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ADVERTISEMENT. 


THE  Proprietors  of  the  New  Edition  of  the  State  Trials  in  Tweniy-One 
Volumes  Royal  Octavo,  compiled  by  the  late  Thomas  Bayly  Howell^  esq,, 
and  brought  down  to  the  year  1783,  in  presenting  to  the  Public  the  First 
Volume  of  The  Continuation  of  that  Work,  beg  leave  briefly  to  state 
the  measures  which  they  have  felt  it  their  duty  to  take,  in  order  to  svpply 
the  loss  of  that  gentleman* 

In  consequence  of  the  severe  illness  under  which,  even  from  the  comtnence^ 
ment  of  his  labours,  the  late  Mr.  Howell  suffered,  the  active  assistance  of 
m  zealous  and  able  coadjutor  was  rendered  indispensably  necessary  to  the 
carrying  on  of  so  arduous  an  undertaking  as  that  in  which  he  was  engaged^ 
and  the  progressive  decay  of  his  health  disabling  him  for  the  conduct  of 
the  Work,  the  execution  of  this  laborious  duty  depended  chiefly  upon  the 
exertions  of  his  Son,  under  whose  immediate  and  exclusive  superintenAknce 
the  latter  Volumes  were  given  to  the  Public* 

From  a  consideration  of  these  facts,  and  fully  impressed  with  the  im^ 
portance  that  the  State  Prosecutions  of  the  interesting  and  eventful  ^rd, 
at  which  the  Work  is  now  arrived,  should  Ife  recorded  in  such  a  manner 
as  to  preserve  to  the  State  Trials  that  high  reputation  which  they  now  enjoy 
as  a  Book  of  legal  and  historical  authority ;  the  Proprietors  felt  that  they 
could  in  no  way  better  consult  the  interests  of  the  Work,  and  the  public 
utility  to  be  derived  from  it,  than  by  prevailing  tg^on  the  Gentleman,  who 
had  so  highly  contributed  to  its  execution,  to  superintend  its  future  progress. 

In  announcing,  therefore,  Thb  Continuation  of  the  State  Trials 
by  T.  J.  Howell,  esq.,  the  Proprietors  fed  confident  that  the  Public  wilt 
participate  in  their  satisfaction  at  the  arrangements  which  thejf  have  been 
enabled  to  make  for  its  speedy  and  successful  completion. 

LoNDOfNy  FebruarTi  1817. 
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568.  Proceedings  against  Charles  Bembridge^  Esq.  on  an  Infor- 
mation filed  against  bim^  by  his  Majesty's  Attorney  General, 
for  a  Misdemeanor:  23  &  24  George  III.  a.  d.  1783. 
[Now  first  publisbed.] 


[Connected  with  these  proceedings  against 
Bembridge,  are  the  following  extracts  from 
the  Minutes  of  the  Board  of  Treasury :] 

Whitehall  Treasury  Chambers,  January 
14,  1783.  Present,  Mr.  Piif,  chancellor  of 
the  exchequer;  Mr.  Grenville;  Mr.  Jackson. 

Read  the  auditors  state  of  the  final  ac- 
compts  oi  the  late  Henry  lord  Holland,  as 
paymaster-general  of  the  forces,  from  the 
S5th  Deceinbcr  1764,  to  the  S4th  June  1765 ; 
und  as  paymaster  of  Chdsea  Hospital  for  the 
same  penod ;  wherein  it  appears  there  is 
a  balance  due  from  him  of  988,529/.  on  the 
former  account,  and  that  he  is  in  surplusage 
230,581/.  8«.  Si/,  on  the  latter,  which  leaves  a 
bahmce  against  him  on  the  whole  of  68,008/. 
6i.  6i.  due  to  the  pubUc. 

Write  to  John  Powell,  esq.  acting  executor 
to  the  late  lord  Holland,  to  desire  he  will 
immediately  pay  the  said  balance  into  the 
exchequer. 

February  I4th,  1785.  Present,  Mr.  Pitt, 
chancellor  of  the  exchequer;  Mr.  Grenville ; 
Mr.  Jackson. 

Read  the  letter  from  the  deputies  to  lord 
Sondes,  auditor  of  the  imprests,  dated  5th 
inst.  acquainting  their  lordships,  that  since 
their  delivering  the  state  of  the  late  lord  Hoi- 
limd*s  accompts,  on  the  30th  of  November 
last,  on  which  there  was  a  balance  due  to  the 
crown  of  68,008/.  6«.  6(/.,  which  balance  was 
agreed  to  by  the  accountant  previous  to  the 
delivery  of  the  said  state  to  this  boiard,  Mr. 
Powell  (the  onlv  acting  executor)  has  volun- 
tarily charged  the  account  with  the  sum  of 
48,799/.  lOf.  11</.,  and  b  discharged  of  the 
sum  of  2845/.  17s.  lOi.  by  producing  a  re* 
oeipt  for  so  much  surcharged  on  {&  |>ay- 

yo^.xxii. 


master,  whereby  the  balance  at  this  time 
due  to  the  public  from  the  estate  of  lord 
Holland  is  augmented  to  the  sum  of  113,961/. 
19f.  Id. 

Read  a  letter  from  the  deputy  auditor,  dated 
13th  instant,  transmitting  a  state  of  ^e  ad- 
ditions which  have  been  made  to  the  charge 
and  discharge  of  the  final  accompt  of  lord 
Holland,  late  paymaster-general,  together  with 
copies  of  two  letters  which  have  passed  be- 
tween the  auditor  and  Mr.  Powell  on  the 
subject. 

Read  letter  from  Mr.  Powell,  dated  11th 
instant,  with  two  inclosures  respecting  tho 
accounts  and  allowances  of  Robert  Paris 
Taylor,  and  Peter  Taylor,  esqrs.  deputies  to 
lord  Holland. 

Direct  Mr.  Hughes  and  Mr.  Wieglesworth, 
deputy  auditors  of  the  imprest;  Mr.  Powell, 
executor  to  lord  Holland ;  and  Mr.  Bembridge, 
of  the  pay-office,  to  attend  my  lords  here  oa 
Saturday  next  the  17th*  instant 

15th  February,  1783.  Present,  the  earl  of 
Shelburne ;  Mr.  Pitt,  chancellor  of  the  exche- 
quer; Mr.  Grenville;  Mr.  Jackson. 

My  lords  resume  the  consideration  of  the 
state  of  the  final  accompt  of  lord  HoUandi 
late  paymaster-general  of  the  forces,  delivered 
into  the  office  of  the  auditor  of  the  imprest 
(lord  Sondes)  by  Mr.  Powell  (only  acting  exe- 
cutor to  his  lordship),  on  the  llth  January, 
1782,  and  transmitted  from  thence  to  this 
board  on  the  30th  of  November  last,  by  which 
it  appears  the  balance  on  the  determination 
thereof  was  68,008/.  6s.  6</.,  in  consequence  of 
which  he  received  directions  to  pay  the  same 
into  the  exchequer ;  and  my  lords  also  resume 

*  So  in  the  original  MS.^  but  I  do  not  find 
that  any  board  was  held  on  the  17  th. 
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the  consideration  of  the  letter  from  the  depu- 
ties to  auditor  lord  Sondes^  dated  the  5th  of 
this  month,  acquainting  my  lords,  that  since 
the  above-mentioned  balance  was  agreed  to 
by  the  accountant,  Mr.  Powell  (the  only  act- 
ing eieculor)  has  roluntarily  charged  himself 
with  the  sum  of  48,799/.  10s«  lid.  and  ia  dis* 
charged  of  another  sum  of  3,845i.  17s.  lOd. 

Mr.  Huzhesand  Mr.  Wiggleswortb  depu- 
ties to  lord  Sondes,  attending  according  to 
order,  are  called  in. 

Read  letter  from  them,  dat^che  13th  inst., 
and  a  state  of  the  addition:  tuade  to  tlie  charge 
and  discharge  of  lord  Holland's  final  accompt, 
subsequent  to  the  delivery  of  it  to  them  on 
11th  January,  1772. 

The  deputy  auditors  are  asked,  whether 
they  considered  the  accoropt  as  closed  with 
respect  to  tlie  charge  previous  to  their  trans- 
mitting it  to  this  board?  To  which  they  an- 
swer in  the  affirmative,  and  that  they  cer- 
tainly should  not  have  sent  it  otherwise. 
They  are  asked,  whether  it  is  usual,  aAer  the 
balance  of  an  accompt  is  asreed  between  the 
accountant  and  them,  and  we  sum  is  marked 
io  pencil,  for  any  addition  to  be  made  to  the 
charge  ?  Thev  answer,  it  is  not. 
^  Theyareasked,whatocca8ionedtheac€ompt 

I  to  be  returned  to  Mr.  Powell?  To  which  they 

'  answer,  they  sent  it  back  to  him  some  time 

between  the  1 1th  and  $Oth  December,  to  have 
two  sums,  amounting  to  1,868/.  9s.  3d.  added 
to  the  charge,  which  they  tlioueht  were  proper 
to  be  inserted ;  that  it  was  deUvered  back 
to  them  on  the  4th  of  last  month ;  and  that 
some  time  after  it  was  again  in  their  posses- 
sion, they  discovered  the  before-mentioned 
•  sum  of  48,799/.  lOs.  Ud.  was  also  added  to 
the  charge  without  any  notice  to  them. 

They  are  asked,  whether  they  had  any  in- 
tercourse with  the  proper  officers  at  the  pay- 
office,  between  the  time  of  the  accompt  being 
delivered  to  them,  add  the  transmission  of  it 
to  Ibis  board  ?  To  which  they  answer,  they 
iii^l  frequent  communications  with  Mr.  Bern- 
bridge,  the  accountant  there,  from  the  10th 
to  the  15th  of  November,  or  thereabouts,  to 
know  if  there  were  any  other  charges  to  come 
into  the  account;  and  being  told  there  were 
Bonc,  thev  drew  out  the  pencil  balance,  con- 
sidering the  accompt  then  as  finally  closed. 

Mr.  Powell  attending,  according  to  order^ 
is  called  in. 

Mr.  Powell  is  asked,  whether  at  the  time 
lord  Holland's  final  accompt  was  delivered 
into  the  auditor's  office,  he  was  not  aware 
Ihat  many  considerable  articles  were  omitted 
m  the  charge,  whicho  ught  to  have  been  in- 
serted ?  He  admits  he  was. 

He  is  asked,  whether  any  of  them  were  of 
such  a  nature  as  to  make  it  at  all  doubtful 
whether  they  should  be  include  in  the 
charge  or  not?  He  admits  they  were  not. 

He  is  asked,  whether  he  can  then  assign 
aqy  reason  whv  they  were  omitted  ?  He  an- 
swered^ he  dia  not  consider  the  accompt  to 


Proceedings  against  Charles  Bembridge  [4 

be  finally  closed,  as  some  ckdms  of  fiifr.  Robert 
Paris  Taylor's  were  depending,  which  might 
make  an  alteration  in  it 

He  is  asked,  whether  those  claims  had  anr 
kind  of  connexion  with  the  articles  which 
constitute  the  voltmtaiy  charge  made  by  him 
after  the  accompt  was  delivered,  and  the 
pencil  balance  drawn  out?  He  admits  they 
had  not 

He  was  told  repeatedly,  that  not  having 
yet  assigned  any  reason  for  keeping  bacK 
those  articles,  my  lords  expect  he  will  ex- 
plain  what  his  inducement  was:  he  replied,  he 
felt  himijclf  much  embarrassed,  as  he  could 
not  give  a  satisfactory  account  of  that  without 
Injurhag  ^friend:  and  it  being  urged  to  him 
as  a  duty  incumbent  on  him  in  his  situation 
to  state  his  motives  for  doine  what  he  must 
have  known  to  be  wrone;  ne  said  he  wa^ 
prevailed  with  to  keep  back  the  charges  from 
nis  regard  for  Mr.  Bembridge,  the  present  ac- 
countant in  the  pay-offiCe,  who  ^i^as  one  of 
lord  Holland's  deputies. 

Mr.  Bembridge,  attending  according  to  or.- 
der,  is  called  in. 

Mr.  Bembridge  is  askiedthe  same  questions 
as  Mr.  Powell  was,  respecting  the  omission 
of  the  articles  of  the  voluntary  charges,  and 
whether  any  of  them  were  sych  as  to  admit  a 
doubt  of  their  being  proper  to  be  included  ; 
and  he  answers  to  the  same  effect  as  Mr. 
Powell  did. 

He  is  also  asked,  whether  he  can  assign 
any  reason  for  the  oinission  of  them  ?  To  which 
he  answered,  he  did  not  consider  the  acconpi; 
as  finally  closed. 

He  is  likewise  asked,  if  be  was  not  apprized 
long  ago  of  the  several  articles  beforo-men- 
tinned  ?  He  admits  he  was,  some  yeais  ago* 

He  is  asked,  whether  it  did  not  fall  pro* 
perly  within  his  duty  at  the  pay-office,  to  see 
that  the  charge  was  properly  made?  He  an- 
swered, it  dia;  but  that  as  Mr.  Powell  was 
the  accountant  before  him,  he  had  left  it  to 
him  to  settle  and  adjust  this  accompt 

He  is  asked,  if  that  did  not  occur  to  him 
to  be  improper,  Mr.  Powell  beipg  himself 
the  person  accounting?  He  answered,  it  did 
not 

He  ^"as  asked,  if  he 'could  conceive  any 
motive  which  could  induce  Mr.  Powell  to 
keep  back  the  articles  of  the  voluntary  charge  ? 
He  answered,  lie  could  not. 

Mr.  Hughes  and  Mr.  Wigglesworth   are      i 
again  called  in. 

They  are  acquainted  that  Mr.  Powell  and 
Mr.  Bembridge,  in  the  course  of  their  exami- 
nations, both  declared,  they  did  not  consider  j 
the  accompt  as  finally  settled,  when  the  pencil 
balance  was  agreed  between  Mr.  Colbome,  a 
clerk  in  the  pay-office,  and  Mr.  Plasted,  a 
clerk  under  the  deputy  auditors;  they  are 
therefore  again  asked,  whether  they  under- 
stood it  to  TO  so?  and  they  repeat,  that  they 
nuide  frequent  applications  to  Mr.  Powell  to 
know  if  any  ^ore  charges  were  to  be  added  j 
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J  him  mconverttlioo,  and  writing 
to  iiim  that  they  were  about  to  send  the  ao 
compt  immediately  to  the  treasury,  but  he 
transmitted  none  in  consequence  thereof. 

They  are  asked,  if  they  ever  knew  an  in- 
stance of  anv  voluntary  charges  being  added 
«fler  the  balance  was  agreS  tOj  and  was 
marked  in  pencil  ?  Thej^  aixswer,  that  they 
4o  aot  know  of  any  such  instance.  They  with- 
^ew. 

My  lords  will  have  this  business  further 
vnder  their  serious  consideration,  and  will  in- 
quire into  the  circumstances  attending  the 
mcharse  of  the  sum  of  8,Bi^.  17«.  lOd. 

Let  ,tne  several  parties  have  notice  to  at- 
tend i^n  on  Tuesday  next. 

February  22d,  178S.— Present  Mr.  Pitt, 
chancellor  of  the  excheqaer;  Mr.  Grenville; 
Iklr.  Jackson. 

Mr.  Rose  «onMnunicates  to  my  Iprds  a 
letter  be  received  from  Mr.  Powell  of  the 
My  office,  on  the  16th  instant,  saying,  that 
mm  the  distress  of  his  mind  the  preceding 
^ay,  he  believes  he  did  not  close  his  exami- 
naUon  fully;  and  that  he  meant  to  say,  the 
reason  for  keening  back  the  charges  lately 
entered  in  lota  Holland's  accompt  was,  the 
distress  of  others,  ihat  of  lord  HollaiuJPs 
fiamily,  from  the  debts  due  from  his  deputies, 
among  whom  is  Mr.  Bembridge,  and  h<^8 
that  will  be  permitted  to  stand  as  his  answer. 

Mr.  Rose  also  communicates  to  my  lords 
a  letter  received  from  Mr.  Bembridge  on  the 
10th  instant,  desiring  their  lordships  may  be 
informed,  that  he  will  pay  the  balance  due 
from  him  as  one  of  the  deputies  of  Henry 
lord  Holland,  deceased,  in  three  weeks  at 
farthest. 

My  lords  being  of  opinion  that  it  is  highly 
proper  the  paymaster-general  should  be  ac- 
quainted with  the  whole  tninsaction  re- 
specting the  keeping  back  the  articles  of  the 
voluntary  charge  in  the  accompts  of  the  late 
lord  Holland,  which  were  inserted  aiier  the 
iKalance  was  agreed,  as  a  matter  of  very 
aerious  importance  both  to  the  present  and 
fttture  conduct  of  that  office,  direct  that  the 
minutes  of  this  board,  of  the  15th  instant, 
and  of  tliis  day,  shall  be  immediately  com- 
municated to  the  paymaster-ceneral,  that  he 
may  take  such  measures  thereupon,  vrith 
respect  to  his  own  office  as  he  shall  judge 
expedient  and  necessary. 

My  lords  are  dso  pleased  to  direct  a  full 
folate  of  the  case  to  be  prepared  by  the  soli- 
citor to  this  board,  irom  the  minutes  of  this 
day,  and  the  t5th  instant,  and  that  the  same 
be  laid  before  the  attorney  and  soUcitor 
general,  as  soon  as  possible,  for  their  opinions, 
to  know  whether  any,  and  what  further 
proceedings  ought  to  be  had  in  this  business. 

On  Ihe  5th  March  1783  at  a  board  of  Trea- 
suiy  a  letter  was  read  fiom  Mr.  Bembridge 
dated  the  Srd,  representing  that  he  had 
paid  the  balance  due  from  him  as  one  of  the 
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deputies  of  the  late  lord  Holland,  deceased^ 
late  p^master  of  the  forces,  to  Mr.  Powell. 

March  6th,  1783^— Present  Mr.  Pitt,  chan- 
cellor of  the  exchequer;  Mr.  Granville;  Mr. 
Jackson.;  Mr.  Eliot. 

Read  report  of  the  paymaster-general,  dated 
4th  instant,  acquainting  their  lordships^  that 
on  consideration  of  tne  conduct  of^  Mr. 
Powell  and  Mr.  Bembridge  with  respect  Ipthe 
keeping  back  the  articlee  of  a  voluntary 
charge  in  the  accompts  of  the  late  lord 
Holland,  he  had  thought  it  his  duty  to  dismiss 
the  former  &om  his  office  of  cashier  of  the 
pay-office,  and  the  latter  from  his  offices  oC 
accountant  in  the  pay-office,  and  deputy-pay- 
master at  Quebec,  to  the  last  of  which  it 
appears  to  him  unnecessary  to  appoint  a  suc- 
cessor, also  informing  their  lordships  that 
Mr.  Powell  still  holds  the  offices  of  secretary 
and  register  of  Chelsea-hospital,  and  joint 
a^ent  to  the  invalids,  under  commissions 
signed  by  his  majesty. 

My  lords  are  of  opinion  his  mijestv's  plea- 
sure should  be  taken  respecting  the  two 
offices  held  by  Mr.  Powell,  and  direct  a  copy 
of  the  minutes  of  their  examination,  &c.  to 
be  transmitted  to  lord  Sydney,  as  Uie^said 
appointments  originate  with  the  secretary  of 
state  for  the  home  department 

Read  letter  from  Mr.  Bembridge,  dated  5tl| 
instant,  transmitting  a  declaration  from  Mr« 
John  Colborne,  assistant  clerk  in  the  pay- 
office,  that  when  he  delivered  the  account  of 
the  late  lord  Holland  at  the  auditors  office, 
previous  to  the  late  voluntary  charge  being 
inserted,  he  considered  it  as  an  open  account, 
agreeable  to  the  constant  practice  with  that 
office ;  and  that  if  the  last  inserted  voluntary 
charges  had  been  omitted,  and  the  account 
clos^  without  them,  it  does  not  appear  to 
him  in  what  manner  any  one  could  have 
been  advantaged  by  it,  except  the  heirs  of 
lord  Holland. 

Transmit  a  copy  thereof  to  the  paymaster* 
general. 

[By  statute  21,  Geo.  3,  c.  48,  after  reciting 
tnr.  al,  that  the  commisbioners  appointed 
under  stat  SO,  s.  3,  c.  64,  to  examine,  &c. 
the  public  accounts  of  the  kingdom,  &c.  had 
reoorted  int,  al.  that  the  sum  of  two  hundred 
fifty-six  thousand  four  hundred  fifty-six 
pounds  two  shillings  and  four  pence  was 
remaining  in  the  hands  of  John  Powell,  esq. 
the  only  acting  executor  of  the  late  right 
honourable  lord  Holland,  deceased,  late  pay- 
master-general of  his  majesty's  forces— It 
was  enacted  (s.  8),  that  on  or  before  the 
twenty-fourth  day  of  October,  in  the  year  of 
our  Lord  one  thousand  seven  hundred  and 
eighty-one,  the  said  sum  of  two  hundred  fifly* 
six  thousand  four  hundred  fifty-six  pounda 
two  shillings  and  four  pence,  remaining  in 
the  hands  of  ihe  said  John  Powell,  the 
only  acting  executor  of  the  said  late  right 
honourable  Henry  lord  Holland,  deceased,  or 
80  much  thereof  as  should  then  remaia  ia 
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Ids  hands  unapplied  to  the  services,  charees, 
and  demands  to  which  the  same  was  liable, 
should  be  paid  into  his  majesty's  exchequer, 
at  Westminster,  and  be  applied  to  such  ser- 
vices as  should  then  have  been  voted  by  the 
Commons  of  Great  Britain  in  the  then  pre- 
sent session  of  parliament ;  and  Powell  was 
thereby  directed  and  required  to  pay  the 
same  accordingly.] 

March  18th,  1783,  at  a  board  of  treasury 
^Present,  Mr,  Pitt;  Mr.  Jackson;  Mr. 
Eliot 

My  lords  having  du^cted  inquiiy  to  be 
made,  whether  the  balances  due  nom  ac- 
countants recited  in  the  act  of  the  21st  of 
his  present  majesty  have  been  paid  into  the 
exchequer  as  was  directed  by  the  said  act, 
find  that  the  state  of  them  is  as  follows : — 

Then  follows  an  enumeration  of  several 
hems,  among  which  is  this — 

hnprttt  monies   repaid   2^  the  hands    of  J. 
Foweii,  executor  of  lord  Holland. 

BalAooe  in  tfie  hand*  of  tlid  to-  X.         s.  d. 

connUnU  according  to  the  act  956A56    2  4 

Money  paid  into  the  exchequer  -  •  232,515  4  8 
Pkynents  into  the  excheqoer  leas 

than  the  mudi  in  the  act  ....  23,940  17  8 

Transmit  the  fist  to  the  solicitor  with  the 
names  of  the  agents  or  representatives,  and 
direct  him  to  cul  upon  them  immediately  to 
pay  the  remainder  of  the  balances  on  pain  of 
process  being  issued  against  them,  without 
any  delay,  apprizing  him  that  the  sum  due 
irom  Mr.  Powell  turns  out  to  be  much  more 
than  above  stated. 

Read  the  opinion  of  the  attomev  and  soli- 
citor general  on  the  case  laid  before  them, 
respectine  the  conduct  of  Mr.  Powell  and 
Mr.  Bembrid^e  in  keeping  back  the  articles 
of  charge  which  they  have  lately  inserted  in 
lord  Holland's  accompts,  and  also  on  the  pro- 

Kiety  of  admitting  tne  voucher  produced  by 
r.  Powell  in   discharge   of  the  sum   of 
S,845/.  17f .  lOd, 

Transmit  copies  thereof  to  lord  Sydney  and 
the  secretary  at  war.  Acquaint  the  auditor 
of  the  imprests  that  he  must  not  allow  the 
voucher  for  9,845/.  17f.  tOd.  in  the  final 
accompt  of  lord  Holland,  till  further  evidence 
is  proauced  of  its  authenticity,  and  direct  the 
solicitor  to  proceed  in  the  manner  recom- 
mended by  the  attorney  and  solicitor  general. 

[Th«  following  is  the  Case  laid  before  the 
attorney  and  solicitor  general,  with  their 
opinion  thereon.] 

Case. 

By  an  act  passed  in  the  SOth  year  of  bis 
present  majesty,  cap.  54,  intituled,  **  An  act 
for  appointing  and  enabling  commissioners  to 
examine,  take,  and  state  tne  public  accounts 
of  the  kingdom,  and  to  report  what  balances 
are  in  the  hands  of  accountants ;  it  is,  among 
other  tilings,  enacted,  that  it  shall  and  may 
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be  lawful  to  and  for  the  coromissioDers  there- 
by appointed,  or  any  three  of  Uiem,  and  they 
are  thereby  empowered,  authorized,  and  re* 
Guircd  to  examine  upon  oath  (which  oath 
tney  or  any  three  of  them  are  thereby  autho- 
rized to  administer)  among  others,  the  pajf- 
master-general  and  deputy-paymasters  or  his 
majesty's  annv,  and  aft  other  the  officers  in 
the  office  of  the  said  paymaster.  All  which 
officers  and  persons  are  thereby  directed  aod 
required  punctually  to  attend  the  said  com* 
missioners  at  such  time  or  place  as  they  or 
any  three  or  more  of  them  shall  appoint;  and 
also  to  observe  and  execute  such  orders  and 
directions  as  the  said  commissioners  or  any 
three  or  more  of  them  shall  make  or  give  for 
the  purposes  before  mentioned." 

Under  the  authority  of  this  act  the  commis- 
sioners on  the  27th  September  1780  issued 
their  precept  to  John  Powell,  esq.  cashier  to 
the  paymaster-general  of  the  forces,  and  only 
acting  executor  of  the  last  will  and  testament 
of  Henry  lord  Holland  deceased,  iate  pay* 
master  of  his  mi^esty's  forces,  directing  him 
to  make  up  an  account  of  the  receipts  and 
payments  of  the  said  Henry  lord  Holland  as 
paymaster,  and  to  state  the  balance  of  cash 
then  remaining  in  his  hands  due  to  the  pubhc 
upon  the  account  aforesaid. 

On  the  20th  February  1781,  Mr.  Powell 
attended  the  commissioners,  in  obedience  to 
their  summons  issued  for  that  purpose,  and 
was  examined  upon  oath  respecting  the  said 
account,  and  the  nature  of  his  office,  and  again 
examined  on  the  26th  Febmaiy,  and  the  «>th, 
12th,  15th,  19th,  and  28th  March  1781,  and 
his  examination  reduced  into  writing,  wherein 
he  swears  that  he  is  the  only  acting  executor 
of  Henry  lord  Holland,  late  paymaster-gene- 
ral of  the  forces.  That  the  sum  of  256,456/. 
2s.  Ad,  mentioned  in  his  return  to  the  precept 
of  the  board  issued  upon  the  27th  of  Septem- 
ber last,  was,  to  the  best  of  his  knowledge, 
the  whole  balance  then  remaining  upon  uie 
account  of  the  said  Henry  lord  Holland  as 
paymaster-general  of  the  forces.  That  lord 
hollaad's  accounts  ended  on  the  24th  June, 
1765,  and  his  final  account  was  delivered  into 
the  office  of  the  auditor  of  the  imprest  on  the 
11th  January  1772. 

The  accounts  certainly  were  delivered  into 
the  auditors  office  as  early  as  Mr.  Powell  has 
sworn  ;  but  the  same  did  not  come  in  course 
of  examination  until  long  afterwards;  but  an 
act  having  passed  in  the  21st  year  of  his  ma- 
jesty's reien,  directing  the  several  accountants, 
whose  baiknces  were  reported  by  tlie  commis- 
sioners, to  pay  in  the  same ;  Mr.  Powell,  in 
part  compliance  with  the  directions  of  the 
said  act,  paid  into  the  exchequer  two  several 
sums,  amounting  together  to  282,515/.  4s.  Si/., 
whereby  the  ba&ncc  sworn  to  by  Mr:  Powell, 
and  reported  by  the  commissioners,  was  re* 
duced  to  the  sum  of  23,940/.  17s.  8</. 

In  the  mean  time  the  auditor  proce^ed  ia 
the  examination  of  the  account,  and  by  the 
end  of  November  last  aMBpleted  the  same. 
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and  sttuck  a  balance  with  the  approbation  of 
3Ir.  Powell,  when  it  apoeared  imi  instead  of 
S3y940/.  17s.  Bd,  the  oalance  amounted  to 
68,008/.  6s.  6if.,and  Mr.  Powell  havinjg  agreed 
to  sudi  baianoe,  the  same  was  wrote  in  pencil 
in  the  margiD,  as  is  usual  in  the  office,  and  a 
state,  thereof  delivered  into  ^e  treasury,  ac- 
companied with  a  letter  dated  the  SOth  No- 
vember, from  the  depUty  auditors  to  the  se- 
cretary of  the  treasury,  wherein  they  state, 
that  lord  Holland's  fiiud  account  was  ready, 
and  might  be  declared  immediately,  if  the 
book  of  account  was  closed  and  attested  by 
Mr.  Powell,  which  they  had  earnestly  ur^d 
him  to  do,  and  with  which  he  had  not  then 
complied. 

It  was  natural  to  have  expected  that  the 
balance  of  the  account  delivered  in  to  the  au- 
ditors should  have  corresponded  with  the 
balance  sworn  to  by  Mr.  Powell,  especially  as 
the  deputy  auditors  have  not  disallowed  any 
material  articles  in  the  accounts :  and  dioujgh 
it  has  turned  out  otherwise,  no  further  notice 
was  taken  than  calling  on  MV.  Powell  to  come 
and  sign  the  account  and  swear  to  it,  as  he 
had  agreed  to  the  balance. 

There  being  two  articles,  amounting  toge« 
ther  to  the  sum  of  1,368/.  9s.  3rf.,  with  which 
Mr.  Powell  admitted  he  ought  to  be  chai|;ed, 
and  which  were  taken  into  that  account  at 
the  time  of  striking  the  balance,  the  book  of 
account  %iras  given  back  to  Mr.  Powell,  in 
order  to  have  those  two  articles  inserted 
therein  at  the  end,  so  as  that  the  same  might 
justify  the  balance  stated  to  the  treasury. 

Mr.  Powell  being  repeatedly  pressed  to 
finuh  his  account,  and  pay  in  the  balance, 
never  objected  to  any  miscalculation  therein, 
but  evadied  it  by  a  suggestion  of  a  dispute  be- 
tween him  and  one  Mr.  Robert  Paris  Taylor, 
a  deputy-paymaster  under  lord  Holland,  and 
accordingly  on  the  «3rd  of  December  178«,  he 
wrote  to  the  deputy  auditors  as  follows : 

''  From  the  memorials  presented  to  the 
lords  of  the  Ueasury  by  Robert  Paris  Taylor, 
esq.  late  a  deputy-paymaster  in  Germany, 
setting  tbrtli,  as  I  understand,  reasons  why 
the  surcharges  on  his  account,  to  the  amount 
of  19,05>9/.  13s.  I0\d.  should  not  have  been 
made,  and  requesting  to  have  the  same  taken 
off,  one  of  whose  memorials  (as  you  know) 
has  been  referred  to  the  auditors  of  the  im- 
prests for  their  opinion,  who  have  made  so 
judicious  and  equitable  a  report  thereon  as 
«ives  me  great  reason  to  expect  that  the  said 
Mr.  Paris  Taylor  will  obtain  relief  from  the 
lords  of  the  treasury,  and  I  do  hope  it  wilJ 
give  strength  to  his  claims  when  their  lord- 
ships consider  that  he  voluntarily  charged 
himself  in  his  accounts  with  a  profit  to  the 
public  of  upwards  of  73,000/.  For  this  rea- 
son, together  witli  the  opinion  of  Mr.  Wood- 
house,  attorney  to  tlie  estate  of  the  late 
lieary  lord  Holland  (as  signified  by  me  in  a 
letter  dated  the  18th  of  last  month,  copy  of 
which  I  now  inclose),  will,  I  am  persuaded, 
he  considered  by  you  as  a  very  sufficient 


reason  for  my  not  at  present  striking  the 
balance." 

The  foikwing  is  the  letter  above  referred 
to. 

"Dear  Sir;.  When  the  demands  of  the 
public  upon  lord  Holland's  estate  respecting 
the  Mency  of  the  late  Mr.  Peter  Taylor  and 
Mr.  JParis  Taylor,  his  lordships  deputies  were 
first  under  consideration  of  the  lord  chan- 
cellor,  it  appeared  that  large  sums  were  due 
firom  them  respectively  (as  it  was  then  sup- 
posed) absolutely  and  ulUmately  settled  and 
ascertained  by  the  auditors  of  the  imprests, 
and  upon  that  opinion  and  authority  I  ap- 
plied for  and  expected  to  obtain  satis&ction 
out  of  the  assetts  of  Mr.  Peter  Taylor  in  the 
hands  of  the  executors  under  the  direction  and 
control  of  the  court  of  Chancery— but  Paris 
Taylor  having  so  far  succeeded  under  a  me- 
morial presented  to  the  lords  of  the  Treasury 
as  to  obtoin  a  report  of  the  auditors  in  his 
favour  touching  divers  sums  by  him  claimed 
and  not  allowed,  and  having  a  second  memo- 
rial to  their  lordships  still  depending,  whereby 
farther  deductions  or  allowances  are  prayed 
the  lord  chancellor  referred  it  to  a  master  to 
examine  and  certify  how  the  demand  stands, 
who  does  not  think  himself  competent  to 
make  hb  report  till  the  event  of  the  auditors 
report  and  the  petition  to  the  lords  of  the 
Treasury  is  known  by  a  full  and  dear  deci- 
sion upon  those  two  points ;  you  will  therefore 
be  pleased  to  object  to  a  declaration  of  loid 
Holland's  accounts  till  these  matters  are 
brought  to  a  conclusion,  for  if  Mr.  Paris 
Taylor  obuins  any  abatement,  the  claim  upon 
you  (as  his  lordship's  executor)  will  be  sa 
much  reduced,  and  in  my  apprehension  create 
an  embarrassment  instead  of  accelerating  the 
completion  of  his  lordship's  concerns  witn  the 
public" 

The  public  having  nothing  to  do  with  the 
dispute  between  lord  Holland's  executor  and 
his  sub^ccountant,  the  lords  of  the  Treasury 
on  the  24th  of  January,  sent  positive  direc- 
tions to  Mr.  Powell  to  pay  in  the  balance  of 
68,008/.  6t.  6d,  which  was  agreed  on  between 
hirn  and  the  auditors  as  aforesaid,  which  Mr. 
Powell  again  endeavoured  to  evade  by  send- 
ing a  copy  of  Mr.  Woodhoiise*s  letter  and  like- 
wise  of  his  own  to  the  auditor,  to  the  secre- 
tary of  the  treasury  desirin^  him  to  lay  the 
same  before  their  lordships  by  way  of  excuse 
for  not  complying  with  their  orders. 

Sometime  before,  to  wit,  about  the  4th  of 
January,  Mr.  Powell  returned  his  account  to 
the  auditors,  who,  concluding  that  nothing 
more  was  added  thereto  than  tlie  two  articles 
agreed  upon  between  them,  and  which  of 
course  would  not  vary  the  balance,  laid  the 
same  aside  without  looking  thereat,  but,  some- 
time after,  having  occasion  to  look  into  the 
same,  they  were  surorised  to  find  that  Mr. 
Powell  had  on  a  blank  leaf  immediate^  fol- 
lowing the  chalrge  side  of  his  account,  mtro- 
duced  a  variety  of  sums  to  the  amount  of 
48|799/.  10i«  lid.,  as 'Well  as  the  two  articles 
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agreed  to  be  adtled  as  ^foresaid,  vridch  were 
set  down  after  the  other,  and  had  added  io 
the  discharge  side  of  his  aoboimt  a  payment 
b^  Bfr.  Pans  Tavbr  of  2,8452.  17ff.  lOii^  which 
"mil  be  observed  upon  hereafter. 

The  case  being  so  very  extraordinary,  they 
acquainted  their  principal  (lord  Sondes)  there- 
with, who  wrote  to  Mr.  Powell  that  he  would 
immediately  infoim  him  whether  he  had  any 
further  additions  to  make  to  the  chaige  or 
discharse  of  the  final  account  of  the  late  lord 
Hollana;  to  which  he  received  for  answer, 
that  he  had  that  day  sent  his  clerk  to  insert  9 
articles,  amounting  together  to  the  sum  of 
774/.  7s.  S^.,  to  the  credit  of  the  miblic,  and 
assured  his  lordship  that,  to  the  oest  of  his 
knowledee,  those  were  the  only  outstanding 
ones,  and  that  no  further  addition  would  b^ 
made  either  to  the  debtor  or  creditor  side  of 
the  account.  By  which  additions,  instead  of 
there  being  only  a  balance  of  83,940/.  17i.  &/., 
there  b  now  a  balance  remaining  in  his 
hands,  after  giving  him  credit  for  the  sum  of 
9,845/.  17i..10</.,  said  to  have  been  paid  by 
Mr.  Taylor,  the  sum  of  1 14,736/.  6i.  tOd. 

The  deputy  auditors,  as  soon  as  they  had 
observed  the  additions  to  the  account,  imme- 
diately apprized  the  lords  of  the  treasury 
thereof,  who  thereupon  gave  orders  that  Mr. 
Hughes  and  Mr.  Wigglesworth,  the  deputy 
aumtors,  and  likewise  Mr.  PoweU  and  Mr. 
Bembridge,  the  accountant  at  the  pay-office,  to 
attend  them ;  and  they  attending  on  the  15th 
of  Febniary  last  accordingly,  the  deputy 
auditors  were  called  in,  and  were  asked,  whe- 
ther they  conudered  the  account  as  closed, 
with  respect  to  the  charge,  previous  to  their 
transmitting  it  to  that  board?  To  which  they 
answered  in  the  affirmative. 

They  were  ^han  asked,  what  occasioned  the 
account  to  be  returned  to  Mr.  Powell?  To 
which  they  answered,  they  sent  it  back  to  him 
sometime  between  the  1 1th  and  SOth  of  De- 
cember, to  have  two  sums,  amounting  to 
1,368/.  9i.  3(/.  added  to  the  charge,  which  thev 
thought  were  proper  to  be  inserted.  That  it 
was  delivered  back  to  them  on  the  4th  of 
January,  and  that  sometime  after  it  was  again 
in  their  possession,  they  discovered  the  be- 
fore-mentioned suras,  amounting  together  to 
48,799/.  10s.  11(/.,  were  also  iulde3  to  the 
chaige  without  notice  to  them. 

They  vere  asked,  whether  they  had  any 
intercourse  with  the  proper  officers  at  the  pay- 
office  between  the  time  of  the  account  being 
delivered  to  them,  and  the  transmission  of  it 
to  that  board  ?  To  which  they  answered,  they 
had  frequent  communication  with  Mr.  Bern- 
bridge,  the  accountant  there,  from  the  10th  to 
the  15th  of  November,  or  thereabouts,  to 
know  if  there  were  any  other  charges  to  come 
into  the  account,  and  being  told  there  were 
none^  they  drew  out  the  pencil  bailance,  con-* 
sidenne  the  account  then  as  finally  closed. 

Mr.  Powell  was  then  called  in,  and  being 
asked  whether  at  the  time  that  lord  Holland's 
final  account  was  delivered  in  at  the  auffitors 
t 


,  lie  was  not  atrare  thai  tnaiiy  oonai 
derable  articles  were  omitted  in  the  ohara 
which  ought  to  have  been  inserted?  Ha  a2 
mitled  he  was. 

He  vnus  asked,  whether  an}r  of  them  were  < 
such  a  nature  as  to  make  it  at  all  doubtfij 
whetiier  they  should  be  included  in  th 
charge  or  not  ?  He  admitted  they  were  not. 

He  was  then  asked,  whetlwr  he  coul 
assign  any  reaton  why  they  were  omitted 
He  answered,  he  did  not  consider  the  accouv 
to  be  finally  dosed,  as  some  claims  of  Mi 
Paris  Taylor's  were  depending,  which  migl] 
make  an  alteration  in  it. 

He  was  asked,  whether  thoQ^  claims  ha 
any  kind  of  connexion  with  the  articles  whici 
constituted  the  voluntaiy  charae  sooideby  his 
after  the  account  was  douverea,  and  the  penci 
balance  drawn  out?  He  adoutt^  they  had  nol 

He  was  then  told  ^peatedly,  that  no 
having  yet  assigned  any  reason  for  keepinj 
back  those  articles,  their  lordships  expectei 
he  would  explain  what  his  inducement  waj 
He  replied,  he  feh  himself  much  embarrassed 
as  he  could  not  give  a  satisfiutory  aooount  c 
that  vrithout  injuring  a  friend;  anditbeii^ 
urged  to  him  as  a  du^  incumbent  upon  bin 
in  his  situation  to  state  his  motives  fox  doinj 
what  he  must  have  known  to  be  wrong,  h 
said  he  was  prevailed  with  to  keep  back  th 
charges  from  his  r^ard  for  Mr.  Bembridgi 
the  present  accountant  in  the  pay-office,  ^m 
was  one  of  lord  Holland*$  deputy  paymaster^ 

Mr.  Bembrid^  was  then  called  m  and  aske 
the  same  ({uestions  as  Mr.  Powell,  respectiE^ 
the  omission  of  the  articles  of  the  voluntar 
charee,  and  whether  any  of  them  were  such  a 
to  amnit  a  doubt  of  their  being  proper  to  b 
included?  and  he  answ^edtothesameefife^ 
as  Mr.  Powell  did. 

He  was  asked,  whether  he  could  assign  an 
reason  for  the  omi^on  of  them  ?  To  whic 
he  answered,  he  did  not  consider  the  acoouc 
to  be  finally  closed. 

He  was  asked,  whether  he  was  not  long  afl 
apprized  of  the  several  articles  before-mei 
tioned  ?  He  admitted  that  he  was  some  yea] 
ago. 

He  was  asked,  whether  it  did  not  fall  pr< 
perly  within  his  duty  at  the  pay-office  to  s< 
that  the  chare;e  was.  properly  made  ?  He  ai 
swered,  it  did,  but  as  Mr.  Powell  was  iJk 
accountant  before  him,  he  had  left  it  to  him  1 
settle  and  adjust  this  account 

He  was  asked,  if  it  did  not  occur  to  him  1 
be  improper,  being  himself  the  nerson  accoun 
ing  ?    To  which  he  answered  uiat  it  did  not 

He  was  then  asked,  if  he  could  conceit 
any  motive  which  could  induce  Mr.  Powell  i 
keep  back  the  articles  of  the  voluntary  charge 
He  answered,  he  could  not. 

The  deputy  auditors  were  then  called  ] 
and  aoiuainted,  that  Mr.  Powell  and  M| 
Bembridee  in  the  course  of  their  examinatioi 
both  declared  that  they  did  not  consider  tfa 
account  as  finally  closed  when  the  penc 
bafauKe  was  agreed  between  Mr.Colebome, 
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clerk  to  Mr.  Powell,  and  Mr.  Piuittad,  a  ekrk 
voder  the  deputy  auditors.  They  wer^  there- 
fore again  asked,  iffhetiier  they  understood  it 
to  be  80?  and  they  repeated,  Uiat  they  made 
iVequent  applications  to  Mr.  Powell,  to  know 
whether  there  were  any  more  charges  to  be 
aBdded,  acquainting  him  in  conversation,  and 
writing  to  him,  tlmt  they  were  about  to  send 
the  account  immediately  to  the  treasury,  and 
that  he  transmitted  none  in  consequence 
thereof.  They  were  then  askod,  if  they  ever 
knew  an  instance  of  any  voluntary  charge 
being  added  after  the  balance  was  agreed  and 
marked  in  pencil?  They  answered,  that  they 
knew  of  no  such  instance. 

The  next  day  after  the  foregoing  examina- 
tion, Mr.  Powell  wrote  to  the  secretary  of  the 
treastiiy  the  following  letter : — 

8ir ;  From  the  distress  of  my  mind  jester- 
day,  I  believe  I  did  not  close  my  examination 
fuUy  what  I  meant  to  say,  and  hope  will  be 
permitted  to  stand  thus:  The  reason  for 
Kemnff  back  the  charges  late  entered  into 
I<m  Holland's  account  was  tiie  distresses  <^ 
otheia,  that  of  lord  Holland's  family  from  the 
debts  due  from  his  deputies,  amone  them  is 
Mr.  Bembridge.  This  mformation  I  pray  you 
will  take  the  earliest  opportunity  to  lay  heme 
their  lordships,  whkh  will  very  much  oblige, 
Sir^  &c. 

And  two  days  after,  Mr.  Bembridge  likewise 
wrote  to  the  secretary  of  the  treasury,  desiring 
that  he  would  acquamt  their  lordships,  that 
he  would  in  three  weeks  at  Cuthest  pay  the 
bakmoe  due  from  him  as  one  of  the  deputy 
paymasters. 

Thus  stands  the  state  of  htits  respecting 
Mr.  Powell's  voluntary  charees  on  mmseh, 
without  the  privity  of  the  auditors,  after  the 
balance  was  struck.  In  respect  to  the  article 
added  by  him  to  his  discharge  afterthe  balance 
was  struck)  it  is  as  follows : — 

Paid  by  Robert  Paris  Taylor,  esq.  to  Philip 
Frankell  for  forage  delivered  by  him  to  gen. 
Elliott's  light  dn^oons,  being  part  of  the  sum 
of  19,059^  1S«.  ^Oid.  surcharged  upon  tl:ds 
account,  pursuant  to  his  Majesty's  warrant  of 
18th  of  June,  1769,-9,845/.  17f.  tOd, 

Upon  this  article  it  is  necessary  to  observe, 
that  Mr.  Paris  Taylor,  who  was  deputy  pay- 
master under  lorcl  Holland^  and  of^  course  a 
anb-aocountant,  in  his  account  delivered  in  bo 
the  auditor  had  included  the  above  article. 

The  auditor,  in  whose  office  such  account 
was  left,  upon  examining  the  same  on  the  19th 
of  Augittt  1 777,  sent  amone  others  the  follow- 
ing query  to  Mr.  Paris  Taylor.  Sir  James 
Cockbum's  warrant  to  Philip  FtankeU  for 
d0,593g(b.  Sit.  is  not  indorsed. 

In  consMuence  thereof  Mr.  Paris  Tayloiv  on 
the  13th  of^Octoba;1777,  sent  the  following 
answer :  **  Sir  James  Cockbum  delivered  to 
Paris  Taylor  this  warrant  payable  to  Philip 
Frankell,  to  repay  an  advance  made  by  Peter 
Taylor,  to  enable  the  said  Phitip  Frankell  to 
supply  the  troops  with  forage,  and  ^e  SMd 
Pans  Taylor  fenitted  die  ^ahie  to  Pater 


Taykir.  Mr.  Frankell  has  been  dead  sevetai 
years^  which  is  the  reason  the  warrant  cannot 
be  indorsed. 

On  the  «9nd  of  December,  1789,Mr.  Harris, 
the  deputy  auditor  in  Che  office  where  Mr. 
Paris  Taylor's  accounts  were  deposited,  delir 
vered  over  to  lord  Sondes's  deputy,  by  way  of 
voucher  to  the  above  artick,  tiie  aforesaid 
warrant  accompanied  with  th«  two  followistft 
receipts. 

First  Receipt. 

Received  the  29th  April,  1765,  of  Paris 
Taylor,  esq.  and  for  account  of  Philip  Frankell, 
5fi27d,  3  If.,  being  the  amount  of  sir  Jame» 
Cockburn's  warrant  to  Philip  Frankell.  Date(| 
Hanover,  6th  day  of  April  1763. 

KsiLllAm 

Second  Receipt. 
30^598  ^  8. 

Received  from  the  right'  hon.  Henry  Foii 
P.  G.  of  H.  B.  M.  forces,  the  sum  of  dO,59Sg(ir. 
7st.  1^.  H.  Currency,  May,  1763. 

30,593  „7  „U H.  C.    Philip  Fr-ankell. 

Upon  the  foregoing  the  depu^  auditors 
have  made  the  fblWing  observations  :— 

The  rejection  of  the  first  receipt  does  not  r^ 
quire  a  moment's  consideration  *  it  is  dated  the 
Mdi  of  April,  1763,  quotes  the  warrant  it  ia 
given  in  discharge  of,  as  bearing  date  the  6th 
of  April.  1763.  Sir  James  Cockbum*swanaDt 
to  Phihp  Frankell  is  dated  96th  February, 
1763.  In  other  respects  this  receipt  is  not 
admissible  as  a  discharge  to  Philip  Frankeirs 
warrant 

The  second  receipt  demands  serious  con^i* 
deration ;  it  b  exhioited  to  the  auditors  five 
years  after  Mr.  Taylor's  answer  to  the  queries 
sent  him,  wherein  he  says^  Mr.  Frankell  has 
been  dead  several  years.  That  such  a  length  of 
time  should  have  been  suffered  to  elapse,  and  a» 
document  existing  of  sufficient  consequenoa 
to  relieve  the  accountant  of  a  surcharge  on 
him  of  S,846/.  17i.  1<M«  is  rather  mysterious. 

The  attorney  and  soticitor-general  are  de- 
sired to  give  their  opinion^  whether  any  and 
what  furwer  proceedings  ought  to  be  had  in 
this  matter  against  Mr.  Powell  and  Mr.  Bem- 
brklge  or  eitter  of  them  ? 

Opikiov. 

We  are  of  opinion  that  an  information 
should  be  filed  in  the  name  of  the  attorney- 
general  against  Mr.  Powell  for  a  gross  neg^ 
toct  of  duty,  and  that  a  like  informatiojx 
should  be  filed  against  Cambridge  for  tha 
same  offence  in  wdfiilly  and  conyptly  cod* 
coaling  the  articles  of  charge  ag»nat  lord 
Holland,  which  it  was  their  duty,  as  officers 
of  the  public,  to  haveTstated  to  the  auditors 
or  other  persons  ]awful|y  authorized  to  pro- 
ceed upim  the  same. 

We  aielikewise  of  opinion  that  the  oath 
taken  by  Powell  is,  under  the  circumstances 
of  this  case,  a  sufficient  foundation  far  an  in- 
dktmeut  fgr  pe^my  |  l^t  doubts  being  enter- 
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tained  whether  takinj;  a  false  oath,  although 
administered  by  lawful  authority,  unless  tne 
same  be  in  a  judicial  proceeding,  is  perjury 
at  the  common  law,*  we  do  not  think  it  pru- 
dent at^present  to  advise  that  mode  of  prose- 
cution.* We  think  it,  however,  highly  neces- 
sary that  an  information  by  English  Bill 
should  be  bnmediately  filed  m  order  to  un- 
lavel  this  dark  transaction. 

Whether,  under  the  circumstances  of  the 
case,  you  would  advise  the  lords  of  the  trea- 
sury to  order  the  auditor  to  allow  the  article 
of  S,845/.  Us.  \0d,  added  to  the  discharge.  ? 

Opikion. 

The  facts  here  stated,  bring  so  much  suspi- 
cion on  the  authenticity  of  the  second  receipt, 
that  we  cannot  by  any  means  advise  the  lords 
of  the  treasury  to  direct  the  auditor  to  allow 
this  article  till  the  matter  shall  be  fully 
cleared  up.  Ll.  Kenyon. 

l^h  Marchf  1783.  R.  P.  Arden. 

[An  Information  was  accordingly  filed  by 
his  majesty's  attorney-general  against  Mr. 
Benibndge,  in  Trinity  Term,  1783.  It  is  as 
follows  :J 

Trinity  Term,  93d  Geo.  3rd. 

Middletex}^  it  remembered,  that  James 
tomit,  %  Wallace,  esq.,  attorney-general 
of  our  lora  the  now  king,  who,  for  our  said 
lord  the  king,  in  this  behalf,  prosecuteth  in  his 
own  proper  person,  coroetti  here  into  the 
Court  of^  our  said  lord  the  king*  before  the 
king  himself,  at  Westminster,  in  the  said 
county  of  Middlesex,  on  Wednesdfnr  neit  after 
fifteen  days  from  the  feast  day  of  Easter,  in 
tiiis  same  term,  and  eiveth  the  Court  here  to 
imderstand  and  be  informed,  that  Henry  Fox, 
esq.,  now  deceased,  in  his  life  time,  to  wit, 
on  the  26th  day  of  July,  in'  the  year  of  our 
2x>rd  1757,  and  from  thence  until  the  demise 
of  the  lord  George  the  second,  late  king  of 
Great  Britain,  &c.  was  receiver  and  pay- 
master-general of  and  for  his  said  late  ma- 
jes^'s  guards,  garrisons^  and  land  forces,  as 
well  within  Great  Britain  as  without,  those 
employed  by  his  sud  late  majesty  for  his 
service  in  Ireland,  his  marine  regiments  and 
such  reeiments  or  forces  as  were  under  the 
care  ana  direction  of  his  said  late  majesty's 
commissioners  of  his  admiralty,  for  the  time 
behig  excepted,  that  is  to  sav,  at  Westminster 
in  the  said  county  of  MidEdlesex,  and  that 
afterwards,  to  wit,  on  the  16th  day  of  April, 
in  the  third  year  of  the  reign  of  our  lord  the 
now  iCiaa  at  Westminster  aforesaid,  in  the 
Nod  cgitnty  of  Middlesex,  the  said  Henry  Fox, 
became  lord  Holland,  baron  of  Foxley,  m  the 
county  of  Wilts;  and  that  the  said  Henry 
Fox^  from  the  demise  of  his  said  late  majesty, 
until  he  became  lord  Holland,  and  afierwardfs, 
for  a  long  time,  to  wit,  until  the  11th  day  of 

*  See  Bladcst,  Comm.,  book  4,  ch.  10. 
§.  16. 


June  in  the  5th  year  of  the  rei^  of  our  said 
lord  the  now  king,  was  receiver  and  pay- 
master-geneml  of,  and  for  the  guards,  garri- 
sons, and  land  forces  <^our  said  present  seve- 
rely lord  the  king,  as  well  within  Great 
Bntain,  as  without^  those  employed  by  our 
said  present  sovereign  lord  the  kmg,  for  his 
service  in  Ireland,  his  marine  regiments,  and 
such,  regiments  or  forces  as  were  under  the 
care  and  direction  of  his  present  majest)*:* 
commissioners  of  his  admiralty  for  the  time 
being  excepted,  that  is  to  say,  at  Westminster 
aforesaid,  m  the  said  count^  of  Middlesex ; 
and  the  said  attorney-eeneral  of  our  said  pre- 
sent sovereign  lord  the  king,  for  our  said 
present  sovereign  lord  the  king,  giveth  the 
Court  here  further  to  understand  and  be  in- 
formed, that  during  the  time  that  the  said 
Henry  ¥ox   was   receiver   and    paynoaster- 
genend  of  and  for  his  said   late  majesty's 
guards,  garrisons,  and  land  forces  as  afore- 
said, divers  sums  of  money  were  from  time  to 
time  received,  and  also  divers  sums  of  money 
were  from  time  to  time  jmid  by   the  said 
Henry  Fox  as  such  receiver-geneiul  and  pay- 
master-general, that  is  to  say,  at  Westminster 
aforesaid,  in  the  said  county  of  Middlesex; 
and  also,  that  during  the  time  the  said  Henry 
Fox,  as  well  before  as  after  he  became  lord 
Holland,  was  receiver  and  paymaster-general 
of,  and  for  the  guards,  garrisons^  aiidkuid  forces, 
of  our  said  present  sovereign  lord  the  kin^,  as 
aforesaid,  divers  sums  of  money  were  trom 
time  to  time  received,  and  also  divers  sums  of 
money  were  from  time  to  time  paid  by  the 
said  Henry  lord  Holland  as  such  receiver  and 
paymaster-general,  to  wit,   at  Westminster 
aforesaid,  in  the  said  county  of  Middlesex ; 
and  the  said  at'tomey-seneral  of  our  said  lord 
the  king,  for  our  said  lord  the  kine,  giveili 
the  Court  here  further  to  understand  and  be 
informed  that  afterwards,  to  wit,  on  the  iSth 
day  of  June,  in  the  fifth  year  of  the  reign 
of  our  said  present  sovereign  lord  the  king,  at 
Westminster,  aforesaid,  ue  said  Henry  lord 
Holland  went  out  of  the  said   office    and 
place  of  receiver  and  pavmastes-general  of  the 
guards,  garrisons,  and  land  forces  of  our  said 
present  sovereign  lord  the  king,  and  was 
then  and  there  succeeded  therein  by  Charles 
Townshend,  esq^  to  wit,  at  Westminster  afbre^ 
said ;   and  that  the  said  Charles  Townshen<| 
afterwards,  to  wit,  on  the  Slst  day  of  Aueusi 
in  the  6th  year  of  the  reign  of  our  said  lordthe 
present  king,  at  Westminster  aforesaid,  in  the 
said  county  of  Middlesex,  went  out  of  th^ 
said  office  and  place  of  receiirer  and    pay^ 
master-seneral,  and  was  then  and  there  suc^ 
CMded  therein,  by  Frederick  North  esq.,  com 
monly  called  lord  North,  and  Geoive  Cooke! 
esq.;  and  that  the  said  lord  North,  aiterwards, 
to  wit,  on  tiie  9th  day  of  December,  in  the 
8th  year  of  the  reign  of  our  said  present  sove^ 
rei^  lord  the  king,  went  out  of  tne  said  office, 
ana  thereupon  the  said  George  Cooke,  and 
Thomas  Townshend^  the  younger  esq.,  became 
receivers  and  paynttster^feaeral  w  and  foj 
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Ibegtaidfl^  fltfri0Oiii,aiid1«Bdforceftof  our  8Bid 
JiveMQt  sovereij^o  lord  tiie  king,  except  as 
^iforastidy  to  wit^  at  Westminster  afores^d, 
in  the  said  county  of  Middlesex ;  and  the 
4aid  attomey-geBeral  of  our  said  present  sotc- 
leign  l<Nrd  the  king,  for  our  said  present  sove^ 
leign  lord  the  kmg,  giveth  the  Court  here 
further  to  understimd,  and  be  informed^  that 
the  said  George  Cooke,  and  Thos.  Townshend, 
afterwards,  to  wit,  on  the  17th  day  of  June, 
in  Uici  said  8th  year  of  the  rei^  of  our  said 
present  sovereign  lord  the  king,  at  West- 
minster aforesaid,  in  the  said  county,  of  Mid- 
4Uesex,  went  out  of  the  said  office  and  place  of 
zeoeiver,  and  paymaster-general  as  aforesaid ; 
tnd  were  then  and  there  succeeded  therein^ 
by  Richard  Rigby^  esa.  And  the  said  attor- 
l^y-gjeneral  of  our  saio  present  sovereign  lord 
the  klog,  for  our  said  present  sovereign  lord 
th^  king,  giveth  the  (Jourt  here  further  to 
understana  and  be  informed,  that  the  said 
Richard  Rigby  afterwards,  to  wit,  on  the  10th 
day  of  April,  in  the  93nd  year  of  the  reign 
of  .our  said'  present  sovereign  lord  the  king, 
kX  Westminster,  aforesaid,  went  out  of  the 
Uo  place  and  office  of  receiver^  and  pay- 
xnasteiugeneral  as  aforesaid^  and  was  suc- 
fseeded  Sierein,  by  Edmund  Burke,  esq. }  and 
the  said  attorney-general,  of  our  said  present 
sovereign  lord  the  king,  for  our  said  present 
sovereign  lord  the  king,  giveth  the  Court  here 
further  to  understand,  and  be  informed,  that 
the  swd  Edmund  Burke  afterwards,  to  wit, 
on  the  first  day  of  August,  in  the  99nd  year 
aforesaid,  at  Westminster,  aforesaid,  in  Uie 
said  county  of  Middlesex,  went  out  of  tlie 
sud  place,  and  office,  and  was  then  and 
there  succeeded  therein,  by  Isaac  Bani,  esq., 
who  was  and  continued  in  the  sidd  place  and 
office  for  divers,  to  wit,  eieht  months  then 
next  following,  to  wit,  at  Westminster  afore- 
said, in  th6  said  county  of  Middlesex ;  and 
ihe  said  attorney-general  of  our  said  present 
soverdgn  Idrd  the  king,  for  our  said  present 
sovereign  lord  the  king,  giveth  the  court  here 
further  to  understand  and  be  informed,  that 
the  place  and  employment  of  accountant  in 
the  said  office  and  place  of  receiver,  and  pay- 
master-general of  and  for  the  guards,  gar- 
iisonS|  and  land  forces  aforesaid,  during  all 
the  time  herein-beforementioned,  was  a 
place  and  employment  of  great  nublic  trust 
snd  confidence,  touching  the  making  up  the 
accounts  of  (he  receiver  and  paymaster* 
teieral  of  and  for  the  guards,  garrisons,  and 
und  forces  aforesaid,  and  the  adjusting  and 
setUii^  the  same  with  the  auoitor  of  the 
impiest,  to  wit,  at  Westminster,  aforesaid,  ia 
the  said  county  of  Middlesex ;  and  the  said 
Attotney-oeneral,  of  our  said  present  sove- 
ycign  lofo  the  Idog,  for  our  said  present  sove- 
teign  lord  the  king,  giveth  the  court  here 
funher  to  understand  and  be  informed,  that 
the  accounts  of  the  said  Henry  lord  Hol- 
land, as  receiver  and  paymaster-general  of 
and  for  the  guards^  garribons,  and  land  forces^ 
as.  well  of  his  aaia  late  nu^esty  as  of  our 
"VDLXXIL 


presoit  sovereign  kMtl  the  *king,  as  iiforii^df 
had.not  at  the  time  the  said  Heniy^ord  V^ 
land  went  out  of  the  said  office  and  platce  of 
receiver  and  paymaster-general  of.andlbp 
the  guards^  ganisons,  andland  forqes,  Of  our 
said  present  sovereign  lord  the  king,  bMi 
made  up  and  delivered  to  the  auditors.of  the 
imprest,  or  either  of  them,  in  order  to  be  ^jk^ 
justed  and  settled  according  to  the  tawyenli 
course  of  the  exchequer ;  and  the  saidattMy^ 

feneral  of  our  said  present  sovereign  loird  ihe. 
ing,  for  our  said  present  sovereigoi  Iqtd  ths 
k'mg  giveth  the  Court  here  further  19  under* 
stand,  and  be  informed,  that  afterwards,  ta 
wit,  on  the  1 1th  day  of  January,  in  the  lith 
year  of  the  reign  of  our  said  present  soverein 
lord  the  king  at  Westminster  aforessikl^  m 
the  said  county  of  Middlesex,  the  accounts 
of  the  said  Henry  lord  HoUand,  as  receiver 
and  paymaster-general  of  and  for  the  guards^ 
garrisons,  and  Tand  forces^  as  aforesaid,  as 
well  of  bis  said  late  msuesty  as  of  our  pre- 
sent sovereign  lord  the  King,  were  made  up 
by  John  Powell,  esq.,  then  and  there  beins 
accountant  in  the  said  office  of  receiver  arc 
paymaster-general,  of  and  for.  the  guards^ 
garrisons,  and  land  forces  of  our  said  ]«e- 
sent  sovereign  lord  the  king  as  afoieaaidy 
and  that  the  said  accounts  so  made  up  by 
^the  said  John  Powell,  as  accountant,  as  afors- 
said,  were  afterwards^  to  wit,  on  the  same 
day.  and  year  last  aroresaid,  at  Westmin- 
ster aforesaid,  in  the  said  county  of  Middle^ 
sex,  delivered  to  the  auditors  of  the  imprest,, 
that  is  io  say,  part  of  the  said  accounts'  to 
William  Aislaliie^  esq.  then  and  there  being 
on^of  the  auditors  or  the  imprest,  and  the 
residue  thereof,  including  the  final-  account 
of  the  said  Henry  lord  Holland  to  Lewis,  lord 
Sondes,  then  and  there  being  Ihe  other  audi* 
tor  of  the  imprest,  in  order  to  be  adjuslsd, 
settled,  and  passed  aecordiog  to  the  ancient 
course  of  the  exchequer:  which  said  accounts^ 
for  the  convenience  of  keep'mg  the  accounts 
of  the  office  and  place  of  receiver  and  pay- 
master-generaly  as  aforesaid,  were  made  t0 
commence  the  S5th  day  of  Jime,  in  the  year . 
of  our  lord  1757,  before  the  said  Hera^  lord 
Holland  came  into  the  said  office  and  plaea 
of  receiver  and  paymaster-general  of  aiKi  for 
the  guards,  garrisons,  and  land  f«krces,  of  his 
said  late  majesty,  as  aforesaid,  and  to  end  the 
84th  day  of  June^  in  the  6th  year  of  the  reiga 
of  our  said  present  sovereign  lord  the  king, 
after  the  said  Henry  lord  Holland  went  out 
of  the  sud  office  and  place  of  receiver  and  . 
IMymaster-general,  of  the  sakl  guards,,  gar- 
risons, ana  land  forces,  of  our^sajd  preMnt 
soverdgn  lord  the  king,  as  aforesaid,,  to  wit,, 
at  Westminster  aforesaid,  in  the  said  county 
of  Middlesex ;  and  the  said  attorne)&-geiieral 
of  our  said  present  sovereign  lord  the  king, 
for  our  said  present  sovereign  lord  the-kins^* 
giveth  the  Court,  here  further  to  uodesstand^ 
and  be  informed,  that  divers  sums  of  oaoney 
ot^t  to  have  been  inserted  in  the  said  a«* 
counts  of  the  said  Henry  lord  Holland^  so «, 
C"       *       •'         ,  .  T    . 
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afibttiges  upon  the  said  Henry  lord  Bolkiid, 
'Sat  i»lo  stfy,  iht  severtfl  sums  of  SiSl.  19». 
M— 4461.  5ff.— 158li  9s.  7i(.— I4566I.  14s.— 
4f000li'-1,705(.  I5t.  lOd.— 919/.  Of.  IllT.— 
tfd  S80I.  19#.  8d.,  received  by  one  Abrahmn 
Hottier;  and  384/.  KSs.,  received  by  one 
nomas  Saal';  Und  the  sum  of  697/.  Bs.  Bd.y 
mttind  by  one  Robert  Ported;  and  the 
a«M«l  sums  of  1019/.  101.  Od.^9S$i.  It.  9</. 
-^396/.  191. 7d.— 1,000/.— 400/.--^500/.  and 
f«167l.  6i.  tld,,  received  by  one  Thomas 
BtfitMT ;  And  tiie  snm  of  9ySSS/.  6«,  M,  re- 
4tived  by  one  John  Luke  Nicoll;  and  the  sum 
6f  IOO/.9  received  by  one  Wrightson. 

irtiich  said  several  sam6  of  money  received 
by  the  said  Abraham  Mortier,  Thomas  Saul, 
Eobert  Porter,  Thomas  Barrow^  John  Luke 
Nkolly  and  Wrightson  were  received 

5  them  under  the  authoritv^  and  for  the  use 
the  said  Henry  k>rd  Hofiand,  fts  receiver 
aBdnaymaster-general  ofandfortheguards, 
giimsons,  and  hmd  forces  aforesaid,  that  is  to 
My,  part  of  t^p  said  sums  under  the  autho- 
niff  and  for  the  use  of  the  said  Henry  lord 
Holland,  as  receiver  and  paymaster-general 
oftheruards,  garrisons,  and  land  forces,  of 
his  said  late  majesty,  and  the  residue  thereof, 
under  the  authority  and  for  the  use  of  the 
said  Henry  lord  Holland,  as  receiver  and 


]«tymaster-general  of  the  guards,  garrisons, 
»ld  landYorces,  of  his  present  roajes!y ;  and 
tfaift  sum  of  6,854/.  7f.  6id.  retained  hy  the 


sM  Henry  lord  Holland,  as  receiver  and 
paymaster-general  of  the  guards,  garrisons, 
iiud  land  forces  aforesaid,  by  the  hands  of 
his  deputy,  for  provisions  delivered  to  the 
ftftt^  tt  Quebec,  in  north  America;  and 
the  mm  of  4,879/.  9$.  9d.,  retained  by  the 
said  Henry  lord  Holland,  by  the  hands  of  his 
d<mty  for  provisions  delivered  feo  the  forces 
al  new  Yoric,  in  north  America;  and  tlie  sum 
of  tjBOBl.  St.  Hid.,  retained  by  the  said 
Heivy  lord  Holland,  as  receiver  and  pay- 
mtstef-gMieral  of  add  for  the  guards,  gar- 
ifsons,  and  land  forces  aforesaid,  by  the  hands 
^hk  deputy,  for  {novisions  delivered  to  the 
ibroes  at  Nova  Scotia,  in  North  America ;  and 
the  sum  of  1,761/.  If.  Sd,  retained  by  the 
attid  Henry  loid  Holland,  as  receiver  and 
fiiyniaster-general  of  and  for  the  guards, 
garrisons,  and  land  forces  aforesaid,  by  the 
Bands  of  his  deputy  for  provisions  delivered 
io  the  forces  atLouisburg;  and  the  sum  of 
4,799/.  16».  6{</.  retained  by  the  said  Henry 
lord  Holland,  as  receiver  and  *  pAymaster- 
flcnenl  of  and  for  the  guards,  tairisons,  and 
land  forces  nforesaid,  by  the  hands  of  his 
dMity,  for  jprmmons  deUv^ed  to  the  forces 
a|  Montrerf;  and  the  sum  of  %tW.  17f.  W., 
being  nroftl  on  remittances  made  by  the 
iild  iffcnry  lord  Hol^d  to  Peter  Taylor, 
mq^  i^ty-paymaster  of  the  forces  or  bur 
•da  tate  king,  aAd  our  lord  the  now  kiftg  hi 
Ccilkiafty:  «nd  the  sum  of  7,981/.  U.  5tf.. 
Mng  profit  on  remitlances  nttdeto  tffeMd 
Jmertaykr,  ^^ptyiaMvor  tte  »n:ei 


&i6«nnflny,'of  wr  itid  hfui 
lord  the  now  king,  for  the  ^xtitor&uliies  4Pf 
the  forces  there :  Which  teid  several  nan  of 
money  which  so  ought  to  hkft  been  faiserted 
in  the  said  accounts,  as  aforesaid,  wcMcnntte^ 
to  be  inserted  in  the  said  accounts  as  chafges 
upon  the  said  Henry  ford  Udland,  and  wero 
not  in  any  manner  brought  hflo  6f  takcft 
notice  of  in  the  said  accounts  or  any  of  tiieBi^ 
to  wit,  at  Westminster,  afores^,  in  the  said 
county  of  Ididdlesex.  And  the  said  attorney- 
eeneral  of  our  said  present  sovereign  lord  thu 
King,  for  our  said  present  sovereign  lord  the 
king,  giveth  the  Court  here  further  to  under'* 
stand  and  be  informed,  that  after  the  delivery 
of  the  said  accounts  of  the  said  Heuy  font 
Holland  to  the  auditors  of  the  Minre^t,  as 
aforesaid,  and  before  the  said  final  afccount 
was  adjusted  and  settled  by  the  said  Lewislord 
Sondes,  one  of  the  auditors  of  the  imprest,  to 
^hom  the  same  had  been  delitered  as  afore* 
said,  to  wit,  on  the  Slst  day  of  March,  in  th« 
16th  year  of  the  reien  of  our  said  present 
sovereign  lord  the  King,  at  Westminster,, 
aforesaid,  in  the  said  county  of  Bf  iddkscdr, 
Charles  Bembridge,  esq.  became  and  wis  ac« 
countant  in  the  omcie  and  place  of  rednita  and 
paymaster-general  of  and  for  the  guards,  gam* 
sons,  and  land  forces,  of  our  said  present  so?e- 
reign  lord  the  kins,  as  aforesud,and  continued 
such  accountant  for  a  long  time,  to  wit,  tmtil 
the  twenty-second  day  of  February,  in  die  twen- 
ty-third year  of  the  reigxi  of  our  present  sove« 
reign  lord  the  kine,  that  is  to  say,  at  WeStmin* 
ster,aforesaid,  in  &e  said  county  of  Middlesex; 
and  the  said  attorney-general  of  our  said  pre* 
sent  sovereign  lord  the  king  for  our  said  pre- 
sent sovereign  lord  the  king,giveth  the  Court 
here  further  to  understand  and  be  infon^ed, 
that  the  sud  final  account  of  the  said  Henry 
lord  Holland  was,  and  continued  open  and  un- 
settled for  a  long  tiihc  afler  Ae  said  Ciiarles 
Bembridge  became,  and  whibt  he  was  ac^ 
countant^  as  aforekud,  that  is  to  say,  for  the 
toace  or  nz  years  iand  upwards,  to  wit,  at 
Westminster,  aforesaid,  in  the  said  countv  of 
Middlesex;  and  the  said  attorney-general  of 
oiff  said  present  sovereign  lord  the  king,  for 
our  said  present  sovereign  lord  the  king,  giv- 
eth  the  uourt  here  further  to  understand  and 
be  informed,  that  it  was  the  duty  of  the  said 
Charles  Bembridge,'  as  accountant,  as  afore- 
said, to  disclose  and  make  kfaown  to  the  sidd 
Lewis  lord  Sondes,  the  auditor  of  tile  hnpres^ 
to  trhom  the  said  ^nal  account  of  the  said 
Henry  lord  Holland  had  been  delivered,  as 
tfofreslid,  any  charges  upon  the  said  Henry 
lord  Holland  as  such  receivef  and  paymaster- 
general,  as  aforesud,  which  had  b«en  omitted 
m  be  insetted  in  the  said  accounts  so  delivered 
to  the  auditors,  as  aforesaid,  within  theknow- 
led»  of  faini  the  said  Charles  Bembridge,  m 
oroer  that  the  same  might  be  inserted  in  the 
said  final  account  of  the  said  Henry  lord  Hol- 
land, to  wit,  at  Westminster,  aforesaid,  in  the 
said  county  of  Bfiddlesex ;  and  Hut  tela  attor— 
d^-gth^nl-of  our  laid  fitfejkl  aoveidgn  tott 
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tof  our  md  present  myextigiii^ 
'  vedi  the  Court  b^e  further  to  im- 
i  he  iBforxned  that  l^^^aid  Charles 
J  after  he  hequpe  a;p4  whilst  bfi 
,^^^^  _  l^ccQUDtaiit,a9  aloireaaid,  and  whilst 
the  said  $nM  <^QVi^  of  the  said  Henry  lord 
SoJJIaQ^  wnsAnea  open  and  unsettled^  as 
-^-—tmd^  tha^  is  to  sa^,  on  ibe  thirtynfirst 
jf  Marcl^,  in  lljie  sujteenth  year  of  the 
l.inf  qur'ii^  l^resent  ftQyei;eiai  lord  the 
-^^  «#  fm  op  4Wers  o;tber  days  aim  times  be- 
^wecua  thf^  day  and  the  twentv-third  day  9f 
SfW^fohGr,  in  the  ,tw€|nty->thira  year  of  ^e 
'  Wtp  dt  oiir  Iqrd  thfi  now  Icing,  was  requested 
l^y  Uie  jaid  Im  Sondes  to  di^ver  and  mal^e 
iuiowii  to  him  any  charges  unon  the  said 
Iiennr  \md  Holland,  within  the  knowledge  of 
tiim.lhe^iu^ChaijlesBenibridgey  which  ought 
^  hf^ve  bean  inserted  in  the  said  accounts,  or 
.fiQiae  of  them,  and  which  had  been  omitted 
jtbi}i(ein,  ,to  w^t,  ^t  Westminster,  aforesaid,  in 
.I^.Sfud  coun^of  Middlesex;  and  the  said 
iMWrney-ceoeral  of  o^r  sud  present  sovereign 
Ji^rd  .the  lung,  for  our  said  present  sovereign 
^ord.the  king,  nveththe  Court  here  further  to 
yndenitand  aim  be  informed,  that  the  said 
,4[;)i»les  Jteipbricke,  before  and  at  the  said 
,4fiiy9  and  times  w|hen  ne  was  so  requested  hy 
4he  said  Lewis  lord  Sondes  to  discover  and 
.make  known  to  him  any  charges  upon  the 
«aid  ;Uenry  lord  Holland,  within  the  know* 
sed^  of  him  the  said  Charles  Bembridge, 
I  which  ought  to  have  been  inserted  in  the  said 
4|ocountsor  so^aeof  them  and  which  had  been 
^ipqutted  out  of  the  same,  well  knew  that  the 
1^  several  sums  of  money  herein-befbre- 
mentioned  to  have  been  omitted  in  the  said 
.aeco|ints,  ought  to  have  been  inserted  in  thie 
^«aid  accounts,  were  pot  included  therein,  bqt 
-were  oo^itted  .to  be  inserted  in  the  said  ac- 
counts as  charges  on  the  said  Heniy.lord 
.^iolland,  to  wit,  at  Westminster,  aforesaid,  in 
.  theifaidcoux^ty  of  Middlesex ;  and  the  said  attor- 
inQT^neral  of  our  said  present  sovereign  loni 
4he  ^Ag,  for  our  said  present  sovereign  lord 
the  Ipng,  giveth  the  Courthere  further  to  lin- 
.  derstan^^nd  be  informed  that  the  said  Charl<)s 
je.  We  of  Vfestminster  in  the  saifd 
county  of  Middlesex^  esquire,  being  such  ac- 
countant, as  aforesaid,  ^rongfiiU^,  umusUy, 
^ad  fiiaMdulently  contriving  and  mtending  lo 
.  auBo^  from  the  said  Lewis  lord  Sondes,  the 
.aaod  auditor  of  the  imprest,  to  whom  the  said 
,^nal  acGount  of  the  said  H^iy  lo9:d  HoUaivi 
nvas  delivered,  as  aforesaid,  the  sisid  several 
-su^aa  of  movev  which  ought  to.  have  been 
'  charged  upon  tne  said  Heniy  lord  Holland  as 
^fi^r^said,  and  to  cheat  and  defraud  our  said 
peasMit  sovereign  lord  the  king  did  not  at  the 
.flf^erial  days  and  times  when  ne  was  so  re- 
.4|Mested,  as  aforesaid,  or  at  an^  of  them,  dis- 
.co?er  or  make  known  to  the  yaid  Lewis  lord 
.  $onde8»  the  said  several  sums  of  mon^  which 
<iUght  to  have  been  inserted  in  the  wid  ac- 
tcouatspf  the  said  Heniy  lord  Holland,  and 
iwi.bfBrn  omitted,  to  ho  inserted  therdn^as 
,Mi«Mid,liatjndK9dly».w46ilI/,Mi^^ 
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loKipaqgr,  and  ooizupilr  did  jpf^^ 
iiise  to  discover  or  make  known  the  sama  t^ 
theaaid  Lewu  lord  Sondes,  and  did  pei^A 
and'suffer  the  said  Jiewis  lord  Sondes  to  pro- 
.ceed  to  close  the  sa^d  final  accoynt  of  t|^  wd 
Henry  lord  Holland  without  .the  said  sums  df 
money  having  been  brought  into  the  same.  4r 
niade  known  to  the  sua  Lewis  lord  So^ode^ 
to  wit,  at  Westminster,  aforesai^,  in  the  ssii^ 
county  of  Middlesex,  contrary  ;^>  the  duty  qf 
the  said  Charles  Bembrldge  as  ^uoh  account- 
ant, fis  aforesaid,  to  the  ev^  example  of  all 
others  in  the  Uke  case  o^enaing,  to  the  great 
Injury  and  deceit  of  our  said  Iwd  the  jjresen^ 
king,  and  aeamst  })xt  peao^  of  omt  sud  lord 
the  present  king  his  crown  and  dignity.  And 
the  said  atcomev-gcneral  of  our  said  present 
sovereign  lord  the  king,  for  our  said  presenit 
sovereign  lord  the  king,giveth  the  Court  herib 
.further  to  understand  and  be  informed  ^hat 
Heniy  jf  ox,  esquire,  now  deceased,  in  his  life 
itime,  lb  wit,  on  Uie  twei^ty-sixth  <JU^  of  July, 
in  the  year  of  our  lord  one  thousand  aeve^ 
hundred  and  fiAv-seven,  and  from  thence  u^ 
til.the  demise  ot  the  lord  George  the  second, 
late  king  of  Great  Britain,  was  receiver  ai|0 
pa^aster-general  of  and  for  his  said  lat# 
majesty's  guards,  g^rri^ns,  and  land  forces,  aJJB 
weU  within  great  Britain  as  without  (those 
employed  in  Ireland,  his  piarine  regiine^ts, 
and  such  regiments  or  forces  aswereundtf 
the  care  ahoqirection of hb said  late maje^tyv 
comnustionen  of  his  admiralty  for  the  tio^e 
.being,  excepted),  that  is  to  say,  at  Weatnm- 
ster  aforesaid,  in  the  said  county  of  Middle- 
sex ;  and  tb^t  afterwards,  to  wit,  on  the  six- 
teenth day  of  April,  in  the  third  vear  pf  .thfi , 
.rciffn  of  our.present  sovereign  lord  the  king^ 
at  Westminster,  aforesaid,  in  the  sud  coui)gr 
of  Middlesex,  the  said  Henry  Fox  becan^ 
Ipcd  Holland,  baron  of  f  oxlev,  in  the  county 
of  Wilts,  and  that  the  said  Henry  Fox,  from 
the  demise  of  his  said  Ute  mi^city  until  hp 
htcvfie  lord  HoUand,  andafterwardsfor  a  long 
time,  to  wit,  until  the  twelfth  day  of  Juoe,^io 
thefifUivearofthe  reign  of  our  said  present  so- 
vereigntord  the  kinjg,  was  receiver  and  paymaa- 
ter-generalofandforthaguaids,ganri$on8,and 
lana  forces,  of  our  said  present  sovereign  loill 
the  king,  as  well  within  Great  Britain  as  with- 
out (tho^e  employed  by  our  said  lord  the  ndv 
kvig  for  his  service  in  Ireland,  his  marine  re- 
giments, and  such  redments  or  forces  as  f»e|a 
nnder  the  care  and  airection  of  his  said  pre- 
seiit  miyes^s  commissioners  of  the  admiiallty 
for  the  time  being,  excepted),  that  is  to  say, 
at  Westminster  aforesau.  in  the  said  county  ff 
Middlesex;  and  the  sakl  attomev-general of 
our  said  present  lovereign  lord  the  king,  for 
our  said  present  sovereign  lord  the  king,  giv- 
eth the.  Court  hero  further  to  understand  and 
be  informed,  that  during  the  time  that  the 
said  Henry  Fox  was  receiver  and  paymaster- 
general  of  and  for  his  said  late  m^estj^* 
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frpfn  tin>e  |o  time  paid  by  the  said  HeniyFox 
ts  such  receiver  and  paymaster-general,  that 
is  to  say,'  at  ^estramster,  aforesaid,  in  the 
$aid  county  of  Middlesex ;  and  also  that  dur- 
ing the  time  the  said  Henry  Fox  as  well  before 
as  after  he  became  lord  Holland,  was  rexreiver 
'and  paymaster-general  of  and  for  the  guards, 
garrisons,  and  land  forces,  of  our  said  present 
sovereign  lord  the  king,  as  aforesaid,  divers 
sums  oT  money  were  Irom  time  to  time  re- 
ceived, and  alsodivers  sums  of  money  were  from 
time  to  time  paid  by  the  said  Hen^  lord  Hol- 
[)and,  as  sych  receiver  and  paymaster-general, 
aforesaid,  to  yrit^  at  Westminster,  aroresaid, 
in  the  said  county  of  Middlesex;  and  the  said 
attorney-general  of  our  said  present  sovereign 
Jord  the  king,  for  our  said  present  sovereign 
lord  the  king,  giveth  the  Court  here  further  to 
understand  andbe  informed,  that  afterwards,  to 
wit,  on  the  twelfth  day  of  June,  in  the  fifth  year 
of  the  reign  of  our  said  present  sovereign  lord  the 
kin^,  at  Westminster,  aforesaid,  the  said  Henry 
loroilolland  went  out  of  the  said  office  and 
place  of  receiver  and  paymaster  .general,  of 
und  for  the  guards,  garrisons,  and  land  forces, 
jbf  our  said  present  sovereign  lord  the  king, 
to  ■  wit,  at  Westminster,  atoresaid;  and  the  ^ 
*«aid  at^rney-general  of  our  said  present  so- 
vereign lord  the  king,  for  our  said  present  so- 
yereign  lord  the  king,  giveth  the  Court  here 
further  to  understand  and  be  informed,  that 
the  accounts  of  the  said  Henry  lord  Holland, 
as  receiver  and  paymaster-general  of  and  for 
the  guards,  garrisons,  and  land  forces,  as  well 
of  his  said  late  majesty,  as  of  our  present  so- 
vereign lord  the  king  as  aforesaid,  at  the  time 
Hthe  said  Henry  lord  Hollandwentout  of  the 
itaid  office  and  place  of  receiver  and  pay- 
^ma'ster-gencral,  of  apd  for  the  guards,  garri- 
JBons,  and  land  forces  of  our  said  present  so- 
vereign lord  the  king,  had  not  been  made  up 
and  cfelivered  to  the  auditors  of  the  imprest, 
or  cither  of  thc'm^  in  order  to  be  adjusted  and 
Isettled  according  to  the  ancient  cour^  of  the 
«xcheaucr;  and  the  said  attorney-general  of 
our  said  present  sovereign  lord  the  king,  for 
bur  said  present  sovereign  lord  the  ^ng, 
giveth  the  Court  her^  further  to  understand 
'and  be  informed,  that  afterwards,  to  wit,  on 
the  eleventh  da/ of  January  in  the  twelfth  year 
bf  the  i-eign  of  our  said  present  sovereign  lord 
the  kingi  at  Westmin^er,  aforesaid,  m  the 
aaid  coifnty  of  Middlesex,  the  accounts  of  the 
^id  Henry  l(^d'Holland,  as  receiver  and  pa^r- 
xnaster-geneiral,  of  and  for  the  guards^  garri- 
sons, atid  land  forces,  a^  aforesaid,  as  well  of 
liis  said  late  mjncsty'as  of  our  present  so- 
vereiOT  lord  the  King,  were  ma4e  up  by  John 
I'oweil,  esq.,  then  and  there  being  accountant 
in  the  said  otiScc  of  receiver  ana  paymaster- 
general,  of  and  for  the  guards,'garrisons,  and 
tend  forces,  of  our  said  present  sovereign  lord 
"the  king,  as  aforesaid;  and  that  .the  ^d  ac- 
/M>unt8  5o  made  up  by  the  said  John  PoweU, 
as  accountant,  as  aforesaid,  were  afterwards,  to 
'^t^  to  the  same  day  and  )rear  last  afores^d^ 
^t  W^edtminsteif  aforesaid^  la  iKe  said  county 


of  Middlesex,  delivered  to  jOie  aoditas.of  the 
imprest,  that  is  to  say.  part  of  the  said  ac- 
counts to  William  Aislabie.  esq.,  then  and 
there  being  one  of  the  auditors  of  the  im- 
prest, and  the  readoe  thereof,  inchiding  the 
final  account  of  the  said  Henry  lord  Holland 
to  Lewis  lord  Sondes,  then  and  there  being 
the  other  auditor  of  the  imprest,  in  order  to 
be  adjusted,  settled,  and  passed,  accordmg  Id 
the  ancient  course  of  the  exchequer ;  zxA  the 
said  attorney-general  of  our  said  present  so- 
vereign lord  the  king,  for  our  said  lord  the 
kmg,  giveth  the  Court  here  further  to  under- 
stand and  be  informed,  that  divers  sums  or 
money,  that  is  to  say,  the  several  sums  of 
«43/.  19#.  9rf— 446/.  5i.— 158/.  9$,  7rf.— 1,5661. 
14s.— 4,000/— 1,705/.  15*.  lOrf.— 9,18/  Oi.  Iltf. 
—386/.    19*.  Bd,^^M.    16*.— 697/.  8*.  Sd. 
—1,019/.  10*.— 956/.  1*.  2rf.— S«6/.   13*.  7rf. 
— ^,000/.— 400/.— 500/.— a,187/.   6*.    !{</. — 
l!,333/.     (5*.    8d.— 100/— 2,136/.    17*.   Ud.— 
7,381/.     7*.    6rf.— 6,854/.    7*.    6frf.— 4,8791. 
Qs,  9(/.— 1,608/.  3*.    ilirf.— 1,761/.  1*.  8il.— 
4,722/.  16*.    6 Jd.  ought  to  have  been  in- 
cluded in  the  said  accounts  as  charges  upon  the 
said  Henry  lord  Holland,  but  were  omitted  to 
be  inserted,  and  were  not  in  any  manner 
taken  notice  of  in  the  said  accounts,  or  any 
of  them,  to  wit,  at  Westminster,  aforesaid,  in 
the  said  coilnty  of  Middlesex :  and  the  said 
attorney- general,  of  our  said  present  sovereign 
lord  the  king,  for  our  said  present  sovereign 
lord  the  king,  giveth  the  Court  hero  further 
to  understand  and  be  informed,  that  after  the 
delivery  of  the  said  accounts  of  the  said  Henry 
lord  Holland  to  the  auditors  of  the  imprest,  a» 
aforesaid,  and  before  the  same  were  finally 
passed  by  the  auditors  of  the  imprest,  or  either 
of  them,  to  wit,  on  the  3l8t  day  of  March,  ih 
the  16th  year  of  the  reign  of  our  said  preserit 
sovereign  lord  the  king,  at  Westminster,  ih 
the  said  county  of  Middlesex,  the  said  Charles 
Bembridge,  became  and  was  accountant  in  the 
office  and  place  of  receiver  and  paymaster- 
gencfral  of  and  for  the  guards,  garriions,  and 
land  forces,  of  our  said  present  sovereign  lord 
the  king  as  aforesaid,  and  continued  such  ac- 
countant for  a  long  time^  to  wit,  until  tHe 
28nd  day  of  February,  in  the  83rd  year  of 
the  reign  of  our  said  present  sovereign  lord 
the  king,  that  is  to  say,  at  Westminster,  afore- 
said, in  the  said  coun^  of  Middlesex ;  and  the 
said' attorney-general  of  our  said  present  so- 
vereign lord  the  king,  for  our  said  present  so- 
vereign lord  the  king,  giveth  the  Court  here 
further  to  understand  and  be  informed,  that 
the  said  final  account  of  the  said  Heniy  lord 
Holland,  was  open  and  unsettled  for  a  long 
time  after  the  said  Charles  Bembridge  be- 
came, and  whilst  be  was  aecountaot  as  afbr6» 
said,  that  is  to  say,  for  the  space  of  six  yeara 
and  upwards,  to  wit,'  at  Westminster,  afore- 
said, m  the  said  county  of  Middlesex :  and 
the  said  attomev-geheral  of  our  said  present 
sovereign  lord  the  king,  for  our  said  present 
sovereign  lord  the  king,  giveth  the  Court 
here  w^ev  to  uadentiSra  and  bt  inforsfted. 
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tliat  it  was  tbe  duty  of  the  Mid  Charles  Beni- 
brid^  as  accountant,  as  aforesaid,  forthwith 
lo  disclose  and  make  icnown  to  tbe  said  Lewis 
lord  Sondes,  the  auditor  of  tlie  imprest,  to 
vhom  the  said  ^nal  account  of  tbe  said  Henrv 
lord  Holland  had  been  delivered,  as  aforesaid, 
any  omission  out  of  the  said  account  of 
chains  itpoo  the  said  Henry  lord  Holland, 
'withm  the  knowledge  of  him  the  said  Charles 
Bembrid^,  to  wit,  at  Westminster,  aforesaid, 
in  the  said  county  of  Middlesex ;  and  the  said 
attoriiey->eeneral  of  our  said  present  sovereign 
lord  tbe  king,  for  our  said  present  sovereign 
lonTlfae  king,  giveth  the  Court  here  further 
to  understand  and  be  informed,  that  tbe  said 
Charles  Berabridge,  after  he  became  and 
whilst  be  contipuM  accountant,  as  aforesaid, 
and  whilst  the  said  final  accoupt  of  the  said 
Henry  lord  Holland  remained  open  a^  un* 
settled  as  aforesaid,  that  is  tp  8a,y,  on  the 
:$lsi  day  of  March,  in  the  16th  year  of  the 
reign  of  our  sakl  present  sovereien  lord  the 
king,  and  on  divers  other  days  and  times,  be> 
tween  that  day  and  tbe  43rd  day  of  December, 
in  tbe  9Srd^ear  of  the  rtign  of  our  said  lord 
the  now  king,  was  requested  by  the  said 
iLewis  lord  &ndes  to  discover  and  make 
known  to  him  anv  charges  unon  the  said 
Henry  lord  Holland!,  within  the  Knowledge  of 
him  the  said  Charles  Bembridge,  which  ought 
to  have  been  inserted  in  the  same  accounts,, 
or  some  of  them,  and  which  had  been  omitted 
thereout,  to  wit,  at  Westminster,  aforesaid,  in 
tbe  said  county  of  Middlesex ;  and  the  said 
attorney-general  of  our  said  present  sovereign 
lord  the  king,  for  our  said  present  sovereign 
lord  the  king,  giveth  the  Court  here  further 
to  underslaM  and  be  informed,  that  the  said 
Charles  Bembridge,  before  and  at  the  said 
jdaya  and  times  when  he  was  so  requhed  by 
the  said  Lewis  lord  Sondes,  to  discover  and 
make  known  to  him  any  charges  upon  the 
said  Henry  lord  Holland,  .vrithin  the  know- 
ledge of  him  the  said  Charles  Bembridge, 
which  ought  to  have  been  inserted  in  the 
aaid  accounts,  or  some  of  them,  and  which 
^ad  been  (nnitted  out  of  the  same,  well  knew 
that  the  said  several  sums  of  money  last  here- 
in before-mentioned  to  have  been  omitted  in 
ahe  aaid  accounts,  and  which  ought  to  have 
been  inserted  in  the  said  accounts,  as  charges 
upon  the  aaid  Heniy  lord  Holland,  were  not 
insertwl  in  the  said  accounts,  as  charges  on 
tbe  aaid  Henry  lord  Holland,  but  were  omitted 
put  of  the  same,  to  wit,  at  Westminster,  afore- 
said, in  the  ^aid  couotjr  ofMiddlesex;  and  the 
aaid  attorney-general  of  our  saia  present  so- 
^rereign  k>rd  the  king,  for  our  said  present  so- 
▼ereigp  lord  the  kins,  giveth  the  Court  here 
further  to  understand  and  be  informed,  that 
tbe  saidCharleaBembridge  beinc  accountant, 
as  aforesaid,  wrongfoU  v,  unjustly,  and  frau- 
rfuleatly,  contriving  and  intending  to  conceal 
from  the  aaki  Lewis  lord  Sondes,  the  aaid  au- 
4Sm»  af  the  imprest,  to  whom  the  final  account 
N  ^  Oie  aaidfiearylordDaUand,  waadelivesed. 
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which  ought  to  have  been  charged  upon  the 
said  Henrv  lord  Holland,  as  aforessdd,  and  ta 
cheat  and  defVaud  our  said  present  sovereign 
lord  the  kins,  did  not  forthwith,  aAer  he  knew 
that  the  said  several  sums  of  monev  had  been 
omitted  to  be  inserted  in  the  said  accounts, 
when  he  was  so  requested,  as  last  aforesaid, 
discover  or  make  known  to  the  said  Lewis  lord 
Sondes,  the  said  several  sums  of  money  which 
ought  to  have  been  inserted  in  the  said  accounts 
of  the  said  Henry  lord  Holland,  and  had  been 
omitted  to  be  inserted  therein  as  aforesaid, 
but  wickedlv,  fraudulently,  knowingly,  and 
corruptly  did  neglect  and  refuse  to  discover  or 
make  known  the  same  to  the  said  Lewis  lord 
Sondes,  to  wit,  at  Westminster,  aforesaid,  con- 
trarv  to  the  duty  of  the  said  Charles  Bern* 
bridge  as  such  accountant,  as  aforesaid,  to  the 
evil  example  of  all  others  in  the  like  case 
offending,  to  the  great  injury  and  deceit  of 
our  said  lord  the  present  king,  and  against 
the  peace  of  our  said  lord  the  kmg,  his  croWn^ 
and  dignity.  And  the  said  attomev-general 
of  our  said  lord  the  king,  for  our  said  lord  the 
king,  giveth  the  Court  here  further  to  undei(- 
stami  and  be  informed,  that  Henry  late  lord 
Holland,  deceased,  was  in  his  life-time  re- 
ceiver and  paymaster-seneral  of  and  for  tbe 
guards,  garrisons,  and  land-forces^  as  well 
within  Great  Britain  as  without,  of  our  pre- 
sent  sovereign  lord  the  king  (those  employed 
by  his  said  present  majesty  for  his  service  in 
Ireland,  his  marine  regunents,  and  such  regi- 
ments or  forces  as  were  under  the  care  and 
direction  of  his  s^d  majesty's  commisstonera 
of  his  admiralty  for  the  time  being,  excepted), 
that  is  to  say,  at  Westminster,  aforesaid,  in 
the  countv  aforesaid ;  and  the  said  attorney* 
eeneral  of  our  said  lord  the  king,  for  our  aaid 
G>rd  the  king,  giveth  the  Court  here  forther  to- 
understand  and  be  informed,  that,  after  the 
sakl  Henry  lord  Holhmd  went  out  of  the  sidd 
office,  to  wit,  on  the  llth  day  of  January,  in 
the  Idth  year  of  tlie  reien  of  our  present  sove- 
reign lord  the  king,  at  Westminster,  aforesaid, 
the  final  account  of  the  said  Henry  lord  Hol^ 
land  as  such  receiver  and  paymaster-general 
was  made  up  by  John  Powell,  esquire,  then 
and  there  being  accountant  in  the  said  office 
of  receiver  ami  paymaster-general  of  the 
euards,  garrisons,  and  land-forces,  of  our  said 
tord  the  kine,  aforesaid,  and  the  said  final  ac- 
count was  anerwards,  to  wit,  on  the  same  day 
and  year  last  aforesaid,  at  Westminster,  afore- 
said, delivered  to  Lewis  lord  Sondes,  he,  the 
aaid  Lewis  lord  Sondes,  then  and  there  beins 
one  of  the  auditors  of  the  imprest,  to  be  af 
juat«l  and  settled:  and  the  said  attomey- 
seneral  of  our  said  lord  the  king,  for  our  said 
kurd  the  king,  giveth  the  Coort  here  further  to 
understand  and  be  informed,  that  aflerw»da 
and  afier  the  death  of  the  said  Henry  lord 
Holland,  to  wit,  on  the  31st  day  of  March,  in 
the  16th  vear  of  the  reisn  of  our  present  sove- 
reign lord  the  king,  at  Westminster,  aforesaid, 
the  said  Charles  fiembridee  became .  account* 
ant  in  tl^  aaid  office  of  reqeiver  and  4»fgr« 
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^^]ud0,  gaiTMons  ^  l*ci4  forces  »fin»Ptind| 
wad  contipued  such  aficountani  far  a  hmz 
tiam,  to  wit,  for  the  space  of  sax  year^  and 
ii{MMEiKd8»  that  is  to  say,  at  W^stminstery  jsforo- 
t^i,  in  tbe  said  couoty  of  Middlesex;  ^9d 
the  sud  aMoa^-guusral  of  our  sajd  k)id  thie 
Ikiag,  ior  our  said  lord  the  kisg.  g^veth  the 
Court  here  further  to  uodeistaoo  and  he  in- 
fonoeA  that  the  said  £nal  aooount  of  the  said 
fiemy  lord  Holland,  at  the  tisofi  when  the 
aaidCtnrles  Bembridge  hecame  accountant, 
Asafocesaid,  aud  for  a  loog  time,  to  wit,iQr 
tbe  space  of  six  years,  Vnilst  he  the  said 
Chades  BoBabridBe  was  and  continued  such 
jtfoountant,  as  atomaid^  remained  open  and 
juMittled,  whereof  the  said  Charles  Bem- 
todge^  during  that  time  at  We8tininster,afore- 
eaid,  An  th^^aud  county  of  .M,iddleseY,  h^  ao- 
flice;  40)4  the  said  Attorney-eeneial  of  our 
«gM  (lord  the  lu^g,  ibr  our  said  lord  the  Jung. 
jgiveih  .the  Court  here  further  to  upderstand 
And  be  infocmd,  that  it^was  the  duty  gf  ,the 
AsidGhaslesBembridgcfissuch  accountant^as 
^Oiosaidf  forthwith  to  have  discovered  and 
tmadetoown  iV>  the  eaid  Lewis  lord  Sondes, 
Joeing -such  iauditor^  as  aforesaid,  any  qhaiig^s 
mgpimt  the  said  UenKy  Jprd  Holland,  as  such 
tnaeivar  .«nd  .paymaster  as  last  .aforesaid. 
.whiohiiad  uotbeen  broi^ht  ipto  or  inserted 
iiii-|^«aid>fioal  account,  or  any  other  account 
iOfthe:«ud  lUenry  lord  Jlol)an4,  as  such  re- 
4^ver  and  paymaster,  as  aforesaid,  delivered 
•to^the  .auditors  of  the  imprest,  or  either  qf 
r^tmOf  within  the  knowledge.of  him  tlie  i^ 
OharioB  ^mbridge,  that  is  to  say,  at  Westr 
jmaslery  aforesaiK^  in  the  said  coun^  of  Mid- 
aknnT:  and  the  said  attomey-ffeneral  of  our 
mid.kid  the  king,  for  our  said  kntl  the  kin^, 
.gifi^ tbe:Courtnere further  to  understand 
wdbe infwmed,ithat divecs sums  of  money, 
•«04irtt,  the  sum  of  Q4&L,\9t.  M;  446/.  5f.; 

.15f.  tlQd.;    9UIL  Of.  ,XU.limL  t9#.  Qd.; 

m9L  8f.  ^;,tfiWL  10$.;  M0/.  t$.  %d.; 
Zml./^t.td.;  1,000/.;  400/.;  500/.;  8,18T/. 
6f.  ilK ;  ^flisl.  6r.  9d. ;  100/. :  9»ld6/.  X7$. 

M.;7fiail.U.id.;  904/.  16f.;  6^854/.  7r. 
etd.;  4»879/.  Of.  9d.;  1,808/.  ^.  ll|i/.; 
tfleiL  IJ.  ed,;   4,7»3/.  16f.  6id.;   which 

-cught'^  kave  been  inserted  in  the  said  final 

^f^iwt^  or  in  some  other  account  of  the  said 
Hemy  loid  IloUaad,  which  had  been  delivered 
to  the  auditoraef  the  imprest,  or  oneof  them, 
luui  not  been  bsought  into  the  said  final  ac- 
connt,oraoy  other  Jtceount  of  the  saidHeniy 

•loid Holland,  as  sucb  receiver  and  paymaster- 

♦acnqalaakst  afcroaaidy  delivered  to  the  au-- 
ditorsef  the  imprest,  or  either.of  them ;  and 

<«be  aaki  aMom^og^iieial  of  our  said*  present 
aovcieJ9»  kid  the  long,  for  our  aaid  present 
flovereiga  loid  the  king,  ghreth  the  Court  here 
further  lo  aoderstand  and  be  iafiwmed,  that 

•the  siid  Chaxks  Bemhnd^e^  whilst  ha  was  ac- 
comtant,  aa  afiiremd,  to , wily  oa  the  find  day 

•efiApiil,inlbfrl4thyearof  theiei^of  Air  L 
Mi  lbs  wiakiagrM  Wcatoaala^inii^  ^ 


i 


well  towr  ths^  the  jM»d  mm^\  hiwrefrtfioa 
aums  of  money  o»jgbt  to  have  t«een  inserts 
in  the  sud  fii^  account  of  the  said  Heu 
lord  Holland^  o^r  in  some  other  accounts  , 
thesaid  Hen^  loni Holland,  aslbe  receiv 
S|nd  peymaster-genend  as  last  ^fi>resaid^  ^ 
livered  to  the  aimiUvs  ofwchcwjuer,  or  oije 
jthem,  and  that  the  said  sums  of  n^opey  bd 
mentioned  or  ^y  of  them  hfid  not  bet 
bcG4^ghl  into  tb^  a^  ^al  ai^oounJL,  or  ai 
.otb^  accounts  of  jibe  said  Henry  Ion)  lioUas 
as  receiver  and  paymaster-gener^  as  afoi^ 
said;  delivered  to  the  auditors  of  the  impce| 
or  ^ther  of  theoi,  as  charges  upon  the  sa 
Hennr  lord  Holland;  yet  the  said  .Chad 
Bembrid£e,wickedly,  wrongfiiUy,ji^  WA^^ 
and,  as  tar  as  in  him  Jay,  contriving  aad  i 
tending  that  !the  said  several  charges  sbou 
be  cQucealed  froqi  the  s^d  l4ewis,|««d  3Qod€ 
^d  ^at  our  said  present  sovereign  lord  t^ 
king  should  be  defrauded,  did  not  focthwi] 
discover  or  make  known  |o  the  said  Jjsm 
lord  Sondes  the  s^id  omissions,  or  any  i 
th^(P,  as  it  w^  ,hU  ^uty  as  ,such  aoQouotaj 
as  aforesaid  .to  l^ve  <done,  bnt  wicked! 
fraudulently,  Jsoawincly,  and  wilfully,  d 
withhold  from  the^a  I^wis  lord  Sonjes  tt 
informfition  of  the  ssiid  omissions  for  a  loi 
time,  to  wit,  for  ,tl^e  space  of  six  ycf^  after  I 
the  ^d  Charles  .Qembridge  /knew  .there« 
.HUd  continued  such  accountant  as  In^i  lifor 
said,  .that  is  to  say,  at  Westounster,  aforesai 
contraiy  to  the  duty  of  the  said  Qhafles  ik^q 
bridge  as  such  accQWtai>t,  as  aforesaid,  \ 
the. evil  and  pernicious  ej^a^^plctof  all  othej 
in  the  like  case  offending,  fo  the^great  inju] 
and  deceit  of  our  .said  lord  the  king,  ai] 
a^sinst  the  peace  pf.our  &Eud  ](|^  tl)e  kin 
his  crowp,  and  dignity :  Wh«refore,the  sa] 
attorney-general  of  our  said  Iqrd  the  kiuj 
who  for  our  said  lord  the  kin£  in  tliis  beha 
prosecuteth,  for  our  said  lord  tne^ng  prayel 
the  consideratiQp  of  the  Court  he^e  in  the  pr* 
mises,  and  that  due  process  of  Uw  .may  I 
awarded  against  him  the  said  CharlesBea 
bridge  in  this  b^ ^alf,  to  make.him  answer  l 
our  said  lord  the  king  toucbiiiifr  and  ooncen 
ii^4he  premises  aforesaid. 

Xbb  voluvwivo  RspoaT  ov  fam  Pbacsedix^ 

VJr  THIS  CSSB  WAS  TAEBN  IN  SflORT  HaS 

BT  Ma.Gvaiisr,  avn  bas  hbvbk  bbi 
PailiTBD.   .Fob  the  oommunicattov  < 

VflE  US.,   I  AM    rVPEBVBD  TO  Mb.-LttC] 

VKBLD,  VOW  (1816)SouciTOK TO  urs  M. 
jbstt's  Boaed  of  Tbbasctby. 

Jt  Uneemary  to  orgmnst  .i4<  Jtmder  lA 
this  Repori  opppam never  io have. been  revist 
Jerjmiikeiien.  Imtke  origin^  JlSuker^^tr 
0timsllfmigh  tranecripti  Jrom the  Naiee  ff, 
Skprt  Hand  Wrkery  are  umnerm^  erron  ;  i 
ikeee  J  kesoe  eomcied  the  mare  rimame :  i 
eaaumkere  the  aUepaikntrngUhedgmhi/uij 
henereUimedtheonginaltegi^metiniaUwigii 
ff^eeUtfe^JettilMhtmiduKuri^ 
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Thflf  Htm  Mttf  CHeimtts  AsvMido^. 

ProceediDgs  on  the  tnal  of  this  informatioOi 
before  the  Right  Hon,  the  Earl  of  MaB»- 
field,  in  the  Court  of  KingVbench^  WesW 
miDster,  July  18|  1783. 

Tlie  infonn&tbn  thu  opened  by  Mr. 
Bafdwhi. 

Mr.  St^ickor  General  [Johii  LeeT-^efitle- 
men  of  the  Jnry ;  I  am  called  uponby  the  duty 
of  my  situation,  to  open  to  you  a  cause  in  the 
event  of  whieh  It  is  ooneeived,  in  my  hnmble 
judgment  very  rightly  conceived,  that  the 
public  is  highly  interested^  and  that  h  rery 
fniich  behoved  uie  persons  who  conducted  the 
^dlairs  of  the  public,  to  bring  it  befbre  the  judi- 
cative that  is  by-and-by  tobave  the  deciding 
of  it 

Gentletnen,  every  person  must  agjt^e  with 
me  that  in  any  state  of  a  country^  but  eSfh* 
ciallv  in  the  present  state  Of  our  own,  it  is  m« 
cumbent  on  persons  who  superintend  the 
conduct  of  puollc  officers,  especially  of  those 
einple}*ed  in  the  management  of  the  pnbhc 
finance  and  monies,  to  see  that  great  care, 
providence,  and  fidelity,  be  exercised  and  en- 
forced in  the  persons  who  possess  offices  of 
importance  to  the  public  service,  that  their 
conduct  should  be  narrowly  watched,  and 
every  departure  from  their  duty,  when  it  is 
detected,  ought  to  be  brought  to  the  public 
justice  of  the  country,  that  it  may  be  ceo^ 
sured  and  punished. 

Gentlemen,  this  prosecution  b  instituted 
ftgaitist  the  defendant,  Mr.  Bemlnidge,  for  a 
supposed  violation  of  his  duty  in  a  very  im- 
porimt  office,  in  a  matter  in  which  he  has 
been  supposed  to  have  misbehaved  to  a  very 
great  extent,  and  it  was  not  for  want  of  all 
necessarv  and  all  possible  circumspection ; — 
nothing  less  than  a  wilfhl,  vohmtarv  depar- 
ture from  his  known  duty,  could  possibly  have 
produced  that  which  is  the  subject  matter  of 
the  present  charge.  Mr.  Bembridge  was,  a 
loTkg  time  ago,  a  clerk  in  the  pay-office ;  in 
the  nKinth  of  March,  in  the  vcar  1770,  upon 
the  advwcement  of  the  late  Mr.  PoWell  from 
accoontan^to  be  cashier,  Mr.  Bembrld^  was 
appointed  aecountant  to  the  paymaster-gene- 
ral of  the  forces;  and  as  such  accountant,  he 
received  a  settled  salary  of  i50L  a  year,  with 
fees  and  perquisites  to  about  1,800/.  more; 
eucb  fees,  penjuisite^,  and  salary,  seem  nativ- 
raily  enough  to  call  for  (foe  they  surely  suffi- 
ciendy  compensate  and  teward)  a  |;reat  de- 
gree of  merit,  diligence,  and  fidelity  m  office : 
part  of  the  duty  m  this  accountant,  and  for 
which  he  is  so  paid,  is^  to  pass  the  accoimts  of 
the  different  pavmasters-general  while  they 
are  in  office,  and  af^r  they  have  gone  out  of 
office.  It  is  their  practice  and  their  duty  so  to 
€o. 

Gentlemen,  Mr.  Fox,  the  late  lord  Holland, 
ivas  u>pointea,  I  think  by  patent  bearing 
^at^OeMthdayof  July,  m  the  year  1757, 
paymaaitt  of  the  forces,  and  he  continued  in 
that  Office  tm  the  11th  of  Jtm^  1705,   R  b 
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tfao  eusfom  of  Aai  oAie  (mi  H  seetns  to  be 
a  coDtenient  one  etioorii),  for  the  sale  of 
making  up  the  ttccountsf  to  suppose  the  pay- 
mastoid  to  make  up  his  accounts  to  the  Mid^ 
summer-day  next  subsequent— to  the  '^4th  of 
June ;  so  that  the  accotmts  of  the  receipts  and 
,^ajrmentsof  the  successor  commenced  from 
Midsummer-day  aflet  the  removal  of  my  lord 
Holteid.  Mr.  Powell,  being  aecouotanti 
made  up  my  knrd  Holland'9  accomits.  and  de- 
livered them  into  the  office  of  my  lorn  Sondes, 
who  is  one  of  the  auditors  of  the  imprest  i 
upon  the  itth  of  Jnne>  1772,  he  delivettd  iq 
a  final  account  of  my  lord  Holland  down  to 
the  elphntlon  of  his  office  of  pay-master,  that 
Is  dolm  to  the  »4th  of  June,  1765.  This  final 
account,  irhto  it  was  delivered  in,  had  many 
blanks  in  it,  afid  was  in  a  very  imperfect  state  ; 
before  the  auditor  had  proeeedea  in  any  exa- 
minatiofiof  it,  in  Match  1770  (which  you  see 
h  ibur  years  after  the  final  account  was  thuft 
delivered  inj,  Mr.  Powell  was  appointed 
cashier,  and  the  defendant,  Mr.  Bembricfee, 
accountant-general  in  the  pay-office  in  Eis 
room ;  in  conseouence  of  this  appointment 
it,  at  this  time,  oecame  his  duty  to  attend  to 
the  settling  of  lord  Holland's  accounts.  AU 
monies  received  by  his  lordship,  on  account 
of  the  public  service,  were  given  credit  for^ 
and  the  account  was  final^  closed.  Mr. 
Betnbridge  having  succeeded  Mr.  Powell  in 
the  character  •  and  situation  of  accountant- 
general,  it  became  more  particuhirly  his  duty 
to  see  to  the  setding  this  account;  for  the 
leaving  it  to  Mr.  Powell  to  do  it  Would  have 
been  a  monstrous  thing  indeed,  for  Mr.  Powell 
had  not  only  been  the  preceding  accountant^ 
but  had  then  become  the  personal  representa* 
ttve  of  lord  Holland — he  was  one  of^his  exe- 
eutors,  and  the  only  actuu;  executor;  thene^r 
fore  it  certainly  behoved  l£-.  Bembridge,  his 
successor  in  tmit  office,  to  take  care  that  Mr, 
Powell  should  not  be  the  sole  check  upoa 
himself. 

Gentlemen,  the  defendant  Mr.  Bembridge 
himself  and  his  derks  attended,  from  time  to 
time,  at  the  auditors  office,  in  order  to  assist 
the  completion  of  this  accoun^  and  sevetal  • 
articles  were  added  either  by  hhnsel^  or  cer- 
tainly with  his  privity,  both  to  the  cfaaree 
and  the  discharge  side  of  the  account  The 
defendant  Mr.  Bembridge,  upon  many  appli* 
cations  made  to  him  from  the  auditors  office^ 
having  declared  that  there  was  nothingfarthet 
to  Ida,  dther  by  way  of  charge  or  discharge 
to  the  account,  about  the  mi&le  of  Novens-* 
ber  last,  this  accotint  was  closed,  and  a  ba- 
lance taken,  which  amountedto  68,008/.  6$.  6d^ 
a  note  of  this  was  made  \rith  a  pencil  in  the 
mkrgin  of  the  accooot,  ^y  the  accountant- 
general  himself,  as  is  usual;  and  a  slate  of  this 
account  was  deuvered  Into  the  trensury  Kbout 
the  middle,  of  November  last.  Soon  after 
Christmas,  the  Mdit<^  )>erlmtted  the  book 
of  accouxlts  to  be  taken  from  the  aaditorV 
office  to  the  'p&y-^ffice,  for  the  purpose  of 
mtiffing  «  luistiate^  Tot  at  the  lite  the  Ins* 

le 
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knceof(ro/X)pL  was  taken,  i^  was «dd  there 
was  a  mistake  in  some  miscalculation  of  two 
articles,  that  amounted  to  1,900/.  odd;  on 
this  accomit,  the  book  was  sent  to  the  pay- 
office,  that  it  might  be  seen  whether  at  the 
auditors-office  they  were  right  in  their  idea 
about  that  1,300/. ;  upon  search,  it  was  as^reed 
they  were  so;  the  account  was  rectified, 
settkc^  and  closed,  and  sent  to  the  treasury. 
Soon  after  Christmas  last,  the  book  of  the 
account  was  left  at  the  auditors-office  with  an 
under  clerk,  without  any  letter  or  message, 
and  the  deputy- auditor,  to  whom  this  book 
was  afterwards  delivered,  concluding  th'at 
nothing  more  had  been  added  than  the  two 
irticles  amounting  to  1,300/.,  which  could 
tiot,  of  course,  vary  the  balance,  he  laid  the 
book  aside  without  looking  into  it ;  but  some 
short  time  after,  having  occasion  to  look  into 
the  account,  he  was  much  surprised  to  find  a 
variety  of  sums  introduced  upon  the  charged 
«ide  of  the  account,  amountine:  together  to 
48,799/.  19s.  11</.,  over  and  besides  Uiose  two 
articles  that  had  been  pointed  out  at  the  audi-' 
tors-office,  and  agreed  to  be  added  at  the  pay- 
office. 

Gentlemen,  over  and  above  this  1,300/. 
there  was  introduced  into  the  charged  side  of 
the  account  the  sum  of  48,799/.  19s.  lid. 
The  deputy-auditors  were  exceedingly  alarmed 
at  this  addition,  aAcr  the  defendant  had  re- 
peatedly told  them  that  there  were  no  other 
articles  whatever  to  be  added  to  the  charged 
side  of  the  account,  and  afler,  upon  the 
credit  of  his  so  informing  them,  this  balance 
had  been  struck,  and  the  treasury  acquainted 
with  its  amount  They  l>eing  alarmed  at  this 
^Kscoyerv,  immediately  acquainted  their 
principal  my  lord  Sondes,  the  auditor,  with 
It ;  his  lordship  wrote  to  Mr.  Powell  to  inform 
him  immediately,  whether  he  had  any  farther 
addition  to  make  to  the  charged  or  discharged 
side  of  the  account  of  lord  Holland ;  his  lord- 
ihip  immediately  received  for  answer,  that  they 
had  sent  their  clerk  to  insert  three  articles, 
aipounting  to  the  fiirther  sum  of  774/.  to  the 
credit  of  the  public,  which  was  added  accord- 
ingly :  so  that  this  sum  of  48,700/.  and  odd  was 
added  by  Mr.  Powell  after  this  balance  had 
been  struck,  and  he  had  over  and  over  again 
told  them  that  there  was  nothing  to  add,  but 
that  the  estate  of  lord  Holland  was  charged 
to  the  full  amount  of  that  which  they  ought 
to  charge  him. 

Now,  gentlemen,  I  expect  to  hear  my 
learned  friend  say — ^Why,  tnis  is  an  informa- 
tion a^inst  Mr.  Bembridge  for  not  do'mg 
tixat,  which  according  to  the  state  of  the  fac^ 
he  did— that  is,  for  returning  this  48,799/. 
19s.  lid.,  a  charge  upon  lord  liolland.        ^ 

Gentiemen,  it  will  appear  to  you,,  that  these 
fQms,  must  all  and  every  one  of  them,  have 
been  artfull^r,  and  designedly  concealed,,  be- 
cause the  evidence  of  these  sums  were  all  in 
their  own  hands ;  but  I  shall  prove  to  you,  by 
Sffr,  Bembridge's  admission,  Dy  his  own  de^ 
diuratioo,  that  at  the  ver/  tima  when  he  de- 


clared that  this  aoreunt  contained 'all  t 

sums  chargeable  on  lord  Holland's  estali 

that  he  kiiew  of  every  one  of  those  iten 

but  that   he    had    reasons  for    suppress!) 

them ;  what  those  reasons  were,  rty  leam« 

friend  will  be  able  to  inform  you ;   some  re 

sons,  you  see,  are  obvt<^s  i  he  had  his  reasa 

for  concealing  them,  for  he  was  well  aware  i 

them  at  the  time. 

GenUemen,  I  will  tell  you  what  I  imagi] 

I  to  be  the  reason;  it  is  but  conjecture,  but 

I  is  so  strong,  that  there  is,  in  mv  apprehensio 

I  no  other  way  of  accounting.  ?br  it.     A  vei 

.  litUe  before  this  time,  about  Christmas,  t] 

<  then  lords  of  the  treasury  (verv  propcrlv,  i 

j  my  opinion)  had  come  to  a  resolution  to  loc 

I  carefully  into  the  state  oftlie  public  account 

and  to  send  to  all  the  sub-accountants,  i 

'  well  as  to  the  persons  who  filled  great  office 

.  to  know  what  was  the  state  of  their ^aocoun 

!  with  tiie  public,  what  thev  had  received,  at 

;  how  they  had  disposed  of  it    It  wiU  appe^ 

^  in  evidence  to  vou,  that  this  was  very  wc 

.  known,  and  indeed,  the  gentieman  who  sil 

)  near  me,  Mr.  Chamberlayne,  the  solicitor  U 

i  the  treasury,  had  about  that  time  reccivi 

'  orders  to  sue  out  a  process  agiunst  such  a 

countants,  in  order  to  bring  to  t^  public  u» 

as  well  as  the  public  view^  all  that  none 

which  the  pubhc  was  entitled  to  z,  then 

occurred  to  Mr.  Bembridge-^Why,  if  the 

write  to    these  sub-accounlants  who    ha^ 

received  such  and  such  sums  of  money,  whic 

have  been  paid  into  the  pay-o£Sce,  cons^ 

quentiy  it  will  appear  that  the  principal  su 

countant,  the  pay-master,  owes  so  much 

this  naturally  suggested'  to  him,  that  noi 

was  the  time  to  bnng  forward,  thougli  he  ha 

so  long,  so  industriously,  and  repeatedly  coi 

cealed  this  enormous  sum  of  48,000/.; — ^tbei 

and  not  till  then,  did  he  ever  bring  one  < 

these  articles  to  light    Now,  it  happenin 

just  at  such  a  time,  carries  to  ray  apprehci 

sion,  a  most  entire  conviction,  that  as  thea 

sums  had  been  concealed  so  artfull}-,  and  s 

long,  they  would  have  been  concealed  f( 

ever  if  it  had  not  been  known,  that  an  ii 

quiry  was  instituted,  which  would  per  fon 

bring  them  to  the  public  inspection.    Hioug 

this  conjecture  is,  in  my  opinion,  exceeding! 

strong  and  convincing  to  every  rational  maj 

yet  it  is  not  at  all  necessary  to  pass  for  ev 

dence  to  maintain  this  indictment,  whici) 

for  a  very  gross  omission  of  duty  in  a  publ 

officer,  appointed  by  men  in  public  statioi 

and  paid  very  large  £ums  out  of  the  publ 

revenue;    for  over  and  above  this  IbOL 

year,  and  1,300/.  fees  and  perauisites,  wb: 

do  you  think,  gentlemen,  that  Mr.  Bembrid^ 

has  had  for  the  making  up  of  this  very  a< 

count,  which  he  has  done  so  unfaithfully,  as 

have  stated  to  you?    I  do  not  wish  to  ui 

harsh  woids,forthey.do  no  good;  buthe  hi 

had  8,650/.  for  settung  this  very,  account,  i 

which  there  is  an  omission  of  48>000/.  due  t 

the  public.    Why,  gentiemen,  I  am  told,  tin 

it  is  mc^t  gcavely  to  be  contended^  that  M 
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Bcmbndgetf  nc^  s  fMbMc  officer,  but  a  private 
clerk;  appointed  by  the  private  gentleman 
who  stall  happen  lO  be  in  the  office  of  pay* 
mzsiter  t6  the  forces ;  then,  I  do  not  know 
what  it  is  that  constitutes  a  public  officer; 
that  paymaster  could  not  appoint  him  as  a 
wivste  man  before  he  wa»  in  office,  nor  could 
ne  continue  him  when  he  went  out  of  office, 
bat  he  is  appointed  in  consequence  of  a 
public  situation,  for  public  purposes,  and  paid 
by  the  public  purse;  therefore,  in  my  appre- 
hefl»ioti,  there  cannot  l>e  a  colour  for  saymg, 
that  this  gentleman^  whose  whole  business  is 
pubHe  duty,  who  is  appointed  by  a  public 
officer,  and  as  such  is  paid  out  of  the  public 
revenue,  that  he  is  not  accountable  to  the 
pttbKc  for  the  faithful  discharge  of  his  duty : 
as  little  reason  is  there  for  saying,  that  a 
known  violation  of  his  duty,  in  which  the 
public  are  interested,  is  not  a  matter  for  which 
ha  ot^ht  to  be  answerable. 

Gentlemen,  I  shall  state  to  you  the  time 
when  he  was  appointed,  the  duty  of  his 
office,  and  what  he  did  in  it,  to  show  he  con- 
sidered it  as  his  duty.  I  shall  prove  what  he 
did  not  do  in  it— &at  he  was  called  upon 
over  and  over  again,  to  know  whether  this 
was  the  sum  total  charge  upon  lord  Holland's 
estate ;  he  said,  yes,  he  had  nothing  more  to 
add  to  it,  it  was  complete;  and  af^er  all,  ac- 
knowledging himself,  as  I  shall  prove  by  the 
testimony  of  the  witnesses,  that  he  knew, 
and  w^  perfectly  aware  at  the  time  these 
concealments  were  made,  that  th^  were 
eoncealed,  and  ought  to  be  brought  forward. 
This  is  the  evidence  with  which  this  cause 
wiU  be  attended,  and  I  am  sure,  when  you 
have  heard  it,  you  will  do  that  which  is  right 
upon  It 

hud  MT(Bn^M.  Give  me  the  dates.  [The 
dates  were  handed  up  to  bis  lordship,  ex- 
tracted from  the  recorois.] 

EviDENCS  FOR  THE  CrOWIT. 

Mr.  Eug9k»  swonu— Examiined  by  Sir  Thomas 
Datienpcrt. 

Have  you  the  ^tent  of  the  appmntment  of 
Mr.  Fox  to  the  onice  of  paymaster? 

Lord  Mansfield.  Mr.  Bearcroft,  do  you  put 
them  upon  the  proof  of  that  ? 

Mr.  Searcraft,  Being  of  counsel  for  a  de- 
fendant in  a  criminal  information,  I  desire  thev 
will  put  them  in ;  I  shall  not  trouble  your  lord- 
ship with  reading  them. 

Lord  Muttsjield.  They  are  facts  that  we 
all  know. 

Mr.  SolicUar  General,  The  copies  have  all 
been  examined  at  the  KoUs  in  the  connnoD 
foim. 

Sir  r.  Davenport  Have  you  here  the  seve- 
ral acooimts  ot  lord  Holland  that  were  de- 
livered into  the  office  of  lord  Sondes?— I 
have. 

Sir  r.  Dmenpori,  Produce  them  all.  |They 
were  produced  oy  Mr.  Hughes.] 

Sir  r.  Davenport.    Now  read  Xh%  titles. 

VOL.  XXU. 
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— Unft  isrthe  aeeoimt  of  the  right  hon.  Henry 
lord  Holland,  paymaster  of  his  Majesty's 
guards,  ganisons,  and  land  forces,  £rc. ;  of  all 
monies  received  and  paid  by  him  for  the  use 
of  the  said  forces,  commencing  the  25th  of 
Deoomber,  1758,  to  the  25th  of  December, 
1757. 

Sir  T.  Dof^enpori.  Mr.  Hughes  does  not 
eany  all  these  accounts  in ;  Mn  Harris  and 
Mr.  Hughes  carry  them  in  alternately. 

Mr.  CharUs  Harris^  jun.  sworn.— Examine^ 
by  Sir  T,  Depoenport. 

Have  you  the  accounts  of  lord  Holland[ 
th^t  were  delivered  into  Mr.  — 's  office?. 
—Yes.  JThey  were  produced  by  Mr.  Hanris.J 

Mr.  Harris.  ThiB  is  the  account  of  the 
right  hon.  Henry  lord  Holland,  paymaster- 
general,  &c.  for  one  year  and  a  naif,  com* 
mencing  the  95th  of  June,  1757,  and  ending 
the  25tn  of  December,  1758. 

Here  h  another,  commencing  the  25th  of 
December,  1759,  ending  the  24tb  of  Decent 
her,  1760. 

Here  is  another,  fbr  one  year,  commencing 
the  25th  of  December,  1760,  ending  the  24tS 
of  December,  1761. 

Lord  Mansfield.  I  do  not  see  what  use  you 
make  of  the  titles. 

Mr.  Bearcroft.  It  is  only  showing  the  fid) 
support  of  the  allegation  in  the  information.  , 

Mr.  Solicitor  General.  That  is  all. 

Mr.  Bearcroft.  I  sh^ll  not  put  them  to  rea4 
the  titles  of  every  one  of  these  books ;  I  see 
they  have  here  all  the  books  of  lord  Holland'ii 
accoimts ;  if  they  were  not  here,  I  should 
object ;  I  wish  they  would  turn  to  the  last. 

Mr.  Hughes.  The  account  of  the  right  hon, 
Henry  lord  Holland,  paymaster-general  of  hie 
Majcsty*s  guards,  garrisons,  and  land-forces 
of  Great  Britain,  &c.  for  half  a  year,  com*^ 
mencing  the  25th  of  December,  1764,  an4 
ending  the  24th  of  June,  1765 ;  tliis  is  tiie 
final  account. 

Sir  r.  Davenport.  Did  you  know  Mr.  Bern* 
bridge,  the  defendant?— Very  well. 

Had  you  any  communication  with  him 
about  the  final  accouut  between  the  time  of 
its  being  delivered  into  lord  Sondes's  officei 
and  the  trabsmission  of  that  account  to  the 
treasury  ?— frequently. 

Lord  Mansfield.  What  is  your  office?-— { 
am  now  deputy-auditor  in  lord  Sondes's  office : 
I  was  at  the  timie  this  account  was  deliverea 
in,  second  clerk. 

Sir  r.  Davenport.  Do  you  recollect  in  whaf 
month  tbis  communication  was  had  between 
you?—- The  principal  communication  I  hav9 
bad  has  been  only  since  I  was  appointed  de» 
puty-auditor,  which  was  in  July,  1782. 

Did  you,  at  any  tune,  applv  to  him  to  know 
whether  there  were  itny  other  charges  to  bt 
inserted  in  the  account,  than  those  you  found 
in  the  account  delivered  ?— The  method  with 
our  office  is  to  make  our  observations  as  they 
arise  in  examining  the  account,  and  then  tp 
transmit  them  to  the  accountant  in  the  pay« 
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office,  in  ord«r  for  him  to  eive  answers  ( 

times  they  take  a  pretty  u>ng  time  before  they 
return  answers  to  these  observations,  or  before 
the  observations  that  we  make  to  them  are 
properly  rectified  and  inserted  in  the  books: 
as  to  the  particular  times  I  might  have  called 
upon  Mr.  Bembridge  for  it,  I  cannot  inune* 
diately  tell,  but  I  believe  I  could  tell  by 
referrmg  to  our  observations  in  the  book, 
which  are  dated. 

Lord  MantjUld.  About  what  time  was  it? 
— ^It  was  between  the  months  of  September 
and  November,  in  the  last  year;  I  believe  it 
was  about  the  month  of  October  that  we  called 
vpon  Mr.  Bembridge  veiy  peremptorOy  to 
settle  and  close  the  l^k ;  upon  pressing  Mr. 
Bembridge  very  close  to  have  the  matter 
settled,  he  referred  us  to  Mr.  PowelL 

Sir  r.  Davenport.  You  talk  of  settling  and 
dosing  the  account^  had  there  been  any  ba- 
lance drawn  before  that  time  ?^No ;  he  re- 
ferred me  to  Mr.  Powell,  saying  he  could  do 
BO  more  in  it ;  upon  which  we  applied  to  Mr. 
Powell,  and  had  the  book  of  account  then  sent 
from  lord  Sondes's  office  to  the  pay-office,  in 
order  to  insert  two  items,^  amounting  to  about 
1,300/.,  one  was  900/.  the  other 400/.  odd; 
the  book  of  accounts  was  returned  to  the 
auditor's  office. 

Whether  those  articles  of  1,300/.  were  sur- 
charges ?— They  were  sordiarges  doubtless; 
one  arose  from  miscomputation,and  the  other 
was  from  a  double  credit,  they  had  been  cre« 
dited  m  Mr.  Carteret's  office  and  lord  Hol- 
land's; the  book  was  returned  to  the  auditor 
with  the  stated  balance  in  penciled  figures, 
amounting  to  68,000/.  and  ood. 

Lord  Mansfield.  Do  you  know  whose  hand 
the  penciled  figures  were  in f— No;  the  two 
Items  that  were  to  be  inserted,  were  not 
kt  diat  time  inserted,  though  admitted  in 
that  balance  to  be  inserted.  I  suppose  they 
wanted  to  be  better  satisfied  about  the  com- 
fmtation;  upon  which,  the  auditor  drew  out 
«  state  of  the  account,  andl  delivered  it  to  Mr. 
Rose,  who  was  at  that  tinoe  the  secretary  to 
the  treasury,  in  order  to  be  laid  before  the 
Jords  of  the  treasury. 

Sir  r.  Davenport.  Whether  before  you 
transmitted  it  to  the  treasury/  either  the 
accountant  himself,  hb  deputy,  or  any  of  his 
agents,  had  been  eiamining  this  accomit  at 
fne  auditor's  office?— Mr.  Powell  was  well 
•^(inainted  with  the  state  of  the  account  that 
we  had  then  prepared  to  deliver  to  the  treasury. 

lord.  MansfieltL  That  is  nothing  to  the 
defendant. 

Had  any  agent  of  Mr.  Bembri^  or  any 
deputy  in  the  pay-office  attended  to  compare 
Ibis  balance  and  strike  it  ?— It  was  made  out, 
I  ^pposc  bjr  Mr.  Bembridgc's  order,  by  Mr. 
Uolbome,  the  acting  clerk  in  the  pay-office 
tmder  Mr.  Bembridge ;  he  was  the  person  that 
fecocntlly  made  the  addition  to  the  accounts, 
from  ^tme  to  time,  according  to  the  observa- 
tions that  we  madflk.which  were  to  be  ao- 
•weredL 
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him  do  that? — I  did  not  see  him  do  tiutt,  but 
Mr^  Colbome  bro^dit  the  book;  after  the 
balance  was  struck,  1  askedhimif  heaneed 
with  the  balance  as  we  made  it  in  our  oraoe. 

Lord  Mansfield,  No  matter. 

Sir  r.  Davenport,  Was  Mr.  Colbomcy  or 
any  person  in  tne  pay-office,  apprized  that  you 
were  going  to  transmit  it  to  the  treasury  ? — » 
As  Mr.  Bembridge  referred  us  to  Mr.  Powell, 
saying,  he  could  not  do  any  thing  more  in  it, 
Mr.  Lowell  beine  the  actiiig  executor  of  lord 
Holland,  we  ap|med  to  him,  and  acquainted 
him  that  we  weregoing  to  transmit  theaccouat 
to  the  treasury ;  we  then  pressed  Mr.  PoweU, 
as  we  supposed  the  account  was  finally  closed, 
to  attest  it,  it  is  usual  for  the  accountant  in 
the  office  to  attest  and  swear  to  his  account 
before  one  of  the  barons  of  the  Eichequcr; 
Mr.  Powell  did  not  pay  any  attention  to  it 
immediately,  and,  therefore,  we  wrote  him  a 
letter  by  direction  of  lord  Soruies. 

Before  the  account  was  transmitted  to  the 
treasury,  and  after  you  apprized  Mr.  Powell 
that  it  was  going  to  be  transmitted  to  the 
treasury,  was  there  any  objection  made  to 
transmitting  it  by  any  person?— None  at  all. 

In  the  course  of  the  office,  is  the  account 
ever  transmitted  to  the  treasury  before  it  is 
ck»ed? — ^It  is  not  usual^  but  we  found  it  very 
necessary  to  do  it  in  this  case. 

I  am  ix>t  speakine  now  of  attestation,  but 
of  the  balancing  and  closing  the  account,  a& 
&r  as  figures  go.  Isitinthocourseof  the  of- 
fice ever  transmitted  to  the  treasury  before 
the  account  is  thus  dosed  ?— No. 

Sir  r.  Davenport.  My  lord,  we  will  call 
Mr.  Winter  to  produce  that  account. 

Mr.  MattktSB  WhUer,  being  sworn,  prodocetf 
the  state  of  the  aootunt  as  il  waa  given  in 

penciled  figures. 

Mr.  Bearer^.  That  is  taken,  I  suppose,, 
from  some  odjpnal  account  ?— i^om  tfa*  book 
account. 

Ui.Bearenft.  Is  the  book  hen  ^— It  is. 

Have  you  compared  it  with  the  book  ? — I 
have. 

Lord  Mansfield.  Where  are  the  penciled 
figures?— They  are  all  struck  out;  tbere  aie 
no  traces  of  them  to  be  found  now. 

Sir  T.  Davenport,  The  pencil  was  fa  the 
book,  and  is  nibbed  out.  What  passed  afrc* 
this  account  was  taken  out  of  the  bool»  arnt 
was  transmitted  to  the  treasury  ?^ After  that, 
the  book  of  account  was  returned  from  the 
auditor's-office  fo  the  pay-office.  The  book  4>f 
account  never  was  transmitted  to  the  tre^ 
suiy,  it  was  sent  from  the  auditbr's-office  la 
the  pay-office  to  have  those  two  items  of 
1,300/.  and  odd,  inserted  in  it;  I  thought  it 
remained  fttOier  longer  at  the  pay-office  tluui 
usual,  and  I  desired  my  colleague,  the  deputy^ 
auditor,  to  inquire  where  the  bodt  was^  and 
why  it  was  not  returned. 

Who  is  your  coUeagufe  ?-*Mr.  Wm^orth  s 
I  waai&fon&ed  the  book  had  been  retiimedj 
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«ffAAfiv\MltA  oneof  our  junior  derkB  in 
9be<offiee,lIr.Gfbta. 

Mr.  Scott.  Were  you  presenl  ?— No. 

Ifr.  Smct.  You  must  only  tpeak  of  your 


Lord  Jlofi^ieltf.  It  is  only  to  hilonn  you 
liofr^hebook  come  btck,he  wXL  tell  you  ma 
nomenty  he  found  h  there;  it  is  of  nooonse* 
^uenee  bow  the  book  cune  beck. 

Mr.  ihigkes.  When  I  suw  the  book,  I 
looked  to  see  if  those  two  items  were  insertedy 
^«nd  found  ther  were^  but  between  those  two 
Hems,  and  ttie  last  entered  sum,  in  the 
charged  yurt  of  the  aooount,  I  found  entries 
had  been  itade  of  variousmims  to  the  amount 
of  upwards  of  48,0002^  ^e  disoovery  of  which, 
I  confess^  tery  muda  alarmed  me,  and  my 
brother  deputy  also :  upon  wMch,  we  drew 
out  afresh  stateof  the  aceount,  aoddeliverad 
it  at  the  treasury. 

Sir  T,  Davenport,  I  believe  you  know  in 
whose  hand-wnting  the  additional  articles  so 
inserted  were?— I  cannot  pretend  to  wr  that. 

When  you  observed  those  additional  arti- 
cles insetted,  was  the  pencil  balance  standing 
then?«-No;  it  was  rubbed  out  then,  so  as  to 
leave  no  traces. 

Had  those  additional  articles  the  office 
mark  of  having  been  examined?— No;  that 
was  the  reason  I  discovered  them;  finding 
they  had  not  the  official  mark  of  having  been 
examined,  I  called  the  clerk  and  askra  him 
how  that  was;  he  said  they  were  all  new 
•items  added  since  the  book  had  been  at  the 
^yH>ffioe. 

Did  you  make  out  the  new  articles  to  send 
to  the  treasury,  or  did  vou  acquaint  the  lords 
of  the  treasury  with  tne  transaction  ?— I  will 
not  be  sure  whether  we  gave  them  the  parti- 
cttkr  Hemsyor  only  g^ve  them  the  amount  of 
the  items. 

In  substance,  you  aojuainted  them  with  the 
transaction  ?— Yes. 

Is  there  any  particular  view  of  the  account 
that  will  show  where  the  articles  of  thirteen 
hundred  and  odd  pounds  were  added;  were 
*  they  inserted  amonsst  those  other  articles? — 
Tb^  were  then  the  last  entered  sums.  Upon 
findmg  these  sums  added,  lord  Sondes  bun- 
aelf  wrote  a  letter  to  Mr.  Powell,  to  deore  to 
know  if  he  had  any  farther  stnns  to  add  totiie 
chaige  or  discharge  of  the  account;  Sir. 
Powell  wrete  an  answer  to  lord  Sondes. 

Lord  Man^ld,  You  need  not  give  an  ac- 
count of  what  Mr.  Powell  did. 

Mr.  HajfAet.  This  paper  eontains  the  new 
articles;  this  account  is  dated  Februaiy  the 
13th  1789,— tiie  state  of  the  additions  made  to 
the  chaige  and  discharge  of  the  final  account 
of  Henry  lord  HoUand. 

[Hie  several  items  were  r^ad.] 

.  Mr.  StartTtfi,  I  apprehend  a  ulter  fiom 
Mr.  Powell  cannot  be  evidence. 

Lord  Manifieid.  It  iS  only  proving^  foet, 
that  this  oaper  was,  upon  |he  discovery,  d^- 
veredinbythemtothetreaairy;  it  will  not 
prove  that  such  a  letter  was  written* 


Mr.  Bughes-  ctosfr-ezanuned  by  Mr.  fiiar- 
crofi* 

I  wish  you  would  turn  to  that  book  in 
wludi  the  penciled  balance  was  inserted,  and 
flhowmethe  pUce  where  it  stood?— This  was 
the  place  (pointing  it  out). 

Immediately  alter  the  last  item,  in  ink, 
tiiere  was  a  penciled  balance  struck  ?— Yes. 

How  Ions  have  you  been  in  the  office  of 
the  auditor  r— Thirty-six  years,  pretty  nearly* 

I  presume  that  balance  was  put  in  oenol 
because  it  was  uncertain,  and  liable  to  altera- 
tion, or  else  why  was  it  put  in  pencil  rather 
than  in  ink?  It  is  the  pr^ce  of  the  office,  is 
it,  to  put  it  in  pencil  ?— I  don't  say  so. 

Has  not '  pencil  balance '  been  a  common 
phrase  during  the  time  you  have  been  in  tho 
olBce  ?— No;  but  in  this  case  it  was,  because 
they  were  pressed  close  for  a  balance ;  Mr. 
Powell  decfined  it,  in  expectation  of  having 
some  allowances  from  the  treasury  respecting 
Mr.  Robert  Paris  Taylor,  I  apprehend  that 
was  his  reason. 

Did  you  ever  know  of  a  penciled  balance 
before? — I  cannot  recollect ;  there  never  was 
one  since  I  have  been  deputy-auditor ;  when 
I  wasclerklhad  notthe  care  of  those  accounts. 

Ifitisan  unusual  thing,  and  you  do  not 
recollect  an  instance  of  it,  did  not  you,  upon 
observing  it  being  in  pencil,  conceive  the  ac- 
count was  not  finally  closed  ? — ^I  knew  it  was 
not  finally  closed ;  but  they  agreed  that  the 
penciled  balance  was  the  balance  of  that  ac- 
count. 

You  understood,  according  to  the  course  of 
office,  it  was  not  finally  closed  till  it  was  at- 
tested ?— I  did. 

Which  attestation  is  the  person's  putting 
his  name  to  it,  and  swearing  to  it  ?— It  is. 

If  it  is  not  finally  closed  till  then,  has  it 
not  been  the  practice  in  the  office  for  persons 
to  add  sums  afterwards,  before  the  final  attes- 
tation ?— I  do  not  recollect  any  instance,  af- 
ter the  parties  accounting  had  said  that  was 
the  balance,  of  their  addinff  any  thing :  not 
thai  the  auditor  would  have  Bad  any  objection 
to  ift,  provided  they  had  produced  good  autho- 
rity for  it,  at  any  time  before  the  attestation. 

Have  not  you  known  instances  of  auditors 
and  paymasters  having  added  items  to  the 
account  after  the  balance  was  settied  and  de- 
livered in  ?— I  do  not  recollect  any. 

I  believe  you  cannot  take  upon  you  to  say 
that  there  exist  no  such  instances  ?^I  cannot 
bepositive. 

In  truth,  they  have  said,  they  had  nothing 
more  to  add,  but  the  account  was  not  in  fact 
finally  closed,  and  they  were  at  liberty  to  do 
it?— The  auditor  has  never  any  objection,  bo- 
fore  an  account  is  attested,  to  give  the  ac» 
oountant  liberty  to  add  to  it;  but  after'  they 
had  delivered  that  in,  we  concluded  it  was 
Uie  true  bakmce. 

Who  said  the  account  was  closed,  was  it 
not  Mr.  Fiowell?--No;  Ifr.  Colborne;  I 
asked  him  whether  thej  agreed  with  tho 
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balance  as  we  bad  made  it?  be  said  yes, they 
did ;  then  I  said  we  should  draw  out  a  state 
of  it,  and  deliver  it  to  the  treasury  imme- 
diately, for  t>ur  office  had  beea  rather  cen- 
sureo,  as  if  we  had  delayed  passing  these  ac- 
counts, and  we  were  wiUine  to  show  the 
treasury  it  was  not  the  fault  ofthe  auditors. 

I  think  vou  said,  upon  your  applicalioD  to 
19  r.  Bembridge,  he  referred  you  to  Mr, 
Powell?- Yes: 

And  you  said,  that  in  consequence  of  that, 
you  thought  Mr.  Powell  was  the  maa  you 
should  apply  to? — Yes;  aad  we  only  afiplied 
to  Mr.  Powell  after  Mr.  Bemt)rid8;e  siud  he 
bad  done  all  he  could,  and  had  reiened  us  to 
.Jlr.  Powell. 

When  was  that  reference  to  Mr.  PowellF— 
Ifk  the  month  of  November. 
.  Mr.  Powell  was  cashier  of  the  paj^office^^ 
Tea. 
.'  And  acting  executor  of  lord  Holland?— Yes. 

As  cashier  of  the  pay-office,  he  g»ve  daily 
^tendance  there  ?^I  believe  so. 

As  cashier,  has  he  had  any  thing  to  do 
vith  tbe  accounts  of  the  paymaster? — We 
never  apply  from  the  auditor's-office  to  the 
cashier;  our  directions  generally  eo  to  the 
paymaster-general,  and  then  it  goes  from  that 
/office  to  the  proper  officer,  but  we  direct  our 
observation^  to  the  acicouatantrgeiieral  ofthe 
pay-office. 

You  have  been  thirty-six  years  in  the  au- 
ditor'e^ffice  ?— Within  about  two  months. 
^  Do  you  recollect  any  perspns  making  up 
the  accounts  of  dead  paymasters^  or  pay- 
masters out  of  office,  besides  the  accountants 
of  the  office?— Yes;  I  remember  Mr.  Witt. 
nington's  accounts  being  made  up,  that  was 
^e  first  account  I  was  put  upon  (wnen  I  came 
to  London,  in  the  year  1747 ;  Mr.  Bingham 
was  then  the  deputy-auditor);  Mr.  Ingram 
was  the  executor  of  Mr.  Winnmgton,  and  he 
applied  to  Mr.  Bingham  to  make  up  this  ac- 
count; the  book  and  vouehers  wereddivered 
from  the  pay-office,  at  Mr.  Bingham's  house, 
in  Hatton-gaiden,  and  I  attends,  and  it  was 
made  up  and  passed  in  auditor  Benson's  office, 
or  lord  Sondes's;  I  am  not  sure  whether  it 
was  in  Mr.  Benson's  or  lord  Sondes's  time. 

Then,  in  that  instance,  the  paymaster,  or 
any  of  his  clerks  or  accountants,  bad  nothing 
^o  do  witl)  it ;  the  deputy  auditor,  by  the  di- 
rection ofthe  executor  of  Winnington,  made 
it  up  entirely  ?— Yes ;  the  books  were  all  taken 
from  the  pay-offioe,  and  put  into  the  hands 
of  Mr.  Bingham,  the  deputy-auditor. 

They  were  very  considerable  accounts  ?— 
Very  voluminous. 

Amounting  to  large  sums  ?— Yes. 

Upon  that  occasion,  neither  the  paymaster- 
general,  nor  his  accountant;  nor  any  of  the 
clerks  of  the  office  interfered  at  all?— No 
inore  than  to  answer  the  muster-roll ;  there 
was 'the  officer  of  the  muster  to  have  tbe 
muster-roll  rectified. 

Otherwise  thev^id  not  iatei£Bre  in  pftsstog 
the  accouatsl^-j^ooe  «lae. 


.  Do  you  recollect  aqy  elhor  inslBaDe  of  a 
paymaster,  or  his  representative,  ™«ft^g''*g 
nis  own  aecoants  without  any  interfereaoe  ot 
the  auditor  ? — I  believe  there  have  been  woxs^e, 
before;  to  my  knowledge,  I  do  not  reyraUeci 
any  since.      - 

I  do  not  know  whether  you  are  saffidantly 
a^uaiated  with  the  business  of  the  jpoy* 
office,  to  state  correctly  the  business  of  the 
accoiintaat  in  that  office^ — I  cannat  aay  I 
am. 

Sir  T,  pavenport.  You  9tm  talki^of  aome 
allowance  Mr.  Powell  had  thought  ofclainuoc; 
upon  the  impute  between  himself  tnd  Mr. 
Paris  Taylor;  1^  that  any  thing  to  do  with 
the  charged  part  pf  ^e  account,  as  weU  no 
the  dischane  ?— Yes;  it  went  to  them  both. 

You  said  there  was  ^  application  finom 
Mr.  Ingram  to  the  depujty-auditor  Mr*  Bing- 
ham, to  permit  him  to  make  oiit  that  ocooimt 
f)if  Mr.  winnington*s ? — Yes. 

Suppose  no  such  application  had  beei^ 
made,  from  whence  must  the  account  have 
come — from  the  auditor^s  office? — From  Mr. 
Ingram,  as  acting  executor ;  whether  he  could 
have  taken  the  books  out  of  the  pay-office 
for  that  purpose  or  not,  I  do  not  knew ;  be 
had  a  power  over  them  as  executor. 

Mr.  Bearer^.  Then,  if  I  understand  you, 
the  person  acting  has  a  right  to  employ  ao^f 
person  he  jdeases  to  maoaee  that  account  ftM- 
him  ?— I  apprehend  so^  ana  that  is  a  clear  in* 
stance  of  it. 

For  the  deputy-auditor  has  no  more  to  do 
with  it  than  any  other  man? — I  do  not  bo- 
lieve  tbe  person  himself  could  do  it,  but  the 
executor  ofthe  person  I  think  could. 

The  account  of  lord  Holland  is  not  dosed 
yet  ? — ^No ;  we  have  done  nothing  in  it  since. 

Sir  r.  Dfiverwort.  Do  you  happen  tokaow 
whether  Mr.  Ingram,  in  the  case  you  tnco- 
tion,  was  paid  by  the  public  for  passing  that 
account  ? — I  donH  know. 

Lord  Mansfield,  Ingram  was  the  repreaen- 
tative  of  the  accountant;  he  did  not  act  ibr 
the  public. 

Sur  T,  Dat)enport.  But  there  is,  in  tkb 
case,  an  allowance  ot'BfiM,  as  to  a  yecson  do* 
ine  it  in  his  official  capacity. 

Jjord  Mansfield,  So  I  suppose  there  was 
in  Mr.  Winnington's  case? — Yes;  I  have  a 
warrant  in  my  possession ;  Mr.  Ingram  had 
the  allowance;  he  had  3000/.;  he  Uks  signed 
his  name  here. 

That  was  to  pay  to  otherpeople  ?— To  in- 
cideata  and  fees  or  sundry  omoers  of  the  trea* 
eury  and  exchequer. 

It  is  an  article  alkywed  to  the  accountant 
for  fees,  he  must  be  pakl ;  it  therefore  amounts 
to  this;  Mr.  Ingram,  in  his  case,  did  ail  the 
busines;  they  left  it  to  him^  and  took  their 
fees  for  doing  nothing. 

Mr.  John  Wigglesworth  sworn. — ^Examined  by 
Mr,  Thomas  Cowper, 

You  are  a  depnly'ia  loid  Sondes^  offiee  f<— 
Yes. 
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11 J  Jeir  mUudmeamir, 

Do  you  know  the  defebdaoly  Mr.  Bem- 

brtdge?— Yes. 

Do  you  kaow  Mr.  Colbornef— Yes. 

In  what  situation  is  Mr.  Colbome  ?— X^leclc 
to  th« acoooolaat  in  the  pay-office;  at  least 
we  are  oven  to  understand  so  by  letters  that 
]iassed  between  Mr.  Powell  and  us. 

Do  you  leaember  the  time  when  the  final 
account,  as  we  caU  it,  was  delivered  in  at  the 
auditor's-office? — I  was  not  at  the  andttor's- 
office  at  that  time,  but  we  have  brought  a 
paper  down  with  us  which  will  particularly 
point  out  the  time  of  the  deltvety ;  it  was  \jx 
the  year  1773. 

Do  you  remember  in  tfa»monlh  of  Novenv 
ber  last,  your  having  any  communication  with 
Wr.  Bembridge  or  Mr.  Colbome,  which  led 
you  to  know  whether  that  account  was  com- 
pleted or  notf-^Yes;  with  Mr.  Bembridge 
and  Mr.  Colborne  both :  oii  the  Snh  of  Oc- 
tober, we  transmitted  to  Mr.  Bembridge  our 
observations  on  examining  the  final  account 
of  lord  HoUaod;  those  observations  were  in 
consequence  of  our  having  given  the  account 
a  thorouah  examioatioQ,  aim  we  k)eked  upon 
ii  to  be  the  last  occasion  we  should  have  to 
make  observations  on  it.  In  the  middle  of 
November,  I  called  upon  Mr.  Bembiidge,  and 
requested  that  he  would  answer  those  obser 
▼altonsr,  in  order  that  we  might  be  able  to 
have  the  account  attested,  and  have  a  decla^ 
ration,  at  Christmas,  before  the  chancellor  of 
the  eichequer;  Mr.  Bembridge  then  begged 
Ih^t  we  ^ould,  in  future,  communicate  with 
Mr.  Powell ;  that  he  acted  according  to  the 
directions  of  Mr*.  P(ywell,  afnd  could,  of  htm- 
aelf,  do  nothinrin  it  We  ^i^n  applied  to  Mr 
Powell,  we  iold  him  we^ad  proceeded  on  the 
account  as  far  as  we  possibly  couk),  and  'b^ed 
be  wouM  close  it,  tnat  we  had  lord  8op^s*s 
partkuiar  directk>ns  to  prepare  a  state  or  it, 
and  present  h  to  the  treasury;  Mr.  Powell 
made  no  olHection  to  closing  the  account, 
enJv  saying  there  were  accounts  between  him 
and  Mr.  Paris  Taylor  unsettled ;  these  objec- 
tions we  did  not  deem  sufficient  to  keep  an 
accouotof  s^Kh  eonsequence  open^  and,  of 
course,  we  transmitted  a  state  of  it  to  the 
treasury,  apprizing-  Mr.  Powell  ait  tlie  same 
time,  that  such  a  state  was  going  in.  The 
account  had  gone  throush  such  a  thorough 
examination,  that  we  always  imagined  the 
ray-office  exactly  agreed  with  us  in  the  ba- 
lance, as  they  never  objected  to  it;  the  only 
reason  they  assiened  was,  that  of  Mr.  Paris 
Taylor's  account  being  left  open;  our  inten- 
tions of  finishing  it  were  well  known  to  them : 
it  must  have  been  about  the  end  of  Novem- 
ber that  we  sent  the  stateof  it  tothe  treasury; 
about  three  weeks  after,  Mr.  Powell  wrote  a 
letter  to  the  deputy-auditor,  stating  that  he 
had  made  out  the  account  as  far  as  he  was 
able,  bat  the^  were  some  matters  between 
him  and  Mr.  Paris  Taylor  that  prevented  his 
closing  the  account;  we  were  Isusy  then,  so 
the  matter  ky  ervertiH  tiie  mgiit  of  the  lOtli 
of  Januaj^i  we  then  settled  loro  Holland's  sc* 
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GoiHit;  we  missed  the  book,  and  onth611th 
of  January,  we  sent  to  the  pay*office  for  it ; 
we  then  found  it  had  been  in  our  office  tome 
time,  -butDn  account  of  the  hurry  of  business^ 
we  overlooked  it;  as  we  had  finished  the  busi* 
ness  for  which  we  wanted  it,  it  had  remained 
there  a  very  con«derable  time  before  we  dis- 
covered the  additional  articles;  I  imagine  it 
must  have  been  about  the  Is^  of  January 
when  we  discovered  the  additional  articles; 
for  on  the  5th  of  February,  we  informed  the 
lords  of  the  treasurv,  that  the  balance  was 
increased  upwards  of  48,000/.  by  a  number  of 
additional  articles  being  added  to  the  account; 
this  representation  produced  an  order  firom 
the  lords  of  the  treasury,  for  us  to  transmit 
those  particular  articles;  in  consequence  of 
which,  we  were  examined  before  the  lords  of 
the  treasury,  and  Mr.  Powell  and  Mr.  Bern- 
bridge  were  examined  before  them.  Sinoe 
tliat  time,  Mr.  Powell  has  paid  in  86^000/.  on 
account  of  lord  Holland. 

Before  the  book  went  back,  did  either  Mr. 
Powell,  Mr.  Bembridge,  or  Mr.  Colbome,  say 
anything  of  those  i^ditional  articles  being 
to  be  inserted  agunst  lord  Holland  ?— Not  a 
word ;  they  knew  we  made  every  exertion  we 
could  to  settle  the  account,  and  we  could  not 
suppose  they  would  trifle  with  us,  when  they 
knew  we  made  every  exertion,  and  the  occa- 
sion was  so  very  important. 

Mr.  JqKu  Wigglemorth  cross^xamined  by 
Mr.  ScoU, 

When  you  requested  Mr.  Bembridge  to 
answer  the  observations,  he  told  you,  you  must 
in  future,  communicate  with  Mr.  Powell,  that 
he  had  nothing  to  do  with  it,  but  under  his 
directions  ? — Yes. 

\x^  |x>nsequeoce  of  that  you  afterwards 
went  to  Mr.  Powell?— Yes;  and  in  conse- 
quence, after  that,  transacted  the  business 
with  Mr.  Powell. 

And  went  no  more  to  Mr.  Bembridge  about 
it?— No. 

You  said  you  made  eveiy  exertion  you 
possibly  could? — ^Yes. 

One  of  those  exertions  was  letting  the 
book  lie  at  the  pay-office  from  the  S(Hh  of 
November  till  the  11th  of  January,  then  you 
sent  for  it,  and  found  it  to  have  been  in  your 
office  some  time?— We  had  completed  tiie 
business  in  our  office,  as  far  as  we  could  go, 
and  had  got  the  account  almost  ready  for  the 
declaration ;  the  declaration  was  to  tiJce  place 
after  Christmas,  a  few  hours  would  complete 
the  business.  On  the  10th  of  Januaiy  at 
night,  we  sat  about  the  account  to  complete 
it,  l^en  we  wanted  to  look  into  the  book  to 
see  whether  those  two  articles  were  inserted. 

How  long  had  it  been  in  your  office  before 
it  was  discovered  that  it  was  there  ?— ^  believe, 
ei^t  or  ten  days. 

i>iring  those  eight  or  ten  days  ^ou  did  not 
choose  to  be  alarmed  with  those  items  they 
had  liioudtt  proper  to  put  in  ?--0>uld  we 
suppose  Umt|  after  so  bng  %  ^time,  iiiey 
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should  have  seot  into  the  office  ta  additMoal 
chvge  of  4€^000/.  vithoat  giTing  ua  aoy 
notice  of  it? 

Uow  came  you  to  let  it  lie  so  long?— We 
laai  a  multiplicity  of  business. 

A  multipuciw  of  business  is  an  excuse  in 
the  audiior's-ofioe,  but  not  in  the  pajH»ffice  ? 
— ^We  had  several  accounts  of  the  pay-office 
making  oul  aft  that  time* 

Mr.  Gibbs  sworn.— Examined  by  Mr.  Canptr. 

You  are  a derkin  the  auditor's-office ?— 
Yes. 

Do  you  remember  Mr.  Colbome  at  any 
timet  and  when,  brinnng  back  the  book  to 
the  auditof^s^ffioe  ?— -1  remember  the  fact 
veiy  well,  and  it  is  only  by  a  circumstance 
that  I  recollect  the  day,  as  I  did  not  at  that 
time  make  any  memorandum  of  the  day,  but 
the  circumstances  are  very  strong  that  cause 
me  to  recollect  that  it  was  on  a  Saturday, 
and  must  have  been  the  4th  of  January; 
it  was  at  about  a  quarter  or  half  an  hour 
njfier  8  o'clock  that  Mr.  Colbome  came,  he 
brought  the  book  of  account  that  is  now  the 
aubject  of  contest,  he  brought  it  after  the 
usual  office  hour,  which  is  3  o'clock;  Mr. 
Colbome  desired  particularly— 

Mr.  Bearer^,  What  he  said  surely  cannot 
be  evidence ;  oring  us  the  book. 

Lord  Mantfield.  Certainly  it  cannot.  They 
may  examine  Mr.  Colbome. 

Mr.  Ccwper,  However,  the  fiact  is,  he  left 
the  book  with  you?— He  did,  with  a  parti- 
cular deure  that  the  auditor — 

Mr.  Bconcr^^.  You  must  not  mention  what 
he  said. 

Mr.  WtUiam  Plasted  swom.— Examined  by 
Mr.  WiUon. 

I  believe  you  are  a  clerk  in  the  auditor's 
office? — ^I  am. 

Do  vou  remember  lord  Holland's  account 
being  brought  to  the  auditor's-office,  with  a 
balance  struck  in  pencil? — ^Yes. 

Lord  Man^iddL  Do  you  examine  any  more 
to  that? 

Mr.  WiUon,  This  gentleman  was  emploved 
to  examine  the  account,  were  you  not? — ^xes; 
I  was. 

What  did  you  observe  ?— There  was  a 
pencil  balance  stnick,  it  was  inserted  balance 
65 ;  I  found  a  difference  of  three  farthings  and 
a  halfpenny,  which  the  pay-master  had 
chargea  himself  too  much;  1  applied  to  Mr. 
Colbqpe,  and  told  him,  that  unless  he  altered 
those  sums,  our  balance  could  not  agree ;  he 
aud  it  was  of  no  consequence,  and  stmck  it 
out  In  two  or  three  days  after,  in  farther 
examining  the  sinplus,  I  found  an  error  of 
900/.  and  odd,  owing  to  a  wrong  computation 
of  the  guilders;  I  showed  Mr.  Colbome  how 
that  was. 

Lord  ManMd.  What  does  this  nniify?  I 
do  not  see  what  use  you  can  make  ofUiis. 

Mr.  WUion.  Did  the  book  go  badi  to  the 
pay-office  after  that  time  ?^It  did, 


Did  It  come  bade  to  the  aodslor'aiCffice  ?— 
It  did. 

When  it  came  back  agahi,  was  it  in  the 
same  state  in  which  it  went? 

Lord  Monoid,  Do  not  ask  to  that  agmn ; 
the  thing  is  so  clear,  you  may  as  well  ask  il 
the  sun  shines  at  noon  ? 

Do  you  know  the  hand-wrhing  in  which 
these  additional  entries,  amounting  to  48,000/^ 
are  made?— Yes;  I  believe  it  to  be  the  hand^ 
writing  of  Mr.  Colbome,  clerk  to  the  ac^ 
countant 

Who  was  the  accountant  at  that  time? 

Lord  MantfUld.  It  has  beoi  proved  that 
the  defendant  y 


Mr.  WUUam  Platted  cross-examined  by  Mr, 
Scott. 

You  spoke  of  the  penciled  balance ;  whc 
strack  that  ?— It  was  in  the  book  when  it 
came  to  me,  but  I  do  not  know  who  wrote  itj 

Mr.  SoL  Ges..  The  pay-office  books  ar^ 
necessaiv  to  be  produced,  to  show  that  all 
the  articles,  which  make  this  mat  supchargd 
are  entered  in  the  books  of  the  <^ce,  u 
which,  of  course,  Mr.  Bembridge  must  hav4 
hadaccess. 

Lord  Mantfield.  That  is  material,  call  i 
witness  that  has  made  the  examination. 

Mr.  Sal.  Gen.  I  will  ask  Mr.Chamberlayn^ 
that  general  question,  for  he  has  examines 
every  article. 

William  Chamherlayney  esq.  swom.  —  F.t^ 
mined  by  Mr.  SolkUor  General, 

You  have  examined  the  books  of  the  pay 
office  with  the  account  that  you  have  in  ypu 
hand  ? — Excepting  the  four  sums,  which  con 
stitute  the  80,036/.  19t.  m  I  have  »«^>mlnpi 
all  the  sums  in  the  books  of  the  pay-office 
and  find  it  correspond  in  the  account ;  as  ^ 
the  four  sums  which  compose  Uie  articles  < 
30,085/.  19s.  5ld.  they  consist  of  a  vaj 
variety  of  small  sums,  which  constitute  tfa 
whole,  which  are  contained  in  the  ledger, 
suppose ;  I  confess,  that  aiier  having  dip|^ 
into  the  ledger,  from  time  to  time,  as  to  tboa 
small  sums,  that  I  did  not  look  into  eve« 
one  of  tbem. 

Mr.  Bearcrqft.  When  did  you  examis 
this?— About  seven  or  eight  days  ago. 

Mr.  Sal.  Gen.  Mr.  Bearcroft,!  suppose  yc 
will  allow  that|  without  our  going  tbrou^ 
the  books  ?  ^^ 

Mr.  Bearcrqft^  No ;  use  your  own  pleasui 

Mr.  Sal.  Gen.  Then  we  must  produce  t] 
books. 

Lord  Mantfield.  Why,  have  you  not  g 
enough  alreaiiv,  when  you  have  proved  t 
many  thousand  pounds  ?  You  show  it  clear 
with  respect  to  80,000/.,  the  rest  are  amc 
items  that  are  not  worth  while. — Don't  ke^ 
us  here  for  hours  longer  than  it  fe  necc 
saiy. 

Mr.  Ckamberlafne.  The  first  article  is,  ; 
to  the  account  of  Mr.  ^.-^who  is  the  dcput 
paymaster  at  New-York. 
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Mr.  Bfioftr^.  I  shall  not  make  it  an  ob- 
jection, because  I  know  it  is  not  a  legal  one, 
if  they  do  not  prove  eveiy  sum,  for  it  is  all 
under  a  videlicet 

Mr.  Sol.  Gen.  My  lord,  I  will  now 
prove  the  warrant  to  pay  Mr.  Bembridge 
S,660/.,  for  do'mg  this  very  buuness. 

[A  warrant  under  the  king^s  sign-mannal, 
dated  St.  James's,  May  Ist  1781,  addressed 
to  lord  Mountstuart  and  lord  Sondes,  was 
read,  which  directed,  among  other  thinss,  that 
there  ^ould  be  allowed  for  fees,  &c.  in 
makins  up  their  accounts— To  the  accountant- 
general,  Charles  Bembridge,  esq.  UMOL 

To  the  accountant>genml's  clerk.  Mi:. 
John  Colbome  500/. 

Mr.  Charles  Bembridge^s  receipt  for  the 
S,650/.,  which  was  at  the  end  of  the  warrant, 
was  likewise  read.] 

Mr.  SoL  Gen.  I  will  now  call  Mr.  Molleson 
to  prove  the  examination,  upon  oath,  of  Mr. 
Bembridge,  before  the  commissioners  of  ac- 
count, on  the  99d  of  March,  1781;  the  mate- 
Hal  article  for  which  I  produce  it,  is,  that  Mr. 
Bembridge  there  says,  that  he  carries  on,  and 
makes  up  the  account  of  the  paymasters 
after  the^  are  out  of  o£Bce,  as  well  as  the  pay- 
master's in  office. 

Mr.  MoiUton  sworn.  —  Exammed  by    Mr. 
BaUboin. 

Tou  are,  I  believe,  secretary  to  the  com* 
missioners  of  account?— -I  am. 

Do  you  remember  Mr.  Bembridge  being 
examined  upon  oath,  before  the  commis- 
sioners of  account  ?— Yes,  very  well. 

Mr.  Baldwin.  Please  to  produce  a  copy  of 
the  examination. 

Mr.  MolUaon  produced  the  examination  of 
Charles  Bembridze,  esq.  taken  on  the  80th 
and  22nd  of  March,  1781. 

*  This  examinant  saith,  that  he  carries  on 

<  and  makes  up  the  accounts  of  the  pay- 

<  masters  afWr  they  are  out  of  office,  as  well 

*  as  those  of  the  paymasters  in  office.'— Then 
he  gONss  on  to  say,—'  The  only  obstacle  to 

*  the  adjustment  of  the  late  lord  Holland's 
'  accounts,  b  a  dispute  relative  to  the  balance 
'  in  the  hands  of  Mr.  f  Robert]  Paris  Taylor, 
'  who  waa  one  of  hb  oeputies.' 

'  An  examination  of  Mr.  Bembridge,  taken 
'  from  the  16th  of  May,  to  the  ISth  of  July, 

*  1781^— This  examinant  smth,  that  he  has 
'  been  accountant  for  the  paymaster-general, 
'  from  March,  1776,   and  has  been  in  the 

*  pay-office  above  twenty  years.* 

Lord  Mansfield.    That  is  proved  already. 

Mr.  Sol.  Gen.  to  Mr.  Hugket.  You  know 
whatis  the  practice  and  usage  at  the  pay-office, 
with  respect  to  making  out  the  accounts  of  a 
baynustet  who  goes  out  of  his  office  either  be- 
lore  or  after  Midsummer-day ;  in  what  manner 
Stfe  the  accounts  settled  witn  respect  to  him  ? 

Lord  Man^id.    How  does  that  bear  f 

Mr.  Soi.  Gen.  Itis  anallegation  in  the  in- 
formation. 

Mi.  Bearer^.   I  admit  it. 


George  Itovr,  escj.  sworn.— Examined  by  Mr. 
Solicitor  General. 

I  believe  you  weresecretaiy  to  the  Treasury 
in  the  months  of  December  and  January  laslf 
—I  was. 

About  what  time  was  it  that- the  defendant^ 
Mr.  Bembridge,  was  befoie  the  board  of  tiea- 
smy  upon  the  subject  of  any  omission  in  his 
account  ?-^Ibelieve,  a  clerk  fkmn  the  treasunf 
attends  with  the  minutes  in  mv  own  hand^ 
writing;  I  would  rather  speak  from  those 
minutes. 

Mr.  Bearerqft.  You  must  use  them  as 
memorandums. 

Lord  Manifield.    For  dates  especially; 

[Mr.  Rose  refers  to  his  minutes.! 

When  was  Mr.  Bembridge  asked  about  the 
omission  which  constitutes  this  cbam  ?-«-0b 
the  15th  of  February,  178^. 

Please  to  inform  my  lord  and  the  junr, 
whether  those  articles,  which  constitute  this 
balance  of  48^000/.  being  stated  to  him; 
whether  he  said  any  thing  about  his  having 
known  or  having  been  ienoiant  of  tiiem  an^ 
tecedent  to  the  time  of  tlieir  being  entered  ia 
the  account?— Mr.  Bembridge  admitted  at 
the  board  of  treasury  at  which  I  was  present, 
that  he  was  perfectly  apprized  of  those  arti- 
cles in  the  voluntaiy  charge,  making  forty* 
eight  thousand  odd  pounds,  long  previous  to 
the  penciled  bahmce,  as  they  all  it  at  the 
auditors-office,  being  drawn  out;  I  then  asked 
him  how  he  came  not  to  see  that  they  were 
inserted  in  that  account:  he  said,  that  he  left 
it  to  Mr.  Powell,  who  had  been  accountant  • 
before  him,  to  xnake  up  the  account.  I  then 
asked  him  if  he  was  not  aware  that  it  was  his- 
dut/,  as  accountant,  to  see  that  all  the  articles, 
which  ought  to  be  brousht  in  charge  against 
the  pay-master,  were  included  in  the  account ; 
he  admitted  that  he  knew  it  was  his  du^ ;  I 
then  asked  him,  if  it  did  not  occur  to  bun  to 
be  peculiarly  improper  to  devolve  linon  tha 
person  accountingthat  check,  which  tne  con^ 
stitution  of  the  office  had  vested  in  him ;  he 
answered^  it  did  not  In  the  course  of  tha 
examination,  Mr.  Bembridge  had  mentioned, 
as  the  gentleman  had  done  oefore  him,  in  the 
same  examination,  that  he  did  not  consider 
the  account  as  final.  Upon  being  asked, 
why  ? — he  mentioned  a  dispute  still  subsisting 
between  Paris  Taylor,  and  the  executor  of  my 
brd  Holland;  but  it  was  admitted  that  that 
account  had  nothing  to  do  with  any  one  of 
those  articles  in  tl^  voluntary  charge;  I 
asked,  repeatedly,  whether  that  dispute  be« 
tween  Paris  Taylor  and  my  lord  Holland's 
executor,  had  any  thin^  to  do  with  those  arti- 
cles, and  could  jusli^  keeping  back  thos^ 
articles ;  it  was  admitted,  it  had  nothing  to 
do  with  them  at  all. 

Did  any  thing  pass  between  Mr.  Bembridge 
and  you  upon  Uus  occasion,  with  respect  to 
those  articles,  or  any  of  them,  being  of  that 
nature,  that  it  was  at  all  doubtful  in  his  mind, 
whether  they  ought  or  not  to  have  been  iii*^ 
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sorted  ?— I  asked  Mr.  Bembridge^  whether  he 
had  a  doubt  aboiit  the  Droprietv  of  iocluding 
any  one  of  those  articles  in  tne  account  ? — 
He  said— no. 

Did  he  say,  he  had  for  wedcs,  months,  or 
years,  or  any  time,  known  of  those  articles 
that  oueht  to  be  included  In  this  account? — I 
asked  him,  if  he  did  not  know  long  before, 
that^they  ou^ht  to  be  inserted  in  this  account; 
be  said,  ne  did ;  I  did  not  think  to  ask  him  to 
a  month  or  day. 

George  BMCf  esq.  cross-eiamined   by  Mr. 
Erikine, 

I  observe,  in  looking  over  a  minute  I  have 
of  the  proceedings  of  the  treasuiy-chamber. 
at  the  time  you  are  speakine  of,  that  there 
is  no  mention  made,  directly  or  indirectly, 
of  some  of  those  circumstances  ^ich  you 
have  spoken  to  f-^Probabljr  not ;  I  incluaed, 
in  these  minutes,  every  thing  I  thought  ma- 
terial or  important  I  read  over  the  minutes 
after  I  had  taken  them  to  Mr.  Bembridge, 
Mr.  Powellf  and  the  two  deputy  auditors ;  I 
mentbned  every  thing  in  the  minutes,  that 
appeared  to  me  important  at  the  time. 

Because,  as  Mr.  Powell  was  examined  at 
the  same  time  as  Mr.  Bembridge,  and  touch- 
ing the  same  matters,  perhaps  you  may  have 
coitfounded  the  answers  of  one  with  the 
answers  of  the  other ;  for  I  have  no  trace  of 
what  you  have  mentioned ;  for  instance,  id>out 
Paris  Taylor's  account? — It  was  certainly 
examinee! ;  Mr.  Powell,  was  the  principal 
person  at  Uiat  time,  considered  to  be  a  culprit. 

I  observe,  in  looking  at  the  examination  of 
Mr.  PowelL  several  of  those  circumstances, 
that  you  refer  to  Mr.  Bembridge?— As  well  as 
ny  memonr  can  go,  I  asked,  I  beheve  uni- 
formly, of  Mr.  Bembridge,  the  same  questions 
that  I  asked  of  Mr.  Powell. 

Did  you  take  a  minute?— A  very  rough 
one ;  the  minute  that  Mr.  Winter  has  in  his 
hahd,  I  took  in  the  evening ;  and  as  I  did 
itot  take  it  at  the  time,  I  thouefat  it  im« 
portant  to  the  parties  to  read  the  minute 
carefidly  and  deliberately  over,  to  each  of 
them.  The  minute  was  taken  on  the  Satur- 
day ;  and  on  the  Monday  or  Tuesday  fol- 
lowing, I  read  it  to  the  parties,  and  the 
•nlv  ttung  Mr.  Powell  or  Mr.  Bembridge  at 
all  hesitated  to  admit,  according  to  the  mi- 
nutes I  had  taken  of  what  thejr  had  said,  was 
as  to  the  account  being  final ;  tliey  harped 
upon  that ;  they  both  ofthem  then  said  that,  i 
relative  to  the  account  not  being  final. 

Did  Mr.  Bembridge  say,  that  what  he  had 
done  was  under  the  direction  of  Mr.  Powell? 
He  sdd,  that  Mr.  PoweU  had  been  the  ac- 
countant before  him,  and  he  referred  it  to 
Mn  Powell  to  make  it  up. 

Do  you  remember,  uponihe  94di  of  Ja* 
nuary,  receiving  any  letter  from  Mr.  Powell  ? 
—I  cannot  exactly  ascertain  any  date;  what 
letter  do  you  allude  to? 

In  the  end  of  Jaxmaiy  f^I  canaflit  upon  mr 
memory  say. 


But  inanswerto  a  letter  you  had  wntt< 
to  him,  subsequent  to  the  period  we  luii 
been  speaking  of  ?— Very  Ukely. 

Saying,  that  68,000/.  was  not  the  balance 
—I  cannot  posithrely  say  that;  rf  so,  it  is  i 
the  treasury ;  every  letter  I  receded  will,  i 
course,  be  found  there. 

This  was  before  the  examination  ? — ^I  cai 
not  say. 

Before  those  voluntary  articles  of  charj 
were  introduced,  do  you  remember  writing"^ 
letter  to  Bfr.  Powell  to  pay  in  the  balance  r -< 
Certamly. 

And  do  you  not  remember  receiving 
letter  from  Mr.  Powell  saying,  tiiat  68,OO0 
was  not  the  balance,  but  tttat  there  was  itioi 
to  pay  in  ?— Very  hkely  I  might;   but  I  d 
not  recollect  there  was  any  such  letter. 

Do  you  not  recollect,  he  sak)  in  that  lette 
that  if  you  would  turn  to  the  book  in  Xh 
auditor's  office,  you  would  find  that  ? — I  hai 
no  recollection  of  such  a  thing. 

But  he  told  you  it  was  not  the  finj 
baknce?—Ile  repeatedly  told  me  so;  hut 
never  understood  the  final  balance  to  b 
otherwise  than  regarding  the  dispute  betwe« 
Paris  Taylor  and  my  k>rd  Holland. 

Mr.  Sol.  Gen.  There  a  one  questioii 
fo»ot  to  ask  you.  Be  so  good  as  to  mform  in 
lord  and  the  jury,  about  what  time  it  was  tha 
there  was  any  known  intention,  in  the  boar 
of  treasury,  to  institute  an  inquiry  into  th 
state  of  the  sub-accountants  ?— Towards  th 
latter  end  of  the  last  year ;  it  was  very  earl 
after  my  coming  into  my  office  that  I  mee 
tioned  It  as  a  most  desirable  thing  to  b 
Moked  into,  a  point  I  thought  the  pubti 
would  derive  very  consklerable  advaxtta*^ 
fix>m  looking  into.  ° 

Was  that  pretty  well  known,  and  the  sul 
ject  of  much  conversation  ?— A  great  deal. 

Had  you  proceeded  to  take  any  account  c 
the  state  of  the  sob-accountant  ?— I  cannc 
exactly  say  when  there  was  any  proceedin 
upon  It. 

Was  there  any  proceeding  about  Ae  mont 
of  December  ?— Yes;  prior  to  that,  there  wa 
an  inauiiy  of  the  money  in  the  hands  t 
several  persons  unaccounted  for. 

Were  there  any  drawn  out?— There  wa 
none  drawn  out,  I  believe,  so  as  to  procee 
officially  upon  till  afler  Christmas. 

Mr.  J»/.  Gen.  There  is  a  circumstance  I  aa 
desired  to  mention  to  the  Court,  that  at  thl 
vcnrtime,  Mr.  Bembridge  admitted,  that  h 
had  himself,  a  very  large  balance  in  hj 
hands  to  the  amount  of  fourteen  or  fiftee 
thousand  nounds. 

Lord  Mansfield,  You  will  show  that. 

[A  letter  was  pnt  into  Court,  by  IVTJ 
Chambcrlayne,  dated  Pay-office,  19th  of  Feb 
1773,  from  Mr.  Bembridge  to  Geoi^e  fio^i 
csq.^It  was  read).-^*  I  shall  take    it  a^T 

*  particular  favour,  if  you  would  be  pleased  t 

*  mfbrm  the  lords  of'^  the  trcasuiy,  that   i 
« three  weeks  at  farthest,  J  certainly  will  pa 

*  the  balance  doe  from  me,  as  one  of  tii 

s 

uigiDzea  oy  "^^j  v^v^^pt  l\^ 
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*  deputies  of  Henry  lord  Holland,  deceased, 

*  as  paymaster  of  his  majesty's  forces.' 

Another  letter,  dated  Sd  of  March,  1783, 
from  Mr.  Bembridge  to  George  Rose,  esq.— 

*  I  request  it,  as  a  particular  ravour,  that  you 
'  will  he  pleased  to  inform  the  lords  of  the 

*  treasury,  that  I  have  paid  to  Mr.   Powell, 
'  the  balance  due  from  me,  as  one  of  the 

*  deputies  of  Henry  lord  Holland,  deceased, 

*  kte  paymaster  of  his  majesty's  forces.'] 

Lord  Mansfield,  How  does  it  appear  what 
the  bakmcewas? 

Mr.  Baldwin, '  In  the  second  letter,  ;four 
lordship  sees,  he  states  that  he  had  paid  it  to 
Mr.  Powell.  Now  we  will  show  that  three 
days  after,  Mr.  Powell  paid  in  20,000/. 

Lord  Mansfield,  That  does  not  show  the 
mun  paid  by  the  defendant,  he  might  have 
many  other  sums. 

■Tie  end  of  the  evidence  far  the  Crown, 

For  tue  Defendant. 

Mr.  Bearerqft,  May  it  please  your  lordship, 
aqd  gentlemen  of  the  jury ;  I  am  counsel  for 
the  (fefendant,  Mr.  Bembridge,  who  labours 
under  the  weighty  misfortune  of  being  the 
object  of  a  prosecution,  by  the  attorney- 
general,  for  a  supposed  omission  of  duty  m 
the  pay-office,  at  a  time  when  great  pains 
have  been  taken  to  alarm  the  public,  and  tu 
turn  the  eyes  of  every  man  upon  that  office. 

I  am  as  willins  as  Mr.  Solicitor-General  to 
contribute  my  share  of  praise  to  the  zeal  of 
the  lords  commissioners  of  the  treasury,  to 
inquire  into  the  state  of  the  public  accoimts ; 
he  pnuses  them  much  for  it ;  it  was  an  obvious 
-du^,  it  is  a  pity  that  it  had  not  occurred  a 
little  earlier;  if  all  public  accountants  were  to 
be  proceeded  against,  it  is  somewhat  extraor- 
diiury  that  they  pounced  at  once  upon  my 
lord  Holland's  accounts,  rather  than  any 
other  man's  ;  but  so  it  was.*  At  that  end,  I 
cannot  call  it,  bu\  in  that  middle,  they  chose 
tob^n. 

Gentlemen,  you  will  strip  yourselves  of  all 
prmudices,  and  of  all  clamour,  and  you  will, 
before  you  pronounce  a  verdict  agamst  this 

^  See  in  Woodfall's  edition  of  Junius,  vol. 
1,  p.  *  174  and  p.  *  J75  note  A,  some  interesting 
particulars  respecting  the  accounts  of  Henry 
lord  Holland,  as  paymaster-general  of  the 
ibrceSy  published  in  consequence  of  the  Ad- 
dress of  the  city  of  London  presented  to  his 
nuyesty,  July  5,  1769,  in  the  following  pas- 
sage of  which  address  lord  Holland  conceived 
lumself  to  be  alluded  to. 

**  AH  this  they  [his  majesty's  ministers] 
have  been  able  to  effect  by  corruption ;  by 
a  scandalous  misapplication  and  embezzle- 
sneDt  of  the  public  treasure,  and  a  shameful 
inostitution  of  public  honours  and  employ- 
ments ;  proairing  deficiencies  of  the  civil  hst 
to  be  made  good  without  examination;  and, 
instead  of  punishing,  conferring  honours  on  a 
psymaater^  the  public  defaulter  of  unac- 
counted millions." 
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eehtleman,  see  whether  he  is  goUty  of  the 
tacts  charged  by  this  information,  or  of  any 

'thing  that  is  the  fair  object  of  an  information, 
or  in  other  words,  whether  he  is  guilty  of  an 
indictable  offence.  1  take  the  liberty  to  lay 
it  down, — and,  I  presume,  I  shall  meet  with 
the  assent  of  Mr.  Solicitor  General  to  that 
proposition  of  law ; — that  nothing  can  be  the 
object  of  a  criminal  prosecution,  by  way  of 
information,  unless,  at  the  same  time,  it  can 
be  the  object  of  an  indictment ;  the  only 
difference  is,  that  it  is  the  privile^  of 
the  attorney-general  to  proceed  by  infor- 
mation, without  the  intervention  of  a  grand 
jury;  in  the  case  of  indictment,  a  grand 
juiy  must  first  find  the  charge  against  the 
defendant;  but  you  will  be  pleased  to 
take  as  a  main  ground,  upon  which  I  build 
much,  that  I  shall  offer  both  to  my  lord  and 
you  upon  this  occasion,  that  this  is  not  an 
offence  that  can  be  prosecuted  and  punished 
by  information,  unless,  by  law,  it  is  liable  to 
be  prosecuted  and  punished  by  indictment. 

uentlemen,  it  behoves  roe,  in  endeavour- 
ing to  do  my  duty  to  ray  client,  to  endeavour 
that  you  should  be  somewhat  more  particu- 
larly and  minutely  acquainted  with  the  charge 
contained  upon  the  face  of  this  informatioq^ 
and  the  effect  of  it,  than,  I  am  sure,  at  pre- 
sent, you  are.  The  charge  in  words  and  in 
substance  that  must  be  made  out,  is  this,  that 
the  place  of  accountant  in  the  office  of  the 
paymaster-general,  is  a  place  of  public  trust 
and  confidence,  touching  the  making  up  the 
accounts  of  the  receiver  and  paymaster-ge- 
neral, and  the  adjusting  and  settling  the  same 
with  the  auditor  of  the  imprest;  these  words 
are  very  important;  and  it  will  be  for  my 
lord*s  direction  to  you,  whether  the  evidence 
that  has  been  given  of  this  place  of  accoun- 
tant in  the  pay-office,  shows  it  to  be  a  place 
within  the  le^  import  and  description,  upon 
the  face  of  this  information. 

Gentlemen,  they  are  general  words,— «. 
place  of  great  public  trust  and  confidence: 
the  law  is  more  correct,  and  unless  my  lord 
shall  tell  you,  that  this  place  of  accountant 
in  the  office  of  the  paymaster-general  is  of 
such  a  nature,  that  the  breach  of  the  duty  of 
it,  amounts  to  an  indictable  ofience,~I  beg 

I  leave  to  say^  that  it  is  not  a  place  within  the 

I  meaning  of  this  information,  of  great  public 
trust  and  confidence.  To  explain  myself 
and  for  his  lordship's  direction,  what  I  aim 

I  at,  is  this ;  I  do  not  believe  it  to  be  law,  that 
every  man,  in  every  public  office,  that  has 
relation  even  to  the  publio  money,  in  every 
breach  of  his  duty  commits  an  ofience  in- 
dictable ;  there  are  other  ways  of  punishing; 
that  man. 

Gentlemen,  I  ask  of  my  learned  friend,  to 
tell  me  in  what  book  of  criminal  law,  in  what 
adjudged  case,  he  finds  that  general  propo- 
sition? For  if  it  be  genersaly  true,  that 
every  man,  that  every  clerk,  that  every 
clerk^s  cletk  in  office,  whenever  he  wilfully 
neglects  to  do  his  duty,  is  liable  to  an  iiw 
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dictment,  it  b  astoiushtne  what  an  infinite 
number  of  the  subjects  of  tnl:i  kmedom  must 
be  comprehended  within  such  a  law,  and  it 
affects  them  and  no  other  subjects  of  the 
kingdom,  in  the  manner  that  aoldierB  are 
affected  by  the  mutiny-act;  there  is  a  severe 
law  that  hangs  over  the  heads  of  men  of  this 
description,  to  infinite  numbers,  if  it  be  law ; 
I  desire  not  to  be  misunderstood ;  I  do  not 
mean  to  contend,  that  the  law  of  England 
does  not  consider  the  situation  of  men  in 
offices,  and  does  not  punish  them  for  a  breach 
of  their  duty  in  their  office;  but  read  our 
books,  and  look  at  bur  precedents,  and  tell 
me  upon  what  principles,  and  how  that  law 
is  confined.    Persons  of  high  trust  in  judicial 
offices,  if  they  purposely  offend,  they  are 
liable  to  indictments;  they  are  liable  toim- 
|>eachments;  and  to  be  prosecuted  as  crimi* 
nals.    Conmion  law  officers,  of  various  kinds, 
who  are  necessary   for  the   public  admi- 
nistration of  justice,  are  undoubtedly  liable; 
justices  of  the  peace,  who  pervert  the  dutv  of 
their  offices,  they  shall  be  punished  when 
they  thus  offend;  even  a  constable,  if  he 
does  not  obey  the  warrant  of  a  justice,  shall 
be  punished,  because  the  oommoa  and  ori- 
ginal law  of  this   land,  has  known  these 
offices  from  ancient  time;  they  are  created 
fcr  the  purpcaes  of  assisting  publie  govern- 
ment, and  it  is  upon  that  prmdple  tl^t  they 
may  be  prosecuted  for  a  crimmal  offence, 
when  thev  wilfully  do  not  fulfil  thdr  duty. 
Neither  the  paymaster  nor  his  clerk,  the  ac- 
countant, nor  any  of  his  clerks,  come  within 
tiiis  description.    The  paymaster  himself,  is 
a  modem  officer,  with  respect  to  the  points 
upon  which  1  now  speak,  created  within  about 
these  hundred  years; — where  do  we  read 
«f  him  in  our  books  ^    Where  do  we  read  of 
any  such  description  of  men,  that  W  tte 
common-law  is   indictable  for  any  offence 
that  he  commits  ?    I  have  tasked  my  me- 
mory and  recollection,  to  go  back  to  what 
precedents  can  be  found  upon  this  occasion; 
the  first  that  occurred  to  my  mind,  was  a  Mr. 
Leheupf  who  certainly  was  prosecuted  for  a 
public  offisnce,  with  regard  to  public  money : 
ft  struck  me  the  moment  I  recollected  it, 
that  that  prosecntkin  was  right,  and  dearly 
founded  in  law;  for  the  history  of  Mr.  Leheup 
was  this;  he  was  appointed  and  named,  by 
special  act  of  parliament,  for  the  purpose  of 
receiving  subscriptions  for  the  lottery  for  the 
purpose   of   purchasing   the    museum;    he 
abused  that  trust,  for  fmding  the  tidcets  bear 
a  premium,  he  got  a  parcel  of  sham  names, 
and  represented  them  as  the  names  of  real 
-subscnbers  and  contributors  given  in  to  him, 
by  which  means,  he  got  possession  of  the 
tickets,  and  sold  them  to  an  advantage;  I 
have  seen  the   information  that  was  filed 
against   him  (and  though  it  conusts  of  a 
great  number  of  different  charges,  I  think 
nine,  at  least,  it  will  be  in  the  memory  of  his 
lordship,  I  am  sure) ;  it  turned  out  to  be  ex- 
actly as  I  suspected^  and  the  point  in  the 


diarge,  in  everv  one  of  the  counts  in  that 
information  is,  tliat  n^iat  he  did  was  oontiaiy 
to  the  intent  and  roeaaiag  of  the  act  of  par- 
liament that  created  the  ofience,  and  which 
is  recited  in  the  information ;  and,  not  con- 
tent with  that,  in  each  count  it  is  induded 
over  aaiJn,  in  manifest  violation  of  that  act 
of  parliament.  It  was  not  clear,  that  even 
in  tliat^oss  offence,  Mr.  Leheup  was  guilty 
of  an  offence  known  io  the  common  laws  of 
this  country,  but  that  he  was  upon  the  sta- 
tute, no  roan  could  doubt.  It  is  a  dear  prii^ 
eiple  of  criminal  law,  that  if  an  act  of  parlia^ 
ment  eonimands  a  tiling  to  be  done,  or  pra« 
hibits  it  to  be'  done,  afra  does  not  direct  a 
pecuniai7  penalty,  or  a  particular  mode  of 
prosecution,  whoever  acts  contrary  to  that 
act  is  indictable ;  Mr.  L^eup,  upon  that  «•« 
casion,  clearly  acted  contraty  to  the  spirit  t£ 
the  act,  for  beisj^  named  as  a  trustee  for  the 
public,  he  acted  for  his  own  benefit,  in  subver- 
sion of  the  act  of  parliament.  Upon  the  ground, 
therefore,  of  being  appointed  by  the  act  of  fCLr- 
Ilament,  and  acUng  directly  in  open  violation 
of  it  ^wfaioh  is  perpetually  repealed  in  the 
indictment)^  it  waa,  that  he  was  fotmd  gisilty* 
I  call  upon  the  knowledge  and  esperienoe  taf 
my  learned  friend,  the  solicitor-general,  to 
sliow  me  a  single  instance  of  a  prosecution  of 
a  clerk  in  office,  by  way  of  information  or  ii^ 
dictment,  for  vrilfiilly  omitting  to  do  lua  dot?;. 
GenUemany  this  is  not,  aad  it  is  fit  you  should 
attend  to  that  (and  with  great  submissisoy  I 
fa(^  my  lord  «dll  de  it  too),  that  this  is  «et 


a  crime  of  commission ;  here  is  nothing  \ 
nothing  exeoated,  nothing  perfected,  no  i 
chief  done  to  te  public,  mo  loss  whatever 
follows  irora  it.  I  ask  of  my  learned  frienl^ 
then,  if  he  cannot  produce  a  precedent  to 
toll  me  upon  what  principle  does  it  staiid  ? 
Says  my  learned  friend,  no  man  can  doobt 
about  it ;  every  man's  understaadinjg  ODust 
teach  him,  that  an  officer  in  the  public  office 
of  the  paymaster,  who  has  to  do  with  poblia 
accounts,  must  be  a  criming  if  he  wtlfkUy 
omits  to  do  his  du^.  Why  must  he  ?  bccauie 
it  strikes  you  to  be  a  wrong  thing. — Numo 
rous  are  the  cases  I  could  state  to  you,  that 
would  strike  a  man  infinitdy  more^  concern* 
ing  which,  there  is  not  a  colour  to  say,  thtft 
they  are  indictable  ofienAs.  It  is  net  then 
the  disapprobation  of  mankind ;  it  is  not  your 
sayine  tins  thing  is  not  decent  or  proper,  yon 
should  not  have  done  so,  that  makes  an  i»^ 
dictable  ofence.  It  is  of  the  utmost  impor- 
tance to  every  subject  of  this  country,  that 
somewhere  or  other,  he  should  be  abletn 
learn  what  the  law  is  upon  all  subjects,  but 
above  all  others*  upan  crimnal  sobjacfta. 
Again,  I  caH  upon  my  learned  firiend,mast.ss* 
riously,to  state  to  me,  if  hecan^  a  precadant^ 
a  prindple,  a  line,  or  wovd.  that  19  to  be  UmaA 
in  any  law-book,  upon  which  he  can  feand 
the  legality  of  the  present  charge.— I  ao^thl^ 
for  my  lord's  dirwMn,  sot  tint  I  fliMihse 
thi^  even  this  evidence  proves  the  4hi%4n^^ 
manner  in  which  it  is  charged  a^MatMr. 
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BusbcU^B,  in  the  pteaeiilaceuBatian.  The 
chaige  is  thn;  tlmt  it  beinff  his  duty  to  die* 
cfton  these  iteiiis»  he  wilfiiuy  fwbich  is  the 
cneoBe  of  this  and  of  every  otner  crime,  for 
no  men  cen  commit  a  crime,  unless  his  will 
^oes  with  it,  and  be  knows  what  he  is  about ; 
perhaps,  it  is  not  necessaiy  that  he  should 
Jcnowy  that  in  point  of  law,  it  is  a  crime,  but 
bis  will  must  go  along  with  it,  and  he  nuist  be 
conscious  at  the  time,  that  be  is  doing 
something  grossly  wrong)  concealed  them. 
Now  see  what  evidence  you  have  of  that,  the 
story  stated  to  you  is  this:  lord  Holland  was 
«  great  puUic  accountant ;  when  his  lordship 
went  out  of  office,  and  slill  when  he  diea, 
there  was  a  vast  account  with  the  public,  in 
the  common  and  ordinary  course  ii  the  ex^ 
chequer;  Mr.  Powell  akme  was  the  acting 
eiectitor,  and  Che  sinsle  representative  of  lord 
Holland;  Mr.  PoweU  was  in  a  very  peculiar 
situation ;  and,  gMitlemen,  if  you  win  do  me 
the  fiivour,  and  my  client  the  justice  to  attend 
to  me,  I  am  persuaded,  from  that  peculiar 
cifcumstaace  of  Mr.  Powell's  situation,  you 
will  see  a  complete  excuse  for  the  present  de- 
iimdanU  Mr.  Powell  had  been  accountant  in 
this  offic«  for  many  years,  he  was  now 
cashier,  but  the  same  Mr.  Powell  was  likewise 
the  executor  and  representative  of  my  lord 
Holland ;  now,  what  an  absurdity  woula  it  be 
to  require  of  a  man,  who  was  himself  to  ac- 
coun^  and  who  was  better  able  to  make  out 
the  account  than  any  man  in  England,  from 
the  natuni  of  his  office ;  what  an  absurdity  to 
require  him  to  go  and  present  himself  to  a 
man  to  do  that  business,  who  did  not  under- 
stand it  so  well  as  himself.  The  commission- 
ers of  the  treasury  thouaht  they  had  reduced 
Mr.  Bembridge  to  an  absurdity,  when  tliey 
asked  the  question,  whether  it  did  not  occur 
to  him,  that  it  was  wrong  to  sufferMr.  PoweU, 
because  he  was  the  person  accounting  to  draw 
up  the  account?  Mr.  Bembridge  said,  it  did 
not  occur  to  him ;  he  would  not  tell  tlie  lords 
that  sat  nt  that  board,  that  the  reverse  was 
what  occurred  to  him ;  but  to  any  man,  who 
understands  the  nature  of  this  office,  who 
would  advert  to  the  particular  situation  of 
Mr.  Powell  himself,  it  would  have  been  an 
absurdity,  if  Mr.  fiembridge  had  called  upon 
him,  to  permit  him,  Mr.  Bembridge,  to  do 
that  which  the  other  could  do  so  much  better. 
Gentlemen,  it  is  not  an  offence  charged  by 
tlie  present  information  the  taking  fees  for 
not  aoins  the  duty  of  the  office,  tliat  has  been 
frequent^  done ;  m  the  case  of  Mr.  Winning- 
ton,  his  representatives  chose  to  pass  his  ac- 
counts  by  a  person  they  employed  themselves, 
the  accountant  received  fees  for  it,  and  it  never 
occurred  to  any  man,  to  prosecute  him  for  it ; 
but  thact  is  not  this  prosecutk>n.  There  was 
much  stronger  reason  that  Mr.  PoweU  should 
be  permitled  to  draw  up  this  account;  Isay, 
Mr.  Poweli  had  a  r^ht  to  do  it,  and  it  was 
not  in  the  power  of  any  man  braathing.  by 
anylawinexiitenceytooompelitto  bedone 
byanyniherauuu   Tlua  is  a  stnage  idea  of 


its  being  the  du^  of  the  accountant,  in  this 
pay-office,  to  settle  the  accounts  of  an  ex-pay- 
master out  of  office,  or  a  dead  one  with  his  re^ 
presentative.  I  desire  to  learn  of  my  friends, 
what  law,  what  process  there  is  to  enable  him 
to  carry  this  into  execution ; .  what  duty  can 
there  be  upon  that  officer,  who  either  may  do 
it  or  let  it  alone,  at  the  option  of  another  per- 
son \  The  charge  is,  that  it  is  the  clear  and 
absolute  duty  ot  the'  office  of  an  accountant 
to  settle  the  accounts  of  the  paymaster,  and 
to  act  in  acyusting  them  with  ttie  auditor;  if 
this  is  the  ancient  courseof the  exchequer,tiiere 
is  some  process  which  can  compel  the  party  to 
do  this;  wiicre  is  that  process  from  the  e«> 
chequer  that  can  call  Mr.  Powell,  or  any  body 
else,  to  come  before  the  accountant  of  the 
pay-office  to  settle  and  pass  his  account  \  Is 
there  any  such  law  ?  Is  there  any  such  pro- 
ccssi  No ;  a  pt^rmaster  and  his  representa- 
tive, Hke  every  other  accountant  m  public 
money,  is  obhged  to  aceount  with  the  ex- 
chequer, accordmg  to  the  ancient  course  of 
it,  and  all  that  process  of  law  to  extort  an  ac« 
count  from  those  who  have  public  money  in 
their  hand,  roust  come  from  the  exohequetf 
compelling  the  party  to  acoount  with  the  au- 
ditor. 

Gentlemen,  it  is  perfectly  true,,  that  it  has 
been  very  frequent,  in  pcnnt  of  fact,  for  the 
accountant  in  the  paymaster's  office,  to  assist 
in  making  up  and  adjusting  the  accounts  of 
ex-paymasters^  but  it  does  not,  therefore^ 
follow  that  it  is  their  duty  to  do  it ;  why  the 
thing  has  happened,  is  very  easily  aeeounteA 
for;  they  are  the  best  judges  of  this  kind  of 
account;  they  can  do  it  quickest,  they  are  the 
most  able  at  it,  and,  therefore,  it  happens 
that  nineteen  times  in  twenty,  for  what  I 
know,  if  it  could  be  traced  so  far  back,  the  ex- 
paymasters,  or  their  representatives,  have  ap- 
plied to  the  accountants  to  do  this  for  them  ; 
but  they  may  do  the  reverse  if  they  think  pro^ 
per.  I  take  the  hberty  to  say,  that  it  was 
law,  till  altered  by  an  act*  that  has  passed 
only  this  session,  that  a  paymaster^  upon  go- 
ing out  of  office,  or,  if  he  was  dead,  his  ro- 
presentative,  had  a  right  to  take  every  book, 
and  every  scrap  of  paper  that  would  serve  to 
make  up  his  account,  away  from  the  p^-o^ 
fice,to  his  own  closet.  I  will  go  farther;  I  will 
state  a  case,  and  put  it  in  the  form  of  law. 
If  the  representative  of  a  deadpaymaster  had 
got  hola  of  a  book  in  the  office  which  con- 
tained only  his  accounts,  and  was  going  out 
at  the  door  with  it,  and  the  then  paymaster 
was  to  run  afier  bim,  andsay,'Sir,I  want  that 
'  book,  it  is  mine  ;* '  no,'  says  the  other, '  it  is 

*  See  Stat.  S3  Geo.  3.  c.  50.  intimled,  <<  An 
act  for  the  better  regulation  of  the  office  of  the 
paymaster-general  of  his  majesty's  forces,  and 
the  more  n^ular  payment  of  the  army ;  and  to 
repeal  an  act  made  m  tiie  last  setnion  of  pac- 
Uament,  staL  %%.  Geo.  3.  e.  81,  intituled  <  An 
act  for  the  better  regulation  <^  the  office  of 
payvutster-geiieial  ot  his  nujes^'a  forces*'  *\ 
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'  mine)  I  have  a  right  to  make  use  of  k;'  if  the 
paymaster,  in  omce,  were  to  snatch  that 
hook  and  take  it  away,  I  take  the  liberty  to 
jgay,  that  the  reprcsentatiire  of  the  paymaster, 
out  of  office,  might  bring  an  action  of  trover 
for  it ;  it  is  his  absolute  property;  why,  gentle- 
men, it  is  the  means  of  his  doing  that  which 
the  law  says  lie  is  bound  to  do ;  tne  man  who 
receives  money,  must  account  with  the  ex- 
cheauer ;  shall  he  leave  all  his  vouchers,  all 
his  uooks,  which  enable  him  to  make  up  that 
account,  in  the  hands  of  any  man  ?  Such  an 
absurdity  requires  stronger  proof  than  any 
that  has  been  adduced  to  day;  ^  O ! '  say,  the 
gentlemen,  '  Mr.  Bembridge  has  admitted 
that  it  is  so.'  It  has  escaped  me,  if  Mr. 
Bembridge  has  admitted  that  it  was  the  du^ 
of  the  accountants,  whether  they  would  or 
Jioty  to  pass  the  accounts  of  the  ex- paymas- 
ters; he  has  said  they  make  up  the  accounts ; 
in  fact,  they  do  so;  and  I  have  accounted  to 
vou,  rationally,  I  trust,  and  fairly,  how  that 
happens;  but  I  say,  it  cannot  be  their  duty, 
ainless  it  be  in  their  power  to  enforce  it,  and 
my  learned  friend  will  tell  you,  if  there  be  any 
process  of  law  to  compel  that. 

Now,  gentlemen,  permit  me  a  word  or  two 
more  to  that  which  is  the  essence  of  this,  and 
and  of  every  crime ;  and  that  is  the  wiLful- 
ness  of  this  concealment  by  Mr.  Bembridge. 
As  to  the  wilfulness,  you  will  recollect  me 
stoiy,  and  understand  it  Mr.  Powell,  the 
representative  of  lord  Holland,  is  to  account 
for  great  sums  of  money,  delivered  into  the 
possession  of  lord  Holland,  for  the  public  use; 
when  he  is  called  upon  to  do  it,  he  delivers  in 
two  books  to  the  auditors  of  the  exchequer, 
one  of  which  is  called  the  final  account ;  Now 
it  is  necessary  here  that  I  should  beg  your 
attention,  lest  you  should  be  misled,  as  the 
public  has  been,  very  much,  by  the  abuse  and 
misunderstanding  of  that  phrase,  '  final  ac- 
count ;'  and  to  do  justice  to  my  friend  the 
solicitor-general ,  he  has  stated  it  so ;  if  final 
account'  means  (which  it  certainly  does)  no 
more  than  the  last  book  of  account ;  that  is, 
J  bring  here  my  last  book  of  account,  wliich 
comes  down  to  Michaelmas,  1765,  which  is 
the  close  of  my  account;  in  that  sense  it 
is  a  final  account ;  but,  if  it  is  meai^t  to  be 
said  to  you,  as  it  has  been  published  all 
over  the  world,  in  all  the  newspapers,  that 
the  account  was '  finally  closed,'  it  is  perfect 
nonsense ;  and  then  the  clerks  in  the  office 
are  wiser  than  all  the  world ;  they  think,  be- 
cause there  is  a  penciled  balance  struck,  it  is 
a  final  account.  Now,  I  ask  you,  gentlemen, 
if  you  do  not  reason  the  contrary  way;  that 
because  it  was  written  in  pencil,  it  was  not  a 
£nal  accouiat;  it  was  written  in  pencil,  be- 
cause it  was  liable  to  be  altered  ;  inde^l,  the 
witnesses,  on  the  part  of  the  prosecution,  have 
said  it  was  not  a  finally  closed  account,  and 
they  have  told  you,  as  the  truth  is,  that  their 
accounts  were  never  considered  as  a  finally 
closed  account,  till  the  party  himself^  who  is 
Ihe  actijog  persop,  ha&  set  his  name  to  it,  9iid 
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sworn  to  the  truth  of  it.  Now,  thttn,  let  us 
see  the  ofience  of  Mr.  Bembridge;  it  consists 
in  this ;  Mr.  Powell  had  delivered  in  many 
books  of  accounts ;  he  had  omitted  several 
articles,  amoupting,  I  confess,  to  a  large  sum  ; 
Mr.  Powell  might  have  inserted  thimi^  Mr. 
Powell  ought,  if  you  please  (I  will  go  so  far)^ 
to  have  inserted  them  before;  Mr.  Beoo- 
bridge  knew  that  they  ought  to  have  been 
inserted  before,  and  Mr.  Bembridge  did  not 
turn  a  spy,  and  go  and  tell  the  auditor  that 
his  predecessor  at  his  office,  Mr.  Powell,  in- 
tended to  commit  some  offence;  for  if  Mr. 
Bembridge  had  been  base  anid  mean  enougli 
to  feel  it  a  duty  to  make  some  information 
upon  the  subjea  (but  how  can  a  man  fed 
such  a  conduct  to  be  his  duty,  which  he 
would  spurn  at  the  idea  of?),  if  he  had  been 
ever  so  willing  to  make  a  charge  against  Mr« 
Powell,  he  could  not  have  put  it  with  any 
colour  of  truth,  in  any  other  form  than  this, 
to  my  lord  Sondes :  I  beheve  Mr.  Powell  in* 
tends  to  commit  some  offence,  some  firaud 
upon  the  public;  why?  Because  he  has 
omitted  to  insert,  in  the  proper  place,  a  great 
number  of  articles,  amounting  to  a  large  sum 
of  money;  I  believe  he  means  to  close  his 
account,  finally,  without  doing  it; — that 
would  have  b^n  Mr.  Bembridge*s  chai^ge  ; 
and  for  not  having  that  trifling  merit  it  is, 
that  he  is  prosecuted.  What  a  figure  would 
Mr.  Bembridce  have  cut  in  the  world,  when, 
in  point  of  ted,  it  turned  out  that  the  su»- 
piaons  were  false,  for  that,  in  tmth,  Mr. 
Powell  did  insert  this  ?  ^  O  !*  says  my  learned 
friend,  *•  he  did  not  do  it  voluntarily ;  the  ac- 
tivity of  the  then  lords  commissioners  of  the 
treasury  frightened  all  the  world,  and  brought 
them  in.'  Gentlemen,  it  may  be  so,  for  any 
thing  that  1  know ;  but  do  you  make  a  crimi- 
nal charge,  not  against  Mr.  Powell,  hut 
against  Mr.  Bembrioge,  for  not  tclhng  of  Mr. 
Powell  ?  It  would  be  too  hard  to  take  that  for 
granted,  and  the  whole  fault  of  Mr.  Bem- 
bridee  seems  to  be,  that  he  was  not  too  for- 
ward to  tell  tales,  and  to  create  su^icions 
which  were  not  founded  in  facts.  It  is  not 
necessary  for  the  government  of  this  country 
to  be  carried  on  by  a  generation  of  spies  and 
informers ;  it  is  not  the  spirit  of  an  English- 
man, and  I  trust,  you,  gentlemen,  who  are  so, 
will  make  due  allowance  for  tliat.  Will  you 
suffer  a  man  to  be  convicted  of  a  crime  for 
not  doing  that,  which  if  he  had  done,  all  man- 
kind must  have  hooted  and  hbsed  him  tor 
doing  ? 

Now  a  few  words  as  to  the  wilfulness  of  it. 
It  must  be  wilful,  say  they,  because  he  waa  in 
the  pay-office,  because  at  appeared  in  the 
books,  and  he  must  know  it.  Is  that  the 
foundation  of  the  cnminaUty  ?  Is  that  the  es- 
sence of  the  crime  ?  Is  it  because,  receiving 
money  of  the  public,  he  knew  of  something 
that  he  mi^t  have  disclosed,  and  did  not? 
If  so,  my  friend  will  have  enough  to  do  with 
informations,  for  they  ought  to  file  criminal 
informations  against  every  maOt  from,  top  la 
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botlom  of  the  office,  who  can  read,  and  has 
access  to  these  books;  which  furnishes  this 
observation,  that  it  cannot  rationally  be  con- 
ceived that  Mr.  Bemfcridee  meant  any  mis- 
chief in  thisy  for  he  must  know,  if  he  had  any 
common  sense,  that  it  was  an  absolute  im- 
possibility to  keen  the  secret ;  if  he  did  not 
intend  to  keep  the  secret,  the  crime  is  va- 
xiished  in  this  business;  'but,  no,'thevwill 
say,  '  the  crime  has  once  existed ;  and  if  I 
can  find  a  man  who  has  committed  a  crime, 
thoinh  there  is  an  end  of  it,  and  it  has  had 
so  emct  at  all — die  crime  is  complete,  and  I 
have  a  right  to  punish  it  at  any  time ;'  for 
the  only  way  in  which  they  can.make  this  an 
offence,  is,  that  Mr.  Bembridge  kept  it  back, 
when  he  ought  to  have  disclosed  that  he  had 
reason  to  suppose  a  crime  was  meditated  by 
Mr.  Powell. 

Gentlemen,  I  beg  you  will  distinguish  be- 
tween the  situation  of  Mr.  Bembridge  and 
Mr.  Powell;  Mr.  Bembridge  has  notmng  to 
do  with  the  public  money ;  he  was  not  inte- 
rested in  this,  and  was  not  advantaged  by  it 
at  all ;  if  there  was  a  fault,  a  monstrous  crime, 
as  the  sohcitor-general  has  stated,  that  un- 
happy Ihan,  whose  name  has  been  mentioned 
so  often,  has  pronounced  and  executed  a  sen- 
tence upon  niniself,  severer  than  the  law 
could  inflict;* — tliere  is  a  sacrifice  to  public 
clamour,  for  it  was  so  at  that  time.  If  Mr. 
Powell  had  been  in  existence  to  answer  for 
his  crime,  a  prosecution  agunst  Mr.  Bern- 
bridge,  by  the  attomey-generaly  would  not 
have  been  thought  of,  for  that  mere  colour  of 
a  crime,  for  more  than  colour  there  is  not.  As 
to  withholding  it,  if  you  suppose  the  great 
object  and  design  of  Mr.  Bembridge  was  to 
keep  this  secret,  he  would  have  said,  when 
the  inquiiy  was  made  of  him,  ^  I  know,  posi- 
tivelv,  there  are  no  more  articles;'  if  his  ob- 
ject had  been  to  have  kept  it  secret,  would  he 
nave  directed  them  to  the  man  who  would 
disclose  it — wh(»  ultimately 'must,  and  who 
tlid  disclose  it  \  But  at  the  time,  I  think,  in 
November,  when  the  clerks  were  worked  up 
to  a  Uttle  more  diligence  than  they  had  been 
i)efore,  in  the  auditor's  office,  they  go  to  Mr. 
Bembridge  about  it;  says  he,  *•  I  know  of  no 


*  In  the  General  Advertiser  of  May  28th, 
178d,  is  the  following  paragraph : 

John  Powell,  Esq. 

'<  Monday  nieht.  May  26,  a  very  respectable 
jury,  summoned  by  the  coroner,  sat  upon  the 
body  of  John  Powell,  esq.  at  his  house  in 
BenneUstreet,  St.  James's,  who  that  morning 
had,  through  extreme  depression  of  spirits 
and  despondency,  put  an  end  to  his  unhappy 
life ;  when  it  appleared,  upon  the  clearest  evi- 
dence, given  by  Mr.  Kigby,  Blr.  Burke,  Mr. 
Woodhouse,  and  divers  other  witnesses,  that 
the  deceased,  since  the  tune  of  his  examina- 
tion before  the  lords  of  the  treasuiy,  has  been 
generally  in  a  state  of  insanity.  The  jury 
unnttinwos^y  brought  in  their  verdict  lunacy.'^ 


mote,  I  can  tell  you  of  no  more,  |o  to  Mr. 
Powell;'  and  the  witnesses  say,  m>m  that 
period,  their  constant  intercourse,  from  time 
to  time,  was  with  Mr.  Powell  and  nobody 
else.  Then,  in  November,  Mr.  Bembridge 
was  not  so  forward,  as  a  spy  and  an  informer, 
as  he  ought  to  be  in  pomt  of  law;  but  he 
says,  ap|Uy  to  my  principal,  Mr.  Powell,  I 
have  nothmg  to  do  with  it;  and  that  was 
true,  Mr.  Powell  was  the  acting  man,  he  was 
making  up  his  accounts ;  I  asked  the  ques- 
tion, whether  Mr.  Powell  did  not  succeed  to 
be  cashier,  after  he  quitted  the  office  of  ac- 
countant? the  answer  was,  and  the  fact  is 
clear,  that  he  was  so,  and  spent  many,  many 
hours,  every  day, at  the  office;  the  conse- 
quence of  that  was,  that  all  these  books  must 
be  there ;  they  were  in  his  custody,  seen  bjr 
Mr.  Bembridge ;  Mr.  Bembridge  assisted,  if 
vou  please,  with  all  my  heart ;  but  Mr.  Bern* 
bridge,  upon  that  occasbn,  not  being,  what 
accountants  frequently,  in  fact,  have  been,-** 
but  Mr.  Powell  himself  carried  on*  the  ac- 
count; Mr.  Bembridge  was  not  interested 
with  the  passing  of  this  account ;  if  for  a  mo» 
ment,  a  oay,  or  a  month,  he  assisted,  there 
was  an  end  of  it  in  November,  and  then  he 
refers  you  to  Mr.  Powell,  who  was  himself 
passing  his  own  accounts. 

Gentlemen,  under  this  circumstance,  for 
God's  sake,  where  is  the  mischief  done  to  the 
public  ?  where  is  the  obstinate  wilfidness  that 
IS  to  compose  this  crime  ?  He  bad  not  the 
money;  he  could  get  nothing  by  it;  nobody 
could  state  the  manner  in  which  he  was  ad- 
vantaged; and  at  th'b  moment^  the  whole 
business,  with  respect  to  the  mibhc,  stands  in 
the  situation  in  which  it  dia  a  dozen  years 
ago,  with  respect  to  the  payment  of  the  mo- 
ney ;  for  though  it  turns  out  that  Mr.  Powell 
has  now  acknowledged  that  there  is  a  debt 
due  to  the  public  of  upwards  of  a  hundred 
thousand  pounds,  part  of  which,  this  addi* 
tional  48,000/.  is,— it  is  not  paid,  but  I  can 
tell  you  that  it  is  perfectly  secure;  and  even 
this  miserable  Mr.  Powell,  whose  character 
has  been  so  reflected  upon  (I  know  it,  for  I 
have  seen  the  accounts,  that  there  is  a  hun- 
dred and  odd  thousand  pounds  that  is  a  ba- 
lance due  X6  the  country,  though  it  stands 
upon  perfectly  as  good  security  as  anv  in  this 
kmgdom) ;  Mr.  Powell  has  never  altered  it, 
for  It  stands  upon  the  same  mortgages,  and 
the  same  ample  security,  of  eveiy  kind, 
exactly  as  it  did  in  lord  Holland's  hfe-time. 
What  has  been  the  suggestion  agunst  this 
wretch?  why,  that  he  was,  all  along,  cheating 
the  public,  and  keeping  back  this  account 
for  the  sake  of  making  advantage  of  money, 
and  turning  it  to  his  own  purposes ;  it  is  im- 
possible :  it  cannot  be  so :  it  is  out  upon  the 
same  securities  and  m6rtgage  (I  repeat  it 
again)  that  it  existed  upon  in  the  time  of  my 
lord  Holland ;  heiiad  not  had  it  in  his  pocket, 
he  could  not  plav  with  it,  nor  did  he.  To 
ailvert  still  to  the  point— Mr.  Bembridge 
wilfully  aausted  in  this  concealmeDt,  for  the 
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sake  of  a  man  who  could  eet  nothiog  more 
byitthanbedid;  Mr-PoweUyinfactylirou^ 
it  forwards.    Let  me  now  consider  of  it  (with 
9.  view  to  my  lord's  direddon  to  you)  again, 
what  sort  of  an  offianoe  this  is,  in  another  way 
of  oonsideiing  it;  I  have  stated  to  you,  and 
trust  I  have  satisfied  you,  tha^  at  the  utmost, 
this  was  an  intent  to  commit  an  ofifence ;  I 
take  the  liberty  to  lay  it  down  as  clear,  indu- 
bitable law,  that  an  intent  to  commit  an  of- 
fence, unless  that  ofifence  be  treason,  is  no 
crime  by  the  law  under  which  we  live,  and 
by  which  we  are  governed.   If  Kr.  Powell 
intended  to  secrete  this  from  the  public,  and 
2ir.  Bembridge  meant  to  assist  him  in  it,  his 
o£Rence  could  not  go  &rther  than  the  principal 
in  this  sort  of  thmg,  for  it  was  but  intention, 
which  intentioo^  in  ^t,  was  not  carried  into 
execution.     I  desire  to  know,  what  colour 
there  is  to  say  (if  it  was  in  proof)  to  you, 
that  this  is  an  offence  criminal  and  indictable 
by  the  common  law  of  this  country.    *  O  \ 
but,'  it  will  be  said,  <  Mr.  Bembridge  stands 
Bi  a  peculiar  situation,  he  is  to  do  his  duQr 
corrocdy ;  if  he  omits  any  part  of  it  wilfiilly, 
that  omission  is,  in  effect,  a  positive  crime.' 
I  know  that  is  the  way  in  which  my  learned 
fiiend  will  talk  to  you  by-and-by;  diat  is 
measuring  stnmgely  indeed ;  if  that  should 
be  conceded  to  be  law,  it  is  a  veiy  severe  one, 
and  where  men  prosecute  upon  a  severe  Law, 
it  behoves  them  to  have  their  evidence  com- 
plete and  decisive;  if  the  execution  of  the 
law  is  severe  in  itself,  you  ought  to  be  per- 
fectly satisfied,  before  you  convict,  that  you 
have  facts  and  evidence  which  j»rave  the 
crime  beyond  all  doubt.    Now,  as  I  have  said 
so  often,  and  cannot  repeat  it  too  often,  it  is 
the  design  of  the  party,  the  wilfulness^  that 
constitutes  this  offence,  and  unless  you  are 
perfectly  satisfied  hy  the  circumstances,  that 
It  was  absolutely  wilful  and  desie;ned,  there  is 
not  a  colour  to  convict  Mr.  Bemoridge  of  tfiis 
charge.    It  is  contended,— «nd  it  may  be  so, 
for  what  I  know,— it  may  be  my  lord's  opi- 
nion, and  yours,  when  you  come  to  give  your 
verdict,  ■  that  it  is  the  duw  of  the  accountant 
of  the  pay-office,  to  pass  these  accounts ;  but 
the  essence  of  the  ottence  b  the  wilfulness  of 
the  omission;  it  ought  to  appear  to  you, 
therefore,  beyond  all  doubt,  that  Mr.  iiem- 
bridge  knew  and  thought  it  to  be  the  duty  of 
his  office.    Can  you,  after  the  evidence  that 
has  been  given,  conceive  dut  he  was  con- 
vinced that  it  vras  the  duty  of  his  office,  when 
the  officers  from  the  auditor's-office,  which  is 
the  proper  place  to  compel  the  nnking  up 
this  account,  tell  you,  that  when  they  applied 
to  him,  he  refers  them  to  Mr.  Powell  himself? 
Now,  some  of  these  gentlemen  have  been 
acquainted  with  the  office  thirty-six  years; 
did  not  one  of  them  say,  *  what,  Mr.  Bern- 
bridge,  would  you  send  us  to  Mr.  Powell  to 
make  up  and  pass  his  own  accounts?'— No. 
—From  Mr.  Bembridce's  act%  at  the  mo- 
ment, it  is  plain  he  md  not  consider  it  as  a 
part  of  his  duty,  but  reftmd  them  to  his 


prindpal;  Mr.  Hughes  and  Bilr.Wigglesworj 
conceded  to  it,  for  away  they  ao,  and  fn^ 
that  time  to  this  moment,  they  nad  no  inl^ 
course  with  Mr.  Bembridge  at  all;  but  thi 
has  been,  all  of  it,  extorted  at  a  board  < 
commissioners  of  tne  treasury,  firom  the  di 
fendant  hin^elf.  It  might  be  their  dutv; 
dare  say,  they  had  nothmg  but  public  vie^ 
in  it;  they  aimed  not  at  panioilar  men  < 
thines;  all  persons  of  a  certain  descnptioi 
you  know,  never  cast  their  ^  upon  any  thiq 
of  that  sort.  I  will  admit,  u  you  please,  th^ 
it  was  perfectly  proper  to  make  the  mam 
for  tbe  sake  m  the  public,  and  for  the  sake^ 
compelling  the  payment  of  the  balance ;  b^ 
can  you  omceive  that  it  becomes  coaaui 
sioners  of  the  treasunr,  if  in  the  coune  < 
inquiries  of  that  kind  of  punning  monej 
they  stomble  and  kick  up  a  crime,  to  sei^ 
thev  clerk  to  give  evidence  of  this?  I  Im 
no  difficulty  to  say,  that  I  cannot  conceiv 
that  it  was  either  necessary  or  becoming.  \ 
they  were  in  the  prosecution  of  the  mooej 
let  them  make  use  of  any  thing  that  the| 
think  proper  to  that  end;  but  ibal  sort  < 
inquiry  and  examination  appearing  to  aim  ^ 
one  tmng,  and,  in  truth,  looLng  after  anotbet 
in  my  appreh^ion,  does  honour  to  do  me^ 
let  their  characters  and  stations  be  what  th^ 
will;  butif  they  will  descend  to  give  the  erj 
dence,  we  must  consider  it.  Now,gentIemel 
what  is  it  that  Mr.  Bembridge  says?— I  sui 
fered  Mr.  Powell  to  pass  his  own  account ;  ao| 
can  you  conceive,  when  Mr.  Bembridge  gav 
that  answer,  that  bethought  he  was  accuaii^ 
himself  of  a  crime,  whatever  the  oommU 
sioners  of  the  treasury  were  aiming  at  upol 
that  occasion?  Mr.  Bemlnidge  is  notafooi 
I  claim  that,  therefore,  as  evidence  for  th 
defendant;  he  answers  the  questions  at  odo 
and  states  the  fiict  Consider  his  situstioii 
had  he  been  conscious  of  any  crime  or  offend 
wouki  be  have  been  so  ready  to  answer  th 
question  ?  he  made  no  difficult  to  tell  tbeil 
all.  It  is  necessary  for  you,  therefore,  umk 
the  circumstances  of  this  case — ^in  the  an 
place,  to  decide  firom  the  whole  complexioD  < 
It,  whether  you  are  satisfied  that  this  v^ ! 
wilfid  concealment  of  this  transaction,  ^riucl 
was  for  a  time  wrong,  but  is  followed  by  noi 
consequences.  It  will  be  for  my  lord  to  td 
you,  whether  I  am  right  in  the  law  I  nav 
taken  the  liberty  to  lay  down  for  bis  lordship 
consideration ;  I  am  not  ashamed  of  it,  1  w 
serious  in  it,  and  it  does  not  ^^ishecome^ 
advocate,  nor  does  it  misbecome  a  subject  c 
this  country  to  say,  that  it  is  of  P«  ""*^ 
importance  to  every  individual  in  it,  that  xa 
crimhial  law  of  the  country  may  be  known  an 

traced,  and  that  it  may  be  found  »'»«'''|T 
I  say  this  law  is  to  be  found  nwn««^r^ 
have  a  right  to  say  it,  for  unless  my  J^ 
can  show  it  has  been  determined  oy  f^ 
court  of  law,  or  is  to  be  found  in  .8<>?®,"S 
of  authority  upon  the  subject  of  cnmm** » 
I  have  a  rigliTto  »y  tfierejs  s-^6«^^ 
aodlamsausfiedthatyounaUooiv^^^ 
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principle  or  precedent  of  the  kind.  Gentle- 
men, I  will  examine  witnesses,  who  knew  the 
nature  and  practice  of  this  ofKce  for  ifiany 
years ;  they  will  tell  you  what  the  buaness  of 
the  accountant  is,  ana  it  certainly  is  very  great 
and  extensive;  they  will,  however,  state  to 
you,  paiticttlarly,  the  points  which  are  his 
duty,  and  they  will  tell  you  that  they  never 
understood  that  this  was  his  duty,  hut  that,  in 
troth,  it  was,  as  I  have  contended  that  it 
must  in  point  of  common  sense  and  law  he, 
that  the  party  accounting,  may  either  make 
the  acooont  out  himself,  or  employ  any  per- 
son he  thinks  proper  to  do  it  for  him ;  tnatis 
a  strong  proof  of  it  in  the  case  of  Mr.  Win- 
ninston's  representative ;  he  gives  the  account 
to  Mr.  Bangham,  the  deputy-auditor,  and 
gpves  the  pay-office  the  go-hy;  he  chooses  hb 
BBan,but  d)d  the  paymaster  interfere?  No. 
Oh !  hut  he  took  an  allowamee  for  it,  and 
that  u  to  be  clear  evidenoe  iftuEt  he  did  his 
4iity.  Gentlemen,  I  acknowledge  that  taking 
feet  is  evidence,  that  there  is  a  duty  for  i^ 
but  that  is  not  the  crime  that  is  imputed  to 
the  present  defendant  'fhis  is  not  an  infor- 
mation against  him  for  not  doing  the  general 
duty  of  his  office,  and  yet  the  essence  of  the 
crime  is  what  I  have  already  mentioned  to 
you,  tliat  it  was  a  wilfol  concealment,  in  point 
of  fact.  I  trust,  upon  the  circumstances  of 
the  ease,  from  the  evidence  I  shall  produce^ 
you  will  he  oonvineed  it  is  not  the  duty  of  the 
accountant ;  you  will  have  good  reason  to 
think  that  Mr.  Bembridge  so  apprehended  it; 
it  will  not  stand  on  your  being  told,  whether 
it  was,  or  was  not  his  duty,  but  you  will  see 
every  reason  to  think  he  £d  not  apprehend  it 
to  be  his  duty. 

Gentlemen,  you  observe  this  is  the  case  of 
a  roan  who  gets  nothing  by  it,  who  does  not 
touch  the  money  at  all,  and  if  there  be  any 
thing  wrong  in  his  conduct,  it  is  only,  at 
roost,  an  intention  to  commit  an  ofifence, 
which,  in  point  of  fact,  never  was  committed. 
This  is  the  nature  of  the  case,  which  I  have 
to  lay  before  you.  I  trust,  that  neither  in 
point  of  fact,  have  they  made  out  a  case  upon 
this  record,  and  if  they  have,  I  submit  to  his 
lordslupy  that  in  point  of  law,  it  is  not  an  of- 
fence for  which  an  information  would  lie. 

EfrTDBVCE  Foa  THE  Dbfekdakt. 

TkomM  Bai^Aom,  esq.  sworn. — Examined  by 
Mr.  Sc^it, 

You  are,  I  understand,  employed  in  the 
pay-office  ?— Yes ;  I  am. 

Hqw  long  have  you  been  employed  in  that 
office  ?— Thirty-three  years. 

What  b  your  office  now  ? — ^Ledger-keeper. 

Are  you  acquunted  with  the  dirties  of  tlie 
office  of  accountant-general  ?— Of  tiie  ac- 
countant. 

Will  you  be  so  good  as  to  state  to  the  Court 

what  are  the  duties  of  that  office  ?— I  take  the 

duties  of  the  aeoomitant  of  the  paymaster- 

generaTs  office  to  he— to  state  and  settie  the 
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accounts  of  all  regiments,  troops,  and  com- 
panies, in  the  pay  of  Great  Brilain ;  to  settle 
and  state  the  accounts  of  all  the  deputy  pay- 
masters ^t  are  enipk>yed  abroad  by  tiie  pay- 
masteiwgeneral ;  to  state  the  pay  and  cfeai^ 
ings  of  ail  the  ^Eurisons  at  home  and  abroad  ; 
to  settle  and  correspond  with  all  thedepu^- 
paymasters  likewise  abroad ;  to  *>Tamitv»  |j| 
their  accounts;  to  check  all  receipts  that  are 
made  out  for  the  general  and  stalf-officera  ia 
Great  Britain  and  North  America,  and  to  see 
that  the  deductions  taken  therein,  are  proper  ; 
to  examine  and  stata  the  account  of  extraocw^ 
dinaiy  services  every  year ;  in  short,  llie  ac- 
countant of  the  paymaster-general's  office  has 
the  inspection  or  the  whole,  the  busmess  en^ 
tirelv  lies  upon  him. 

Wihat  is  the  duty  of  the  accountant,  with 
mspeet  to  making  up  the  accounts  of  payw 
ansters  who  are  out  of  office  ?^-I  really  be^ 
Meve  it  is  entirely  at  h»  own  option  whether 
he  will  or  will  not  do  it. 

Have  you  always  understood  that  to  be  so? 
—I  have. 

What  foet  b  the  reason  of  your  believing 
that  it  b  at  the  choice  of  the  payaaater  to 
'^— I  will  menti 


employ  whom  he  pleases  ?- 
one  orcumstance ;  it  was  before  I  was  ia 
office,  to  be  sure,  and  that  was  with  ragaidl» 
Mr.  Winninoton's  account. 

Mr.  M.  Gcfi.  The  witness  cannot  eMo^ 
that,  as  of  his  own  knowledge. 

Mr.  BangAofH.  The  deputy-auditor,  wha 
made  up  the  account,  was  a  relation  of  raine^ 
he  was  employed  by  Mr.  Ingram,,  who  waa 
the  executor  of  Mr.  Winnii^on. 

Lord  Mantfuld.  It  b  notfiing  of  your  owia 
knowledee  ^-rNo. 

Then  do  not  say  any  tlnng  that  b  not  of 
your  own  knowledge. 

Mr.  Scott.  DidyouknowMr.  NichoUf^I 
did.  . 

Do  yon  know  of  his  being  empli^ed  in 
making  up  the  accounb  of  an  ex-paymaster  I 
— I  do ;  lie  was  employed  in  making  up  tho 
accounts  of  the  late  lord  Chatham. 

What  was  Mr.Nicholl  ?— Accountant  in  the 
oaymaster-general's  office ;  Mr.  Nicholl  died  ; 
Mr.  Sawyer  was  then  cashier  in  the  pay* 
master-general's  office;  when  Mr.  Nkuioll 
died,  Mr.  Sawyer  was  employed,  and  Mr. 
Sawyer,  I  believe,  employed  Mr.  Lamb  as  the 
principal  person  to  assist  him  in  making  up> 
those  accounts  of  my  lord  Chatham. 

And  Mr.  8awyer  was  not  accountant  at  thai 
time f— No;  ca«hier. 

Do  you  know  Mr.  Bembridge  ?— I  do. 

What  is  his  eenetal  chan^ter?«-I  never 
heard  any  ill  of  him,  never;  he  b  a  veiy  ho- 
nest, good  office^. 

How  long  have  you  known  him  ?— I  was 
in  the  office  before  nim  some  years ;  I  have 
known  him  over  woe  he  hae  beea  m  the  o& 
fice,  and  he  has  been  a  very  able  maUi  nk 
eveiy  department  he  haa  been  in. 

He  b  an  honesty  good  officer  ?•— Yes ;  I 
neiwr  bevd  «py  objeoion  to  him. 
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Examined  by 


c 


>  Cramfurd^  esfl.  swom. 
Mr.  ^nkine. 


I  believe  you  have  been  in  the  pay-office 
for  many  years? — ^Ever  oince  Ifovember, 
1761. 

In  what  situation  there? — In  different 
situations. 

What  situation  have  you  now  ? — Cashier  of 
halPpay. 

You  musty  of  course,  be  acquunted  with 
the  different  offices  of  that  de^rtment.  Do 
you  know  the  nature  of  the  office  of  accoun- 
tant?—I  do;  I  have  some  memorandums 
here,  if  you  will  permit  me  to  refer  to  them. 

S^ers  to  his  memorandums.]  1  consider 
duty  of  accountant  of  the  pay-office  is,  to 
examine  and  state  the  accounts  of  the  several 
garrisons  at  home  and  abroad,  and  to  see  that 
we  proper  deductions  are  made ;  to  examine 
and  state  the  claims  of  the  several  general 
and  staff-officers,  and  officers  of  hospitals  at 
home  and  abroad,  and  to  see  .that  the  proper 
deductions  are  made  therein ;  to  examine  and 
state  the  account  of  the  army  extraordinaries 
that  annually  occur ;  to  settle  the  several  re- 
mittances to  be  made  to  the  paymasters 
abroad ;  to  examine  the  accounts  of  the  se^ 
veial  deouty  paymasters;  to  examine  every 
memorial  and  report ;  to  do  the  official  cor- 
respondence in  eenend ;  and  he  has  the  ge- 
neral superintenaence  and  direction  of  Uie 
office. 

Do  you  know  what  is  his  duty,  if  he  has 
any  duty  at  all  of  that  sort,  relative  to  the  ex- 
paymaster's  accounts? — I  always  have  under- 
stood that  the  making  up  of  the  ex-iKiyniaster's 
accounts  rested  with  himself  or  his  personal 
representative— if  dead,  to  put  his  accounts 
in  what  hands  they  pleased. 

Did  you  ever  conceive,  from  any  observa- 
tion you  have  ever  made  upon  the  accoun- 
tanVs-office,  or  any  thing  you  have  ever 
known  of  it,  that  he  can  compel  the  ex- 

Eikymaster  to  bring  in  his  accounts  before 
im  to  be  settled  ? — I  have  never  thought  so. 

How  long  have  you  been  acquainted  with 
Mr.  Bembridge? — He  was  abroad  when  I 
came  into  the  office ;  but  very  soon  after  I 
came  in,  early  in  1769,  Mr.  Bembridge  came 
home,  I  believe  fipom  Belleisle. 

And  you  have  been  acquunted  with  him, 
in  office,  ever  since? — ^Yes. 

As  far  as  your  observation  has  extended, 
bow  has  Mr.  Bembridge  conducted  himself 
in  that  department?— like  a  most  able  and 
active  officer. 

Did  you  ever  see  any  thing  that  gave  you 
the  least  reason  to  doubt  of  itr— No. 

— —  Crawfurd,  eaq.  cross-examined  by  Mr. 
Solicitor  General, 

X  Mr.  Bembridge  was  deputy  paymaster  at 
Belldak?— Yes. 

I  will  not  ask  you  your  opinion  about  the 
duty  of  a  man's  office,  bu^  perhaps,  you  can 
tdl  me,  during  your  expenencei  who  bas|  in 


fact,  settled  the  paymaster's  account  in  I 
auditor's  office  ? — It  has  been  done  by  differs 
people. 

Has  it  not,  since  you  came  into  office,  be 
done  by  the  accountant? — Mr.  Nicholl  ha 
I  believe,  the  making  up  lord  Chatham^s  « 
counts ;  he  was  in  various  departments  ;  i 
changed,  accord'mc  to  his  health,  from  ; 
active  to  an  office  less  active,  and  in  all  I 
offices,  he  continued  to  conduct  the  makij 
up  lord  Chatham's  accounts. 

Tell  me  whether  the  accountant  has  on 
narily,  or  as  far  as  you  know,  always  carrt! 
in  and  settled  the  account  with  the  audito 
— I  cannot  speak  certainly  to  that;  there  a 
few  have  finally  passed. 

But  whetlier  final  or  not,  in  the  progress 
the  accounts  have  not  they  been  universal 
the  persons  ? — I  believe  they  are  generally  ti 
persons  that  do  it,  unless  the  ex-payma&t 
thinks  proper  to  appoint  another. 

That  is  a  matter  of  opinion ;  but  haveyi 
ever  known  a  man,  who,  being  paymastt 
ever  substituted,  or  attempted  to  substitu 
any  other  person  whatever? — I  cannot  spea 
certainly  to  what  situation  Mr.  Nicholl  w^ 
in  when  he  conducted  the  accounts. 

Then  it  com^  to  nothing.  I  ask  you  whi 
ther,  as  far  forth  as  this  duty  has  been  pe 
formed  at  all,  within  your  knowledge,  it  h^ 
not  been  by  the  accountant? — I  really  do  n* 
know  who  has  passed  the  accounts. 

There  have  been  several  paymasters  i 
Your  memory.  Now,  for  instance,  do  yc 
know  who  settled  and  fussed  Mr.  Rigby's  ai 
counts,  as  fiir  as  they  were  ever  settled  ac 
passed  ? — ^They  are  not  passed  yet. 

None  of  them  ? — ^Not  final  accounts. 

But  as  far  as  have  been  carried  in  ? — M 
Powell  first,  and  Mr.  Bembridge  assisted, 
understand. 

Let  us  see  if  we  can  take  things  separate! 
When  Mr.  Powell  was  accountant,  did  he  c 
it  for  Mr.  Rigby  ?— Yes. 

When  Mr.  Bembridge  v«ras  accountant,  di 
he  do  it  or  no  ?— I  believe,  he  and  Mr.  Powe 
jointly. 

In  the  time  of  Mr.  Townshend,  whom  wei 
the  accounts  settled  and  passed  by  ? — I  beliei 
by  Mr.  Powell. 

He  being  then  accountant ;  now,  who  wt 
the  accountant  in  the  time  of  lord  North  ai 
Mr.  Cooke? — I  believe  Mr.  Powell  too. 

Then  in  all  these  instances,  as  ^  as  yc 
know,  the  person  filling  the  office  of  a 
countantdid  this  duty? — I  should  general 
think  they  would,  they  are  the  properest  for  i 

Mr.  Enkine,  During  JLv  limes  you  ha> 
spokenof  (Mr.  Townshend,  Mr.  Rigby,  loi 
North,  and  Mr.  Cooke^,  was  not  Mr.  Powt 
very  much  experienced  in  that  office? — Yes 

But  vou  say  he  continued  to  do  this  bus 
ness  while  cashier,  when  he  was  not  accoui 
tant?^— I  understand  exactly  the  same ;  I  u 
derstoodso. 

Mr.  So/.  Gen.  You  see  the  witness  kaov 
nothing  pf  it. 
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|iifr.  jSnfttof .  You  have  told  us^  in  point 
of  ffct.  that  lor^  Chatham's  accounts  were 
settlea^y  Mr.  Nichpll  ? — I  was  a  young  officer 
at  the  time,  and  was  ver^  little  employed  in 
the  business. 

One  of  the  Jury.  What  is  your  reason  for 
thinking  Mr.  Powell  did  all  this?  You  say 
you  unqerstood  so? — ^l^ecause  I  always  saw 
him  busy  with  the  accounts,  and  have  spoken 
to  him  gpon  the  business. 

Mr.  Erskine.  After  he  ceased  to  he  ac- 
countant?— ^Ycs;  I  have  spoken  to  him  se- 
veral times  upon  the  business  of  the  accounts, 
and  have  carried  sections  of  the  accounts  to 
him. 

Then  you  know,  that  after  Mr.  Powell 
ceased  to  be  accountant  and  was  cashier,  he 
was  still  employed  upon  those  accounts  ? — 
Ye9;  with  the  assistance  of  the  accountant. 

Mr.  Jokm  Lamb  8woniir-*£xaniined  by  Mr. 
Adtm. 

Were  not  you  employed  to  pass  my  lord 
Chatham's  accounts  as  paymaster? — I  was. 

Who  employed  vou  to  pass  them? — I  was 
employed  by  lord  Chatham,  at  the  recom- 
mendation of  Mr.  Sawyer,  who  was,  at  that 
time  the  accountant  in  the  pay-office;  I  made 
out  the  lAfhole  of  xay  lord  Chatham's  ac- 
counts. 

Did  you  do  the  whole  of  that  business  of 
passiog  lord  Chatham's  accounts  ? — I  did  the 
whol^  of  it;  I  had  the  books  of  the  pay- 
office. 

Did  any  body  interfere  in  that  business,  or 
;is8iQtyou  ? — No. 

What  were  you  at  that  time? — I  was,  at 
that  time,  in  particular  friendship  with  Mr. 
Sawyer ;  I  was  an  army-agent,  and  not  having 
more  than  a  regiment  to  ne  concerned  fur,  I 
assisted  him  at  the  ps^-office,  and  he  recom- 
mended me,  from  a  knowledge  of  the  busi- 
ness at  tbe  pay-office,  tu  make  up  the  ac- 
count. 

Uad  you  freqpent  intercourse  with  theau- 
ditor's-office,  at  making  up  that  account  ? — 
Mr.  Hughes  knows,  I  believe,  that  there  was 
nobody  ever  attended  them  but  mvself,  I  ap- 
peal for  the  truth  of  it  to  Mr.  Hughes. 

|dr.  John  Lamb  cross-examined  1)y  Sir  Thomot 
Davenport. 

I  see  you  were  recommended  by  the  ac- 
countant ?— Yes ;  to  my  lord  Chatham. 

Why  did  not  the  accountant  do  it  himself? 
—I  never  conceived  it  was  the  accountant's 
busine^;  I  apprehend  the  business  of  his 
office  will  not  ailc  /  him  to  4o  it. 

He  had  not  time  and  leisure  for  it? — ^No. 

Otherwise  it  belonged  to  him  to  do  it,  I 
suppose? — ^I  do  not  know  that  he  .would. 

li^Qu  how  came  the  business  to  prevent  Ms 
baving  time  ? — ^I  do  not  know. 

Mr.  ingrmm  8woni.^-i£»iii|iaed  1^  Mr.  iSootf . 

You  were  wjccutgrof  Mr.  Wivung^on?-- 
Jay  father  was. 

yoL  XXU.  ! 


Ix)rd  Mansfield.  You  have  certainly  set- 
tled that  fact,  and  need  not  examine  to  it. 

The  Right  Hon.  Lord  North  sworOw-^Exft- 
mined  by  Mr.  Scott, 

Do  Vou  know  the  defendant,  Mr.  Bem- 
bridge  f— Yes. 

How  long  has  your  lordship  known  him?— 
Ever  since  the  year  176(5,  when  I  was  ap- 
pointed joint  paymaster  with  Mr-  Cooke. 

What  do  you  take  his  general  character  to 
be?— I  always  understood  him  to  be  a  vciy 
honest,  and  a  very  able  officer. 

Xbe  Right  Hon.  Lord  Sydney  ^wo]m,«»*J^M- 
mined  by  Mr.  Erskw. 

Your  lordship  was  former^  payma$ter?«^ 
I  succeeded  lord  North  as  joint- paymaster 
with  Mr.  Cooke. 

You  are  acquainted  with  Mr.  Bembridgtf  ? 
-J  knew  him  when  I  was  in  that  office^-  f. 
never  heard  any  thins  the  least  to  the  dis- 
parag^mcmt  of  either  nis  integiity  or  ability; 
he  always  appeared  to  roe  to  be  a  very  honest 
man,  and  attended  his  duty  with  g^cat  pune- 
tuality  and  diligence. 

Ti^  Bight  Hon.  RUhord  Rigky  f  wonor^Sxi^ 
.mined  by  Mr.  Adam, 

I  believe  you  have  kno^u  Mr.  Benfibridge 
a  great  many  years  ? — ^I  knew  him  before  il 
was  appoinU^d  paymaster-seneral,  wbidi  was 
iu  the  vear  1768;  iVom  that  time  down  t^ 
this,  I  have  had  occasion  to  knpw  "^him  inti- 
ms^tely  well,  and  never  knew  a  more  indu^ 
triors,  capable  officer  anv  where  than  Mf. 
Bembridge.  It  happened  in  the  year  1766, 
that  Mr.  Sawyer,  who  was,  at  that  thnti, 
cashier,  being  ^wn  old  and  infirm,  he  wrote 
to  me,  and  desired  to  resign  his  office;  I  gave 
the  office  in  succession,  and  there  was  no  po^ 
1  thought  I  disposed  better  of,  than  to  Mr. 
Bembridge,  because  I  considered  him  as  ca- 
pable of  Suing  it ;  without  any  disparagement 
to  the  gentlemen  who  are  now  in  the  office,  J 
did  think  him  the  fittest  aqd  ablest  that  could 
.be  put  into  the  o^ce. 

Tba  right  .bon.  Edmund  Burke  awprp.-?^ 
Exa^nined  by  Mr.  Scatt. 

Please  to  state  what  you  know  of  the 
character  of  Mr.  Bembridge. — When  f  suc- 
ceeded Mr.  Rigby  in  the  office,  about  last 
July  twelvemonth,  I  had  received  from  Mr.  • 
Rigby  the  strongest  recommendations  of  itfr. 
Bembridge's  difigepce,  fidelity,  and  ability; 
and  in  tne  time  that  I  vra$  in  the  office,  I 
had  all  the  reason  in  the  world  to  be  per- 
suaded that  he  perfectly  ans#ered  that  chiir- 
racter  and  description,  m  every  respect.  I 
must  farther  say,  that  it  hafine  fallen  to  my 
lot  to  do  somethmg  for  what  I  considered  as 
the  improvement  and  reformation  of  that 
office,— the  principal  fault  of  which  I  eotisi. 
dered  to  be,  that  it  had  been  rather  liKs  a  pri- 
vate ofi^ce  of  account,  ^han  a  public  adminis* 
tratibnj^<<-I  could  not  bfkia,  tfi  my  bpimoo,  tm- 
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ceeded  so  well,  as  I  trust  I  have  had  the  good 
fortune  to  have  succeeded,  vritbout  the  very 
sreat  assistance  I  received  from  Mr.  Bem- 
bridge  in  so  doing :  I  must  say  this,  as  a  te&- 
tiniony  that  I  think,  in  honour  and  conscience, 
I  owe  to  his  disinterestedness,  that  when  it 
feU  to  the  most  unpleasing  part  of  my  duty 
to  reduce  the  emoluments  of  the  prmcipal 
officers  in  that  office,  very  much  below  what 
they  had  been  before,  this  measure  was  so  far 
from  meeting  anv  reluctance  or  opposition 
from  Mr.  Bembridge,  that  I  found  not  only 
acquiescence  but  help  in  it ;  that  af^r  I  wbs 
out  of  office  by  the  act  not  having  taken  place 
at  that  time  so  as  to  affect  me^  I  confided  the 
whole  management  I  had  of  it,  and  it  was  a 
considerable  trust  'of  the  public,  much  to  Mr. 
ibembridge,  which  he  executed  in  so  just  a 
manner,  as  to  do  himself  great  credit,  and  to 
save  me  from  discredit,  when  attempts  might 
be>made  to  disparage  me. 

Thomas  Caswall,  esq.  sworn  ^Examined  by 
Mr.  jErtkine. 

Be  so  good  as  to  state  what  you  know  of 
Mr,  Bembridge  ? — I  have  known  him  ever 
since  June  1768,  at  the  time  that  Mr.  lUgby 
did  me  the  honour  of  appointing  me  deputy 
jMymaster  to  him,  when  he  was  himselt  ap> 
pomted  paymaster. 

Wh  aX  have  you  known  of  Mr.  Bembridee's 
obaracter  and  conduct  while  in  that  office  r— 
During  thirteen  years,  I  have  seen  a  great 
deal  of  Mr.  Bembridge;  I  attended  tlie  office 
constantly,  and  can  say  upon  my  oath  that 
he  was  always  attentive  to  the  duties  of  his 
office,  and  a  very  diligent  and  efficient  officer 
as  could  possibly  be  in  the  office,  nnder- 
stendinff  the  office  as  well  as  any  man  possi- 
bly coula  do. 

.You  never  saw  any  thing  to  lead  you  to 
think  he  is  not  a  man  of  perfect  integrity  f-— 
Kever,  in  any  transaction  I  ever  had. 


Mcunpcmf 


esq.  sworn. — ^Examined 
Mr.  Adam. 


You  know  the  defendant  Mr.  Bembridge  ? 
•s— I  hate,  since  I  had  the  honour  of  hems 
appointed  deputy  paymaster-general  in  April, 
t?8S.  I  always  found  him  an  able,  diligent 
officer,  of  great  knowledge  in  his  business, 
and  assiduity  in  his  practice,  and  believe  him 
to  be  a  man  of  very  great  integrity. 

The  end  of  the  evidence  for  the  Dtfendant. 

REPLt, 

Mr.  Solicitor  General, — ^May  it  please  your 
(ordsbipi  and  gentlemen  of  the  jury.— In  any 
iCause,  put  especially  in  a  criminal  one  like 
this,  it  is  alws^s  a  matter  vei^  unpleasant  to 
me,  to  be  led  by  any  observations  of  my  ad- 
versary, at  all  out  of  the  way  of  it ;  and  yet 
Bnr  learned  friend  choosing  to  mix, — ^for  the 
$9kt  of  jest,  I  should  think,  rather  thw  any 
thing  else, — a  great  many  personal  observa- 
tion^  with  the  defence  of  his  client,  it  may  be 
thought,  perhaps,  a  little  necessaiy  for  mo  to 
ui  a  wora  or  Ivo  about  it. 
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Gentlemen,  I  am  in  the  memory  of  hi 
lordship  and  of  you,  whether  in  my  Opening 
laid  any  foundation  for  the  supposed  pane 
g}-ric,  that  my  friend  ascribed  to  me,  upon  hi 
majesty's  late  ministers.  I  said  (I  thought 
incfeed,  I  could  not  say  less  upon  tne  subject] 
that  the  pains  they  were  talking  about  laa 
Christmas,  relative  to  the  sub-accountantj 
were  in  my  judo^mcnt  laudable,  and  that  wa 
all  I  said:  an{  gentlemeif,  I  vnll  tell  yoi 
why  I  said  no  more ;  because  I  do  not  believi 
that  any  one  of  those  ministers  are  at  aj 
candidates  for  my  applause;  I  assiduous! 
avoided  sayinjg  any  thing  more  than  tha 
upon  the  subject;  I  have  not  the  smallea 
disinclination  to  do  them  justice ;  but  the 
would  hardier  thank  me  for  it;  and  as  I  dii 
say  no  more  in  the  openine,  I  tittle  expecte 
my  learned  friend  would  have  stated  me  a 
their  panegyrist,  holding  forth  to  the  eyes  c 
the  public,  the  great  and  notable  benefits  Xhn 
they  have  done.  So  much  for  that;  I  wi] 
say  nothing  at  all  about  their  partialities,  tha 
at  the  time,  when  they  were  directing  th 
eyes  of  the  public  to  matters  of  general  refonx 
having  in  their  own  view  nothing  bat  in 
stances  of  partial  reprehension,  vexation,  o 

funishment,  I  say  nothing  about  it,  becaus 
know  nothing  about  it ;  and  when  I  fim 
nothing  in  a  man's  act  to  blame,  I  do  nc 
think  It  the  mark  of  a  generous  mind  to  b 
assiduous  to  blame  the  motive;  as  far  as 
know,  in  this  instance,  they  acted  well ;  sui 
I  am,  that  in  thb  instance,  it  has  tiuned  oij 
beneficial  for  the  public. 

My  learned  friend  seems  to  have  rested  hi 
defence  of  his  client,  not  upon  his  client! 
innocence,  which  is  somewnaf  unfortunal 
when  you  are  to  decide  upon  a  charge  « 
guilt,  but  upon  something  totally  collaten 
either  to  his  moral,  or  to  his  civil  innocence- 
something,  which,  if  it  be  well  founded,  wi] 
do  as  well  for  my  friend,  and  that  is  his  legi 
innocence:  foi)  says  he,  he  has  done  Vei 
wrong ;  I  confess,  says  mv  friend,  that  it  doc 
ajppear  to  me,  that  he  ought  to  have  disclose 
these  sums  which  I  admit  he  did  not;  but  n^ 
friend  sud,  he  would,  by-and-by,  give 
reason  why  he  did  not  blame  him  so  ver 
much  as  I  did,  and  that  is,  becauae  thei 
is  something  so  generous^  and  so  liberai 
minded  about  Mr.  Bembndge,  that  thoug 
he  ought,  says  he,  to  have  done  it,  y< 
there  was  a  conflict  of  contrary  duties,  I3 
could  not  be  a  spy  and  an  informer  upo 
the  conduct  of  Mr.  Jpowell.  Now.  gentlemei 
let  us  examine  this  matter  a  little;  the  fki 
being  admitted,  for  it  is  not  atall  disputed^  ths 
Mr.  Bembridge,  in  this  office,  was,  for  a  loo 
time  together,  perfectly  aware  that  all  thea 
sums  ought  to  have  been  brou^t  forward  i: 
the  account  of  lord  Holland,  as  a  charg 
upon  his  estate,  and  he  has  not  disclose 
it :  why,  says  my  fneiodi  Mr.  Powell  wa 
his  constant  associate,  his  liberal  benefa< 
tor,  his  bokom  fiiend,  and  it  is  the  exais 
of  a  man  jp  a  public  ofBg^  tint  b«  coi] 
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lyyei  at  puUic  crimes^  because  his  friend 
<y>iitliuts  theoL  Now,  what  an  apology  is 
t|us  for  a  man  etanding  in  a  miblic  office,  and 
aocountabie.  to  the  piwlic  for  the  accurate 
pedbrmance  of  his  doty;  let  who  will  gain 
qy  it,  let  who  will  lose  by  it,  his  ^duty^odls 
for  i^  and  I  tiiink  it  has  appeared,  in  evvdence 
ia  this  cause,  that  he  is  liberally  rewarded  by 
the  public  for  other  things  than  the  pon* 
nivance  of  his  associate's  ciimes.  However, 
sentlemeii,  this  is  represented  by  my  learned 
Siend,  with  an  air  of  great  triumph,  to  be  a 
aiatter  that,  however  morally  guilty  he  may 
be,  there  is  no  law  against ;  the  law  written 
in  men's  minds,  may  remonstrate  pretty 
atioDffly  against  it,— but  my  friend  says,  there 
is  no  Jaw  of  Eneland  against  it  Undoubtedly, 
if  there  is  no  uiw  against  it,  not  only  tbis 
man  must  go  unpunished,  but  all  the  people 
in  offices,  in  this  kkiedom,  of  the  same  sort, 
may  do  the  like  with  impunity,  for,  to  be 
sure,  there  is  not  one  rule  of  action  for  Mr. 
Bembridee,  and  another  for  peoj>le  in  the 
same  predicament.  Mv  learnt  friend  says, 
be  challenges  us  to  produce  a  book,  an  autho- 
rity, a  dictum,  any  adjudged  case  in  point; 
I  take  it  to  be  a  clear,  fundamental,  settled 
principle;  if  my  friend  means  to  call  for  a 
case,  m  which  an  accountant  of  the  pay- 
office  was  punished,!  can  hardly  do  that ;  but 
I  will  tell  you  what  he  will  find  in  every  law 
book  upon  the  subject,  from  the  very*  first, 
down  to,  I  dare  say,  Mr.  Justice  Blackstone's 
Commentaries,  which  is  one  of  the  latest 
books  containing  the  elements  of  the  English 
law,  that  in  all  those  situations  in  which  men 
axe  retained  to  act  for  the  public,  and  are 
paid  by  the  public  (ail  mem  m  offices  liave 
duties  annexed  to  those  offices),  I  have 
learned,  from  these  books,  that  for  what  the 
law  (Calls  mis-feazance,  or  non*feazance,  the 
party  is  responsible.  My  friend  put  numbers 
of  cases^  such  as  a  constable  not  doing  his 
duty  when  required  to  do  it ;  what,  for  in- 
stance, was  the  case  of  the  non-feazance  for 
which  a  grei|t,aiagistrate,*  in  London,  was 
punishable  lately?  he  was  not  active;  he  sat 
still  in  the  time  of  the  riots,t  or  was  not  so 
bold,  enterprising,  vigilant,  and  active  as  his 
duty  called  upon  him  to  be,  that  was  a  mis- 
bcliaviour  in  a  public  station,  as  such.  Gen- 
tlemen, it  is  very  singular,  that  even  with 
respect  to  the  common  subjects  of  England 
who  are  not  bound  by  any  peculiar  duty  of 
their  situation,  but  by  the  general  principles 
of  public  kiw,  why,  if  they  omit  their  duty, 
even  to  the  dc^ee  of  letting  a  road  go  out  of 
repair,  the  public  being  interested  in  it,  it  b 
cause  for  indictment,  &  it  the  inhabitants  of 
a  place,  or  be  it  any  person  upon  whom  that 
duly  lies,  even  the  omission  is  a  cause  of  an 
indictment  for  the  non-feaiance  of  it.  If  this 
is  a  public  office,  it  appears  to  me,  to  be  a 

*  Mr.  Alderman  Kennctt. 
t  See  the  case  of  lord  Geoi^  GordoUi 
oitff^  voL  SI,  p.  485. 


principle  that  it  has  public  duties  belonging 
to  ft,  and  the  violation  pf  those  duties, 
whether  h  consists  in  doing  a  thing  that 
ought  not  at  all  to  be  done,  which  is  what  the 
law  calls  mal-feasance ;  pr  the  doing  a  thing 
that  may,  and  ought  to  be  done,  ana  he  does 
it  ia  S'way  it  ought  not,  which  is  mis-feazance ; 
in  either  of  these  cases,  I  take  it  to  be  a  clear 
principle,  universally  prevailing,  that  an  in- 
dictment will  lie  for  it  My  fhend  and  I  ar* 
at  issue  upon  that  matter,  for  I  take  the  prin** 
ciple  of  law  to  be  perfectly  dear,  and  so  far 
firom  its  being  found  in  no  book,  that  tbere  is 
not  a  book  written  upon  the  law,  in  which  ii 
is  not  to  be  found ;  but  my  learned  friend 
says,  that  it  is  not  the  defendant's  duty,  at  all« 
to  do  .that  which  we  charge  him  with  not 
doing.  ^coUect^  gentlemen,  what  the  charge 
is ;  It  consists  m  his  not  disclosing  to  the 
auditor  of  the  imprest,  that  which  he  was 
bound,  by  his  duty,  to  disclose,  knowing  that 
the  facts  existed;  Uie  knowledge  is  not  dis*- 
puted  at  all ;  his  not  doing  it  is  not  disputed; 
out  it  is  said,  that  it  does  not  lie  upon  him  to 
do  it.  Gentlemen,  it  puts  me  in  mind  of  a 
case  that  I  remember  was  determined  before 
a.  learned  judsey  snd  which,  I  beUeve,  came 
here  afterwards  upon  tlie  statute  of  bribery, 
which  is  specifically  penal;  a  man  was 
punished  to  a  certain  amount  (as  this  is  an 
arbitrium  of  the  Court) ;  a  man  was  prosecuted 
for  taking  a  bribe;  the  statute  punishes  ^ 
man  for  having,  or  claiming  a  right  to  vote ; 
in  this  case,  the  action  laid  that  he  had  a 
right  to  vote ;  but  the  learned  judge,  who 
tried  the  cause,  was  clearly  of  opinion,  that 
it  was  not  competent  for  a  man,  who  takes 
money  as  a  vote,  to  allege  that  he  had  not  a 
right  to  vote;  that  was  said,  I  think,  by  Mr. 
Justice  Yates.  Now  what  a  strange  thing 
is  it  for  Mr.  Bembridge  to  say  he  is  no  public 
officer,  though,  under  his  hand,  you  have  a 
receipt  for  8,600/.,  for  doing  this  very  busi- 
ness, and  now  in  this  court  he  says,  it  did 
not  lie  upon  him  to  do  that,  which  he  has 
received  8,600/.  for  doing.  He  has  called 
several  witnesses  to  prove  that  there  is  no 
duty  in  this  office,  relative  to  these  matters  of 
guards,  and  garrisons,  and  regiments,  and 
aeputv-paymasters,  em|rfoyed  abroad,  aiid 
God  knows  what ;  however,  my  frtenas  did 
not  ask  any  one  of  those  eenllemen,  whether 
it  was  not  part  of  the  defendant's  duty  to 
carry  in,  and  settle  the  accounts,  for  it  is 
somewhat  an  unusual  thing  to  call  four  oj 
five  witpesses  flatly  to  contradict  their  own 
client  himself,  in  a  matter  about  which  he 
cannot  be  ignorant,  but  has  the  most  perfect 
knowledge;  hear  Mr.  Bembridge  himself, 
speaking  upon  oath  on  the  subject,  after  he 
had  been  m  his  office  for  so  many  years, 
employed  daily  in  the  duties  of  it,  in  the  way 
in  which  he  has  performed  them.  The  first 
description  he  gives  of  himself  to  the  com* 
missioners  of  the  public  accounts,  is,  that  he 
carries  in  and  makes  up  the  accounts  of  the 
paymasters  after  they  are  out  of  office,  a# 
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is  any  thing  in  the  nature  of  the  tfficles  that 
made  it  tm  all  ddubtfuly  whether  they  should 
be  brought   fonrards   at  an  earlier  periodn 
Not  the  least  doubt  in  the  world. — ^In  my  ap« 
prehension,  it  was  their  boonden  doty  to  do 
It,  and  so  far  am  I  from  blaming  them,  that 
I  cannot  but  commend  them  for  H,  knowing 
no  more  than  what  I  see.    I  say,  not  only 
that  there  is  no  harm  in  it,  but,  I  believe  you 
will  agree  with  me  in  thmking  that  they 
would  exceedingly  til  have  oerformed^^nay, 
that  they  would  ^ibsolutely  ti^ve  betrayed^ — 
the  duty  of  their  stations,  if,  upon  such  s  fhcf 
being  revealed  to  them,  by  lord  Sondes,  they 
had  sleeped  over  it,  and  made  no  iinqairiet 
about  it;   my  learned  friend  admits  that; 
then  who  brings  Mr.  Rose  hereto  testify  tfats  ^ 
not  the  late  ministry,  they  are  of  the  ytar$ 
beyond  the  fiood^  they  have  nothisg  to  do 
with  it  Fa  loud  laugh].    If  there  is  any,  the 
fault  belongs  to  us ;  I  should  lie  sorry  llntt 
those  gentlemen  should  have  any  inore  than 
their  own  imperfections  upon  their  hc»ds;    I 
do  not  say  whether  they  are  enough  to  press 
them  at  all,  but  it  is  my  duty  to  take  caiv, 
that  they  should  not  have  that  offence,  if  it 
be  one,  to  answer  for,  which  is  mine,  and  not 
theirs.    We  have  the  conduct  of  this  prosecu* 
tion,  and  if  there  be  any  thing  reprehensiUey 
cruel,  or  unjust  in  the  management  of  it,  then, 
to  be  sure,  we  are  to  blame  for  it.    Mr.  Rose 
testifies  that  which  clearly  is  evidence,  which 
is  the  best  evidence,  the  account  the  party 
voluntarily  gave  of  the  matter  at  th^  time ;   I 
know,  very  well,  that  that  may  be  the  very 
worst  sort  of  evidence,  but  then  it  must  be 
made  so  by  the  means  of  certain  circum* 
stances,  concerning  which,  my  friend  did  not 
institute  an  inquiry ;  had  Air,  Bembridjge  been 
cajoled  into  giving  this  account,  had  He  been 
terrified  into  it,  had  any  improper  arts  been 
used  to  obtain  it,  that  would  have  made  the 
production  of  it  scandalous ;    but  the  gentle- 
men never  asked  any  thin^  about  that ;  then 
where  was  the  inquisition  r  the  artifice  ?  and 
what  were  the  base  means  employed  to  bring 
this  matter  to  the  bar  of  the  pubhc  ?  It  is  the 
volimtary  declaration  of  the  par^  himself, 
upon  this  fact  being  objected  to  him,  and    if 
amounts  to  this;  I  did  it  with  my  eyes  open  - 
I  knew  it  lonjg,  and  many  a  day,  even  before 
the  penciled  figures,  which  stated  this  balance^ 
48,000/.  less  wan  it  really  was.    Now,  gen^ 
tlemen,  what  would  you,  and  what  would  the 
public  have  said  of  me,  or  of  my  learned  col- 
league,  in  whose  absence  this  duty  is  very  hxtt- 
perfectly  conducted  by  me, — what  would  th< 
public  nave  said,  if,  possessed  of  thid   fad 
taken  from  the  mouth  of  the  party  I  had  pul 
it  into  my  pocket  and  not  pn>dueed  it  ?  M  j 
learned  fifiend  says — (it  is  the  language  of  th< 
advocate  who  is  feed  for  it),  '  I  should  hav« 
*  commended  you  much.'    Every  body  mus' 
have  said,  I  betrayed  my  duty,  to  suppresi 
material,   weighty  evidence,   admissible    ii 
pomt  of  law,  and  m  a  manner  Absolutely  con- 
clusive as  to  the  fiiot.    If  a  ma0|  eonducting  i 
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Well  as  of  the  paymasters  whb  are  ift  office. 
Now,  gentlemen,  will  you  believe  the  de- 
fendant himself,  or  will  you  believe  no  more 
tiian  what  these  people  have  said  (T  dare  say, 
that  which  is  truth),  that  it  is  his  duty  to 
look  af^r  all  these  guards,  and  sarrisons,  tod 
the  like?  but  none  of  them  wUl  say  that  it 
h  not  his  duty  to  make  up  these  accounts; 
nay,  the  last  witness  confirms  Mr.  Bembridge 
and  all  our  witnesses  in  sa3ring  that  in  every, 
instance  within  their  knowledge,  this  duty 
has  actually  been  done,  in  the^time  of  Mr. 
Rigby,  in  the  time  of  lord  Sydney,  of  lord 
North,  and  every  other  paymaster,  by  the 
accountants  in  the  very  crffice  that  Mr.  Bern- 
bridge  filled. 

Now,  gentlemen,  this  being  stated  as  p^rt 
of  his  employment,  for  which  he  is  retained, 
tod  has  a  reeular  salary— not  out  of  the  pay- 
inaster^s  pocket,  but  out  of  the  public  purse,— 
it  is  the  most  amazing  thing  to  mc,  to  hear 
it  contended  (and  I  have  not  yet  heard  the 
principle  upon  which  it  is  contended),  that 
this  man  is  not  as  really,  though  not  as 
elevatedly  in  office  as  the  noble  earl  ))efore 
#hom  I  am  speaking. 

Gentlemen,  you  will  give  me  leave  to  make 
an  observation  or  two  upon  the  manner  in 
which  this  charge  is  supported,  and  the  irapu- 
fations  which  have  been  thrown  upon  certain 
persons,  where  they  shall  not  rest,  because 
they  ought  not ;  if  the  reflections  are  just, 
they  belong  to  other  persons,  and  should  have 
been  directed  to  another  quarter.  My  learned 
friend  says,  that  the  production  of  Mr.  Rose's 
Evidence  way  neither  necessary  nor  becoming ; 
he  represented  it,  as  if  the  manner  of  coming 
At  this  evidence  was  exceedingly  insidious, 
reprehensible,  perfectly  inquisitorial.  Now, 
gentlemen,  I  will  just  say  a  word  or  two  upon 
that;  I  do  not  mean  to  make  panegyrics,  as  I 
ftaid  before,  but  it  were  a  very  strange  con- 
duct, I  should  think,  in  the  officers  of  that 
day,  if  finding  from  lord  Sondes,  or  any  other 
person  that  just  atth6  time  when  they  are  in- 
stituting an  inquiry  into  the  state  of  the  sub- 
lurcountants,  there  is  a  return  made  of  48,000/., 
that  had  been  concealed  for  ten  or  twelve 
years— for,  you  observe,  all  these  accounts 
arefrom  the  year  1757,  to  1765,  so  that  it  is 
eirfitccn  years  ago  from  the  very  last  of  them, 
--nndhig,  that  without  notice  to  any  person, 
but  under  pretence  of  rectifyihg  the  account, 
l^  nutting  in  two  articles  of  1,300/.,  there  is 
Moed  to  them  after  all  this  connivance  and 
tecrecy,  an  additional  balance  of  48,000/.; 
upon  lord  Sondes's  stating  this  fiict  to  the 
treasury,  did  it  not  become  them  to  inquire 
how  it  came  about  ?  Whom  should  they  inter- 
rogate ?  Could  they  interrogate  any  but  those 
jrho  knew  the  fact,— those  who  were  parties 
in  it?  Should  they  not  ask  for  an  explanation 
of  it?—\Vhy,  Mr.  Bembridge,  how  came  you 
to  do  this?  Pray  is  this  a  new  discovery  ?  Are 
they  sums  of  money  o^  which  you  have  only 
had  recent  inteffigence?  Nothing  Iflce  h,  I 
knew  of  them  kmgagor    tbeikteiasifthere 
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piiblk  i^#oMiitiotty  bi9a  s^nse  df  his  doty  td 
the  DubliCy  in  m  v  idea,  that  sense  of  duty  calls 
for  him  to  produce  all  Uie  evidence  he  hais. 
Mv  learAed  friend  says  a  strange  thing,  con- 
»dering  what  he  knows  about  it,  and  that  it 
is  so  decent, — speaking  with  great  pathos  upon 
a  subject  (of  ilvhich  f  said  nothing,  fbr  rea- 
sons which  I  think  might  be  veiy  obvious), 
that  is,  the  unibrtuHate  Heath  of  the  late  Mr. 
Powtll,  he  savs,  if  Mr.  Powell,  whowite  a 
victim  to-r^f^dt  shall  I  call  it?  public 
danKAii^->had  not  died,  Mf.  Bembridge  never 
ii^ild  have  been  prosecuted.  This  is  the 
most  extraordinary  thing  that  I  ever  heard  ii^ 
my  life,  because  my  learned  friend  sutelv  was 
appriaed  that  (he  ptoseeutions  against  both  Mr. 
Powell  and  Mr.  Bembridge  went  hand-in- 
hand  together;  that  the  natoe  of  one  was 
never  mentioned  without  the  name  of  the 
othei^  and  I  am  perfectly  sure  (though  my 
friena  ought  not  to  be  called  u^on  to  say  it), 
that  my  learned  friend,  if  not  retailed  as 
counsel  for  both  at  the  same  minute,  Was  cer- 
tainly retained  fbr  Mr.  Bembridge,  before  the 
death  of  Mr.  Powell.  It  has  been  the  subject 
of  conversation  every  where ;  but  1  happen 
to  know,  that  the  prosecutions,— though  tney 
.Iters  inst&tirisd  not  by  us,  but  our  predeces- 
sors in  office  -  were  i^nst  both ;  that  is  deci- 
sive, #iat  the  living  or  dying  of  Mr.  Powefl, 
bAl  nothing  to*  do  with  the  prosecution  of  Mr. 
Bembridj^e;  and  in  the  life-^me  of  Mr. 
Powell,  It  was  a  inatter  of  such  perfect  noto- 
riety, that  you  must  have  heard  the  names  of 
Powell  and  Bembridge  always  connected  toge- 
ther in  the  stor^.  There  is  no  foundation  or 
colour  for  this  assertio*;  fxn  whether  Mr. 
Poweftwas  guilty  at  all,  much  less  if  guilty 
of  a  greater  offence  thad  Mr.  Bembridge,  we 
arc  not  ixrauiring  info.  The  only  matter  for 
you  to  decide  (for  the  degree  of  gniK,  and  the 
quantum  of  the  punishment,  is  not  in  your 
hands  at  all),  you  are  to  pronounce  only, 
whether  the  defendant  is  gtiilty  or  innocent 
of  the  fact  imputed  to  him,  that  fact  being  an 
omission  in  the  dut^r,  which  it  was  incumbent 
on  him  to  fulfil,  which  he  jstates  that  he  was 
apj^iQted  to  do,  fan  the  very  terms  objected 
to  him  in  this  record,  that  is,  to  settle  and  ad- 
just the  accounts  of  the  paymaster ;  he  ac- 
KDowledges  that  it  was  nis  duty,  and  it  is 
clearly  and  iirefragably  proved  that  he  did  not 
do  this. 
Then  my  Deam^  friend  says,  '  Aye,  but 

*  you  must  do  more,  it  is  not  enough  to  prove 

*  that  he  has  omitted  these  sums,  he  mirst  do 
*it  wilfully;'  I  wonder  my  learned  friend 
should  waste  a  minute  upon  that,  fbr  if  there 
i?  any  part  of  the  case  that  is  incontrovertibly 
proved,  it  is  the  wilfiilncss  of  it ;   for  he  says, 

*  I  knew  it  ^11,  I  knew  it  lonj  ago,  I  was 

*  perfectly  aware  of  H  ;*  he  uses  an  infinite 
▼ariety  of  phtase,  all  expressive  of  the  same 
i^ea;  there  waS  nothing  dohbtftil  in  any  one 
^S  those  articles,  yet  tfiej'  were  ndt  brcdight 
%«*a]rd;  theii  tbftt  is  a  imA  ottiisslkm,  and  it 
^l&loiSBission,  g^ve  ^e  leave  t(»  tdl  yott;  m 


A.  &  nstf* 


m 


9WaHKi6f  6f  A&sAdll  riloteehl— if  fbr  ftighfeen 
or  nineteen  years  togetkeif,  the  sum  of  48,000/. 
is  not  brought  to  the  account  of  the  fliAllc, 
youk*  ilhagination^  call  bett<$r  conceive,  thi^i  I 
can  Express  to  you,  what  immense  abuses' 
there  must  be  in  every  office  in  the  kinedom, 
if  the  business  of  it  is  conducted  in  this  son 
of  manner. 

Gentlemen,  I  will  trouble  you  with  M 
farmer  observations.  There  efe  a  great  ikiany 
wil^sses  to  a  ihatter  concerning  which  I 
should  be  very  sorry  to  say  a  word,  about  tes^ 
timon^  to  character.  The  gentleman's  cha- 
racter is  attested  by  persons  of  high  rank  and 
undoubted  honour ;  1  diare  say,  he  always  bore 
af  very  good  character,  and,  therefore,  if  his* 
character  will  do  him  any  »>od,  let  it;  I  shadl 
not  make  a  single  observaSon  npon  it;  he  i» 
not  prosecuted  for  the  Want  of  character ; - 
fof  any  oDence  iii  any  former  part  of  his  life. 
These  noble  lords,  and  the  learned  gentlemen 
have  said,  that  they  did  not  know  that  he'  had 
done  evil ;  you*  are  to  judge  whether  you  will 
not  believe  him,  when  he  says  liimself,  that  * 
be  has  done  evil.  You  will  decide  accming ' 
to  the  weight  of  the  evidence,  and  will  give 
|hal  verdict  which  is  light. 

Summing  vp. 

Lord  Afansfieid.  Gentlemen  of  tihe  Jurv.-«-' 
This  is  an  inibrmation  against  the  def^dnuit^ 
which  states,  that  the  omce  of  accountant,  in 
the  paymaster's  office,  is  a  place  of  important 
public  trust  and  confidence,  and  Is  relative 
particularly  to  the  passing  the  accounts  of 
paymasters  out  of  offic^  as  well  as  pstymasters 
m  office :  That  the  defendant  was  appointed 

'  accountant   in  the    year   1776:    That  th^ 
accounts  of  my  lord  Holland^  then  paymaster, 

I  had  been  finally  brought  in,  in  the  year  177?, 
before  the  time  he  was  appointed  accountant : 
That  (torn  the  y^af  1776,  v4ien  he  was  ac- 
countant down  to  October  or  November.. 
178^,  he  concealed,  wilfiilly,  corruptly,  and 
fraudulently,  fVom  the  auditor  of  the  imprest, 
a  varie^  of  items,  which  were  a  charge  uponr 
my  lord  Holland,  amounting,  in  the  total,  to 
the  sum  of  48,799/.  lOt.  ltd.  From  this 
change,  yoU  sec,  there  arc  two  propositions  for 
you  to  be  satisfied  of.  The  first  is,  that  tfibi 
place  of  accountant  in  the  naymaster's  office, 
IS  a  pla/tst  of  public  trust  and  confidence,  rela^ 
tive  to  the  {>as5in^  the  accounts  of  the  pay-* 
masters  out  of  ofhce,  that  is,  that  it  is  a  Check 
upon  those  who  pass  the  account  of  a  pay- 
master out  of  office,  that  they  should  be  exa-- 
mined,  controlled,  and  surcharged  befcire  the 
auditor,  by  the  accutintant;  that  H  the  first 
proposition  of  fiict  necessary  for  ^ou  to  b<f 
satisfied  of.  The  next  propositioti  m  point  of 
fact  necessary  fat  you  to  be  satisfied  of,  ii, 
that  these  coficeahnents  were  mtide  by  thd 
defis^ndtiit,  Beitibridg^,  cdrrtmtly  dnd  firaudif- 
lently.  If  you  af e  satisfied  of^thes^  ttira  f^ts, ' 
yovL  are  fheti  MrArtimted  to  find  the  defeiidant 
guilty  of  the  indictment  iA  (mint  of  fiMt. 
WMifeeMtltd^thdhK#  «f  the  easd,  wbeti  t 
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come  to  fttote  that  to  you,  I  wDl  tell  you  all 
1  think  necessary  for  you  to  consider  upon 
the  subject. 

The  nrst  fact  is  with  regard  to  the  nature 
and  duty  of  this  office.  On  the  part  of  the 
prosecution,  they  prove,  by  Mr.  Hughes  and 
hy  Mr.  Wigglesworth,  two  of  the  deputy 
auditors,  that  the  business  of  the  office  in 
pas^g  accounts  before  them  is,  to  send  ever}' 
observation  they  make,  to  the  accountant; 
and  from  the  accountant  they  expect  a  solu- 
tion, an  explanation,  and  assistance ;  that  in 
this  particular  case,  from  1776,  the  time  that 
the  defendant  was  accountant,  the^  made 
objections  to  him,  they  talked  to  him,  they 
applied  to  him,  and  they  considered  him  as 
tne  person  who  was  to  answer  thpsc  objections, 
&C.  Besides  that,  they  have  reiatd  the  exami- 
nation of  the  defendant,  upon  oath,  before  the 
commissioners  of  accounts,  in  which  he  ex- 
pressly says, '  that  he,  as  accountant,  carries 

<  on  and  makes  up,  the  accounts  of  the  pay- 

<  masters  after  they  are  out  of  office,  as  well 

*  as  those  of  the  paymasters  in  office.'— They 
&ther  call  Mr.  Rose,  as  to  his  examination 
before  the  treasury,  and  there,  upon  a  ques- 
tion beine  put  to  him,  he  says, '  he  knew  that 
'  it  was  nis  duty  to  have  discovered  those 

*  items.'  Farther,  they  have  produced  a  war- 
rant for  a  deduction  to  be  made  by  the  exe- 
cutor of  my  lord  Holland,  of  the  sum  of 
14,000/.  for  expenses  and  fees  attending  the 
passing  of  those  accounts  of  lord  Holland's, 
in  which,  the  fees  belonging  to  the  defendant 
relative  to  those  accounts,  is  2,600/.  and  to 
bb  clerk  500/. 

In  contradiction  to  this,  and  to  show  that 
it  is  not  the  duty  of  the  office,  they  have  fij^st 
cross-examined  Mr.  Hughes,  who  says,  that 
in  the  case  of  Mr.  Winnington,  Mr.  li^ram, 
who  was  hb  executor,  passra  the  account  and 
was  permitted  by  Mr.  Bangham,  who  did  ask 
information  from  the  accountant  but  that  Mr. 
Ingram,  himself,  and  nobody  else,  passed  the 
account  of  Mr.  Winnington ;  but,  afterwards, 
the  accountant  had  t&  fees  allowed  upon 
passing  those  accounts.  This  comes  out  from 
the  cross-examination  of  Mr.  Hughes,  for  Mr. 
Hughes  says,  he  personally  knows  of  no  such 
instance  since  that  time ;  but  they  have  called 
Mr.  Bangham,  who  has  been  a  clerk  in  the 
pay-office  thirty-three  years,  and  he  gives  an 
account  of  the  duty  of  the  office,  that  makes 
it  a  very  important  office  indeed,  for  you 
observe  Uie  bng  list  and  roll  that  be  and  Mr. 
Crawford  gave  of  the  duties  of  the  accountant- 
general,  and  at  last  he  concluded  with  saying, 
tbaX  the  whole  bu^ess  almost  entirely  -lay 
upon  him,  for  he  kee{>8  all  the  accounts,  extra* 
ordinaries  and  ordinaries,  abroad  and  at  home ; 
but  as  to  this  particular  point,  the  duty  of 
passmg  the  ex-paymaster's  account,  he  swears 
expres&ly,  that  in  his  opinion,  it  is  his  own 
option,  whether  he  will  or  will  not  make  up 
the  accounts  of  the  paymasters  out  of  office; 
and  he  says,  in  my  lopd  Chatham^s  casc^  ailer 
the  d^th  of  the  accountant,  who  bad  pegun 


to  pass  his  account,  that  the  rest  of  tbem 
were  passed  by  Mr.  Lamb  and  not  by  ibm 
accountant. 

The  next  witness  is  Mr.  Crawford,  who 
speaks  to  the  same  effect,  and  enumerates  ail 
tne  other  articles  of  the  duty  of  the  accoun* 
tant ;  but  as  to  the  making  up  the  ex-pay- 
master's  account,  he  denies  that  it  belongs  to 
him,  and  that  there  was  an  instance,  in  the 
time  of  lord  Chatham,  where  it  had  b«en 
otherwise. 

Thus  stands  the  evidence,  on  both  sides, 
with  regard  to  this  first  proposition^  the  nature 
and  importance  of  this  office,  relative  to  pass* 
ing  the  ex-paymaster's  accounts:  if  he  has 
nothing  to  do  with  passing  the  accounts  of 
the  paymasters  out  ot  office,  then,  to  be  sure, 
this  information  falls,  because  the  basis  of 
the  information  is,  that  it  is  the  dufy  of  his 
office.  Supposing  you  to  be  of  opinion  it  is 
the  duty  ot  his  office,  then,  the  next  codsI* 
deration  is,  whether  this  is  a  wiliiil,  fraudu- 
lent, and  corrupt  concealment  Lmrd  Holland 
was  appointed  paymaster  in  the  year  1757, 
and  went  out  ot  office  in  the  year  1765,  but 
his  accounts  come  down  to  the  Midsuauner 
following :  in  1773,  the  last,  the  final  accounts 
were  to  be  filed ;  what  was  ^ven  in  then  as 
a  final  account,  he  says,  does  not  mean  that 
no  items  might  not  be  added  to  it;  at  this 
time,  there  are  in  the  books  of  the  pay-office, 
some  charges  to  Paris  Taylor,  which  are 
not  brought  in:  observations  are  sent  from 
the  auditor's  office  to  &e  defendant;  he.  Is 
called  upon,  repeatedly,  to  give  his  answers 
and  explanations  upon  those  observations  ; 
he  sees  them,  and  he  does  not  say  a  word 
with  regard  to  any  of  those  items.  At  last 
they  send  to  close  the  account;  it  is  sent  to 
the  pay-office;  in  October  or  November  1ms  is 
called  upon  again«  and  then  it  is  proved,  by 
Mr.  Wigglesworth  and  by  Mr.  H\{ghfi»,  that 
he  tells  them  he  has  nothing  more  to  say^; 
the  books  go  to  the  office  to  have  two  items, 
making  up  thirteen  hundred  odd  pounds.  In- 
serted ;  the  defendant  tells  them  ne  has  no. 
thing  more  to  do,  but  refers  them  to  Mr. 
Powell ;  Mr.  Powell  was  the  accountants  and, 
to  be  sure,  referring  them  to  Mr.  Powell  was 
saving — I  have  noUiing  to  charge  them  with, 
I  have  no  farther  observations  to  make :  they 
are  referred  to  Mr.  Powell,  and  then  comes 
the  account  with  a  penciled  balance  struck, 
to  about  six^  odd  thousand  pounds,  ami  the 
two  items  that  the  books  were  sent  to  have 
inserted  in  them,  are  not  inserted,  but  they 
are  taken  into  the  balance.  Afler  this  pen- 
ciled  balance  is  made  out,  notice  is  given  that 
the  treasuiy  were  to  have  the  accounts  sent 
to  them^  and  this  is  at  the  end  of  January^  or 
the  begmning  of  February;  the  book  being 
sent  back  for  ue  sake  of  insertin£  those  items 
into  it,  it  is  returned  to  the  auditor's-office, 
and  it  had  been  in  the  office^  unobserved,  for 
nine  or  ten  days;  at  last,  upon  lodcing  into 
it,  they  find,  between  the  two  items  inserted 
and  the  last  passed  item,  a  munbcr  of  items. 
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fttnCHintine  to  43.700/.  inserted  as  ft  charge 
upon  lord  HoUana.  To  fix  thb  as  voluntary 
upon  the  defendant,  they  use  several  facts 
and  observations ;  tlie  first  is,  that  every  one 
of  the  items  appeared  in  the  public  books, 
excepting  twenty  thousand  odd  hundred 
pounds,  all  m  small  items;  the  long  depen- 
dency of  the  account  gave  the  defendant  an 
opportunity  to  examine  every  thing;  but  the 
strength  of  the  charge  here  is,  that  the  de- 
fendiuit  being  examined  before  the  lords  of 
treasury,  owned,  that  for  a  long  time  before 
the  account  of  the  penciled  balance  was  sent 
back,  which  account  did  not  contain  any  of 
those  items,  that  he  knew  of  all  them.  Now, 
with  whatever  view,  whether  in  ease  of  Mr. 
Powell,  or  for  any  other  improper  purpose,  if 
you  are  satisfied  it  was  a  fraudulent  conceal- 
ment, and,  to  be  sure,  many  purposes  might 
be  answered  by  the  concealment—it  lessens 
the  balance  demanded  by  the  public — it  could 
turn,  in  a  variety  of  ways,  for  the  benefit  of 
the  accountant ; — ^but  to  convict  the  defendant 
of  a  crime,  it  is  necessarv  that  vou  should  be 
satisfied  that  it  is  wilfiuly  and  fraudulently 
done; — ^in  short,  that  he  does  not  do  that 
which  it  was  his  duW  to  do,  in  disclosing  this. 
If,  upon  these  two  facts  you  are  satisfied  that 
the  charee  is  made  out,  with  regard  to  the 
law  of  tiic  case,  I  have  very  litSe  difficult}' 
in  saying  what  my  opinion  is ;  I  have  not  a 
particle  of  doubt,  that  where  a  man  has  an 
office,  created  by  the  king's  letters  patent, 
immediately  or  derivatively,  which  is  of  im- 
portant trust  and  consequence  to  the  public — 
that  for  the  violation  of  that  office,  he  is  as 
much  indictable  as  any  magistrate  or  officer 
that  has  been  alluded  to ;  it  is  an  office,  the 
duty  of  which  the  pubfic  are  interested  in, 
ancf  I  have  no  manner  of  doubt,  but  upon 
principUs,  there  is  n«  want  of  any  preceaent 
of  the  same  kind  as  this ;  I  have  no  doubt  a 
Wilfiil  violation  of  the  duty  of  that  office  is 
indictable,  but  if  it  is  not  indrctable,  the  objec- 
tion appears  upon  the  record,  and  judgment 
willbearresiea.  Therefore,if  you  are  satisfied 
in  both  of  thepoints,you  will  find  the  defen- 
dant guilty ;  it  you  are  not  satisfied  in  either 
of  them,  then  you  ought  to  acquit  him. 

The  jury  withdrew  for  a  short  time,  and 
then  returned  into  court,  with  a  verdict|  find- 
ing the  defendant,  GuUty. 


The  proceedings  in  the  Court  of  King's-bench, 
on  motion  m  a  new  trial,  Nov.  10, 1783. 

Mr.  Beareroft,  In  the  case  of  the  king 
^ad  Bembridge,  I  am  to  move  your  lordship 
for  a  rule  to  snow  cause,  why  there  should  not 
be  a  new  triaL  This  information  was  filed, 
by  the  attorney-general,  against  the  de- 
fendant, for  a  breach  of  his  du^  as  accountant 
In  the  office  of  t>ayniaster-c;enera],  by  an 
omission  of  what  u  supposea  to  be  a  part  of 
thKtda^. 

It  would  be  nght  lUtlahouId  state  the 


several  counts  which  vary  from  each  other 
as  they  stand  upon  the  face  of  the  informal 
tion,  for  I  think  one  may  perceive,  that  the 
very  learned  and  judicious  person  who  diew 
this  information,  charged  it  to  the  full  po»- 
sible  extent  that  he  could  conceive  of  the 
crime  in  the  first  count ;  he  had  some  doubts 
about  very  material  parts  of  that  charge  in 
the  second,  and  therefore  he  dropped  it ;  and 
in  the  third,  he  goes  still  lower;  the  verdict, 
however,  is  a  general  verdict— Guilty.--OT 
course,  in  order  to  maintain  that  verdict,  it 
must  be  necessary  that  there  should  hav« 
been  evidence  to  maintain  every  one  of  the 
counts;  I  conceive  so,  with  great  submission 
to  the  Court,  for  the  Court  is  to  pronounce 
judgment  upon  the  record ; — upon  the  record 
It  stands  that  the  jury  have  found  him  guilty 
of  each  of  the  three  charges ;  if  the  first 
charge,  in  the  first  count,  be  a  charge  of  a 
crime  upon  the  face  of  it,  whoever  looks  upon 
this  record,  and  perceives  the  judgment  jg;iven 
b^  the  Court,  must  suppose  that  that  discre- 
tionary judgment  is  given  for  that  offence 
described  in  the  first  count; — it  is  necessary, 
therefore,  that  that  finding  should  be  war- 
ranted by  the  evidence. 

My  lord,  the  first  count  chains  that  Mr. 
Fox  was  paymaster  for  a  considerable  portion 
of  time,  which  I  need  not  encumber  your 
lordships  with ;  that  the  place  of  accountant, 
in  the  office,  to  the  receiver  and  paymaster- 

feneral,  is  of  great  public  trust  and  confi- 
ence,  touching  the  making  up  the  accounts 
of  the  receiver  and  paymaster-general,  and 
the  adjusting  and  settling  the  same  with  the 
auditor  of  the  imprest.  That  seems  to  be  an 
essential  charge  m  this  count,  clearly  so  cod* 
sidered  by  the  drawer  of  the  information,  for 
that  part  of  the  charge  is  omitted  by  him  in 
the  second  count.  Tnat  charge,  it  will  be  re- 
membered, is,  that  the  place  of  accountant  in 
this  office  of  paymaster,  is  a  place  of  great 
public  trust  and  confidence,  touching  th^ 
makine  up  the  accounts  of  the  paymaster- 
general,  and  the  adjusting  and  settling  the 
same  with  the  auditor  of  tSe  imprest:  it  then 
goes  on  to  state,  that  the  accounts  of^my  lord 
Holland,  when  he  went  out  of  office,  were  not 
closed ;  that  a  Mr.  John  Powell  had  settled 
part  of  them ;  that  others  were  brought  ix^ 
which  are  called  the  final  account,  which 
being  expluned.  was  perfectly  understood,  on 
all  sides,  to  be  tne  last  paper  of  account  that 
was  produced  in  the  office ;  that  it  was  left  in 
the  office  of  lord  Sondes  to  be  adjusted,  and 
passed  according  to  the  course  of  the  exche- 
quer; and  that  there  were  many  sums  of 
money,  amounting  to  the  sum  of  48,0001, 
that  ought  to  have  been  mserted  in  that  last 
book  of  account,  the  final  account,  as  it  ik 
called  here«  and  that  it  was  omitted;  and  the 
same  count  then  goes  on  to  make  this  mat^* 
rial  allegation,  that  it  was  the  duty  of  the  de» 
fendant,  as  accotmtant,  to  disclose  to  lord 
Sondes  amr  charges  on  ftr.  Fox,  as  paymaster, 
which  had  been  omitted  in  aucb  accounts, 
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iRriUun  the  kaovl^dg^  of  tbe  deiead^m»  in 
order  tti^t  the  same  ^eht  be  insert ;  that 
U  was  his  duty,  therefore,  in  thb  office,  to 
disclose  any  that  be  knew  that  had  been 
omUted ;  and  it  goes  on  to  state  that,  whilst 
he  was  accountant,  application  was  made  on 
the  paxt  of  lord  Sondes  to  him  to  make  a 
discovery,  that  knowing  it,  he  wilfully  and 
corruptly  refuted  to  do  it. 

This  IS  the  way  in  which  the  ofifence  is 
•charged  in  the  first  count.  In  the  second,  it 
omiu  the  first  part,  which  stages  it  to  be  th^ 
duty  of  the  accountant  to  make  up  the  ac- 
jpounts,  and  settle  the  same  with  the  auditor 
,cf  the  imprest,  and  it  only  charges  that  he 
VUfully  refuted  to  disclose  this. 

The  last  count  contents  itself  with  barely 
stating  tbe  case  thus:  that  a  final  account 
was  delivered  into  tbe  office  of  the  auditor, 
Jord  Sondes ;  that  it  was  the  defendant's  duty 
;as  accountant,  to  discover  any  omissions 
within  his  knowledge ;  it  is  not  stated  in  this 
count  as  it  is  in  the  first  and  in  the  second, 
that  any  special  application  was  made  to  him, 
requestmg  him  so  to  do,  but  it  goes  on  to 
state  the  oare  fact,  that  be  knew  the  omis- 
sons  by  Mr.  Powell  in  the  account,  and,  in- 
lending  to  conceal  them^  did  not  discover  it, 
;and  therefore  wilfully  withheld  the  informa- 
.tion,  contrary  to  his  duty  as  ai*countant. 

These  are  the  several  ways  in  which  the 
case  is  stated ;  and  I  beg,  for  the  present,  to 
suppose,  that  I  am  right  in  contending,  that 
.wherever  upon  tbe  face  of  an  information,  or 
ypon  the  face  of  an  indictment,  such  as  con- 
tains a  legal  description  upon  the  record  of  an 
indictable  offence,  and  there  is  a  general  ver- 
'^ict  aod  a  Judgment  pronounced  by  the  Court, 
it  must,  of  necessity,  be  taken  that  the  Court 
has  pronounced  sentence,  apd  that  they  have 
^ven  a  punishment  for  that  offence  so  de- 
scribed ;  and  it  will  not  be  an  answer  to  say, 
nerhaps  the  Court  did  not  do  so,  because  they 
.lookea  into  the  evidence,  and  they  saw  that 
tlie  evidence  would  not  support  the  partiqul^ 
count,  and,  therefore  that  tney  did  not  do  it ; 
they  must  be  taken  (since  the  record  of  the 
.first  count  does  not  contain  a  good  legal 
chaige  and  indictable  crime)  to  have  pro- 
^imced  their  sentence  in  proportion  to  tnat 
ipur  lordship  sees  the  reason  why  I  labour 
^t  a  little,  because  as  the  first  count  is  n^ore 
extensive  and  more  free  of  its  allegations  \han 
the  others  are,  it  gives  me  an  ample  scope  to 
.lay  my  finger  upon  any  defect  of  evidence  as 
to  these  allegations ;  and  I  do  conceive  that  I 
have  a  right  to  move  for  a  new  trial,  not  only 
upQn  eveiv  count  in  this  informatbn,  but 
more  peculiarly  and  eniphatically  upon  tlie 
£rst  Qoun^  that  it  is  a  verdict  against  evi- 
deiE^e;  for  that  cpunt,  as  I  have  stated, 
charges  (I  won't  repptt  the  words  of  it 
jajaiHf)  but  twi<^  over,  it  makes  it,  in  an  cm" ' 
pnatical  wi^,  the  dMiy  of  t)ie  o£ce  ot  at-' 
countant  to  adJMst  and  «^e  the  accounts  of, 
tbe  paymaster  wiUi  ibfi  np^tor  of  the  im-' 


prest.  Upon  that  allegation  of  the  nature  of 
the  office,  and  ot  the  duty  of  the  olBce,  it  pro- 
ceeds to  assign  the  crime,  and  says,  that,  cou- 
trary  to  that  duty  of  the  office,  he  did  not  dis- 
close it.  It  aggravates  it,  indeed,  in  the 
charge,  by  saying  he  did  not  disclose  it  upon 
particular  request,  which  would  be  evidence 
of  the  wilfully  doine  it ;  but  I  submit  to  your 
loidships  the  foundation  and  support  of  all 
the  subsequent  criminal  charge,  eitner  in  that 
count,  or  to  be  found  in  any  part  upon  the 
face  of  the  informatk>n,  rests,  and  must  btr 
supported  there  by  the  evidence,  or  it  falls  tv 
the  ground ;  that  is  to  sav,  that  it  was  ilm 
dear  indispensable  duty  or  the  officer,  who- 
ever accepted  that  office,  that  it  was  clearly 
and  indispensably  his  duty  to  pass  the  ac- 
counts of  the  paymaster  in  the  way  in  which 
it  is  said  he  did,  and  in  the  way  in  which  it 
is  said  he  did  not  make  the  proper  disclosure. 
Now,  1  say,  it  is  a  verdict  against  evidence  in 
that  respect,  as  to  which  I  must  refer  mysclt 
to  your  lordship's  report ;  I  am  aware,  that  it 
was  attempted  to  be  proved,  and  was  proved, 
that  very  frequently  the  accounts  of  ex-pay^ 
masters  (as  they  were  called  in  the  course  of 
the  cause,  that  is,  paymasters  out  of  office), 
had  most  frequently  been  settled  by  the  ac- 
countant-general in  the  office  of  the  pay- 
master; I  agree  the  fact  was  proved,  that'll 
had  been  frequently  so ;  but  I  persuade  mj^ 
self  it  will  appear  by  your  lordship's  report  ot 
the  evidence,  that  it  came  out  from  the:  cros&< 
examination  of  every  witness,  .who  spoke  u 
that  point  on  the  part  of  the  prosecution,  tliai 
there  had  been  instances  of  accountants,  anc 
their  representatives  themselves  doing  it,  re 
fusing  to  let  anv  body  in  the  office  have  ani 
thing  at  all  to  do  wiUi  it,  and  the  same  wit 
nesses  acknowledge,  that  it  was  perfectly  un 
derstood  in  the  omce,  that  the  books  of  thes< 
accounts,  and  all  the  papers  relative  to  them 
were  the  property  of  the  epc-paymaster,  th<i 
he  had  a  right  to  take  them  away  fiom  tki 
office,  and  .that,  in  fiu:t,  he  did  take  thcr 
away  from  the  office;  that  the  succeedin 
paymaster  had  no  right  to  call  for  them,  no 
to  ]^ave  them,  and,  I  think,  I  might  ventur 
to  say,  that  the  last  session  of  paruaxneiit  ha 
produced  a  legislative  opinion  upon  the  sul 
ject;  for  an  act  regulating  the  pav-offici 
unong  other  things  has  an  express  clause  t 
make  that  law  which  was  not  law  before 
that  is  to  say,  <  that  all  the  books  of  accoum 

*  of  paymasters  going  out  of  office  shall  be  Ic 
'  at  that  office,  and  shall  be,  for  the  liitur 

*  Gonsklered  as  the  property  of  that  office,  veil 
'  a  licence  for  the  peisons  cenceKned  to  lia^ 

*  recourse  to  them  whenever  there  was  prop 

*  occasion ;'  if  tliat  be  ^,  I  submit  tli^t  i^ 
verdict  against  evidence ;  lor,  I  conceive  it 
impossible  for  any  man,  rationally  speaJcLn 
to  Qoutend,  still  less  is  it  fit  that  a  m^a  al^ou 
be  found  guilty  of  a  criminal  charge  \jpc 
§uch  a  ground,  and  uppn  such  kind  Qrrea.so 
ing,  that  it  is  tbe  duty  of  a  man  tq  do   tb 
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which  it  b  n6t  in  hia  power  to  do.  How  is  it 
possible  that  it  caa  have  been  the  dutv  of  the 
office  of  the  accountant-general  in  the  payt 
•ffioe  to  do  it,  to  pass  the  accounts  of  the  ex- 
paymaster,  when  It  was  perfectly  at  the  option 
pf  the  ex-pfl[yniaster,  or  dead  paymaster's  re- 
presentative,' whether  he  should  do  it  or  not  ? 
J  took  the  liberty,  at  the  trial,  to  state  to 
the  jury,  and,  with  submission,  to  call  for  his 
k>rdship*s  direction  and  opinion  upon  that 
bead,  that,  upon  the  evidence,  it  appeared 
so  clearly  tliat  the  person  acting,  or  his  repre- 
sentative acting,  had  a  right  to  take  all  the 
papers  and  all  the  books  away,  which  I  ven* 
tured  to  state,  *  and  which  1  do  again,  for 
the  consideration  of  the  Court; — that,  upon 
that  evidence,  it  will  appear,  that  if  the  ex- 
paymaster  or  bis  executors  had  got  the  books 
und  papers  in  his  hands  and  was  going  out  of 
the  ooor  of  the  fmy-oifice,  and  the  new  pay- 
master ran  after  him  and  snatched  them  from 
him.  the  ex-paymaster  or  his  representative 
misnt  bring  an  action  of  trover  for  them; 
and  I  hope  it  will  appear  that  I  did  not  over- 
state the  case  when  I  stated  it  so.  It  cannot 
be  the  du^  of  an  officer  to  do  that  which  it 
is  not  in  the  power  of  any  officer  to  do,  nor 
is  it  in  the  power  of  any  mortal  to  transfer 
the  power  to  him  of  so  doing.  When  we 
talk  of  its  being  the  duty  of  an  officer,  we 
suppose  that  if  it  is  not  done,  it  must  be 
merely  his  &ult;  now,  in  every  instance 
where  a  paymaster  is  out  of  office  or  dies,  if 
I  am  right  upon  that  evidence,  they  have  a 
nght  to  take  the  books^  then  he  has  not 
wnerewithal  to  do  it,  he  cannot  doit;  it  is 
impossible;  and  it  appears  in  evidence,  upon 
the  part  of  the  prosecution,  that  this  had  been 
the  practice,  and  cases  were  stated ;— In  the 
ease  of  Mr.  Winnington^s  representative,  Mr. 
IneTam;--In  the  case  of  lora  Chatham  him- 
seff,  who  appointed  a  Mt.  Iamb  to  do  it,  who 
had  noUiing  to  do  with  the  pay-office.— In 
these  recent  instances,  it  was  stated  they  did 
it,  and  it  was  understood  that  they  had  a  right 
to  do  it;  I  do  not  mean  to  sink  that,  un- 
doubtedly, it  will  appear,  by  your  lordship's 
repM't,  that  the  accountant-general  had  cer- 
tarn  fees,  which  in  the  ultimate  making  up 
that  account  were  allowed  him  for  assisting 
in  making  up  the  account ;  it  was  so  statea 
and  so  understood  at  the  trkd;  when  that 
evidence  comes  to  be  looked  into,  it  will 
amount  only  to  this,  that  he  had  certain  fees 
given  him  for  somethinc;  relative  to  these 
accounts,  but  for  particularly  makine  up  the 
accounts  of  the  arrears  that  were  aue^  for 
that  they  ch^e  here  the  arrears  that  are 
'  due  from  the  ex-paymaster,  there  is  no  gra* 
tuity  for  that:  Mr.  Bembridge  never  in- 
structed us  to  deny  that  after  a  paymaster  is 
out  of  office  a  great  deal  of  business  is  done  j 
by  him;  a  great  many  things  were  stated 
with  rewd,to  the  staff  officers,  and  otlicr 
things  (I  cannot  state  very  conectly  now) . 
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that  had  nothing  to  do  with  the  making  out 
the  accounts  of  his  arrears.  When  the  Ac- 
counts are  ultimately  settled,  something  is 
allowed  to  the  accountant,  which  has  been 
given  to  the  accountant  in  the  pay-office,  buf 
surely  that  does  not  import  duty;  for  your 
lordship  will  recollect,  that  upon  a  division 
of  a  large  sum,  some  thousand  pounds,  that 
is  allowed,— thoueh  it  is  true  the,  accountant 
in  the  pay-office  nas  a  large  share  of  it,-^ 
upon  passing  the  ultimate  accounts  of  the 
ex-paymaster,  there  is  a  division  of  very  large 
shares  to  every  officer  in  the  pay-office,  down 
to  the  door-keeper,  and,  I  believe,  the  sweeper 
of  the  passage;  such. officers  and  such  situa- 
tions, tnat  it  u  utterly  impossible,  upon  Uie 
face  of  it,  for  any  man  to  tell  me  that  it  i» 
their  duty  to  have  anv  thing  to  do  with  aass- 
ing  the  accounts.  The  circumstance,,  tnere- 
fore,  of  receiving  money  does  not,  by  any 
means,  import  tnat  he  received  money  (69 
passing  the  accounts.  Touching  the  arrears, 
that  were  to  be  paid  by  the  paymaster: 
I  distinguish  that  from  other  parts  of 
his  business.  I  submit  to  your  lordship 
that  sufficient  evidence  did  net  ^pear  to 
prove  that  it  was  the  duty  of  his  office ;  if  it 
was  not  the  duty  of  his  office,  the  charge  ne- 
cessarily &lls  to  the  ground;  for  the  charge 
is  this, — It  was  vour  duty,  as  that  officer,  and 
vou  omitted  to  do  it;  the  first  premises  must 
oe  made  out  in  evidence,  or  there  is  no  ground 
for  the  charge. 

I  will  suppose,  for  argument's  sake,  and 
for  argument's  sake  only,— for  I  cannot  con« 
vince  my  poor  judgment  that  it  was  made 
out, — I  will  suppose,  for  a  moment,  it  was 
made  out  to  be  the  duty  of  his  office;  the 
next  question,  and  a  most  important,  one  in 
this  and  every  criminal  charge,  especially 
such  a  charge  a3  this,  that  one  Snows  no  pre- 
cedent of,,  one  does  not  find  any  principles 
or  any  precedent  in  our  law  books  that  goes 
at  all  to  the  case,  the  essence  of  the  crime  is- 
the  wilfully  doing  it,  by  which  I  do  not  mean 
knowing  the  law,  and  wilfully  breaking  the 
law,  but  wilfully  doing  the  fact ;  the  present 
case  is  short  of  that,  because  it  is  not  a  wil- 
fully doing  it,  it  is  an  omission  of  that  duty 
which  is  stated  to  be  his,  but  that  omission 
must  be  wilful  which  is  Uie  essence  of  every 
one  of  the  charges ;  now,  how  is  that  mado 
out?  The  sum  oTforty-eight  thousand  pounds, 
which  ought  to  have  Men  seven  or  eight 
years  before  in  Mr.  Poweirs  accounts,  was  not 
there  when  this  last  paper  of  account,  called 
the  final  account,  was  deliver^  in;  it  is  said 
to  Mr.  Bembridge,  it  was  yoiu*  duty  to  see 
that  in,  for  vou  knew  tt,  smd  have  wilfully 
omitted  it;  why  wilfully  omitted  it?  why,  be-, 
cause  they  have  called  two  vntnesses  (I  statq 
tlieir  case  as  strong,  I  am  sure,  as  it  will  ap* 
pear  upon  the  face  of  the  report),  Mr.  Hughes 
and  Mr.  Wigglesworth  of  the  audilor'sH)£ce, 
who  said  thev  went  to  Mr.  Bembridge,  at  the 

ly-office,  about  these  accounts,  a  sort  of 
ags  which  seems  to  be  taken  from  the 
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InformaiioA,  ibuehing  these  accounts,  that 
Mr.  Bembridge  told  them  be  could  do  nothuig 
more  about  it,  that  they  must  go  to  Mr. 
Powell ;  upon  which,  immediately,  they  have 
recourse  to  Mr.  Powell.  From  the  first  instant 
that  they  applied  to  Mr.  Bembridge,  it  ap- 
pears in  eviaence,  he  referred  them  to  Mr. 
Fowel],  and  firom  that  moment  they  never 
afterwards  went  to  Mr.  Bembridge;  that  will, 
I  submit,  appear  dearly  upon  the  evidence 
when  it  comes  to  be  reported ;  but  why  was 
it  wiifiil?  the  eentlemen  will  say,  undoubt- 
edly, as  tliey  old  at  the  trial,  there  is  evi- 
dence of  wilfulness^  because  Mr.  Bembridge 
himself  admitted,  m  an  examination  before 
the  commissioners  of  the  treasin-y,  which  is 
deposed  to  by  Mr.  Rose,  that  he  himself 
knew  of  those  omissions,  and  that  he  was  of 
opinion  and  aware  that  they  ou^ht  to  have 
been  inserted;  this,  together  wiUi  the  evi- 
dence of  the  applicatioii  of  Hughes  and  Wig- 
elesworth  is  the  evidence,  I  conceive,  and  the 
rail  extent  of  it,  that  will  he  found  upon  the 
feport,  of  his  wilfully  withholding  it  Mr. 
Bose  says  nothing  about  time;  he  does  not 

8ut  into  the  mouth  of  Mr.  Bembridge  any 
ling  that  relates  to  the  time  when  he  first 
knew  it ;  on  the  contrary,  I  remember  per- 
Asctly  well,  either  Mr.  Solicitor  General,  or 
some  other  of  the  gentlemen  for  the  prosecu- 
tion, put  a  Question  to  Mr.  Rose,  seeing  the 
diffiduty  ana  the  want  of  it;  they  asked  Mr. 
Rose,  whether  Mr.  Bembridge  gave  him  any 
Idea,  by  any  expression  or  his  (the  inquiry 
was  of  that  sort  I  will  venture  to  say),  as  to 
the  time  when  he  knew  it  ?  Mr.  Rose's  an* 
awer  was  a  very  iair  and  candid  one, — No, 
I  know  nothing  about  that;  I  believe,  he 
added  either  vears,  days,  weeks,  or  something 
•f  the  sort;  he  fairly  acknowledged  that  Mr. 
Bembridge's  expression  ^ve  him  no  idea  of 
the  time  when  ne  knew  it :  then  what  is  the 
intent  of  this  evidence  ?  it  is,  to  make  it  sujp- 
posed  that  he  knew  all  this  at  the  time  of  the 
application  of  Mr.  Hughes  and  Mr.  Wiggles- 
worth,  but  unless  the  time  is  ascertained  when 
he  knew  that,  no  such  consequence  can  be 
drawn,  and  it  is  extremelv  harsh  to  suppose 
rnich  a  consequence  could  be  drawn  in  a  case 
where  it  is  the  very  gist  and  essence  of  the 
^minali^  in  the  busmess.  But  it-  was  said, 
that  the  items  appeared  in  the  books  of  the 
fay-office,  and  Mr.  Bembridge  roust  have 
known  it,  for  they  were  insert^  in  books  in 
the  office,  to  which  he  had  daily  and  hourly 
access ;  that  he  must  have  known,  fh>m  the 
circumstance  of  these  articles' aj^pesuing  there, 
that  th^  ought  to  have  been  inserted ;  that 
thev  were  clearly  to  be  seen  by  any  one  who 
looked  in  the  books,  and  that  thej  were  open 
to  eve^  bod;y  in  the  office ;  that  is  a  different 
alary  nom  its  being  his  duty  as  accountant. 
You  may  say,  in  this  way,  it  becomes  evenr 
9iaii  who  eats  tlie  king's  bread,  receives  his 
w^es,  as  perhaps  it  do^  iiollo  seethe  public 
•utur^I  agree  1o  that;  but  wheve  is  the 
lawyer  who  wiM  stand  ^  and  say  ibfl  com- 
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poses  a  crime  .in  the  eriminal  law  of  this 
country?  Such  a  conduct  in  the  case  of  bieh* 
treason,  would  be  a  roispriwon  of  treason.  But 
under  these  circumstances,  I  conceive  it  caa« 
not  compose  a  crime«     I  submit,  that  upon 
the  whole  complexion  of  the  evidence,  it  will 
come  out  that  it  was  not  the  indispensably 
duty  of  his  office ;  your  lordship  sees  that  Mr. 
Bembridge  had  not  it  in  his  power  to  do  it ; 
and  what  is  this  mighty  ill  behaviour  evea 
that  he  is  guilty  off    Mr.  Powell  had  been 
in  the  office  of  accountant-general  for  many^ 
many  years;  besides  that,  ne  was  the  exe« 
cutor  of  my  lord  Holland ;  he  was  peifectl  j 
conversant  with  these  accounts,  and  could 
himself,  if  he  had  been  so  disposed,  out  of  all 
doubt,  have  made  them  up  as  soon,  as  readil^v 
as  clearly,  and  as  masterly,  perhaps  moce  so 
than  any  other  man  that  can  be  named;  then 
the  utmost  extent  of  the  criminality  of  Mr« 
Bembridge  was,  that  he  sidfered  the  person 
who  had  formerly  been  in  his  office,  who  was 
eqtud  to  it,  who  was  the  oerson  acting  as 
executor  to  lord  Holland,— wnich  wasthcowny 
I  remember  at  Mr.  Bembridge's  head,  when 
examining  at  the  board  «f  treasurer,  that  he 
ought  not  to  have  doiie  it;  I  trust,  it  will  ap- 
pear upon  the  evidence,  Mr  Powell  had  a  cignt 
to  have  taken  them  to  hb  own  home ;  he  did 
not,  because  he  bad  another  office,  for  he 
was  cashier  there ;  he  did  all  his  private  bu-   ^ 
siness  as  well  as  his  public  business  of  cau 
shier  there ; — ^therefore,  when  Mr.  Bembridge 
says^  go  to  Mr.  Powell,  they  go  to  him,  and 
have  nothing  more  to  do  with  Mr.  Bern- 
bridge. 

Besides  this,  the  defendant  wishes  that  tiie 
opinion  of  the  Court  should  >be  taken,  whe- 
ther upon  the  evidence  of  bis  case,  taking  it 
in  the  strongs  t  way  that  can  be  collected 
firom  that  evidence,  'it  contains  the  proof  of 
an^  offence  at  all?  f^r  if  it  does  not  prowe  any 
ofience,  it  cannot  prove  this  fact.    Now,  the 
way  in  which  it  stood  was  this:  Mr.  Bent- 
bridge's  office  is,  that  he  is  the  clerk  of  the 
paymaster,  a  modem  office;  who  appointed 
the  paymaster  did  not  appear;  how  Mr.  Bem« 
bridge  was  appointed,  that  appears;  it  is  too 
notorious,    for  every  bodj^  Knows,  perfectly 
well,  it  has  happened  to  this  unfortunate  gexi* 
tlemap  within  the  course  of  a  few  "Mentha 
that  he  is  put  out  to  day,  restored  to-nwrrDv, 
and  turned  out  a^in  the  next  day ;  this^  thexi^. 
is  the  mighty  offace  of  trust  and  importance 
as  it  stands  upon  the  face  of  the  charge*-     In 
truth  it  came  out,  and  I  aver  it  to  be  so,  tl>e 
only  formality  of  putting  him  into  his  office 
is,  that  the  paymaster  takes  any  man  that  He 
thinks  proper  by  the  hand ;  he  caniea  hixn 
into  the  office,  says,  hang  up  your  hat  xipoxi 
that  peg,  and  sit  down  at  that  desk,  you  nx^ 
accountant  to  the  paymaster.    I  have  a  se- 
rious observation  to  make  upon  thia;   iHat 
this  is  not  that  known,  importimt,  anciexit 
common  law,  consequeociai,  magisterial^  or 
ministerial  office  that  the  law  takes  notice  of 
and  says  a  hnekk^  it  shall  be  indictable'* 
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My  lord^  if  there  has  been  duch  a  precedent 
and  such  a  cQDviction,  again  I  take  the  tiberty, 
«s  I  did  upon  the  trial,  to  call  upon  my  learned 
Irieiid  to  produce  it;  I  do  not  odieve  yet  he 
•has  found  one ;  at  ^at^time,  most  undoubt- 
•edly,  he  was  not  in  possession  of  it ;  if  he  has 
tiow,  we  shali  hear  of  it  when  he  comes  to 
•how  cause,  if  it  is  in  pomt;  at  that  time 
there  was  no  one  in  point;  the  only  case  that 
4rEs  talked  of,  was  the  case  of  Mr.  Leheup.  I 
'was  tiwareof  that,  I  sent  for  the  information, 
had  in  eveiy  one  of  these  counts  (there  is  a 
multiplicity  of  them)  it  concluded,  againgf 
th€  John  if  the  statute ;  it  averred,  again 
andag^  that  it  is  against  the  statute;  and 
Ihe  Teiy  crime  was  in  the  teeth  of  that  act 
of  parfianient  that  made  him  a  trustee  for  re-> 
teiviag  subscriptions  for  the  tickets;  and  I 
take  it  to  be  clear  law,  and  every  body  knows 
it,  that  if  a  thhig  is  commanded  to  be  done, 
or  is  prohibited  from  being  done,  the  principle 
upon  which  that — 

Mx.  Just.  Buller.    Is  that  case  in  print  ? 

"Mr,  Bear  croft.  I  believe  not;— the  prin- 
ciple upon  which  that  stood  is  the  clearest  in 
the  world,  and  no  man  can  doubt  it;  if  any 
thing  is  commanded  to  be  done,  or  prohibited 
from  being  done,  by  a  stuUite,  and  there  is  no 
other  nuMM  of  ounishment,  a  man  who  does 
that,  is  most  unaoubt.ediy  liable  to  be  punish- 
ed by  indictment ;  and  it  was  upon  that  prin* 
ciple  that  every  one  of  these  coimts  concluded 
that  it  was  a4gsunst  the  statute.  Then  it  is 
fiaid,  there  is  a  recent  case  of  Mr.  Ken- 
net^  lord  mayor  of  the  city,  who  was  guilty 
of  an  offence  of  omission ;  that  is  lilus  the 
case ;  for  who  ever  disputed  that  the  office  of 
a  justice  of  peace,  which  he  held,  and  it  was 
ID  that  way  that  he  was  charged,  and  upon 
that  ground  merely,  in  that  situation  who 
ever  disputed,  that  if  he  breaks  the  duty  of  his 
office,  he  is  liable  to  an  indictment? — ^Why? 
Because  he  is  an  ancient  magisterial  officer; 
we  see  precedents  of  doing  it  every  day,  every 
rule  to  show  cause  that  ^rou  grant  for  an  in- 
formation against  a  justice  of  peace,  shows 
that  may  be  done ;  but  I  take  it,  the  descrip- 
tion of  persons  is  very  different; — in  a  word, 
what  I  mean  to  say  about  the  point  of  law  is 
tbiss  if  Mr.  Berabridge,.  the  clerk  of  the  pay- 
office, — for  the  paymas^  himself  is  no  more, 
be  is  not  a  common  law  officer,  not  as  an 
Ancient  officer  accounting  vwith  the  exche- 
quer; bnt  as  a  man  who  has  money,  and,  there^ 
lore,  must  account  with  the  exchequer^ — for 
•veAr  man  who  has  public  money  in  his 
hand  must  account  with  the  exchequer,— he  is 
it  pierson  of  a  very  different  description;  a 
constable  is  indictable  for  not  obeying  a  war- 
rant;— Why?  Because  he  is  a  conunon  law 
officer,  very  well  known,  and  there  is  no 
other  way  to  coerce  him;  but  if  Mr.  Bem- 
liridge^  in  the  situation  I  have  described  him 
4<t  be,  IS  HMe  to  an  indictment,  for  a  breach 
/>Chis  duty,  ther^  is  not  a  man  in  the  service 
of  gpvenuneat,'  eVeh  dn  exciseman,  that  is 
•DtttdiotMe*  for  ev^  brcack  of  )m  du^. 
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These  are  the  grounds  upon  l^hich  I  bpf 
leave  to  doubt  Aether  the  case,  taking  it 
as  stnmg  as  any  reasonable  man  can,  upon 
the  evidence  mven  for  the  prosecution,  does 
support  the  information.  Upon  these  pounds, 
I  trust,  at  least,  the  Court  will  eo  so  tar  as  to 
think  that  it  is  lit  to  consider  Uiis,  an^  that 
a  rule  to  show  cause  should  be  granted. 

I  would  apprise  the  Court  of  the  situation 
in  which  my  client  stands.  Upon  the  inti.. 
mation  of  your  loidship,  on  Saturda}',  that  we 
might  not  be  surprised,  he  came  immediately 
to  appear  in  Court  to  take  the  jutkment  (Sf 
the  Court;  he  never  was  upon  any  oaU,  not 
the  least ;  it  so  happens,  that  in  the  course  of 
the  Court  upon  informations,  he  is  not  upon 
any  bail  at  aD,-^it  is  otherwise  upon  inaict- 
meots,  they  take  some  small  bail,-^so  tiiat  ht 
comes  here  voluntarily,  as  your  lordship  wiH 
find  upon  enquiir.  Your  lordship  sees  why  I 
mention  that,  whatever  may  have  been  thk 
bractice,  whatever  may  be  the  propriety  of  its 
oeing  so  for  the  future,  is  not  to  my  purpose  | 
the  only  use  I  make  of^it  is,  it  is  a  clear  mark 
to  your  lordship,  that  this  gentleman  meant 
to  be  forthcomnig  to  abide  the  judgment  of 
the  Court ;  upon  that,  I  would  say,  I  trust,  I 
have  laid  a  ground  that  will  entitle  us,  I 
should  hope,  mr  a  rule  to  show  cause  why  tliis 
motion  should  not  be  granted,  and  mean  to 
add  to  my  prayer,  that  the  Court  will  not 
commit  the  defendant,  but  will  take  any  bail, 
which  he  is  ready  to  eive,  that  the  Court 
think  proper.  I  should  nope  that  the  prose- 
cutor will  not  think  it  necessary  to  press  fbf 
an  immediate  commitment  while  toe  ques* 
tion  is  under  consideration,  but  will  be  coiu 
tent  with  such  bail  as  the  Court  sliall  direct. 

Mr.  Sol,  Gen,  I  am  in  the  discretion 
of  your  lordship,  whether  to  take  it  up  now 
or  grant  a  rule  as  the  Court  shall  think 
proper. 

Lord  Mansfield,  I  will  state  the  evidenoe. 
The  defendant,  at  the  trial,  had  a  most  ex* 
cdlent  character  given  him.  It  certainly 
very  much  imports  the  public  that  the  crimo 
should  be  defined,  and  mat  it  should  appear^ 
for  a  certainty,  whether  it  is,  or  is  not  an  in^ 
dictable  crime;  the  two  questions  left  to 
the  jury,  and  upon  which  the  trial  turned^ 
were,  first,  whether  it  was  the  duty  of 
his  office,  as  accountant,  to  make  up  ex-i 
paymasters'  accounts;  if  it  was  his  duty,  at 
accountant,  to  make  up  the  paymasteis^  ac« 
counts,  then  whether  the  concealment  for  so 
many  years,  and  till  after  the.  whole  account 
was  seemingly  closed, — not  really  closed,  b^-' 
cause  it  haB  not  been  attested,  but  so  far 
closed  as  to  have  the  balance  put  down  io< 
pencil,  and  so  done,  barely  with  a  view  tor 
some  alterations  that  might  arise  from  an 
allowance,  in  the  case  of  Paris  Taylor;— who-' 
ther,  under  these  circumstances,  he,  as  ac« 
countant,  concealing,  for  so  many  year^^ 
items  which  he  was  perfectly  apprized  of,  t» 
the  amotmt  of  48,000/.,  was  contrary  to  the 
dn^ofthalpfficeyornot  theft  was  anothii^ 
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^int  that  Mr.  Bencroft  made,  very  properly, 
at  the  trial,  ^bat  U,  take  the  fact  as  I  faav^ 
now.  stated  it,  whether  it  is  an  indictable 
crime,  or  not.  The  two  first  questions  ;Hvere 
left  to  the  jury ;  as  to  the  last,  whether  it  is 
an  indictable  crime,  I  believe  I  intimated  a 
i)ias  of  opinion,  but  I  told  the  jury  that  ap- 
peared upon  the  record,  and  ^t  neither  I 
nor  the;  oad  anything  to  do  with  it ;  but  a 
xnotion  in  arrest  of  judsinent  would  avail  the 
defendant.  If  tt  should  oe  the  opinion  of  the 
Court  that  it  was  not  an  indictable  offisnoe. 
Having  premised  this,  I  will  now  state,  as 
accurately  as  I  am  able,  what  passed  at  the 
trial.  I  have  looked  over  the  several  papers 
that  were  produced,  since,  to  refresh  my  me- 
mory; but  it  will  not  be  necessary^to  state  to 
the  Court  a  great  many  things  that  ^efe  pro- 
duced, that  nothing  turned  upon. 

The  first  witness  they  called,  was  a  Mr, 
Hughes,  who  produced  the  books  of  lord  Hol- 
land's accounts,  which  had  been  delivered 
at  the  auditor's  office  for  a  great  many  years 
back,  and  they  ended  the  24th  of  June  1765 ; 
that  shows  how  long  the  accounts  had  been 
depending;  then  Hughes  said,  I  had  often 
^nversatiqn  with  the  defendant  about  these 
^counts,  since  I  have  been  the  deputy- 
auditor;  be  had  been  second  clerk  in  the 
auditor's  office,  and  in  the  month  of  July, 
i782,  he  was  made  deputy-auditor ;  says  he, 
pur  method  at  the  auditors  office  is,  to  trans- 
mit our  ol^ectioos  upon  the  account  to  the 
accountant;  to  have  them  cleared;  between 
September  and  November  last,  I  oflen  at- 
tended the  defendant;  in  the  month  ai  Oc- 
tober last,  I  called  upon  him  perempU>ril3r  to 
settle  and  close  the-  account;  upon  pressing 
liim  very  close  to  have  the  matter  settled,  he 
leferred  us  to  Mr.  Pnwdl,  saying  he  could  do 
po  mose  ia  it;  we  applied  to  Mr. Powell; 
the  accounts  were  sent  from  the  auditor's  to 
the  pa^-4>ffi^  to  insert  two  items,  which  were 
surcharges,  one  of  900/.,  and  the  other  400/. 
^d  odd,  both  amounting  to  1JS68/. ;  the 
books  were  returned  to  the  auditor's  office 
yrith  a  stated  balance  in  penciled  figures,  of 
68,000/.,  odd  money;  the  two  items  of  sur- 
charges were  not  actually  inserted  in  the  ac- 
count, but  they  were  carried  into  the  balance ; 
the  auditor,  upon  this,  drew  out  a  state  gf  the 
'account,  considering  it  as  almost  closed,  and 
delivered  it  to  Mr.  Hose,  the  secretary  of  the 
treasury,  to  be  Jaid  before  the  lor^  of  the 
treasury.  I^r.  Colbome,  who  was  an  actine 
clerk,  under  ^e  defendant,  brought  the  book 
with  the  balance  struck;  we  informed  Mr. 
iPowell  to  whom  the  defendant  referr«d  us,  of 
all  our  proceedings,  and,  particularly,  that  wa 
were  to  tr^mit  a  state  of  the  account  to  th^ 
treasury;  we  pres^  Mr.  Powell  to  attest  and 
to  swear  to  his  accounts,  which  he  neglecting^ 
we  wrote  to  him ;  no  objection  was  made, 
t»y  anv  person,  to  transmitting  to  the  trea^ 
aury  tnis  account ;  it  is  never  usual  to  trans- 
mit the  account  tUl  the  aoeounl  is  closed  and 
Itie  bdaaeo  stmdc,  but  we  thought  it  necea- 


sanr,  now,  to  deliver  the  account,  which  wi 

did  from  that  which  had  been  sent  to  us  ij 

penciled  figures:  and  then  that  account  i 

oroduced  in  court,  taken  from  the  penciled 

figures ;  afler  the  transmission  to  the  trea 

sury  of  this  account  with  the  penciled  ba 

lance,  the  books  of  accounts  were  retume 

from  the  auditor's-office  to  the  nay^office  t 

have  the  two  items,  which  had  oeen  carriei 

into  the  balance,  of  1,368/.  inserted  in  the  ac 

/count — ^fbr  no  other  purpose.    I  thought  tb 

book  remiuned  in  the  pay-K>ffice  too  lon^,  an 

I  desired  my  colleague  to  inquire  whv  it  wa 

not  returned ;  upon  this  inqmry,  we  round  i 

had  been  returned  to  one  of  our  clerks ; 

looked  into  the  book  to  see  if  the  two  itensj 

amounting  to  1,368/.  were  inserted ;  I  fbuo^ 

they  were ;  but  between  these  two  items,  ani 

the  last  entered  sum,  I  found  various  entric 

made  of  sums,  amoimting  to  above  48,000i 

which  alarmed  us ;  we  drew  out  a  fresh  stat 

of  the  account,  and  delivered  it  to  the  trea 

sury ;  in  this  account,  to  which  the  48,000^ 

was  added,  the  penciled  balance  was  crasec 

and  it  had  no  official  marks,  they  were  a] 

new  items:  and  that  account  was  produce 

in  court,  which  answered  the  account  tfaa 

;  the  witness  gave  of  it.    Upon  the  13th  c 

i  February,  1783,  a  firesh  state  was  dellvere 

;  into  the  treasury ;  upon  this  delivery  and  Xh 

\  new  items  4)f  surcharge,  upon  his  cross-exi 

<  mination,  he  says,  I  have  been  thirty  years  i 

'  the  office ;  the  twdance  was  pendled,  because 

I  believe,  that  Mr.  Powell  expected  some  a] 

lowance  to  be  made  him,  with  respect  to  Pari 

Taylor's   accounts;  but  an  account  is  nc 

closed  till  attested ;  but  the  pencil  was,  to  ai 

!  intents  and  purposes,  an  agreement  to  th 

(  balance,  but  till  attestation,  the  account  i 

-  notcbsed;  I  recollect  no  instance  of  addin 

'  an  item  after  the  balance  is  a^eed ;  but  til 

'  the  account  is  attested,  I  think  it  may  be  coi 

reeled :  the  defendant  said  he  had  done  all  fa 

could,  and  referred  us  to  Mr.  Powell;   w 

never  applied  to  the  cashier,  the  accountar 

is  the  officer  to  whom  we  applied.  Mr.  Wis 

ningtoirs  accounts  were  made  up  without  th 

intervention  of  any  officer  of  the  pav-office 

there  is  no  instance  since,  that  I  know  o 

where  they  have  bi^n  made  up  otharwij 

than  by  the  accountant. 

Then  Wigglesworth  was  called:  he  sayi 
that  so  long  ago  as  the  year  i77S,  lord  Ho 
Jand*s  final  aceounto  were  delivered  in.  Upa 
the  S7th  of  October  last,  we  transmitted  t 
the  defendant  our  observations  as  on  th 
final  account;  in  the  middle  of  November 
called  on  the  defendant,  and  requested  ttu 
he  would  answer  our  observations;  he  n 
fierred  us,  in  future,  to  Mr.  Powell ;  he  saic 
he  acted  under  the  direction  of  Mr.  Powel 
and,  of  himself,  could  do  nothing  in  it ;  w 
then  applied  to  Mr.  Powell,  and  begged  iiii 
to  close  the  account,  we  wanted  to  draw  ooi  i 
state  of  it  to  send  to  the  treasury;  he  sai< 
by  way  jpf  excuse,  that  the  aocoonte  wit] 
Paris  T^kr  were  unsetttod;  vqi  tnm&mitt^ 
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ft  state  ^f  it  to  tiw  inasary,  apprizing  him 
hefore-haod.  We  always  unaerstood  tliat 
jnreliad  agreed  in  the  balance,  the  only  objec- 
tion that  was  ever  made,  was  the  accounts 
depending  with  Paris  Taylor.  At  the  end  of 
November,  we  «ent  the  account  to  the  pay- 
office;  the  llth  of  January,  we  sent  to  the 
pay-oifice  ibr  the  book,  but  it  had  been  re^ 
tunied,  and  <mi  the  last  of  Januaiy,  we  disco- 
vered the  additional  articles. 

Then  they  called  Mr.  Gibbs^who  is  a  clerk 
to  the  auditor ;  he  says,  upon  the  4th  of  Jan., 
Mr.  Colbome,  the  defendant's  derk,  brought 
that  book  of  account  to  the  auditors  office. 

Then  they  call  William  Plasted,  who  is  a 
iclerk  in  the  auditor's  office ;  he  says,  he  dis- 
covered a  mistake  in  the  account,  owing  to  a 
wrong  computation ;  that  he  sent  it  back  to 
the  pay-office  to  be  rectified;  that  when  it 
was  returned  again  to  the  auditors  office,  he 
saw  that  there  were  additional  entries,  to  the 
amount  of  48,000/.,  which  were  in  the  hand- 
writing of  Mr.  Colbome^  the  defendant's  act- 
ing clerk. 

Mr.  Chamberlayne  is  called;  and  he  says, 
all  the  additional  items  are  entered  in  the  pay- 
office  books,  except  about  fOfiOOL^  consbting 
ef  small  items  which  he  did  not  examine. 

Then  they  produce  a  warrant  of  an  al- 
lowance to  the  defendant  for  passing  the 
account;  they  produce  a  memorial  of  John 
Powell,  acting  executor  to  lord  Holland,  pray- 
ing an  allowance  to  the  officers  of  the  pay- 
office,  for  making  ud  the  account  of  lord  Hol- 
kml,  fipom  the  15tn  of  June,  1757,  to  the 
i  9th  of  June,  1765;  andheclaimedallowances 
to  these  several  officers,  which  are  allowed  in 
his  account,  and  among  the  rest,  there  is  to 
the  deputv  paymaster  a  lam  sum;  the 
.  cashier  nad  a  sum ;  and  then  the  accountant- 
general,  Charles  Bembridge,  9,650A ;  the  ac- 
countant-^eral*8  clerk  had  a  siun  of  500/. 
allowed  kum ;  and  then  there  are  sums  to  the 
other  officers ;  and  this  is  an  allowance  that 
is  made  by  the  public  to  the  accountant- 
general,  for  the  passing  oi  my  lord  Holland's 
account  Then,  which  I  neeci  not  trouble  the 
Court  with,  they  produced  a  receipt  from  the 
defendant,  ibr  this  money.  Mr.  Molleson, 
the  secretary  to  the  commissioners  of  the 
{mblic  accounts,  produced  a  signed  examina- 
tion of  the  defendant,  before  the  commis- 
sioners of  accounts,  dated  the  83nd  of  March, 
1781  j  so  ht  as  it  is  material  to  the  present 
4]uestion,  the  defendant  tells  the  commis- 
sioners, that  he,  as  accoimtant  in  the  pay- 
-office, carries  on  and  makes  up  the  accounts 
of  the  pay-masters  after  they  are  out  of  office, 
as  well  as  those  of  the  pay-masters  in  office  ; 
he  likewise  tells  them,  tnat  the  onlv  obstacle 
to  the  final  adjustment  of  lord  Holland's  ac- 
counts, is  a  dispute  relative  to  the  balance  in 
the  hands  of  Paris  Taylor,  who  was  one  of  his 
deputies;  this  was  on  the  S9nd  of  March, 
71BU  Upon  another  examination  of  his,  he 
aap,  that  tae  htt  bean  in  the  iiay-affice  twenty 


The  oext  witness  they  call  is  Mr.  Sose, 
secretary  to  the  treasury:  he  says,  that  upon 
the  15tb  of  Februaiy,  178S,  the  defendant 
owned  before  the  lords  of  the  treasu^  ({ 
shall  state  this  particubrly),  that  he  was 
perfectly  apprized  of  these  additional  articles^ 
which  were  brought  into  the  account,  long 
previous  to  the  penciled  balance  being  drawn 
out.  I  then  asked  him  how  he  came  not  to 
set  them  inserted  in  that  account;  he  said, 
he  left  it  te  Mr.  Powell,  who  had  been  ao- 
coimtant  before  him,  to  make  up  the  account 
I  asked  him  if  he  was  not  aware  that  it  was 
his  duty,  as  accountant,  to  see  that  all  the 
articles  to  charge,  were  included ;  he  admit- 
ted,  he  knew  it  was  his  duty ;  I  then  askei^ 
if  it  did  not  occur  to  him,  to  be  peculiarly 
improper  to  devolve  upon  the  person  acting 
that  check  which  the  constitution  of  the  office 
had  vested  in  him ;  he  answered*  it  did  not 
occur  to  him  :  he  said,  in  the  course  of  his 
examination,  that  he  did  not  consider  the  ac» 
count  as  fiiuU;  being  asked  why,  he  men- 
tioned the  accounta  still  subsisting  between 
Paris  Taylor  and  the  executors  of  lord  HoU 
land,  but  which,  he  admitted,  had  no  relation 
to  these  articles;  I  asked  him,  whether  he 
had  a  doubt  about  any  of  the, additional 
articles ;  he  said,  no,  he  had  none. 

Then  thev  produced  a  letter  irom  the  de- 
fendant to  Mr.  Rose,  in  which  he  states  the  ba- 
lance due  from  the  defendant ;  and  then  they 
produced  another  letter,  dated  March  3, 1783, 
to  show  thattbat  balance  has  since  been  paki  in* 

On  the  part  of  the  defendant,  Mr.  Bmcroft 
called  Mr.  Bancham,  who  had  been  a  clerk  at 
the  pav-office  Tor  33  years,  and  he  says  it 
is  the  duty  of  the  accountant  to  make  up  the 
accounta  of  alldeputy-pavmasters  abroad;  the 
pay  and  clearings  of  all  thegarrisons;  to  settle 
and  corresponcTwith  all  deputy  paymasters  t 
to  examine  all  their  accounta ;  to  check  all 
the  recdpta  that  are  made  out  for  the  general 
and  stafi-officers  of  Great  Britain  anaNorth 
America ;  to  examine  and  state  the  account 
of  extraordinary  service  every  year;  that,  in 
short,  the  accountant  had  the  inspection 
of  the  whole  business ;  it  lies  entirely  upon 
him;  I  believe  it  is  entirely  at  Jus  own 
option  whether  he  will,  or  not,  make  up  the 
accounts  of  the  paymasters  out  of  office :  Mr. 
Winnmeton's  were  passed  by  another  person ; 
Mr.  NichoU,  the  accountant  died,  and  Mr. 
Sawver,  the  cashier,  was  employed  to  make 
up  the  accounta  of  lord  Chatham. 

Then  they  called  Mr.  Crawford :  h^  says, 
he  has  been  in  the  pay-office  ever  since  the 
year  1761,  and  he  states  the  duty  of  the  ac- 
countant in  many  articles. 

Then  they  called  John  Lamb :  he  says,  he 
was  employed  to  pass  lord  Chatham's  ac^ 
counta,  oyhis  lordship,  at  the  recommenda- 
tion of  Idr.  Sawyer,  the  cashier,  and  the  ac- 
countant did  not  pass  hia  account.  This  is 
the  substance  of  tne  evidence  given  on  both 
sides. 

Mr.  Scott  It  become!  my  dulgr^  somewhai 

(e 

uigiiizea  oy  %>_*  v^  v^ 'i  LV^ 


913 


24  GEORGE  ni.  Procee^i^mgcMUt  Churkt  Bembridge 


P 


earlier  than  I  expected^  t»  submit,  likewise,  to 
your  lordship  some  reasons  fm  the  hope 
ivhich  we  entertain,  that  the  Court,  in  this 
cause,  will  be  pleased  to  grant  a  new  trial  to 
the  present  uelendant;  and,  niy  lord,  in 
abating  what  I  conceive  to  be  the  groundji 
upon  which  the  motion  is  to  be  supported,- 1 
ahall  very  anxiously  avoid  troubluiff  the 
Court,  in  any  sort,  with  respect  to  the  degree 
*  of  ^lilt  which  may  be  imputed  to  Mr.  Bem- 
bndge.  M^  lord,  I  have  no  doubt  that  your 
lofdships  will  draw  no  inference  which  bears 
hard  upon  that  gentleman's  character,  from 
the  turn  which  any  argument  now  to  be  sub- 
mitted to  you  ma>r  t&e :  when  the  proper 
tfccasioB  omrs,  it  will  be  fit  enough  to  submit 
to  your  lordship,  that  a  more  respectable 
chmcter  was  never  proved  in  a  court  of 
justice  by  more  respectable  witnesses ;  that 
^is  is  the  first  and  the  single  error  of  a  life 
spent  in  places  of  great  tnist,  discharged  with 
much  and  veiy  honourable  fiddity ;  and  that 
in  jour  lordship^s  sentence,  at  least,  thepubfic 
^opinion  will  stand  very  much  corrected,  and 
*«e  world  will,  at  last,  know  that  this  gentle- 
noan  has  been  treated  with  severity  much 
beyond  what  the  nature  of  his  crime  required. 
Having  laid  in  my  claim  to  apply  to  your 
lordship  in  mi^gation  hereafter,  I  shall  now 
firoceea  to  state  to  the  Court  what  I  con- 
ceive to  be  the  grounds  upon  which  this 
notion  is  to  be  supported. 
.  Lord  Mansfield.  You  had  better  take  the 
whole  together: 

lif  r.  Scott.  Then  I  shall  defer  at  present 
speaking  in  mitigation,  till  I  have  laid  before 
3rour  lordship,  what .  I  conceive  to  be  the 
grounds  upon  which  the  motion  must  be  sup- 
potted.  If  the  evidence,  in  this  cause,  does 
not  support  a  proposition,  which  your  loidship 
was  iil<99ed  to  tell  the  jury  thev  must  be 
Batisned  of,  before  thev  could  find  the  defen- 
dant guilty,  namely,  that  it  Was  the  duty  of 
iir.  Bembndge,  as  the  accountant  of  the  pay- 
office,  to  settle  and  make  up  the  accounts,  I 
appreiiend  this  conviction  cannot  stand.  If 
the  nature  of  Mr.  Bembridge's  guilt,  if  the 
species  of  it  is  not  that  which  is  charged  in 
the  in£»rmation,  a  conviction,  upon  such  an 
information,  ought  not  to  lead  to  his  punish- 
ment; if  it  should  appear,  even  in  Mr.  Be»n- 
bridge^B  case,  that  his  guilt  hath  been  of  a 
different  species;  if  I  were  even  to  admit 
that  there  were  anj  ^ilt  in  his  case,  that 
there  were  some  euiit  m  it,  yet,  if  it  is  not  of 
the  species  stated  in  the  information,  it  is 
impossible  that  this  conviction  can  stand. 
My  lord,  I  shall,  therefore,  proceed  to  exa- 
mine what,  at  most,  can  be  said  to  be  the 
nature  of  his  guilt,  with  a  view  to  show  your 
lordship  that  it  is  not  of  the  nature  stated  in 
this  intbrmation. 

My  lord,  the  proposition  which  the  prose- 
cutor undertakes  to  make  out,  is  this ;  that, 
fo  Mr,  Bemini^'s  office  of  accountant,  in 
the  pay-office,  there  is  aimexed  this  duty, 
namely,  that  De ,  shall  settle  knd  adjust  tli« 


accounts  of  the  paynaasters  out  of  office ; 

charges  iam  with  a  breach  of  that  duty :  an 

my  lord,  I  beg  leave  to  submit  to  the  Coui 

that  there  is  not  evidence  to  support  the  coi 

elusion  that  he  did  violate  that  duty;  and  ni 

only  to  submit  to  the  Court,  that  there  is  nj 

evidence  to  support^  that  proposition,    b^ 

I    beg    to  contend  farther,   that  evidcnc 

very    important    has   been    received,    ai] 

heard   in  this    cause    by  the  jury,    whi< 

ought  not  to  have  been  received,  aiid  whic 

they  ought  not  to  have  heard,  because  i| 

tendency,  if  it  is  to  prove  any  thing,  is  I 

prove  a  diffierent  species  of  guilt  frocn  tlu 

stated  in  the  information,  with  a  v^iew  1 

induce  the  jury  to  believe  that  that  guij 

which  is  stated  in  the  information,  exists  j 

Mr.  Bembridge's  case.    I  would  explain  mi 

self,  by  saying  this,  that  if  it  appears  upon  tlj 

evidence,  or  if  your  lordship's  reco)lecti<3 

shall  Justify  me  in  saying,  that  it  was  prcss^ 

to  the  jury,  that  if  Mr.  Bembridge  had  thi 

duty  imposed  -upon  him,  not  as  acoountan 

in  the  ps^-office,  but  as  having  received  mon« 

for  the  ^usdmi^  of  the  dutjr,  as  beinff  som< 

thing  extraordinary,  and  besides  and  beyoh 

the  outy  of  the  accountant,  that  evidence  i 

his  having  been  paid  for  such  an  a&som^ 

duty,  v^iicn  does  not  belong  to  the  office  < 

accountant  will  not  support  the  charge  in  thj 

information :  that  is,  I  contend,  that  if  M| 

Bf^biidge  received  the  9,600/.,  which  yo^ 

loidship  will  recollect  was  mentioned  in  tli 

evidence,  relied  unon  by  the  prosecutor,  ah 

stated  by  voor  lordship  to  the  jury,  that  fa 

received  that  sum  as  a  consideration  for  li 

doing  this  duty ;  I  say,  that  if  he  had  violate 

a  duty,  which  duty  he  imposed  upon  himse] 

by  receiving  the  money,  he  could  not  be  co^ 

victed  upon  this  information,  because  payin 

him  that  sum  of  S,600/.,  is  the  circumstan^ 

which  creates  the  duty  which  he  violates 

and  it  follows,  necessarilv,  and  of  coursi 

that  the  duty  which  he  violated,  in  that  casi 

was  not  a  duty  bek)nging  to  his  office,  but 

new  acquired  du^  which  he  assumed  to  hin 

self;  and  of  that  species  of  duty,  and  of  tl» 

species  of  violation  of  duty  there  is  not  o^ 

word  charged  in  this  information.    I  think 

shall  be  able,  bv  esamining  this  evidence^  i 

show  vour  lordship,  that  that  sum  of  9,GOC 

though  paid  into  his  hands,  ought  not  to  | 

considered,  in  a  court  of  justice,  as  paid   I 

him  ;  that  it  is,  in  fact,  a  payment,  out  of  a| 

allowance    by   government  to  the.  ex^pai 

master,  who  gives  it  to  Mr.  Bembridge,  as 

proportion  of  a  larger  sum  allowed  by  goverl 

mcnt  to  him  for  a  duty,  which  in  point  i 

law,  he,  the  ex-paymaster,  must  be  taken  I 

do  by  the  hands  of  his  mere  clerks,  and  ^ 

mere  servants;  and  in  that  way  of  vievvu 

the  case,  I  shall  contend,  m  aid  of  wluit  M 

Beafcroft  has  said,  that  this  cannot  be  ^ 

indictable  ofience  in  Mr.  Bembric^e. 

If  I  n^ere  to  altow  to  the  ^iutor^^eneni 
the  pdnciples  he  laid  down,  that  every  izi« 
who  contracts  with  the  public  few  pay,  iai 
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poses  upoi^  himself  a  duty,  the  violltion  of 
which  lorms  a  subject  to  be  prosecuted  by 
indictinent,  or  information  ;  stilly  if  the  real 
circumstances  of  this  case  show  that  the 
ex-paymaster  is  the  person  contracting  with 
the  public,  and  not  that  accountant,  who,  for 
this  purpose,  is  the  mere  servant  of  the  ex- 
paymaster,  there  is,  then,  no  contract  be- 
tween Mr.  Bembridge  and  the  pubhc ;  and 
liaving  violated  no  engagement  to  the  public, 
he  cannot  be  criminally  punished* 

The  first  proposition,  the  infoimalion  un- 
dertakes to  maK:eout,is  this;  that  it  is  the 
business  of  Mr.  Bembridge,  as  accountant  of 
the  pay-office,  to  make  out,  settle,  and  adjust 
the  accounts  of  ex-paymasters..  Now,  I  sub* 
mit  to  your  lordship,  that  the  evidence,  so  far 
from  proving  that,  if  it  does  not  prove  the  di- 
rect contrary,  at  least  leaves  it  exceedingly 
doubtful,  wbiether  it  is  his  duty,  or  not;  but  I 
submit  that  it  proves  the  direct  contrary.  It 
cannot  be  so  m  point  of  law,  and  it  has  not 
been  so  in  point  of  fact ; — in  point  of  law,  it 
never  can  be  said  to  be  so,  for  it  is  impossible 
that  the  law  should  impose  upon  me  a.  duty 
which,  in  point  of  fact,  I  cannot  execute ;  it 
is  impossible  that  it  can  be  the  duty  of  the 
accountant,  in  this  office,  to  settle  the  ac- 
counts  of  ex-paymaster*,  when  the  ex-pay- 
master, or  his  representative,  may,  the  mo- 
ment he  undertakes  to  do  it,  say  he  shall 
not  do  it,  and  which,  in  many  cases,  they 
have  said,  he  shall  not  do;  it  can- 
not, be  the  duty  of  the  accountant  to 
settle,  and  adjust  those  accounts  ofiicially, 
because  bow  can  he  compel  the  production  of 
those  boojcs,  papers,  and  vouchers,  the  exami- 
nation of  which  is  necessary  to  settle  the  ac- 
count^ the  law  has  furnished  him  with  no 
process  to  enable  him  to  come  at  them,  and 
the  party  may  refuse  to  produce  them  when- 
ever he  requests  them ;  if  it  were  necessary 
to  establish  what  the  notion  of  the  law  upon 
this  sut^ect  is,  by  saying  what  the  law  at  this 
day  is,  your  lordsliip  wiU  look  at  the  last  act 
for  regulating  the  duty  of  paymasters,  and 
there,  for  tlie  first  time,  the  nooks  of  the  ex- 
paymasters  are  made  the  pro]>erty  of  the  pub- 
lic ;  but  till  that  act,  which  is  known  by  the 
name  of  Mr.  Burke's  act,  passed,  it  was  im- 
possible that  Mr.  Bembridge,  or  any  other 
acoountant,  coiUd  compel  tne  production  of 
them,  and  if  he  could  not  compel  tne  production 
of  tiie  accounts  and  the  vouchers  which  are 
to  establish  those  accounts,  it  is  impossible  he 
coukl  be  bound  to  settle  the  accounts, 

III  point  pf  fturt,  the  representatives  of  the 
ex-paymasters,  have  constantly  settled  their 
accounts^  if  they  thought  fit ;  and  not  only  in 
the  instances  spoken  to  by  Hushes  and  Wig* 

gleswortfa  have  they  settled  tneir  accounts, 
ut  even  whea  they*  did  themselves  settle 
their  accounts  by  tlieraaelves  or  persons  in 
the  pay-office,  even  then,  those  allowances 
were  made  to  the  servants  in  the  pey-officS) 
upon  the  memorials  of  the  ex-rayma8ter% 
toos^  siuas  beiog  divided  aceorcug  to^  tbc 
§ 
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pltosnre  of  the  ex-paymaster  when  they  were 
allowed  to  him ;  wnat  does  the  conduct  of  all 
the  witnesses  themselves  prove,  who  were 
exanuned  on  the  part  of  the  prosecution  f 
Let*  it  be  observed  hero,  that  if  there  is  any 
propriety  in  the  maxim  that  <  Cuilibet  in  suft 
'  arte  est  credenduro ;  et  onmes  prudentes  ilJa 
<  admittere  solent  cjua:  probaulur  iis  qui  in  suft 
*  arte  bene  versati  sunt,'  our  witnesses  ought 
to  receive  much  greater  respect  (for  they  ar« 
men  who  have  spent  their  whole  lives  in  the 
office)  than  the  witnesses  for  the  prosecution^ 
who  were  ensaged  in  anotlier  office :  but  take 
their  ideas  of  the  duty  of  this  office^  fbm  the 
conduct  they  pursuer  what  must  have  boea 
their  knowledge  of  it  ?  they  so  to  Mr.  Bem^ 
bndge,  whom  they  knew  to  be  Mr.  PoweU's 
clerk,  and  nothing  else,  in  the  execution  of 
this  business ;  as  soon  as  they  go  to  him,  he 
refers  them  to  Mr.  Powell,  who  wa\  at  that 
moinent  too,  not  accountant  in  the  office^ 
thou^  cashier  in  the  office,  in  which  charac* 
ter  he  could  not  do  the  duty ;  at  that  moment^ 
he  was  executor  of  lord  Holland,  was  making 
up  the  accounts  of  lord  North,  and  some  other 
paymaster;  if  it  had  been  the  duty  of  3ir. 
Bembrklffe  to  make  up  those  accounts,  how 
happened  it  that  Mr.  Powell,  as  executor,  of 
lonl  Holland,  was,  at  that  time,  .making  up 
lord  Holland's;  and  how  happened  he  to  be 
still  continuing  and  a^ju^ting  those  accounts^ 
Mr.  Bembridge  having  no  power  either  over 
his  accounts  or  the  papers  whicli  were  to 
enable  him  to  make,  up  the  accounts  ? 

But  great  stress  has  been  laid  in  this  causei 
much  has  Mr.  fiembrldjse  been  traduced,  oa 
account  of  his  own  declarations^  whidi  aie 
taken  in  this  cause,  to  decide  the  tQatters  be^^ 
twcenus.  Recollect  the  situation  in  which 
Mr.  Bembridge.  stood  at  that  tun6;  I  vnllnot 
follow  Mt.  Bearcrofi  hi  saying  he  stogd  be«> 
fore  an  inquisitioo,  at  that  tiiM,  but  will  ven^ 
ture  to  say  that  he  stood.  hefi>re  something 
more  like  an  inquisitien  than  any  tiung  that 
has-been-seen  in  this  countiy  since  the  years 
before  the  flood.  Party  z^,  which,  like 
Caesar's,  in  this  casfv  ^U  not  be  satiated 
even  with  blood,  was  pursuing  it ;  they  hunt 
him  down;  and  a. disposition  to  find  the  ao- 
knowiedgment  of  guilt  in  everything  he  has 
said,  has  found  it  in  eveiy  exnresuon^  capa* 
ble,  in  my  opinion^of  establisning  even  iiis 
innocence. 

My  lord,  if  the  examination  before  the 
commisnoners  is  to  be  taken  as  the  evidence 
of  thei^onfession  of. his. guilt,  it  is  nothii^ 
more  than  the  evidenee,  noA.  of  his  duty,  not 
what  he  conceived  to»  be  hb  duty,  .but  tk  the 
fiict ;  hesi^  he  makes  up  the  ac^unts ;  why; 
when  a  man  makes  an  aamission,  you  are  Hot 
to  imply  that  he  makes  theadmissdonti  a 
sense  in  which  it  b  impo6^hle  be  himself 
ctwkl  underatand  it;  n>c  Mi.  Beratetdgc^ 
who  had  bean  ui  thb'  offtffcw  tare»iyf  fi»p>  yes»% 
who  knew  wiia|.«iaa  the«  feotia  the  osse  of 
Wtnniagtoo^execMlors^  wlBo.koew  what  was 
the  foct.with.  DPl^Qt  Ak>  imd  Chatham^  who 
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knew  what  was  the  fact  wkh  respect  to  Mr. 
Powell,  who  knew  that,-  in  point  of  fact,  the 
accountant  never  had  made  up  the  accounts 
of  the  ex-paymaitets,  he  cannot  be  supposed 
to  be  acknowledging  what  was  his  duty,  but 
the  fact  But  supposing  that  an  acknowledg- 
ment of  his  duty ;  if  Mr.  Bembrid^  had  said, 
it  is  not  my  duty,  and  the  forts  in  evidence 
luid  proved  it  was  his  duty,  he  could  not  have 
availed  himself  of  that  acknowled^ent  in  a 
criminal  prosecution ;  if  he  has  said  it  was 
his  duty,  and  the  facts,  proved  in  evidence, 
show  it  was  founded  in  mistake,  is  he  to  be 
bound  by  that,  and  th^t  too  in  a  case  where 
the  whole  context  of  his  admission  oroves  he 
had  no  idea  that  he  was  infected  with  guilt  at 
the  time  ?  Mr.  Rose  asks  him  very  gravely, « 
did  you  not  consider  it  as  extremely  improper, 
aa  Mr.  Powell  was  the  person  who  was  him- 
self to  charge  himself  in  favour  of  the  public, 
ihat  he  should  settle  them  ? — ^No ;  I  did  not.— 
llow  could  he  ?  Mr.  Powell  had  been  trusted 
by  persons  of  mat  honour  in  private  life ;  he 
had  executed  his  duty  towards  the  public,  till 
the  moment,  without  default;  he  has  executed 
his  duty  at  least  with  not  half  so  much  in^ 
jury  to  the  public,  as  the  public  perhaps  has 
done  him,  lor  it  has  suffered  no  mjurv  even- 
tually. Mr.  Bembridse  had  received  great 
obligations  from  Mr.  Powell,  he  knew  the 
habiu  of  his  private  life  to  be  founded  io 
great  integrity ; — and  though  I  do  not  mean  to 
excuse  Mr.  Bembridge,  on  the  score  of  grati- 
tude, for  in  drcumstances  where  the  public 
are  concerned,  I  admit,  with  the  solicitor- ge- 
neral, it  is  a  fault ;  but  if  it  is,  it  is  like  ano- 
ther fault,  it  approximates  very  nearly  to  a 
virtue  in  this  case ;— he  trusts  Mr.  Powell  to 
do,— what?  not  to  send  in  the  final  account^ 
for  in  his  notion  of  the  final  account,  it  never 
is  final  till  it  is  attested  upon  oath ;.  and  the 
whole  confidence  he  reposed  in  Mr.  Powell, 
and  which  he  asserts  to  Mr.  Rose,  he  did  not 
think  himself  wrong  in  reposing  in  him,  is 
this,  namely,  I  had  not  the  least  doubt  that, 
before  Mr.  Powell  attested  this  accoimt,  he 
would  do,  what,  in  point  of  fact,  he  has  done, 
be  would  insert  those  omitted  articles ;  what 
was  Mr.  Bembridge  to  do  in  that  case?  Was 
)ie  to  go  and  charge  Mr;  Powell  with  an  inten- 
tion to  commit  a  crime,  which  intention  he 
had  no  reason  to  think  he  had,  unless  he  did 
suppose  he,  in  that  instance  of  his  life,  was 
acting^  on  principles  directly  contrary  to  those 
which  haa  reeumted  his  conduct  in  the  whole 
prior  part  of  nis  life  f  He  acknowledges,  to 
Mr.  Rjose,  that  he  knew  it  was  his  dutv  to 
ha^e  had  those  articles  inserted,  and  so  it  was 
*tf very  man's,  when  the  account  was  finally 
aettted. 

The  whole  of  his  admission  is  this :  I  did 
trust  Mr.  Powell  would  do  his  duty  ;  I  had 
po  reason  to  think  otherwise  i  in  tlmt  I  am 
l&ot  eventual^  mbtaken,  but  had  abundanc 
reason  to  tbink  the  account  would  not  be 
finally  closed  before  the  articles  wer^  in- 
aertej.   The  aaturt.  Of  iqr  .^(uiU  ii^  thai  I 
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did  not  compel  him:  to  insert  the  artii 
before  it  was  necessary  he  should.  If  1 
is  the  nature  of  the  evidence,  that  it  \ 
not  the  dut^r  of  the  accountant;  still,  if 
result  of  it  is  that  it  was  his  duty,  btill,  th 
is,  I  submit  to  your  lordship,  a  satisfact 
ground  for  a  new  trial,  ana  that  is  tl 
that  evidence  was  received  to  prove  that 
Bembridge  received  a  sum  of  2,600/.  as  a  c 
sideration  for  doing  this  duty ;  that  in  c 
sequence  of  his  receiving  that  considerai 
the  duty  was  imposed  upon  him;  if  the  d 
arise^  from  the  receipt  of  the  considerat 
as  that  is  not  allowed  to  Mr.  Bembridge 
accoimtant,  asit  is  no  part  of  his  regular  sa! 
as  accountant,  it  is  a  duty  which  does 
arise  out  of  that  character,  which  the  in 
mation  states  it  to  arise  out  of,  but  it  is  a  ^ 
of  a  different  nature  from  that  charged  in 
information ;  and  a  violation  of  that  difi'ei 
duty,  cannot  warrant  a  conviction  upon 
information.  That  it  was  pud  him  in  a 
ferent  character,  and,  in  truth,  that  it 
not  paid  him  upon  this  accoimt,  app 
extremely  clear,  oecause  your  lordship 
recollect  that  this  was  not  a  demand  w] 
he  made  upon  the  public,,  for  doing  the  di 
that  it  was  n6t  a  aemand  which  any  per 
being  an  officer  of  the  public  at  the  ti 
made  upon  the  public  for  the  perforaianc 
the  du^;  but  that  Mr.  Powell,  being  1 
the  representative  of  an  ex-paymaster, 
Powell  having  then  no  patent-omce,  as  s 
in  that  character  of  the  representative  c 
ex-paymasler,  he  prefers  a  memorial  to 
lords  of  the  treasury,  prating  an  allow: 
for  his  servants  >  they  give  an  allow 
to  his  servants,  a  large  sum  of  money  w 
he  distributes  in 'such  proportions  as  he  tb 
proper,  and  in  the  objecU  of  that  distribi 
are  comprehended  the  lowest  menial  serv 
of  the  office :  it  misht  as  well  be  conte 
that  it  was  the  public  du^  of  the  h< 
keeper  to  settle  those  accounts :  but  if  it 
received  on  account  of  his  settlii^  and 
justing  those  accounts,  still,  if  the  duty  a 
from  that  circumstance,  it  is  not  the 
which  he  is  charged  with  the  breach  ^ 
this  information,  out  a  different  duty, 
bfeach  of  which  he  was  not  conccme 
defend  here^  hati  Chatham's  accounts 
settled  by  persons  not  in  the  pay-office 
the  same  allowance  was  made  to  the  pe 
in  the  pay  .office,  which  ^ows  the  allov 
was  not  nuule  in  respect  of  this  duty  * 
but  other  duty  done,  which  can  be  done 
by  other  persons  remaining  in  the  office. 
9,600/.,  was  not  paid  him  on  account  th 
settling  lord  Holland's  accounts;  but  if  i 
been,  it  is  not  Uie  species  of  duty,  wit 
violation  of  which  he  is  charged  in  tli 
formation,  and  there  is  no  count  upon  su* 
assumed  duty.  But,  suj>pose  now  that 
guilty  of  the  chargp  stated  in  the  informs 
as  it  is  laid  in  the  information,  still  we 
to  avail  ourselves  of  the  arguoaentS'  i 
bave  been  alicadj  submitted  to  the  < 
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And  which  I  should  hope  tg  \^y%  enforced 
more  IfTKely,  if  I  bad  hjRd  aa  9Pp()rtunit^  of 
lookiog  liUp  the  casef  upon  the  sidyect, 
before  I  was  called  upon  to  state  my  poor 
\sentunents  upon  lu  we  hope  this  is  not  an 
indictable  99enoe.  In  the  first  place,  it  is 
not  proved  that  Mr.  Bembridj^e  holds  this 
o&e  by  any  patent,  or  creation  whatever, 
unless  It  is  because  Qlr.  Powell  nominates 
him  to  it  pro  hie  vice. 

Lord  Mansieid.  Who  nominated  Mr. 
Powell? 

Mr.  Scoit,  Mr.  Powell,  for  this  purpose, 
noojiiDated  Mr.  Bembrid^ ;  but  suppose  he 
was  nominated  by  the  paymaster,  now  is  it 
jproved  that  the  paymaster's  office  itself,  is  a 
patent  office?  How  is  it  pioved  in  this  cause, 
what  is  Uje  nature  of  his  office?  Uow  is  '4 
proved  that  his  office  is  such  as  implies  a 
contract,  on  his  part,  with  the  pul^hc,  the 
breach  of  which  contract  is  criminal  ? 

In  cases  where  there  are  indictments  fof 
breaches  of  enactiijig  clauses  in  acts  of  |>ar- 
liament,  the  indictment  arises  from  an  im- 
plied contract,  which  every  man,  who  lives 
un^sr  gpvernment,  is  supposed  to  have  made 
with  the  public ;  namely,  that  whatever  the 
public  has  ordained,  and  considers  as  his  duty. 

Sail  he  so  considered ;  such  as  the  case  of 
heup,  who  was  supposed  to  enter  into  a|i 
(express  contract  with  tkie  public,  it  could  noit 
be  doubted ;  and  in  the  case  of  Kennett,  it 
cannot  be  doubted  that  he  was  answerable 
crimin^ly,  because  he  was  an  officer  in 
whom  the  public  repose  a  duty,— he  takes 
upon  him  the  office  to  which  the  duty  is  an- 
nexe^ and  if  he  is  guilty  of  a  violation  of  that 
duty,  ne  breaks  his  contract  with  the  public. 
It  might  be  said,  if  Mr.  Bembridge  was  the 
servant  of  the  paymaster,  and  the  paymaster 
has  himself  entered  into  such  a  contract 
with  the  public,  that  the  paymaster  might  be 
gxiUty  of  a  great  oflfence  in  employing  persons 
who  negligently  or  fraudulently  made  up 
those  accounts;  but  if  the  paymaster  is  the 
persQi;!,  who  entered  into  contract  with  the 
public,  are  the  consequences  of  his  contract 
with  the  public,  to  be  affixed  and  attached  to 
every  oontract  which  he  makes^  with  every 
clerk  who  is  to  serve  him  as  his  clerk,  and 
not  as  an  officer  with  the  public  ?  I  mi^ht 
f^onut,  to  Uie  solicitor  general,  that  where 
there  is  a  contract  with  the  public  for  pav 
for  doing  a  duty, — ^a  public  office,  that  in  such 
case^  it  tliat  contract  is  .violated  an  officer  is 
pumshahleby  indictment;  but  I  deny  that 
^1  the  case  of  Mr.  Bembridge  there  is  any 
Ipjch  cqntract,  for  if  he  makes  a  contract  at 
ally  it  is  with  the  ex-paymaster,  to  do  the 
Dtiaineiis  of  the  ex-paymaster,  for  the  non- 
fef^f^ce,  t(ie  non^periorptiance  of  which,  the 
lU-ipaiym^tfter  is  aiisvierable  to  the  public, 
Mfl[^  clerks  never  can  he. 

The  wxX  fg^i^d  upon  which  we  trouble 
jrjMT  4o|rdship  is,  that  ui  ^lis  case  there  is 
W^  evia^Qce  tp  ^ve,  qn  4he  pai:t  of  Mr. 
~    «^  6lnl4^1e^tmient, thatwil* 
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fill  criminality  with  which  the  infonnation 
cbarges  him.  Take  the  whole  of  the  evidence 
together,  can  your  lordship  say,  that  there  is 
any  prod*  here  of  the  corrupt  motive  which 
the  mformation  insinuates  ?  Has  it  been  at- 
tempted to  be  proved  in  evidence^  that  he 
either  had,  or  was  to  have  any  thmg  in  re- 
spect of  his  complying  with  this  omission  of 
Mr.  Powell?  Is  it  possible  for  your  lordship 
tQ  say,  that  the  degree  of  his  guilt  wa$ 
greater  than  this,  that  he  reposed  a  confidence 
p  Mr.  Powell,  which  he  thought  Mr.  Powell 
would  not  abuse,  and  which  it  has  turned  oui 
eventually  that  Mr.  Powell  did  not  abuse  ? 

There  b  no  pretence  to  say,  that  Mr.  Powells 
held  out  to  him  any  motives  of  interest ; 
there  is  no  (pretence  to  say«  that  h^  a^te^ 
u^n  any  motives  of  interest;  and  the  utmost 
crm^inahty  he  can  be  charged  with,  if  he  caa 

S  charged  with  any,  is  this,  that  he  trusted 
r.  Powell,  in  whom  he  had  all  the  reason 
in  tlie  world  to  repose  a  confidence. 

I  shall  not  trouble  your  lofdship  with  ad« 
verting  to  what  the  witnesses  said,  wilb 
respect  to  the  character  of  Mr.  Bembridee ; 
it  will  be  in  your  lordship's  memory,  uuX 
a  more  respectable  character  never  was  givea 
to  a  ffMA  11^  a  court  of  justice,  and  if  your 
lordships  see  in  the  cause  i^o  direct  pron^ 
or  no  proof  that  goes  to  estaUish  any  positivia 
comiptbn;  ^our  lordships  will,  at  leasts 
incline  to  thmk,  from  the  character  tiiaft 
was  given  him,  that  the  utmost  euilt  which, 
Mr.  Bembridge  can  have,  was  allowing  Mr.' 
Powell  to  be  guilty  in  a  case  where  he  ooiM 
not  possibly  suppose  he  would  be  so. 

Lord  Mautfieid,  In  the  account,  he  slatea 
a  variety  of  things  as  the  duty  of  the  ac» 
countani^  but  he  does  not  state  the  passing 
the  accoimts  of  the  ex-paymasters ;  as  to  the 
defect  of  the  evidence  of  the  payment  of  th« 
money,  there  was  no  separate  ground,  neither 
was  it  ursed  so  at  the  trial,  tluit  supposing  it 
not  the  duty  of  his  office,  vet,  in  respect  of 
the  mone}f  that  was  paid  nim,  it  should  be 
charged ;  it  was  only  offered  in  evidence,  to 
show  it  was  the  duty  of  his  office,  to  whieh 
the  several  answers  Mr.  Scott  has  now  made^ 
were  given,  that  he  would  have  had  thalt 
whether  he  had  taken  the  trouble,  or  not; 
that  other  accountants  had  it;  it  was  on^ 
offered  in  evidence,  as  being  tlie  duty  of  hif 
office. 

The  hon.  Thomea  Ertkint*  My  duty  at 
present,  actording  to  the  common  practice  of 
the  Court,  I  conceive  to  be,  to  offer  grounds 
to  your  lordship  for  having  a  review  of  this 
verdict;  and  1  shall  not  enter  at  all  into  the 
puni^iment,  which  your  lordships,  in  your 
discretion 

Lord  Mafufield,  You  had  better  take  the 
whole,  as  I  told  Mr.  Scott. 

**  In  the  original  report  of  this  Argument, 
there  were  a  few  .errors;  in  correcting  them 
I  have  bad  the  assistance  of  the  very  {eanied 
and  eloquent  person  who  delivered  it 

uigiiizea  oy  V^jOOV  Lv^ 
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Mr.  Enkine.    Then  I  shall  first  taketbe  ti- 


berty,notwithstandinghow  much  has  been  said 
already,  to  remind  your  lordship  of  the  charse 
vhich  this  informatioD  contains  against  the 
defendant,  because  your  lordship  is  certainly 
not  inquiring  dow  whether  the  conduct^  of 
Mr.  Bembridee  has  been,  upon  the  whole, 
that  of  a  good  subiect,— under  the  particular 
circumstances  in  which  he  stood,  ana  in  which 
he  acted  as  accountant  of  the  pay-officc,-^-but 
"Whether  he  be  guilty  or  not  guiltjr  of  the 
particular  criminal  cliarge  made  against  him 
»y  this  information. 

My  lord,  the  information  makes  this  posi- 
tive 'averment,  *  that  the  place  and  employ- 
*  ment  of  accountant,  in  the  office  of  the  pay- 


arising  from  tiie  fraud  of  anolher'a  doing  that 
(hitj  which  the  ptiblic  imposed  upon  lixm ; 
and  I  contend,  that  it  is  impossible  to  say  that 
Mr.  Bembridge  is  guilty  or  any  misprision  in 
pointof  law,  although  he  knew,  in  point  of 
fact,  of  these  items  bein^held  back,  unless 
it  would  have  been  crimmal  in  Mr.  Bem- 
bridge to  bive  suffered  Mr.  Powell  to  act  at 
all,  and  unless  he  would  have  been  liable  to 
an  information,  for  the  wilful  omission  in 
Mr.  Powell,  although  he  had  not  known  of 
any  such  omission^  for  if  the  public  look 
upon  Mr.  Bembridge's  office  as  a  check  upon 
tiie  office  of  the  paymaster,  it  would  have 
been  a  crime  in  Mr.  Bembridge  to  hare  suf- 
fered Mr.  Powell  to  do  it  at  all ;  and  if  it  had 


« mai»ter,  is  a  place  of  great  public  trust  and  \  been  a  crime,  then  all  pavmasters,  and  all 


*  confidence,  touching  ~the  making  up   the 

*  accuunts  of  the  paymaster-general,  and  the 

*  adjusting  and  settling  of  the  same  with  the 

*  Auditor  of  the  Imprest'  Your  lordship,  at 
the  trial,  told  the  jury,  in  the  most  precise  and 
unequivocal  terms,  that,  unless  that  averment 
were  substantiated  by  the  evidence,  the  in 
formation,  of  coiffse,  fell  to  the  ground,  for 
that  all  the  other  propositions  and  averments 
contained  in  it  were  merely  corollary  to  that 
first  proposition,  and  that  if  the  foundation 
were  removed,  they  of  course  were  taken 
away;  for,  undoubtedly,  no  man  could  be 
guilty  of  any  misprision,  unless  the  thing 
which  the  other  person  had  done,  and  which 


accoimtants  have  been  in  the  habit  of  com- 
mitting it;  for  it  is  in  evidence,  that  lord 
C;hatham  and  Mr.  VVinnington  made  np  tlieir 
accounts  by  particular  persons,  employed  by 
themselves,  and  not  by  the  accountants. 

Then,  if  the  averment  be  as  I  have  stated 
it,  that  this  is  the  official  duty  of  the  ac- 
countant, and  that  the  information  charges 
it  to  be  his  official  duty,  and  so  much  nis 
dirty,  as  to  render  it  criminal, — ^as  Mr.  Rose 
thought,  for  he  went  so  far  in  his  evidence, — 
as  to  make  it  criminal  in  Mr.  Bembridge,  to 
intrust  Mr.  Powell  to  do  it,  then  to  establish 
such  an  avennent,  the  evidence  must  go  the 
whole  length,  as  your  lordship  laid  down  tlic 


he  ought  to  have  discovered,  were  part  of  his  ]  law  to  the  jury,  it  must  ":o  the  whole  length. 


own  (luty.  Now  I  conceive  that  the  mean- 
ing of  this  averment  in  the  information  (if  it 
has  any  meaning  at  all),  is  this;  that  the 
place  and  office  of  accountant  to  the  pay- 
master, is  an  official  check,  provided  by  the 
wisdom  and  discretion  of  the  government, 
upon  paymasters  both  in  and  out  of  office, 
against  those  frauds  which  might  be  com- 
mitted by  persons  having  such  immense  sums 
of  the  public  money  in  their  hands,  and  for 
such  long  periods ;  it  is  not  enough  to  entitle 
the  crown  to  a  veitiict  in  this  cause,  that  it 
has  been  the  custom  of  the  accountants  to 
make  irp  these  accounts,  but  that  it  is  their 
officiol  duty  ; — and  if  it  be  their  official  dut}% 
80  as  to  make  the  breach  of  it  an  indictable 
offence,  it  must  be,  as  I  said  l^fore,  an  official 
check,  constituted  by  the  public  for  that  ex- 
press purpose ; — that  the  pnblic  intrust  him 
with  the  duty,  and  that  the  paymaster  is  not 
himself  intrusted  and  responsible  for  the 
rectitude  of  his  accounts,  but  that  another 
man  is  intrusted  with  that  check ;  that  the 
public  looks  to  him,  and  him  alone,  for  a 
check  upon  the  duty  of  the  paymaster.  If, 
then,  that  avennent  be  as  I  have  taken  the 
liberty,  in  point  of  law,  to  suppose  it,  it  would 
follow  ais  a  necessary  consequence,  that  if  it 
had  turned  out  in  point  of  fac^  that  Mr. 
Powell,  withotit  any  knowledge  in  Mr.  Bem- 
bridee, had  been  guilty  of  a  fiaud  upon  the 
pubuCi  Mr.  Bembridge  would  have  been 
eaually  subject  to  an  information,  at  the  suit 
or  the  oown,  for  sufifering  that  public  Iom 


unequivocally,  to  establish  this  propositi m, 
that  Mr.  Bembridge  was  bound,  at  all  events, 
to  do  that  duty  to  the  public  himself,  which, 
in  point  of  fact,  was  done  by  Mr.  Powdl,  and 
therefore  was  responsible,  at  all  events,  whe- 
ther he  had  been-  guilty  of  this  wiiflil  mis- 
prision, or  not. 

The  next  material  consideration,  therefore, 
is,  to  see  how  the  evidence  does  support  that 
averment.  Your  lordship  has  ban  nothiiiz 
of  the  original  nature  and  institution  of  this 
office  laid  nefore  vou,  and  it  is  surprising  to 
me,  that  when  the  j^t  of  this  information 
was  the  particular  official  duty  of  a  man  in  a 
public  onice,  and  one  of  the  most  important 
public  offices  of  this  country,  that  the  officer" 
of  the  crown,  coming  into  a  court  of  justice 
with  a  criminal  charge  were  not  able  to  sho%« 
to  your  lordship  any  one  document,  any  one 
instrument  of  appomtment,  any  one  record 
any  thing,  in  short,  written,  to  establish  whai 
is  his  duty,  but  are  obliged  to  trust  to  th^ 
loose  opinions  of  witnesses  who  are  called  t< 
support  their  cause.  There  is  nothing  befbn 
the  Court  from  which  your  lordships  can  so 
what  is  the  official  duty  of  the  accotintaot 
there  is  nothing  before  the  Court  to  leai 
your  lordships  to  think  that  he  is  placet 
there  as  a  check  upon  the  ex-paymaster  1>^ 
the  discretion  of  the  government  j  but  tHl 
whole  proof  arises  upbn  the  testmiony  « 
witnesses.  I  agree  with  Mr.  Scott,  that  tlia 
evidence,  so  tSr  from  subslaiittatmg  tiia 
proposhioDi  proiret  th^  diroet  contniy,  at^ 
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the  very  first  and  most  inateriai  witness 
called  on  the  part  of  the  prosecution,  entirely 
overtunied  the  first  averment  in  the  informa- 
tion. Mr.  Hughes  stated,  that  he  was  sent 
to  Mr.  Bemhnd^e,  by  the  auditor  of  the  im- 
prest, after  having  written  a  letter  without 
any  dfect ;  that,  in  the  very  first  instance  of 
his  apnlicatisn  to  Mr.  Bembndfe,  he  was 
referred,  by  hun,  to  Mr.  Powell.  What 
would  l^ve  been  the  answer  of  the  auditor . 
of  the  imprest,  or  of  his  deputy,  if  the  ob- 
servations 1  have  made  to  the  Court  be  well 
founded  ?  for,  if  I  am  right  in  sayinz,  that  If 
Mr.  Bembridge  be  crimiiud  in  this  wilful  mis- 
prision (taking  that  wilful  misprision  to  be 
proved),  he  must  likewise,  if  the  first  aver- 
ment be  true,  have  been  criminal  for  Mr. 
PoweU's  guilt,  even  if  he  had  not  known  it; 
because  he  would  have  been  criminal  by 
intrusting  to  another  person  that  wbich  it 
was  his  own  dutv  to  fiilfil.  If  that  be  so, 
how  was  it  possible  for  Mr.  Hughes  to  sa v  to 
him  what  he  did?-— he  would  iiave  said  to 
him  as  Mr.  Rose  did — are  you  aware  that  we 
Are  entitled  to  call  upon  you  for  these  ac- 
counts? But,  no:  in  the  very  first  instance, 
and  at  least  two  or  three  times  afterwards, 
thev  went  to  Mr,  Powell ;,  they  corresponded 
witn  Mr.  Powell,  Mr.  Powell  con^tidered  it  as 
his  own  duty,  he  never  referred  them  back 
again  to  Mr.  Bembridge ;  the  auditor  of  the 
imprest  never  went  back  again  to  Mr.  Bem- 
bridge, but  the  whole  was  conducted  between 
them  and  Mr.  Powell;  this  clearly  shows, 
out  of  the  mouth  of  that  witness,  that  he 
himself,  at  that  time  (whatever  new  lights  he 
might  have  had  upon  the  subject  before  he 
came  into  court),  that  he  did,  at  that  time, 
believe  it  to  be  the  duty  of  Mr.  Powell,  and 
not  of  Mr.  Bembridge.  He  said  that  Mr. 
Powell,  if  executor  of  lord  Holland,  was 
making  up  the  accounts ;  he  referred  ham  to 
Mr.  Powell  as  a  person  responsible  for  them, 
and  there  was  no  answer  made,  either  by 
Mr.  Hughes,  at  tliat  time,  or  by  lord  Sondes, 
telling  Mr.  Bembridge  that  he  was  the  man 
responsible,  and  not  Mr.  Powell,  to  whom  he 
haa  referred  them:  the  evidence  of  Mr. 
Hi^es  seems  to  me  to  go  a  great  deal  far- 
ther, for  he  states  a  case  tliat  is  absolutely 
incompatible  with  the  averment  in  the  infor- 
mation ;  he  says,  Mr.  Ingram  was  the  exe- 
cutor of  Mr.  Winnington,  who  was  paymaster, 
that  at  iuck  he  had  the  books  dehvered  to 
him  from  the  pay-office  to  make  up  his  ac- 
counts, and  the  witness  added : — ^Imade  them 
up,  and  they  were  delivered  to  the  auditor; 
and,  upon  his  cross-examination,  he  ssdd, 
Ineram  had  leave  from  Bangham,  the  deputy 
auditor,  to  take  the  book,  and  that  he  had  a 
power  over  it  as  executor. 

Will  your  lordship,  then,  permit  me  only 
to  call  the  attention  of  the  Court  to  this?  If 
these  be  the  books  which  contain  the  pay- 
master's accounts,  and  for  which  the  accoun- 
tant is  answerable,  how  came  the  Auditor  of 
the  Impre:>t  to  ddiver  Ihem  to  Mr.  Ingram 


without  any  order  from  the  accountant?  It 
seems  a  strange  proposition,  that  if  an  ac- 
countant in  the  pay-office  had  conceived  him- 
self (and  it  is  a  strange  sort  of  presumption, 
that  neither  that  officer,  nor  any  of  his  pre- 
decessors^ ever  knew  any  thine  of  their  du- 
ties);— il  the  accountant,  I  say,  had  conceived 
himself  to  be  bound  to  make  up  these  a^ 
counts,  and  was  answerable  for  their  rec^ude, 
how  should  it  have  been  in  the  power  of  the 
auditor  to  put  them  into  any  other  hands? 
The  information  charges,  that  it  is  the  duty 
of  the  accountant  to  make  up  these  accountL 
with  the  auditor  of  the  imprest ;  and  it  woula 
therefore  have  been  a  high  breach  of  trust  in 
that  auditor,  knowing  it  to  be  the  duty  of  the 
accountant  to  make  up  these  books,  and 
knowing  that  he  was  criminally  responsible^ 
either  for  wilful  misprisions,  or  even  for  mis- 
takes in  them  whoever  made  them  up;  it 
would,  I  say,  have  been  cr'miinal  in  him  to 
have  delivered  tliem  up  to  any  person  but 
the  accountant 

The  witness  swore  that  the  deputy-auditor 
delivered  the  books  to  him,  and  that  he  made 
up  the  accounts,  and  delivered  the  books 
back  again.  Now,  how  can  the  accountant 
be  responsible  for  an  act,  which  it  was  not  in 
his  power  to  prevent,  unless  the  paymaster 
gave  him  leave  to  do  it?  If  Ingram  had  a 
right  to  those  books,  as  the  executor  of  Win- 
nington, demanded  th^m  as  executor,  and 
received  them  from  the  auditor  as  executor; 
if  he,  the  witness,  made  up  those  accounts, 
and  delivered  them  to  him,  without  any  com- 
munication wiUi  the  accoimtant;  how  can 
the  accountant  be  criminal  for  not  doing  that 
which  another  man  had  a  right  to  put  out  of 
bis  power  to  do?  It  is  not  at  all  immaterial 
what  Mr.  Bearcroft  stated,  respecting  the  late 
act  of  parliament;  which  seems  to  show  the 
sense  of  the  legislature,  that  these  books  were 
not  formerly  considered  as  the  prgperty  of  the 
pay-office,  nor  as  public  books,  but  as  the 
property  of  the  pavmaster,  whose  accounts 
were  contained  in  them ;  and  therefore,  see- 
ing the  inconvenience  which  arose  from  that, 
thev  made  the  Law  otherwise,  for  the  future, 
ana  enacted  that  the  books  should  be  the 
property  of  the  public,  and  should  not  be 
taken  out  of  the  |>ay-office.  Surely,  then,  the 
first  proposition  in  the  information  is  not 
maintained,  even  on  the  evidence  for  the 
crown ;  and  your  lordship  will  recollect,  like- 
wise, that  we  called  a  witness  who  confirmed 
Hughes  in  his  testimonv,  with  respect  to  the 
accounts  of  lord  Chatham;  viz.  that  they 
were  made  up  by  a  person  appointed  by  him- 
self, without  any  communication  with  the 
officers  of  Uie  pay-office ;  and  he  said  it  was 
in  the  power  ot  the  ex- paymaster  to  make  up 
his  accounts  by  any  private  hands  he  thought 
fit  Where,  then,  is  the  evidence  to  be  found 
that  is  to  confirm  this  first  proposition  ?  where 
is  it  to  be  found  except,  as  I  shall  presently 
remark,  out  of  the  mouth  of  tlie  defendant 
Mr.  Bembridge  himself,  which  was  the  great 
pressure  at  the  trial?  ^  , 
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Suppose  the  defendant  had  not  been  ex- 
Bminedy  either  bj  the  comthlssiohers  of  ac- 
coutite  or  the  lords  of  the  treasury;  suj$|k>sins 
Hr.  fiembridge  not  to  have  been  etamiHea 
lit  all;  and  that  his  confession  had  been  en- 
tirfely  out  of  the  case,  it  would  have  then  been 
impossible,  for  a  moment^  to  have  said  that 
the  first  pfbposition  in  the  information,  Upon 
which  all  the  others  depend,  had  been  sub- 
stantiated, because  it  entirefy  depends  upon 
the  evidence  of  Hujghes  and  Wigglesvorth, 
toth  agreeing  in  that  proposition,  ndmely, 
that  though  in  point  of  fact  the  accountant 
bath  often  made  up  these  accounts,  yet,  that 
It  was  in  the  power  of  the  ex-paymaster  to 
{mt  his  own  accounts  into  private  hands,  a 
t>roposition  utterly  inconsistent  with  its  being 
the  duty  of  the  accountant. 

The  matter  then  to  be  considered  is,  how 
the  defendant,  Mr.  Bembndge's  testimony 
wei|;hs  acainst  himself;  whether  it  be  so  un- 
emiivocal,  so  clear,  and  precise  an  admission 
or  his  duty,  as  shall  be  taken  to  be  decisive 
against  him,  notwithstanding  the  witnesses, 
fevett  on  the  part  of  the  prosecution,  carry  the 
testimony  the  other  way :  now  before  the 
commissioners  of  accounts,  Mr.  Bembridge, 
admitted  nothing  like  that. 

Mr.  Justice  mlla^  Was  hn  examination 
befbre  the  commissioners  of  accounts  upon 
tosth,  otnot? 

Mr.  SoL  Gen,    Upon  oath. 

Mr.  Er$kine,  I  hope  that  the  few  obser- 
Tations  f  have  made,  go  thfe  length  of  esta^ 
blishing  this  proposition;  that  if  Mr.  Bern- 
bridge's  evidence  were  out  of  the  question;  if 
there  were  nothing  to  be  taken  against  him- 
^if  fVom  his  own  admission,  there  is  not 
sufficient  matter  to  convict  him  of  the  crime 
icharged  by  this  information ;  because  the  first 
averment  falling  to  tlie  ground,  all  the  other 
Propositions,  which  are  merely  corollary,  must 
lali  to  the  ground  likewise.  Mr.  Bembridee 
Vas  not  asked  by  the  commissioners  of  the 
public  accounts,  whether  it  was  his  duty  to 
make  up  the  accounts  of  the  paymasters  out 
of  oflice,  as  well  as  the  accounts  of  the  pay- 
masters in  office ;  he  was  asked  no  such  ques- 
iloti,  and  it  is  impossible  that  a  man's  answer 
bm  be  taken  to  extead  beyond  the  limits  of 
the  question  out  to  him ;  and  your  lordship 
yfih  never  take  an  admission  of  that  sort  in 
a  case  where,  if  a  man  had  any  criminality, 
be  Would  have  been  earnest  to  conceal  it,  and 
where  Nno  man  could  have  bound  him  to  re- 
Veai  it;  and  it  id  decisive  that  he  did  not 
JDonceive  himself  in  his  own  heart  to  be 
guilty,  otherwise  he  vrould  have  held  his 
tongue.  If  he  had  thought  any  of  tliese  an- 
swers he  gave,  would  have  gone  to  have  cri- 
kniDated  him  here  or  elsewhere,  most  unques- 
tionably he  would  not  have  given  them ;  his 
admissions,  therefore,  prove  the  idea  he  had 
of  the  rectitude  of  his  own  conduct.  Hie  ac- 
cotmt  he  gave  was,  that  as  accountant  of  th<^ 
pay-office,  he  earned  on  and  made  up  the  ac- 
tounls  of  paymasterfl^,  not  that  h  was  fab 
du^  to  do  (fo. 


Lord  MantfieM.  What  Was  the  qutsfial 
upon  the  examinatbn } 

Mr.  Chontberk^nt.  fife  giv^s  ill  his  eictf 
minatidh  upon  oath;  it  is  a  narrative ;  theW 
are  no  questions. 

Mr.  Enkihe.  The  woids  af«,— ^  That  fa^ 
carries  on  and  makes  up  the  accbiints  of  tfa^ 
paymasters,  after  they  are  out  of  office »  aj 
well  as  those  of  the  paymasters  m  office.^^ 
He  docs  not  say,  that  hto  do^s  this  as  ae 
coimtant;  he  tays  in  the  outset,  undoubted 
Iv,  that  he  is  accdutttant :  he  is  called  before 
the  commissioners  of  accounts,  as  accountau 
of  the  pay-office,  and  he  describes  hitnself  ti 
be  accountant;  but  when  he  gives  in  tM 
narrative,  he  says,  he  carries  on  and  mak« 
up  the  accounts  of  paymasters  in,  as  well  a 
out  of  office ;  that  is,  that  in  point  of/ccf,  h 
does  it;  not  that  it  is  his  ^ficiai  duty  to  ti 
so ;  not  that  he  could  be  indicted  if  he  di 
not  do  it;  for  this  averment  eoes  so  far  a 
to  maintain,  that  if  Mr.  Bembridse  had  re 
fused  to  make  up  these  accotmts,  ne  woul 
have  been  subject  to  an  information  for  tha 
refusal.  Now,  all  that  he  says  is,  that  h 
carries  on  and  makes  up  these  accounts.  H 
says  true;  for  he  had  carrt^  on  and  made  n 
the  accounts  of  other  paymasters  out  of  office 
but  as  it  is  in  the  powter  bf  any  paymaster  <n 
of  office,  to  intrust  the  making  up  those  su 
counts  to  anv  other  person  out  of  the  oflic* 
or  to  have  left  it  to  be  done  by  hi<»  iterator  t 
his  death,  then  it  is  not  the  dtdy  of  th«t  » 
couhtant ;  becatise  that  never  can  be  the  dut 
of  the  accountant  v^hich  ahother  mab   c:^ 

S  re  vent  him  from  doing;  and  this  whole  ev 
ence  goes  to  establish  the  proposition^  th: 
in  point  of  fact,  other  paymasters  have  m&« 
up  their  accounts  bv  other  hands ;  and  tks 
the  auditor  has  had  the  books,  without  aax 
interference  with  the  accountant. 

Then  if  Mr.  Bembrid»'s  examination  rax; 
be  taken  consistent  with  his  own  innocev^c 
your  lordship  will  surely  not  wrest  it  to  co 
vict  him ;  you  will  not  take  a  voluntary  oo' 
fession  of  anv  man  conceiving  that  he  ^w^ 
not  drawing  himself  into  a  snare,  in  a  sen 
to  operate  to  his  conviction^  if  it  can  |x 
sibly  be  made  consistent  with  his  ix\Ti 
cence,  if  it  can  be  taken  in  any  possil: 
sense  consistent  with  his  innocence,  thoxs 
not  the  most  obvious  one,  most  undoubtc-rj 
your  lordship  will  adopt  that  cotostnict^lo 
and  it  seems  to  me,  with  great  sUbmissioYx 
the  Court^  to  be  perfectly  consistent  with  i  %,  ' 
Mr.  Bemoridge  did  make  up  the  accootat^ 
several  paymasters,  thot^igh  not  of  lord  ^s, 
land.  And  why  did  he  not  make  up  th^  - 
counts  of  lord  Holland?  BeantMe  hrd  Bknt^^ 
had  put  t'koie  aecounti  info  tJiher  katub  ;  -3 
the  information  does  not  slate  that  Mr.  1^^ 
bridge  ever  made  up  thoSe  accounts,  nor  d^ 
it  state  that  it  was  his  duty  to  have  mai^^ 
those  accounts;  it  only  states  that  it  wm^  1 
duty  to  adjust  and  make  t^  ^'ose  adcovai 
wUh  the  ttumor  o^'the  ifumtm  ;  which  m^y 
thtta^  H  was  his  mit^,  if  ne  was  ordevid  '%c> 
it;  it  was  his  duty,  if  be  undertook  it  j  i^  ^ 
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his  du^y  if  fb^  |«vii]d9ldr  Ittd  imposed  it 
upon  him ;  and  if  it  bad  appeared,  ill  point  of 
nctj  tlut  he  had  had  the  making  up  of  lord 
Holland's  accounts  imposed  upon  him ;  then, 
taking  it  to  be  his  duty  in  ]x>int  of  law,  and 
baring  it  imi>osed  Upon  hiih,  it  might  be  a 
wilful  misprision.  But  the  ioibrmation  does 
not  make  any  such  chatse;  it  states  that  the 
office  of  accountant,  in  the  paymastei^s  office^ 
is  a  place  of  important  public  tnist  and  con- 
fidence, and  b  relatlTe  particularly  to  the 
passing  the  accounts  of  paymasters  out  of 
office,  as  well  as  paymasters  in  office.  It 
then  states  that  lord  H<^land  went  out  of 
office;  that  John  Powell,  being  then  ac- 
countant, made  up  and  delirered  the  account 
of  lord  Holland  to  the  auditor  of  the  ibprest ; 
that  Mr.  Bembrldge  succeeded  as  accountant, 
and  that  it  was  his  duty  to  disclose  certain 
items  omitted  in  the  account  by  Mr.  Powell. 
But  if  Mr.  Bembridge  never  was  charged  with 
making  up  this  account,  and  it  was  not  his 
duty  to  make  it  up,  this  narraUve,  upon  his 
examination  before  the  commissioners  of  ac- 
counts, seems  perfectly  condstent  with  his 
innocence,  for  it  only  says  this :  I  do  make 
up  these  acbounts  :  but  siippose  he  had  eone 
nrther,  and  had  said — ^It  is  the  duty  of  the 
accountant  to  make  up  these  accounts,  and 
pass  them  with  the  auditor  of  the  imprest; 
that  » to  say, — which  must  be  implied  from 
the  whole  eltamination,— if  the  paymaster, 
who  is  the  head  of  the  office,  chooses  to  order 
it,  tAcM  <mkf  it  becomes  his  official  dutv,  and 
then  takirtg  upon  him  de  facto  to  fulfil  it,  I 
admit  he  is  responsible 

Most  unquestionably,  if  a  man  takes  upon 
himself  the  doing  of  any  thing,  in  which  the 
public  has  an  interest,  and  is  guilty  either  of  a 
wilful  omission,  or  of  any  neglect  in  the  per- 
fiirmance  of  it,  he  cannot  say  then  that  it 
was  Jiot  his  official  duty,  because  he  has  taken  ' 
it  upon  himself,  and  the  public  trusts  him  | 
tipon  his  assumption  of  the  truSl ;  hut  in  this  > 
ca$e.   neitker   the  tf|/bnfr«tio9t  ehargetf — nor  \ 
9e<mid  the,  evidence  hive  warranted  the  charec  | 
that  Mr.  Bembridjj^  was  ever  directed  to  take 
upon  him  the  adjusting  and  settting  this  ac- 
count, as  the  accountant  of  the  pay-office,  or 
that  he  ever  took  it  upon  himself. — It  was  in- 
trusted to  Mr.  Poi9irell,  in  virtue  of  his  office— 
Mr.  Powell  made  it  up^Mr.  Powell  delivered  it 
in  to  the  auditor  of  the  imprest ;  and  the  only 
charge  against  Mr.  fiembndge  is,  the  conceal- 
ing those  oitaissions  Which  the  information 
onTf  charges  to  have  been  made  by  Mr.  Powell. 

The  examination  before  the  lords  of  the 
treasury,  seems  not  to  go  much  fkrther  than 
that  betbre  the  commbsfoners  of  accounts,  ibr 
it  applies  chiefly  to  the  second  pari  of  the  in- 
formation; vb.  lo  the  wilful  ooncealmeot, 
more  than  to  the  dut^  of  his  office.  It  savs, 
he  was  perfectly  apptited  of  tiiese  particular 
aitic!e^,  long  before  the  pencil  balance  was 
drawn  out;  but  it  says,  he  lefx  it  to  Mr. 
PoweA.  It  is  true,  he  sam  it  was  ^e  du^  of 
the  adeoukiiart  to  maklfe  tt]^  tba  aloxnmUi  W 


that  could  only  be  if  h6  Iris  «t«rdifteMd  by 
the  paymaster,  or  had  ever  charged  himself 
to  make  them  out ;  in  that  case  it  is  admitted 
to  have  been  his  duty,  but  if  the  paymaster, 
who  is  the  head  of  that  office,  does  not  direct 
the  accountant  to  make  it  up.  and  if  he  chooser 
to  trust  a  privnte  individual,  and  that  private 
indiviflual  has  a  right  to  take  ai>(ray  thos* 
books,  without  the  leave  of  the  accountaitt,-* 
and,  as  Mr.  fiearcroft  has  truly  obsArved^ 
might  maintain  an  action  of  trover  a^inst 
him,  if  he  detained  them,  then  how  can  it  b^ 
said  that  thb  officer  is  the  official  check,  pro« 
vided  by  the  wisdom  of  government  over  a 
paymaster's  accounts,  and  is  responsible  fof 
aU  the  errors  contaimsd  in  them?  Your  lord- 
ship  has  nothing  in  support  of  tiie  chargM  in 
thb  information  from  any  written  document; 
from  any  patent  of  office ;  from  any  matter 
of  recoid ;  it  all  rests  upon  parole  evidence, 
the  whole  of  wliich  concurs  in  maintaining^ 
proposition  directly  the  contrary  of  that  which 
It  is  necessary  for  the  prosecutor  to  maintain, 
before  he  can  be  entitled  to  hold  thb  verdicts 
One  argument  more  has  been  pressed  into 
the  setvice  upon  this  occasion,  to  show  that 
this  b  the  official  duty  of  Mr.  Bembrid^ 
and  to  show  that  he  was  the  officer  looked  to 
by  the  public,  for  officially  making  up  and  ad^ 
justing  these  accounts^ — ^for  I  hope  your  lord- 
ship will  always  keep  in  view  the  ereat  diffisii 
r^nce  between  its  heme  the  eiKfoni  Tor  tiie  ac« 
eountant  to  do  so,  and  its  being  his  tfa/y,  if 
eommanded  bv  the  paymaster,  or  if  he  takes 
upon  himself  to  do  it ; — for  although  a  matt 
cannot  be  called  upon  to  take  upon  himself 
any  public  office.  Unless  he  has  accepted  of  s 
patent,  or  some  commission  from  the  croWn, 
which  makes  him  responsible  for  the  execu-  . 
tion  of  the  duty  of  it,— vet  if  he  voluntuily 
takes  it  upon  himself,  he  is  responsible  for 
the  due  discharge  of  it;  but  Mr.  Bembridge 
never  took  thb  upon  him;  he  says,  it  was  in- 
trusted to  Mr.  Powell,  and  hb  onljr  offiBUce, 
as  stated  by  the  information,  b  a  wilful  con- 
cealment Now,  in  point  of  law,  I  firmW 
maintain,  that  unless  Mr.  Solicitor  General, 
when  he  rises,  b  able  to  show  vour  lordships, 
upon  the  evidence  given  on  tne  trial  of  this 
information,  that  if  Mr.  Bemlmdge  had  trusted 
Mr.  Powell  to  insert,  or  not  to  insert  these 
items,  and  had  kept  his  mind  from  all  know-/ 
ledge  of  what  was  there;  if  he  had  been  per^ 
fbctly  iffnorant  of  anv  of  the  charges  against 
lord  Houand ;  if  he  had  known  nothing  con- 
tained in  the  accounts,  yet,  that  he  would 
still  have  been  subject  to  a  criminal  informa- 
tion in  tiib  court,  if,  in  point  of  foct,  Mr. 
Powell  had  been  guilty  of  any  wilful  ombskm, 
because  being  cmtrged  with  an  official  dOty 
by  the  public,  he  had  trasted  to  another  that' 
wych  he  ought  1x>  hai^  done  himself,  by 
which  neans  the  p^iblic  received  a  material 
injury  b^  the  fraud  of  Mr.  PoweU;'^!  say 
w.  Solicitor  General  must  tnaintun  that 
proposition,  because  there  can  be  no  mbpri- 
sionaitew,  cKoeptinthe  ca«eof  hig^tfeaaon, 
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but  from  a  bma's  n^ect  of  Im  mm  dai^. 
Unless^  therefore^  Mr.  Bembridge  was  botmd 
to  do  the  thing  huueff^  which  Mr.  Paweil  did 
not  do,  he  cannot  be  subject  to  an  infonnalion 
for  not  having^  disclosed  this  fraud,  or  the 
omission. — ^If,  mdeed,  he  was  the  check  the 
public  had  provided;  if  being  intrusted  to 
make  up  th^  accounts ;  if,  though  it  was  his 
duty  to  make  them  up,  he  had  intrusted  it  to 
another  to  do  it,  whose  duty  it  was  not ;  in 
such  a  case,  whether  he  knew  of  the  criminal 
neglect  or  not,  he  would  be  a  criminal  for 
having  intrusted  that  to  another  which  he 
ought  to  have  done  himself.  Then,  is  there 
any  thing  upon  the  evidence  that  can  warrant 
the  court  to  sajr,  that  the  jury  have  not  done 
wrong  in  drawing^  such  a  conclusion  ?  If  it 
was  the  office  ol  Mr.  Bembridge,  as  ac- 
countant under  any  drcumstances  to  make 
up  these  accounts,  so  that  Mr.  Powell  could 
not  make  them  up ;  if  it  was  even  criminal  in 
Mr.  Bembridge  to  suffer  him  to  do  it»  what  a 
number  of  crmiinals  there  must  have  been  in 
this  office,  from  its  first  institution !  and  if  we 
should  not  be  so  happy  as  to  persuade  your 
lordships  to  give  us  a  review  or  this  cause,  it 
will  avail  me  at  least  to  say,  when  I  come  to 
the  other  part  ot  the  subject,  in  mitigation  of 
punishment,  that  he  has  only  been  doing  that 
which  the  most  upright  men  have  constantly 
done  before  him — which  lord  Chatham  did— 
which  Mr.  Winnington  did — which  the  au- 
ditor of  the  imprest  suffered  him  to  do — and 
which  would  have  been  a  great  breach  of  the 
duty  of  the  public  auditor  so  to  trust  the  bocks 
into  private  hands,  if  it  was  the  official  duty 
of  the  accountant  to  have  made  up  this  ac- 
count himself;  if  every  thing  found  on  such 
accounts  from  which  the  public  may  suffer, 
shall  he  chargeable  on  an  accountant,  how 
can  it  be  in  the  power  of  that  auditor  of  the 
imprest,  without  consulting  him  to  deliver  it 
to  another  ?  And,  you  see,  uie  witnesses  come 
here,«and  say,  '  i  accepted  from  Mr.  Bem- 
'  bridge  a  reference  to  another,  when  I  knew 
'  it  was  criminal  of  me  to  do  so.  I  led  the 
*  nian^  who  I  knew  was  responsible  to  the 
'  public,  because  the  man  who  wais  so,  thought 
^  lit  to  shove  it  off  his  own  shoulders,  and 
'  desired  me  to  eo  to  another,  to  whom  we 
'  were  not  called  upon  to  look  !'  I  never  can 
forget  the  distinction  which  I  laid  down,  that 
if  Mr.  Bembridge  b  criminal  for  this  mispri- 
sion, he  must  have  been  criminal  even  U"  it 
had  not  been  a  mitpnsiony  be  must  have  been 
criminal  for  the  omission  of  the  man  to  whom 
he  intrusted  it,  if  the  public  suffered  for  it : 
yet,  in  the  whole  course  of  the  ne^ociation 
with  those  persons  who  were  called  upon  to 
animadvert  upon  this  misdemeanor,— and 
which  they  most  undoubtedly  were,  if  my 
argument  is  true,— not  one  of  them  ever  said 
to  Mr.  Bembridge,  '  you  are  referring  us  to 
'  another,  to  whom  vou  ought  not  to  refer  us.' 
It  is  plain  Mr.  Powell  thought  himself  respon- 
sible; there  are  manv  calamitous  reasons 
why  the  Court  will  take  it  for  granted,  that 


he  thought  lumaelf  to;  if  he  had  thought  3( 
Bembridge  responable,  would  he  not  ha^ 
been  happy  to  have  referred  them  back  j 
Mr.  Bemoridee?  Would  not  he  have  sii 
wh^  has  Mr.  Bembridge.  referred  you  to  m^ 
A^  IS  the  accountant,  it  is  his  duty  ?  he  ma^ 
no  such  reference  back  to  Mr.  Bembridi 
and  Mr.  Hughes  never  went  back  to  m 
Bembridge,  but  the  whole  of  the  negociatk 
went  through  Mr.  Powell. 

Upon  these  grounds,  I  hope  that  the  fy 
averment  in  i&  information,  b  not  suj 
ported;  if  it  be  not  supported,  as  your  lordsh 
told  the  juiy,  and  have  again  said  tcMlay,  U 
other  propositions  will  tail  to  the  grounc 
but  I  nope,  though  it  should  be  support^:! 
that  there  are  other  considerations  for  yo^ 
lordships  in  the  present  stage  of  the  busiiiefti 
for  there  is  another  averment  that  he  wilful 
and  corruptly  concealed.  Now  it  appears  upc 
the  evidence,  as  plainly  as  I  ever  saw  ai 
thing  appear  upon  any  trial,  that  all  th'ci 
items,  which  were  not  introduced  into  tk 
charge  upon  lord  Holland  by  Mr.  Powci 
were  open  to  public  view  in  the  pay-offiCi 
every  man  saw  them ;— every  man  knew  th« 
they  existed, — ^and  when  the  witness  w: 
asked,  why  they  were  not  introduced?  3| 
Powell  saM  the  question  was,  whether  loi 
Holland  should  ultimately  be  charged  wit 
them,  because  there  weie  accounts  respectic 
Paris  Taylor,  and  until  these  were  adjii5tei 
he  did  not  know  whetiier  he  should  be  caili 
upon  to  introduce  them,  as  charges  agaiix 
lord  Holland. 

The  items  themselves,  as  they  afterwan 
were  put  in  the  balance,  were  open;  evei 
person  saw  them;  and  how  could  Mr.  Ben 
bridge  hope  to  conceal  that,  which  there  w, 
not  a  clerk  in  the  office  who  could  not  have  ii 
stantly  detected  ?  and  if  I,  or  your  lordshij 
were  disposed  to  go  into  that  office,  there  w; 
not  one  of  these  charges  that  we  should  n< 
have  seen;  but  if  you  had  asked  Mr.  Co 
borne, — who,  though  he  was  clerk  under  M 
Bembridge,  was  emploved  by  Mr.  Powcl 
and  not  oy  Mr.  BemDridge,  for  that  purpos 
— if  you  had  asked  him,  why  the  items  wc 
not  mtrodiiced,  he  must  have  given  the  aj 
swer  Mr,  Powell  gave,  when  he  was  relerrt 
to,  viz.  that  these  accounts  were  not  adjuste 
Is  it  fair,  then,  upon  this  evidence,  to  say  th; 
when  lord  Holland  appointed  his  own  exectit 
to  make  up  his  accounts;  when  Mr.  Ben 
brid£:e  saw  that  Mr.  Powell  was  responsib 
for  them ;  and  that  he  was  the  person  makii 
them  up  with  the  public, — ^and  when  he  micl 
not  knoiy.  besides^  how  far  Mr.  Powell  had 
right  to  Keep  back  these  items  until  the: 
pomts  were  adjusted, — how  can  the  Court,  or 
jury  suppose,  without  an^  sort  of  evidence 
a  motive  of  corruption  in  Mr.  Bembridg 
that  he  wilfully ^  and  with  an  intent  to  defrat 
the  publicy  kept  back  these  articles  ?  Ther« 
not  a  syllable  of  evidence  to  support  so  era 
a  coQclusion  against  him,  for  it  appears  tnc 
palpably,  through  the  whole  of  the  testimon 
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that  these  items  were  kept  back  by  Mt. 
Powell,  upon  these  considerations. 

Lord  MawJuiU,  Not  upon  Paris  Taylor's 
consideration,  because  his  accounts  were 
questioned,  as  to  what  allowance  was  to  be 
made  and  there  was  no  relation  to  that. 
These  items  go  to  the  discharge  of  lord  Hol- 
land ;  Paris  Taylor  had  uothuig  to  do  with 
that. 

Mr.  Enkine.  Though  the  account  of  Paris 
Taylor  had  no  relation  to  these  particular 
items,  yet  it  does  not  follow  from  thence,  that 
Mr.  Bembridge  knowing  there  was  something 
to  keep  the  accounts  open,  was  guilty  of  any 
wilfol  omission  in  not  letting  the  public  know 
there  were  these  particular  items ;  since  the 
account  was  not  closed,  nor  could  be  till  the 
considerations  of  those  items  of  Paris  Taylor's 
account  could  be  closed  also,  llierefore,  it  is 
.  evident  that  he  had  no  corrupt  motive  for 
no\  doing  that ;  for  he  knew  there  was  an  ac- 
count, with  respect  to  Paris  Taylor,  to  a  large 
amount,  which  was  not  finally  settled;  and  as 
it  was  not  known  what  allowance  should  be 
made  to  lord  Holland,  upon  that  account,  he 
might  naturally  think  Mr.  Powell  would  de- 
liver in  those  items  as  soon  as  the  account  of 
Paris  Taylor  should  be  finally  settled.  Nor 
is  there  any  evidence  to  show  that  Mr.  Powell 
could  derive  one  farming  advantage  from  any 
such  concealment. 

Upon  these  two  munds,  even  if  there  were 
not  a  third,  I  should  hope  that  your  lordship 
would  be  inclined  to  grant  this  rule ;  but  I 
shall  certiunty  not  forsake  the  ground  that 
has  been  taken  by  my  friends  who  spoke  be- 
fore roc,  namely,  that  this  is  not  an  indicta^ 
ble  ofience ;  and  I  am  sure,  that  I  should  be 
the  last  man  in  the  world  to  stand  up  to 
contend  in  any  court,  much  less  in  a  court 
fillefi  as  this  is,  that  any  person  trusted  by 
the  public,  either  by  the  general  imposi- 
tion of  the  common  law,  or  oy  any  statute, 
any  magistrate,  in  short,  who  has  a  name,  or 
an  existence  in  the  constitution  of  the  realm, 
be  he  what  he  may,  should  not  be  sub|ect 
to  an  information,  or  to  an  indictment  for  a 
criminal  neglect  of  duty.  I  certainly  shall  not 
contend  that ;  my  only  reason,  as  my  learned 
friends  have  contended  before  me,  and  in 
which  I  shall  follow  them,  is,  that  Mr.  Bem- 
bridge does  not  appear  to  be  such  an  officer, 
or  such  a  magistrate,  as  either  the  general 
law  of  the  country  takes  any  cognizance  of,  or 
by  the  specific  institution  of  any  statute.  I 
think,  to  make  this  an  indictable  offence,  they 
roust  maintain,  not  merely  that  the  manual 
labour  of  making  up  these  accounts  was 
thrown  upon  him,  as  a  clerk  in  the  ofiice,but 
that  he  was  the  official  check  ;  that  the  pay- 
master  was  not  me  person  looked  to  by  the 
public, — that  he  was  not  the  person  who  was 
responsible  to  the  public  for  the  rectitude  of 
his  own  accounts ;  whereas  the  office  of  the 
paymaster  is  a  most  important  office,  he  is 
appointed  by  patent,  ana  then  he  is  an  officer 
that  the  law  takes  notice  of:  and  when  the 
t 


publie  issues  money  to  a  paymaster,  the  pub« 
lie  expects  from  that  paymaster,  an  account 
of  the  expenditure ;  but  surely  an  officer  of 
that  magnitude  is  entitled  to  have  an  ac- 
countant and  clerks,  and  to  have  several  per. 
sons  under  him,  who  are,  perhaps,  entitled  to 
have  fees  and  perquisites ;  but  still  the  pay. 
master,  himself,  is  the  reipansible  person  to 
the  public,  and  the  accountant  is  not  the 
check  the  public  has  imposed  over  him  •  it 
does  not,  in  my  humble  conception,  fkll 
within  the  meanmg  of  the  word  magistrate, 
nor  is  he  that  public  man  whom  the  law  looks 
tofor  that  particular  responsibility;  and  al- 
though he  might  be  subject  to  an  indictment, 
if  he  refused  the  labour  of  making  up  these 
accounts,  yet  the  question  would  sttll  remain; 
whether  he  was  answerable  by  indictment,  or 
by  in  Amation,  for  not  giving  intelligence  of 
something  that  another  person  had  done  or 
had  lefl  undone  relating  to  bis  own  office? 
Now,  none  of  the  cases  that  have  been  cited 
by  the  gentlemen  on  the  other  side,  at  the 
trial,  go  this  length.  In  the  case  of  Mr.  he^ 
heup,  it  was  an  indictable  offence;  it  was 
contrary  to  the  form  of  the  lottery  act.  In 
the  case  of  Mr.  Kennett  there  was  a  duty  laid 
upon  him  by  the  statute,  to  read  the  riot  act ; 
but  suppose  there  had  been  no  duty  laid  upon 
him  bv  the  statute,  yet  a  man  who  is  a  com- 
mon law  officer,  has  a  duty  imposed  upon 
him ;  what  I  mean  is,  that  there  is  nothing 
specific  in  the  duty  of  this  officer,  which  cblxi 
lead  the  Court  to  think  that  he  is  that  official 
check  upon  the  paymaster,  and  that  he  ought 
to  have  made  up  these  accounts  himself^  so 
as  to  be  answerable  for  the  omission  of 
another. 

The  sum  of  8,600/.  seems  not  to  me  to  be 
considered  as  any  salary  paid  by  the  public ; 
it  is  part  of  the  account  of  the  paymaster;  it 
is  deducted  from  his  funds,  and  is  distributed, 
not  only  to  the  accountant,  but  to  all  the  me* 
nial  servants  in  the  office;  the  paymaster  is 
the  person  who  pays  it,  and  it  seems  that  the 
paymaster  being  responsible  to  the  public,  he 
has  a  sum  of  money  issued  to  him,  out  of 
which  he  makes  these  deductions.  Supposing 
the  accountant  and  paymaster  to  be  two  dis- 
tinct persons,  and  that  the  accountant  is  not 
subordinate,  but  superior  to  the  paymaster, 
which  he  ought  according  to  the  information 
to  be,  if  he  is  a  check  upon  him ;  then  cer- 
tain sums  of  money  would  be  issued  to  the 
paymaster,  and  certain  sums  to  the  account- 
ant, for  performing  that  duty ;  wher^  he  is 
considered  as  subordinate,  and  certain  sums 
are  deducted  out  of  the  paymaster's  account,  . 
according  to  the  abuse  (as  it  should  seem  t^ 
me)  of  onice ;  therefore,  I  should  hope,  thatr 
your  lordship  will  hot  conceive  this  to  be  an 
mdictable  onence. 

It  does  not  appear  by  the  evidence,  that  it 
was  Mr.  Bembndge's  official  duty  to  make 
up  and  adjust  these  accounts  with  the  auditor 
or  the  imprest;  and  it  not  being  his  official 
duty,  he  nimself  could  not  be  answerable  for 
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an  gnuafim  in  «iiotber»  iiMiMwich  as  thore 
can  be  no  loUpmon  in  tha  Englisli  law,  ax- 
c^pt  in  Creaoon^— for  another  penoa's  conceal- 
ifljg  a  thing*  omitted  to  be  acme  bv  asotber, 
yiokh  it  was  his  duty  to  do  hiaiMl^ 

But  ipasmach  as  your  lonkhip  has  said, 
that  wa  ought  14  t^is  stage  of  the  pusineasy  to 
consider  wnaA  the  discretion  of  the  Court 
womUI  dictate  as  a  iHioishment  )i  we  shall 
have  been  so  unfortunate  as  not  to  prevail  in 
the  obiectiona  we  have  taken  to  the  verdict. 
In  that  case  I  am  sure  we  may  safely  rely 
pot  only  upop  the  huoiNMutyt  but  even  upon 
the  most  rigid  justice  ojf  ^e  Court,  when  the 
sentence  is  to  iall  upon  a  man,  not  only  re- 
SMpted  and  beWved  in  his  private  life^but 
who  stands  upon  the  evidence  as  a  moat  in- 
telligent and  faithful  servant  of  the  public  for 
« long  seitce  of  yean.     Upder  sucn  ^rcum 


lovi  Mkn^U.    Ida.  , 

Mr.  Biararqft,  I  am  not  piepsred  a| 
•Bf  thmg  of  that  kind,  in  mitigstipn.        | 

Lord  AUu^ld.  Have  you  any  wish 
have  an  opportumty  to  make  affidavits?  ■ 
can  say,  yes  or  bo;  or  that  you  cannot  tdL 

B(r.  Btarcrofi.  Most  undoubtedly  j 
shall  wish  to  do  so^  in  case  we  are  bn>u| 
up  for  judgment. 

Lord  MoH^ld.  If  the  Court  should 
SAinst  youy  upon  all  your  grounds,  Iq 
sraor  you  as  brousht  up  for  judgment  m 
undoubtedly.  Mr.  Solicitor  General,  it, 
impossible  to  go  through  now,  I  see  anod 
gpntlpman  starting  up,  upon  the  same  ad 
besides  we  shall  tuLve  such  a  noise  preMid 
yctt  will  not  be  aWe  to  be  heard ;  *  and  tb 
ate  other  motions;  I  propose  to  acyoura  tj 
till  Saturday ;  have  you  any  ol^tioD,  tl] 


atances^  your  loidships  wijl  not  suffer  any|  in  the  mean  time,  the  defiendi^t  should  q 
consideration  of  the  mevaleace  and  the  dan- 
ger of  abuses  in  public  offices  (which,  pro- 
bablvy  led  estm  the  jury  in  filming  their 
Gonclusian)  to  affect  vour  more  calm  and  deli- 
liecate  judgments  if  his  oft^nce  is  not  tainted 
prith  toe  corrufition  imputed  to  him ;  and  it 
IS  quite  impossible  the  Court  can  bsUeve  that 
if  ne  had  been  oonscious  of  even  crimiwd 
nei^ecty  miich  less  of  a  foul  and  sordid  mis- 
demeanor, he  would  have  spontaoeowsly 
poured  out  a  lahoured  accusation  agunst 
nimseif  before  int^nisilors  who  had  no  right 
to  demand  from  hun  any  admisaions,  which 
could  criminate  himself.  God  alone  can  look 
into  the  hearts  of  men,  but  judges  have  a 
constant  recourse  to  the  most  leioueot  con^ 
ftructions  of  humaa  conduct  when  they  sit  in 
judgment  upon  their  fellow-creatures;  and 
even  when  they  are  brous^t  to  the  roost 
manifest  conclusions  of  guut,  however  hei- 
Bous»  administer  justice  in  mercy,  I  am 
awaee  that  a  solemn  duty  is  cast  upon 
rour  londships  when  you  are  executing;  4he 
..wsy  that  guard  the  public  revenue  above 
all  in  times  which  call  loudljr  for  its  ^jip- 
port;  but  in  a  case  like  this^  even  the 
officers  of  the  Ccown,  who  are  its  guardians, 
will  feel  themselves  justified  in  ieavmg.to  the 
Court  the  AiU  measure  of  merciful  considers^ 
tion,  which  it  is  always  so  pleasant  to  yow 
lordships  to  exercise— but  X  conclude  with  ex- 
jvessifig  nay  hope^  that  the  painful  duty  qf 
punishment  vrill  be  spared  altogether  by  jmur 
fiUdUig  that  there  is  no  gjOiltin  the.deftfidafi^ 
to  be  punished. 
Loitl  Man^eld.    I  take  it  for  g^anl^  Hr. 


£ 


fiearcroA,  that  you  have  no  intention  or  wiah 
tofileanyafidavit 

Mr.  Bimxr^.  I  was  furnished  with  iip 
•Sdaut:  but  I  had  some  doubt  whether 
we  could  make  nae  of  it  in  this  stage,  beqm^e 
it  goes  to  contradict  the  evidence  given. 

l^  M^K^fieid.  When  I  asked  the  qifes- 
tion;  I  meant  those  sort  of  affidavits  that  m 
oonimnly  made  in  criminal  cases;  wAietb^ 
you  have  aay  wish? 

Mr.  Bearartfi,  I  do  not  oonsider  the  de* 
fendan^  Aowj  as  brought  op  ibr  jud^nent* 


as  heiS|  that  he  should  not  becoi 
mittcd? 

Mr-  'So/.  Oca.  I  have  no  ol^ection  to  wh 
ever  the  Court  may  think  right  to  be  doae^ 

Lord  Monoid.  This  is  a  matter  of  ci 
sent ;  he  comes  hece  voluntarily;  be  is  un 
no  hful ;  the  consideration  is,  whether  \ 
consent? 

Mr.  Sol.  Gen.  If  jpour  lordship  puts  it  u| 
me,  I  do  not  think^  in  a  matter  upon  wb 
the  public  eye  is,  and  ought  to  be  direct 
that  it  wouij  become  my  situation  to  cons 
that  Mr.  Bembridge  should  go  without  bi 
but  if  the  Coun  see  no  objection  to  his  be 
upon  bail,  I  have  no  objection  to  thaL 

mx.  Blake.    We  have  haU  here. 

lord  Mamsfield.  Let  the  defendant  ( 
bail  for  his  apporing  here  next  Saturday,  i 
at  such  farther  time  as  the  Court  shall  din 
himself  in  two  thousand  pounds,  and  t 
sureties  in  one  thousand  pounds  each. 
Solicitor  General,  if  you  pad  not  consen 
the  Court  must  have  committed  him. 

The  proper  officer  took  the  bail  as  at 
directed  by  the  Court. 


Mr.  .idoai.     If  I  were  confident  tbi 
could  add  any  t^ng  to  what  )ias  been 
by  the  learned  gentlemen  who   have 
ceded  me,  to  g^ve  weight  to  the  areum 
that  Mve  beqn  urgedy-respecially  when 
fleet  I  am  called  here,  mther  nijy.gepared  i 
the  subject,  from  an  apprehension  it  w 
not  haye  been  gone  into  to-day, — I  sb 
bavexequest^  yoMf  lordship,  standing  ^ 
Kery  young  i|i  a  Couct  qf  justice,  to  I 
postpoiiied  to  aqo^her  oppftftunity,  my 
yermg  any  .argument  ^ir  sent\nieiit  upon 
^Mbiect;  t>ut,  as  fay  that  <neuis,  I  ah<Hild 
ouu^  myself  more  ceajyoaiK^  tp  ^y  d 
without  ^ding  any  4hing  pabapa    to 
poipts  ^at  have  heen  \ira^  t  shall  tak( 
Ubeity  ^  4>atii^,  veiy  m>ctW,  f W  iu 
cucred  tome  ttfKm  this  avihject. 

•Itbei|)g4pvd-aMra'«  ^,  mod  the 
KUfWttuBpHttbeMl* 
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It  has  been  sUled  bj  ^ur  lofdahip,  that 
tbe  fim  question  at  the  tna}  was^  whether  it 
vras  the  doty  ef  ttie  accotintaiit  at  the  paj- 
ofike,  to  miike  up  the  ies-payiQaster's  ac- 
cooDii.  That  you  stated  to-  the  jury^ — that 
if  ti]^  (fid  pot  find  it  to  be  the  official  duty 
of tbe  aocoontant,  at  the  pay-office  to  make 
tiptheex-paymaster*s  accounts 

lord  Mantfield,  Mr.  Beatciofty  I  meant 
todbect,  that  if  you  had  any  affidavits,  that 
yuM  woidd  be  pxepared  with  them  on  Satur- 
diy ;  you  understood  that  ? 

Mr.  Bttarcrvfi.     I  did. 

^Ir.  iicfeitf .— That  if  the  jury  did  not  find  it 
to  be  the  offidai  duty  of  the  accountant,  to 
fuke  up  the  ex^paymaster's  aoooonts,  it 
frodd  be  incumbent  upon  them  to  find  the 
defendant  noteuilty ;  but  if  they  understood 
it  to  be  the  omaaX  duty  of  the  accountant  to 
nake  up  the  ex-paymaster*s  accounts,  then, 
to  find  him  guilty.  To  that  point,  I  shall 
bet  to  make  one  or  two  observations. 

first  of  al],  the  proof  that  was  brought, 
that  it  was  the  dufy  of  the  accountant  to 
floake  up  the  ex-paymaster's  accounts,  was 
fion  the  accountant's  own  confession,  in  two 
d^^reat  places ;  first  of  all,  from  his  confes- 
sioo  upon  oath  before  the  commissioners  of 
poUic  accounts;  and  secondly,  his  coofes- 
sioo  before  the  lords  of  the  treasury.  There 
b  a  material  difference  inl^is  accdimt  at  these 
tvo  places ;  for  in  the  place  where  he  was 
esammed  upon  oath,  and  had  warning  that 
be  was  to  be  examined  as  to  the  duties  of 
his  office,  be  merely  states  the  point  of  fact, 
that  be  did  make  up  the  accounts  of  the  pay- 
masters out  of  omce,  and  that  he  was,  at 
that  time,  employed  in  making  up  the  ac- 
counts of  the  paymasters  out  of  office.  In 
Uie  other  situation,  where,  from  the  circum- 
stances of  the  case,  he  was  necessarily  and 
latmrally  agitated^  when  be  had  not  time  to 
i  recollect  himself  particularly,  when  the  mies- 
tions  were  put  to  him  in  a  style  fo  extort  nom 
him  a  coniession  which  he  did  not  mean  to 
nuke,  he  states  it,  there,  to  be  hit  d%d^\o 
make  up  the  ex-paymaster's  accounts.  Tnen 
iasurii  case  I  conceive,  if  we  can  produce 
proof  that  this  was  no  part  of  the  dutjr  of  the 
tcct^tant,  this  confession,  extorted  in  such 
ft  manner,  ought  to  be  taken  with  such  grains 
of  allowance,  as  to  have  induced  the  jury  to 
ftst  their  judgment  of  the  f^  upon  what  was 
said  before  ^e  commissioners  of  accounts, 
sod  not  on  what  was  said  before  the  lords  of 
the  treasury.  I  do  think,  that  what  has  been 
sud  by  the  learned  geiitlemen  who  have  gone 
before  me,  with  respect  to  the  duty  of  this 
office^  is  perfectly  correct ;  that  it  was  no  more 
i  than  tins,  that  he  was  bound,  manually  to 
'  aake  out  that  by  order  of  the  ex-paymaster, 
^  he  chose  it;  but  the  ex- paymaster  had  it 
ia  bis  power  to  put  that  duty  mto  the  hands 
cf  aootiier  person;  therefore,  I  conceive  it 
Be?er  can  be  teken  to  be  an  essential  official 
doHyupon  bis  part,  especially  when  I  join  to 
tbit  tHb  cnctiiiilttflicey  tbaHhere  is  no  pro- 
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oess  whalever,  to  compel  him  to  make  out 
those  accounts ;  that  if  there  is  any  neglect 
whatever,  in  niakine  out  those  accounts,  the 
process  issues  from  the  exchequer,  nota^unst 
the  accountant  of  the  pay-office,  but  against 
the  principal  accountant  himself,  the  pay- 
master out  of  office,  or  his  executor.  When  I 
consider  that,  I  think  it  fortifies  this  aigu- 
ment  that  it  is  not  the  duty  of  an  accountant 
of  the^ay-office,  to  make  up  the  afcoounts  of 
a  pavmaster  out  of  office. 

Then  the  casereducesitself  to  this,that  if 
it  was  not  his  duty,  he  took  it  upon  him,  first 
of  all,  by  acting  in  that  capacity  by  the  orders 
of  Mr.  Powell,  and  afterwards  by  receiving  a 
sum  of  money  for  having  done  that  duty« 
Now,  let  us  refer  to  the  state  of  the  informa- 
tion upon  the  subject,  and  I  apprehend  your 
lordship  will  find  that  thene  is  not  any  count 
whatever  in  the  infbrmatk>n,  that  states  it 
as  a  duty  that  he  himself  took  upon  him,  for 
which  he  was  to  be  rewarded,  for  which  he 
actually  was  rewarded,  and  of  which  he  com- 
mitted a  breach ;  there  is  no  count  to  that 
purpose;  the  information  confines  itself 
merely  to  its  being  his  official  duty,  as  ao« 
countantof  the  pay-office ;  therefore.  aU  the 
evidence  that  is  adduced  to  show  he  took 
that  duty  upon  him,  was  not,  I  apprehend; 
warranted  by  the  information;  ana,  thera* 
fore,  ought  not  to  have  had  any  effect  in  thii 
cause. 

I  will  venture  to  state  another  circum- 
stance  to  your  lordships,  which  strikes  me 
as  veiy  material  in  this  cause, — as  a  very 
strong  evidence,  that  in  spite  of  Mr.  Bern* 
bridge's  declarations  before  the  treasury, 
made  in  the  manner  which  I  have  alr^uiy 
Jtated  to  the  Court,  that  he  actually  did  not 
conceive  it  to  be  his  offickl  duty,  nor  did  the 
deputy-auditor  of  the  imprest  conceive  it  td 
be  his  official  duty,  to  make  out  those  ac- 
counts.— ^When  Mr.  Bembridge  is  spoken  to 
by  Mr.  Hughes  and  Mr.  Wigglesworth,  rela* 
tive  to  the  ^ing  ui  these  items,  and  making 
up  and  passing  the  account,  he  refers  them, 
as  has  been  already  stated  by  the  Irarued 
gentlemen  who  preceded  me,  to  Mr.  Powell 
for  that  purpose ;  these  gentlemen  never  re- 
turned to  Mr.  Bembridge ;  they  never' con- 
ceived it  to  be  his  official  duty;  he  never 
states  it  to  be  so;  and  they  rest  perfecthf 
satisfied  with  his  answer  upon  the  subject. 
Therefore,  though  lie  stated  in  his  examina^ 
tion,  that  he  did  make  out  the  accounts  of 
the  es^ paymasters,  and  though  he  did  make 
out  the  accounts  of  lord  North  and  others, 
yet  that  does  not  stamp  him  with  being  au>- 
thorized  officially,  and  consequently  respon- 
sible criminally  for  a  duty  which  belonged  to  - 
that  office  of  accountant  of  the  pay-office ; 
it  remains,  no  doubt,  for  an  information  to 
be  brought  against  Mr.  Bembridge,  for  the 
purpose  of  charging  him  with  having  taken 
Upon  hnnself  a  duty  which  he  did  not  execute 
faithfully,  and  evidence  may  be  brought  td 
thatpoittt  perhaps  upon  a  future  occasion-s 
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but  I  take  it  for  granted^  there  is  not  a  Staglo 
count,  in  this  information,  that  proves  the 
point  attempted  to  be  proved,  that  he  was 
responsible  for  making  up  the  accounts  of 
the  ez^pavmasters. 

I  shall,  with  the  same  dezree  of  want  of 
preparation  that  I  had  upon  tne  other  head, 
say  a  veiy  few  words  relative  to  the  mitigation 
of  punishment  If  your  lordships  consi£r  the 
situation  Mr.  Bembridge  has  been  in  ;'^'if  you 
consider  the  manner  in  which  he  was  proved 
upon  the  trial,  to  have  acted  during  every  part 
91  his  preceding  conduct  at  the  pay-office ;  if 
you  consider  the  respect  he  has  been  held  in 
by  all  who  knew  him ;  if  you  consider  tlie 
(delit^  with  which  he  has  always  acted ; — I 
conceive  your  lordships  will  (if  we  should 
ultimately  fail  in  the  application  for  a  new 
trial)  render  the  punishment  very  mild 
against  him,  if  you  add  this  very  material  cir- 
cumstance, that  the  public  has  not  been 
injured,  in  any  one  iota,  by  what  he  has  done ; 
tiiat  the  account  could  not  have  been  made 
up  sooner,  even  if  he  had  done  what  he  has 
said  he  thought  to  be  his  official  duty,  by 
bringing  forward  those  items,  at  an  earlier 
period  of  time';  that  that  account  could  not 
De  made  up  sooner;  that  the  balances  could 
not  be  paid  in  sooner;  that  he,  and  the 
persons  connected  with  him  in  office,  received 
BO  benefit  ffX)m  that  concealment; — when  you 
consider  these  circumstances,  that  he  acted 
agreeably  to  what  he  thought  the  duty  of 
}iis  office;  that  he  acted  as  others  had  be- 
|bre  him ;  that  if  there  has  been  any  abuse 
in  this  office,  he  did  not  introduce  it ;  there- 
fore I  conceive  your  lordships  will  not  inflict 
a  severe  punishment  upon  Mr.  Bembridge: 
that  If  you  cannot  set  aside  the  verdict  that 
has  been  given,  you  will,  at  least,  cause  the 
punishment  to  be  as  mild  as  possible. 

Lord  Mantfield.  Are  there  any  books,  any 
directions  eiven  about  the  paymasters*  paying 
in  their  balances } 

Mr.  Sol,  Gen,  Directions  have  been  given 
for  paying  in  the  balances  remaining  in  the 
hands  of  different  persons. 

I/)rd  Mamfield,  Do  you  know,  Mr.  Cham- 
berlayne,  whether  there  are  any  regulations 
by  act  of  parliament? 

-  yLx,CKamberlavne.  No;  there  have  not  been 
with  respect  to  this  office. 

Lord  Afantfield.  Do  you  know  whether 
any  of  the  acts  give  directions  about  paying 
in  balances? 

Mr.  Chamberlayne.  There  is  an  act  direct- 
ing balances  to  be  paid  in,  pending  the 
accounts,  upon  an  examination  taken  before 
the  commissioners  of  accounts ;  that  act  has 
passed  within  these  two  years.     ' 

Lord  Mansfield.  I  mean  a  general  act  ? 

Mr.  Chamberlajfne.  No. 

Mr.  Adam.  That  act  passed  the  last  session 
of  the  last  parliament 

Mr.  Ckmberlaynt,  It  was  but  two  sessions 
ago.  Upon  the  commissioners  reports,  stating 
balances  of  the  several  accountant^  then 


comes  Jthe  act  of  parliament,  and  directs  tho; 
balances  to  be  paid  into  the  Exchequer,  i 
which,  my  lord  Holland's  balances  are  tnei 
tioned. 


Proceedings  in  the«Court  of  Ring's- Bene 
November  9)nd,  1785. 

Lord  Mansfield,  I  will,  for  the  sake  ef  i\ 
bar  and  of  the  auditors,  state  the  contents « 
the  papers  produced,  which  before  I  only  ju 
mentioned.  All  the  accounts  given  in  c 
the  part  of  my  lord  Holland,  were  produce 
in  court;  but  to  save  trouble,  a  paper  w* 
read,  containing  the  dates  when  they  we; 
given  in,  and  when  they  were  attested,  and  tl 
period  of  time  which  they  comprised,  and 
think  it  proper  to  state  to  you  an  account  • 
them. 

The  first  account  was  from  the  2.Uh  * 
June,  1767,  to  the  24th  of  December,  175 
which  was  eiven  in  on  the  17  th  of  May,  176i 
and  attested  upon  the  Sid  of  November,  177C 
a  like  account,  from  the  3dth  of  pecembe 
1758,  to  the  24th  of  December,  1759,  wi 
given  in  upon  the  38th  of  July,  1768,  Si 
attested  upon  the  7th  of  March,  1773;  a  lil 
account,  from  the  85th  of  December,  17  69, 1 
the  S4th  of  December,  1760,  was  given  in  o 
the  30th  of  March,  1769,  attested  the  54 
of  March,  1773 ;  a  like  account,  from  tli 
35th  of  December,  1760,  and  ending  the  94t 
of  December,  1761,  was  given  in  on  the  iSt 
of  July  1769,  attested  the  4th  of  March,  1774 
a  like  account,  firoin  the  35th  of  Decembe 
1761,  to  the  24th  of  December,  1762,  ws 
given  in  on  the  15th  of  December,  176! 
attested  by  Mr.  Powell,  on  the  31stof  Dcccq 
her,  1774 ;  a  like  account,  from  the  25th  < 
December,  1763,  to  the  24th  of  Decembe 

1763,  was  given  in  on  the  37th  of  Octobe 
1770,  attested  by  Mr.  Powell,  the  27lh  i 
June,  1775 ;  a  like  account,  from  the  35th  i 
December,  1763,  to  the  24th  of  Decembi? 

1764,  was  given  in  on  the  7  th  of  May,  177 
attested  by  Mr.  Powell,  on  the  27th  of  F 
bruaiY,  1776 ;  the  final  account  being  half 
year  from  tlie  ii5th  of  December,  1764,  to  tt 
24th  of  June,  1765,  was  given  in  on  the  lit 
of  January  1772,  never  attested ;  this  is  « 
last  and  final  account,  which  was  nev 
attested.  The  defendant  came  in  as  a 
countant,  in  the  year  1776.  The  neit  pap« 
I  think  particularly  proper  to  read  to  yo 
contains  the  additional  artkles  ^^^^^vj* 
the  account  was  surcharged,  after  the  book  < 
accounts  with  the  pencifed  balapce  was  sei 
to  the  defendant,  and  returned  by  bui 
besides  three  new  items  surcharged,  and  tl 
two  items  which  the  book  was  sent  back  i 
have  inserted,  that  is.  of  900/,  and  465/.  ttici 
are  inserted  the  articles  in  question,  ftOioun 
inf  to  4a,799/.  and  a  fraction ;  and  it  is. i^^ 
terial  to  state  when  these  itenis  were  receive 
they  were  received  in  1759,  in  1760,  i/o 
1763, 1763, 1764,  and  .the  last  was  m  17<» 
so,  you  see,  that  tbe  times  when  they  wei 
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reithred  ivere  hr  antecedent  to  the  former 
«oooimtSy  muiY  of  them;  and  all  of  them, 
before  the  final  account  was  given  in,  which 
was  in  1772. 

Hie  warrant  for  the  allowances  to  be  made 
to  the  defendant,  I  hare  stated  to  you.  The 
fonn  of  attestation  is  a  matter  o(  law  and 
practice  exceedingly  well  known,  they  go 
before  one  of  the  Barons  of  the  Court  of  £x- 
che<)uer,and  the  form  is  this :  they  say,  upon 
oath,  before  one  of  the  Barons^— ^<  This  book,' 
(or  so  and  so,  describing  the  account)  is  a  just 

*  and  true  account,  to  the  best  of  my  know- 

*  led^  and  belief/  I  thought  it  necessary,  for 
the  mfi)nnation  of  those  who  are  present, 
to  state  these  papers  more  particukriy  than  I 
did  the  other  day,  upon  the  report  Now 
you  will  please  to  go  on. 

Mr.  Att.  Gen.  [John  Lee].  My  lord ;  I  am 
called  uDon  to  show  cause  against  an  applica- 
tion made  by  Mr.  Bearcroft  on  the  part  of  Mr. 
Bembridge,  which  involves  in  it,  as  I  con- 
ceive, two  or  three  rules.  Besides  an  address 
to  vour  lordship  upon  the  effect  of  what  the 
ju4giBcot  ought  to  be,  if  the  court  should  be 
of  opinion  that  upon  the  circumstances  of  the 
case  they  mUst  etve  judgment  for  the  crown, 
a  great  part  of  the  argument  of  the  learned 
gentlemen  went,  as  I  conceive,  in  arrest  of 
judgment  upon  this  information.  There  was 
a  motion  for  a  new  trial,  and  there  was  also 
an  address  to  your  lordship,  in  mitigation  of 
the  ofiSence. 

My  lord,  the  first  matter  in  order,  as  it 
•eems  to  me,  is  the  motion  in  arrest  or  judg- 
ment; <br  my  learned  iiiend,  Mr.  Bearcrott, 
contended  very  seriously,--^and  so  did  all  the 
gentlemen  afier  him,— that  the  offence,  as 
charged  in  this  information,  is  in  point  of 
law,  no  crime  at  all. 

My  lardi;  Mr.  Bewhroft  observed,  at  the 
outset  of  his  address  to  the  Court,  that  the 
drawer  of  this  information  had  varied  his 
charge  in  different  counts  of  it  so  much,'  that 
though  it  contains,  seemingly,  some  serious 
charge  upon  Mr.  Bembrid^  yet  before  the 
close  of  the  information,  it  is  almost  dwindled 
to  nothing. 

Your  lordship  knows  the  manner  in  whkh 
these  informations  and  Indictments  are  drawn, 
is»  that  in  the  first  count,  they  state  with 
great  particolarity,  all  those  facts  and  all 
those  circumstances  which  it  seems  are  ne^ 
oessary  to  be  proved  in  order  to  make  the  per- 
son answerable  for  the  crime,  suppoang  in 
tnilh,  in  point  of  law,  it  be  a  crime.    All  this 

dimiiuuy  matter,  stating  for  instance,  that 
Holland  was  paymaster;  what  was  the 
nature  of  the  oflice ;  and  that  it  was  a  patent 
office,  and  the  hkc,  which,  by-thc-by,  my 
learned  friend,  Mr.  Scott,  took  notice,  in  the 
argument,  was  not  proved,  or  did  not  appear : 
Your  k»dship  will  recollect,  they  were  all  dis- 
tinctly oroved,  or  the  papers,  being  in  court, 
were  admitted  by  Mr.  Beaicrof^  and  taken 
down  as  read,  evejy  fact,  and  every  date. 
Then  |be  ftctstotedis/that  Mr.  Bembridge 
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was  in  the  office  of  accountant  to  the  pav- 
office,  a  place  of  trust  and  confidence ;  part 
of  hb  dut}[, — nay  all  his  duty,  as  far  as  tp- 
spects  this  information, — ^being  to  make  up 
tne  account  of  the  paymaster ;  and  that  in 
making  up  that  paymaster's  account,  it  was 
his  duty,  of  course,  to  disclose  ana  make 
known  the  true  state  of  it ;  and  that  he^ 
knowing  it  to  be  his  duty,  did  not  so  do:  that 
is  the  outline  of  the  charge.  In  the  first 
place  it  was  said,  that  this  is  no  office  at  all, 
lor  the  misbehaviour  in  which  any  man 
whatever  is  punishable;  that  was  gravely 
and  seriousfy  contended ;  Mr.  BearcroA  said, 
at  the  same  time,  that  '  as  he  had,  at  the 
'  trial,  so  he  did  then,  lay  in  his  claim  to  call 
'  upon  the  counsel  for  the  crown  to  produce 

*  a  case,  an  authority,  or  a  dictum,  import- 
'  ing  80  generally,  that  evenr  man  intrusted 
<  wiui  a  pdblic  trust, — which  might  be  the 
'  case  of  a  sheriff,  or  of  a  constable,— but 
'  that  an  officer,  in  a  public  trust,  as  such, 

*  was  punbhable  for  misconduct'  I  took 
the  liberQr.  upon  a  fi^rmer  occasion,  to  state 
what  your  lOidship,  with  much  greater  autho- 
rity, laid  down  as  the  law  of  the  case,  to  the 
jur^;  taking  notice,  certainly,  as  your  lord- 
ship did,  that  if  tbis  were  an  objection,  it  was 
an  objection  upon>  the  record,  but  statin^^ 
that  you  had  not  the  smallest  particle  of 
doubt  thai,  where  a  man  has  an  omce  created 
by  the  king's  letters  patent,  immediately  or 
derivatively,  which  is  of  important  trust  and 
confidence  to  the  public;  that,  for  the  viola- 
tion  of  the  duty  or  that  office;  he  is  as  much 
indictable  as  any  magistrate  or'any  ofikers 
that  have  been  alludra  to  in  the  argument. 
I  have  looked  a  little  into  the  matter,  as  fiur 
as  the  leisure  I  had  would  permit,  and  I  do 
not  believe  that  that  thought  ever  sumsted 
itself  before  to  any  human  being.  I  take 
the  principle  to  be  this,  which  appears  to  me 
to  be  recognized  in  cases  without  number, 
that  is,  that  wherever  a  man's  business  has  a 
public  aspect,  and  an  improper  conduct  in  it 
mjures  not  A,  B,  or  C,  but  the  communis  in 
general,  that  that  itself  b  indictable  by  the 
common  law;  I  take  that  to  be  a  principle 
laid  down  over  and  over.  My  lord,  I  con- 
ceive that  it  is  upon  that  principle,  that 
where  persons  owe  such  a  du^  to  the  pubhc 
—for  instance,  the  repair  of^  a  highway,— 
that  an  omission  to  do  that  duty,- because  it 
respects  the  public,  and  for  that  reason  only, 
is  considered  as  an  offence  against  the  pubhc, 
and  indictahle.  I  would  just  mention  to  your 
lordships,  two  or  three  cases,  where  it  is  so 
taken  lor  granted,  that  there  can*  be  no  ques- 
tion, I  should  conceive,  about  it.  In  Salkeld*s 
Reports,  vol.  1,  page  380,— the  Queen  versus 
Wyat— which  was  an  indictment,  setting 
forth,  that  one  Nash  was  convicted  of  deer 
stealing,  upon  the  Sd  and  4th  of  William  and 
Mary,  chapter  10,  before  a  justice  of  peace; 
and,  that  the  defendant  being  a  constable, 
the  justice  directed  his  warrant  to  him  to 
levy  the  penalty,  and  that  h^  had  kvied  t^e 
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officer;  is  a  in«re  ckik«  removable  at  plea- 
sure. I  think  several  of  my  learned  mends 
said  that  because  he  is  removable  at  plea- 
sure, he  is  not  punishable  for  misbehaviour, 
till  that  pleasure  oomes ;    that  principle  will 

So  a  yeiY  great. way  indeed.  \our  lordship 
news  that  some  of  the  most  important  of- 
fices in  the  kingdom — some  that  are  now, 
that  always  were,  and  probably  are  like  to 
continue  places  during  pleasure,  durine  the 
pleasure  of  the  crown,  at  least;  did  any 
body  ever  hear  that  a  judge  was  not  impeach* 
able  or  punishable  for  misbehaviour,  m  his 
office,  before  the  statute  of  king  William  gave 
him  a  tenure  in  his  office  ?  or  that  it  altered, 
in  any  degree,  his  responsibility  to  the  public 
for  that  .which  was  improper  conduct^  Can 
any  body  contend  that  there  is  any  difierence 
between  that  sitqation  now  and  what  it  was 
then ;  or  in  the  situation  of  a  nerson  in  the 
office  I  unworthily  hold,  that  it  I  misbehave 
in  my  office,  because  I  am  removable  at 
pleasure,  that  I  am  not  responsible  ? 
But  it  is  said,  this  is  not  such  an  office  as 
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penalty,  end  had  not  returned  his  vfatrant. 
Dor  niade  any  return,  or  certificate  at  all ; 
the  defendant  was  found  guilty,  and  the  in- 
dictment removed  by  certiorari.  The  second 
point*  resolved  by  the  court,  is  this,  that 
where  an  officer  neglects  a  dnty  incumbent 
<m  him,  either  by  common  law  or  statute,  he 
is,  for  his  default,  indictable :  then  he  sajrs, 
in  this  case,  the  indictment  was  not  laid 
€ioniri  formam  iUitrnti^  nor  need  it  have  been, 
though  the  constable  had  been  named  in  the 
Statute,  because  the  constable  is  an  officer  of 
common  law,  and  when  a  statute  requires 
him  to  do  what,  without  requiring,  had  been 
his  duty,  and  he  must  have  done,  it  is  nbt 
imposing  a  new  duty,  and  he  is  indictable  at 
common  law  for  it.  I  know,  my  learned 
friend  will  say  to  this,  that  I  have  selected 
an  instance,  m  which  the  general  principle 
was  laid  down,  that  that  was  one  ot  the  in- 
atances  in  which  he  admitted  the  law  to  be 
as  I  have  stated  it,  but  the  same  principle 
runs  through  every  case,  even  where  it  does 
not  admit  of  that  argument 
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it  is  said,  that  even  if  a  man  has  a  port  be- 
longing to  him,  and  if  he  did  not  repur  it 
tiwt  he  may  be  indicted  for  not  doing  it,  be- 
cause it  concerns  the  public.  There  is  ano- 
ther instance  in  Comberbach,  S43,  where 
it  is  said,  a  woman  wras  there  indicted,  for , 
that  ahe  being  duly  required  to  watch  and 
ward,  she  did  not  watch  and  ward ;  there  was 
no  objection  to  this  as  an  indictable  offence ; 
but  the  indictment,  it  is  said,  was  quashed, 
because  it  did  not  say— nor  procure  one  to  do 
it  for  her — ^which,  says  the  Court,  she  might, 
by  law,  have  done.  I  do  not  find  an  mti- 
mation  of  doubt  about  this,  in  any  one  book, 
or  in  any  one  author ;  your  lordship  will  find 
it  laid  down  in  Lord  Chief  Baron  Comynsf 
as  a  goieral,  universal  principle,  that  an  in- 
formation will  lie  against  any  officer  what- 
ever, that  either  abuses  or  ik^lects  his  au- 
thority ;  I  uke  it,  there  can  be  no  doubt  at 
all  about  the  principle. 

Thus  much  (and  more  than  enough  I 
should  think)  I  thought  it  necessary  to  say 
to  vour  lord!»hip  upon  this  idea*,  but  your 
loroBhip  threw  out,  that  there  viras  no  occasion 
for  precedents,  that  it  was  as  clear  upon  prin- 
ciple as  any  thing  could  possibly  be  made  to 
be.  If  we  were  to  look  into  any  common- 
place book,  under  the  head  of  non-feazance 
in  any  public  officer,  we  should  find  there  a 
constant  set  of  principles ;  that  where  a  man 
misbehaves,  does  that  which  he  ought  not  to 
do,  or  omits  to  do  that  which  he  ought  to  do 
in  any  public  station,  in  which  the  public 
is  concerned,  the  proper  remedy  is  by  in- 
dictment or  information.  But  it  is  said,  Mr. 
Bembridge  b  in  no  trust  at  all ;  b  no  public 

*  This  case  of  Reg.  p.  Wyatt  b  reported 
at  length  in  9nd  Lorn  Raymond,  1189.  See 
too  Fortescue,  187. 
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this  information  supposes.  Now,  for  atno- 
ment,  let  us  sec  how  the  evidence  stands; 
Mr.  Bembridge  has  instructed  hb  counsel 
now,  to  be  sure,— and  it  is  natural  that  he 
should,— there  is  no  imputation  upon  him, 
that  he  should  instruct  them  to  state  that  for 
him,  which  should  answer  the  purpose  of  a 
convicted  criminal.  Let  us  hear  what  Mr 
Bembridge  says  of  himself,  before  he  wai 
charged,  when  he  vras  examined  t>efore  thi? 
persons  who  had  a  competent  authority  td 
examine  him,  and  when  that  examination  toe 
was  solemn  and  upon  oath.  Mr.  Bembridge 
b  asked  what  he  b?  Why,  says  he,  I  an) 
accountant  in  the  pay-office.  What  is  youj 
duW  ?  Why,  says  he,  I  make  up  the  accoimts 
— Thb  examinant  saith,  that  '  he  carries  oi 

*  and  makes   up   the  accounts  of  the  pay 

*  masters  after  tney  are  out  of  office,  as  well  a 
'  those  of  the  paymasters  in  office.'  Now,  tha 
is  the  account  that  Mr.  Bembridge  ^ves  c 
hb  own  office,  and  of  the  nature  of  ii 
solemnly  upon  oath.  Would  Mr.  Bearrrof 
and  the  other  gentlemen,  persuade  your  ton! 
^lips  that  he  did  not  know  hb  business,  < 
his  duty,  or  hb  employment?  Or  did  he  mea 
to  say,  for  so  mv  learned  firiend,  it  seem* 
means  to  contend^— Why,  I  allow  ttiat  I  d 
it,  but  I  have  no  business  to  do  it; 
am  paid  for  it  J  50/.  a  year,  as  it  appears 
and  1,300/.  in  perquisites,  be^des  the  pn 
digious  sum  he  vras  paid  for  tins  specif 
biuinessy  which  was  never  done,  S,650/ 
But  I  do  not  mean,  says  my  friend,  in  this,  i 
describe  the  nature  and  the  duty  of  my  office 
but  I  only  tell  them  what  I  do  officiously,  i 
the  popular  sense  of  that  vrord,  without  ax 
reference  to  my  duty,  voluntarily ;  spoilt 
neously  I  do  make  up  the  accounts  of  tJ 
paymasters  in  office,  as  well  as  those  ^wl 
are  out  of  office;  but,  in  truth,  I  have  no  Erai: 
nessy  I  have  ao  employmcsty  I  have  no  da 
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at  all.  It  is  iicipo9siUe  for  tny  man  ^o 
leads  this,  not  to  be  hnpresaed  with  a  notion 
that  M)r.  Bembrtdge  is  telling  these  gentle* 
sneo  what  his  office  and  duty  b  ;  if  you  want 
the  man  who  is  to  make  up  the  paymaster's 
accounts  in  office,  and  those  who  are  gone 
oat  of  office,  I  am  he :  but,  savs  mv  learned 
friend,  I  admit,  that  in  general,  it  has  been 
done  by  him,  but  there  are  some  exceptions ; 
in  the  case  of  Mr.  Winnington  and  lord 
Chatham,  who  chose  their  own  private  peo- 
ple, and  not  the  accountant,  to  make  up  their 
accounts ;  I  think,  there  was  nobody  who  was 
able  to  state,  as  fiur  as  I  recollect,  at  the  trial, 
what  became  of  the  fees  in  the  case  of  Mr. 
Winnington : 

Lord  Mansfield.  Yes;  they  went  to  the 
officers. 

Mr.  Aitomty  General.  I  understand  they 
did  in  lord  CKatham's,  and  they  did  too,  now 
I  understand,  inWinnington's;  what  does  the 
fart  turn  out  tu  be  ?  Why,  that  the  officer 
was  paid  for  neglecting  his  duty,  and  permitt> 
ting  another  man  to  do  that  which  it  was  his 
own  duty  to  do,  that  is  the  whole  amount  of 
the  evidence.  Upon  what  pretence  did  he  take 
this  fee  for  another  man's  work  and  laboar. 
if  it  was  not  his  duty  to  do  it  ?  If  they  had 
come  to  500/.  or  000/.,  and  the  man  whom 
Mr.  Winnington  or  lord  Chatham  had  em- 
ployed, had  taken  the  money,  this  man 
would  have  broueht  an  action  for  money  had 
and  received  to  his  use;  he  would  have  said, 
if  Mr.  Winnington  has  a  mind  to  ^employ 
you,  I  have  no  objection  to  your  saving  me 
the  trouble,  but  I  will  be  paid  for  it,  for  I 
elaim  it  as  part  of  the  perouisites  of  mj  office ; 
if  you  do  not  do  it,  I  am  Dound  to  do  it ;  and 
though  you  do  it,  you  shall  not  be  paid,  for  I 
myself  m  the  situation  of  accountant  have  a 
title  to  do  it,  have  a  title  to  be  paid  for  it,  and 
no  man  coming  in  officiously,  beine  desired 
by  the  ex-paymaster  so  to  do,  shall  deprive 
me  of  the  perquisites  and  sala^  of  my  office, 
men*]v  because  he  wishes  to  save  me  a  little 
trouble. 

In  this  case,  what  is  strongest  of  all,  Mr 
Bembridgc,  acting  in  this  busmess,  is  applied 
to,  from  time  to  time,  as  appears  in  the  evi- 
dence ;  yom-  lordships  will  recollect  how  that 
^ame  out ;  fbr  in  feet,  as  has  been  just  now 
stated  by  the  papers,  your  lordships  see  here 
has  been  a  failure  of  the  production  of  this 
sum  to  the  public,  for  now  many,  many  years, 
it  was  unseen  and  unsuspected,  on  account  of 
the  negligence  of  these  officers;  there  had 
been  an  order,  in  consequence  of  an  act  that 
had  passed,  for  bringing  in  balances;  orders 
were  sent  by  the  solicitor  of  the  treasury,  to 
the  sub-accountants,  to  pay  in  their  balances; 
the  necessary  consequences  of  that  order 
would  be,  ihaX  all  those  men,  whose  sums 
constitute  those  items,  that  make  up,  in  the 
whole,  48,000/.,  would  be  instantly  applied  to ; 
the  answer  they  would  have  returned  would 
be  this  t  why,  I  owe  the  crown  nothing ;  I 
paid  it  in  to  the  paymaster  two,  four,  five,  m 
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years  ago,  what  do  you  come  to  me  for? 
Findine  this,  and  knowine  this,  fbr  the  &8t 
time  these  omitted  articfes  are  introdoced, 
amounting  to  thb  large  sum ;  assoopasthis 
is  seen.  Mr.  Bembridseis  called  upon  himself, 
to  explain  this;  and,  to  be  sure,  my  land, 
there  may  be  some  censure,  there  has  been 
some  censure  thrown  out  upon  the  subject, 
which,  if  it  lights  upon  any  body,  in  ny  ap- 
prehension, ought  to  fall  upon  me ;  for  cer- 
tainly, if  the  evidence  was  what  has  been 
represented,  reprobated  particularly  as  it  was 
by  my  learned  triend  Mr.  Scott,  I  think,  as  a 
public  prosecutor,  some  degree  of  blame  &lls 
upon  me ;  but  I  cannot  say  that  I  feel  much 
upon  that  head :  what  was  the  consequence 
or  this?  They  find  the  sum  of  48,000/.,  that 
ought  to  have  been  returned  years  ago,  and  it 
is  now,  for  the  first  time,  introduced;  why, 
says  he,  Mr.  Bembridge,  how  comes  this 
about?  Pray  were  you  aware,  at  the  time 
that  this  final  account  was  sent,  and  as  a  &ml 
account  to  the  auditor  4>f  the  imprest,  that 
none  of  this  ought  to  be  included  ?  Yes ;  I 
was  perfectly  aware  of  it. — ^Wljy,  bad  yuu  any 
notion  that  any  of  the  articles  were  of  ^t 
doubtful  nature,  as  to  make  it  questionable, 
whether  thev  oiKfat  to  be  inserted  or  not  ^ 
Not  the  smallest  doubt  about  any  of  them.-*- 
Why,  then,  how  came  you  to  do  it  ?  Why,  I 
left  It  to  Mr.  Powell,  and  I  thought  but  little 
about  it ;  besides,  I  considered  the  account 
as  not  finally  settled.  That  is  his  answer. 
Now  these  ^{uestions,  and  the  answers  civen 
to  them,  are  stated,  truly,  by  my  learned  friend 
Mr.  Soott,  as  more  like  Uie  proceedings  in  the 
inquisition  than  any  thing  that  has  happened 
in  modern  times.  I  formerly  read  the  history 
of  the  proceedings  of  that  oourt,  and  confess  I 
was  much  surpnsed  to  find  this  assimilated 
to  them,  for  it  is  the  case  of  the  conduct 
which  every  private  man,  in  consequence  of 
the  duty  owing  to  himself,  to  hb  friend,  or  the 
public,  either  would,  or  could  not  but  have 
pursued  in  the  like  case.  I  am^  perfectly 
sure,  that  if  my  learned  firiend  had  had  a 
servant  whom  he  had  found  reasonable  ground 
to  suspect  had  purloined  any  thing,  he  would 
have  said,  how  comes  thisr  -Did  you  know 
that  my  things  were  in  your  box  ?  Yes;  I 
knew  it  very  well.  Where  is  theveany  thing 
very  oppressive  ?  If  Mr.  Bembridge  had  been 
won  upon  by  any  insinuation ;  if  ne  had  been 
seduced  by  any  artifice;  if  he  had  been 
cajoled  by  any  promise;  if  he  had  been  inti* 
midated  by  any  power;  then  I  should  have 
thought  there  would  have  been  matter  of 
imputation  on  the  proceedings  in  this  inquiry  ^ 
but  there  was  nothing  of  that  sort.  The  ques- 
tion was  asked,  how  comes  this  about  ?  and 
he  tells  them,  why,  I  know  that  perfectly 
well.  It  amounts  to  this ;  I  do  not  pretciTa 
to  have  been  active  in  the  discharge  of  my 
dutv ;  I  know  I  did  very  wrong ;  I  had  some 
little  leaning  to  a  brother  officer,  and  trusted 
Mr.  Powell  would  see  it  all  ri^ht  in  time, 
and,  in  truth,  I  was  perfoctly  wellaware^  that 
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ivheni  did  it,  I  did  wrong,  wheni  did  not  do  it, 
I  omitted  to  do  my  dutj.  It  seems  to  me  it  h 
not  possible  for  any  mortal  man,  to  nroduce 
evidence  in  any  case  more  decisive,  ttiat  the 
duty  was  not  performed ;  equally  decisive  at 
the  same  time,  that  it  ,was  not  performed, 
voluntarily,  knowitigly,  and  with  the  most 
thorough  consciousness  that,  at  that  time,  he 
was  domg  wrong. 

My  learned  friends  seemed  to  intimate  that 
it  was  but  an  offence  of  omission  at  the  most, 
and  therefore  was  not  very  criminal  and  de- 
serving of  very  severe  punishment.  I  con- 
fess, myself,  that  it  strikes  me,  that  in  any 
state  ot  a  country,  but  I  am  sure  in  the  pre- 
sent state  of  our  own,  this  sort  of  thing  can- 
not be  treated  as  a  light  matter.  It  was  ob- 
served, and  it  was  observed  very  truly,  that 
Mr.  Bembridgehad  an  exceeding  good  charac- 
ter, as  ever  man  had :  my  lord,  I  never  heard 
any  thing  against  it,  but  this  fact;  and  I 
should  be  very  sorry  to  deprive  him  even  of 
that  consolation  to  bis  mind,  that  may  arise 
from  the  consciousness,  that  in  every  instance 
4>f  his  life,  except  this,  he  may  have  deserved 
the  good  opinion  of  the  wisest  and  the  wor- 
thiest man  in  life ;  that  may  be  a  great  satis- 
faction to  him,  but  it  is  no  argument  to  the 
justice  of  a  country,  upon  a  matter  clearlv 
made  out  by  evidence,  that  my  learned  friends 
hardly  attempted  to  observe  upon :  they  did 
not  deny  the  accuracy  of  the  representation, 
Mr.  Bembridge  does  not  deny  it,  I  will  ven- 
ture to  say,  that  he  would  not.  There  is 
an  affidavit,  I  find,  but  he  will  pay  a  great 
deal  more  attention  to  the  character  he 
has  hitherto  had  in  life,  than  to  say,  that 
(however  well  he  behaved)  after  the  evi- 
dence in  this  case,  he  could  think,  in  his  own 
mind,  that  he  had  behaved  well  in  this  in- 
stance ;  it  is  impossible.  Then,  this  being  a 
fact  undoubted,  and  confessed  bv  himself, 
prbved  beyond  a  possibilitjr  of  doubt,  Mr. 
fiembridge  has  received^  in  his  pocket,  for  this 
very  thing  which  my  fnend  says  is  a  non-en- 
tity, which  nobody  can  tell  what  to  make  of, 
— an  accountant  is  nothing  at  all,  he  is  here 
to-day,  gone  to-morrow,  verbally  nominated, 
vcrballv  dismissed,  is  entitled  to  no  profits, 
aiul  liable  to  no  duties  or  obligations. — Mr. 
Bembridge,  in  a  paper  which  was  given  in 
evidence,  in  whicn  there  are  cravings  for  all 
the  business  done  on  the  score  of  all  these 
accounts,  naming  all  the  officers,  with  the  par- 
ticular sums  annexed  to  each,  and  signed  by 
himself  too,  there  is  to  the  casliier,  Mr.  Pow- 
ell, 3,650/. ;  accountant,  Charles  Bembridge, 
%650/.  si^ed  by  himself;  and  then  go  through 
all  the  clerks  to  the  lowest  clerk  m  the  of- 
fice, and  they  divide  the  sum  of  cravings 
among  them ;  in  that  proportion  this  8,6507., 
was  paid  for  this  very  thing  that  was  not 
done ;  so,  it  is  plain,  that  he  received  this  sum 
for  settling  those  very  accounts,  upon  which 
he  now  rests  his  defence  *  I  did  not  settle 
'  them  ;  I  have  been  paid  for  them,  it  is  true ; 
'  l^ut  I  never  did  se^le  (hemj  I  was  not  bound 


L 


':to  settle  them ;  I  h^ve  no  du\y ;  am  a  mer 

<  servant;  in  no  public  responuble  atuation  o 

<  station  at  all;  therefore,  though  I  did  pockc 
'  this  money,  yet,  I  neither  admit  to  have  an 

*  obligation  upon  me,  nor  is  thb  any  evident 
'  that  I  had  any  obligation  upon  me  to  do  thi 

*  act  ;*  that  is  too  much,  I  conceive,  to  be  heai^ 
in  any  court  of  justice. 

Mr.  Erskine,  in  arguing  for  this  gentlemai 
said.  *  I  do  admit  that  the  paymaster  may  b 
'guilty  of  a 
*mgi 

myk  _, , , 

did  it  knowing  that  they  would  be  nc^ligen 
he  certainly  would  i>e  indictable;  but  itwoul 
be  a  stmn^e  thing  to  say,  that  a  man  shoul 
be  indicted  for  appointing  a  negligent  persd 
to  do  a  public  duty,  and  that  the  very  pexsoj 
himself  who  neglects  to  do  the  duty,  and  i 
in  the  office  ancl  station,  should  not  be  i^ 
dictable  for  not  doing  it;  that  would  be  a  sii 
gular  proposition,  that  a  man  put  into  the  oi 
Ice  for  doin^  it,  stating  himself  to  be  th^ 
officer,  and  that  person  shall  not  be  punis^ 
able  for  not  doing  that  duty  that  It  was  H 
cumbent  upon  him  to  do,  when  another  ma 
should  be  indictable  for  ordering  him  to  d 
it,  if  he  omits  to  do  it;  and  admitting  thi^ 
seems  to  me  to  be  admitting  a  great  desu  mot 
than  is  necessary  for  the  maintenance  of  thj 
prosecution. 

My  learned  friend,  stated,  I  believe,  in  on 
part  of  his  argument; — but  I  am  rather  i^ 
clined  to  believe  I  misunderstood  him;-^ 
thought  he  meant  to  state,  that  if  any  one< 
these  counts  were  not  sustained  by  proof,  th^ 
this  not  being  good  in  point  of  law,  that  Uii 
being  a  general  verdict,  the  whole  prosec\j 
tion  would  fall  to  the  ground.  I  take  tli 
contrary  of  these  propositions  to  be  perfect! 
clear;  I  have  always  so  understood ;  I  shd 
not  cite  any  cases  or  authorities  about  it,  b^ 
cause  I  take  it  to  be  a  settled  principle,  the^ 
is  good  reasqn  why  it  should  be  otherwise  ^ 
the  case  of  a  civil  action,  where  I  take  i 
that  if  there  are  a  number  of  counts — 

Lord  Mantfield.  I  have  always  doubtfi 
that. 

Mr.  Just.  Bullet.  It  is  only  in  one  specie 
of  civil  actions;  I  don't  take  it  universally  t 
in  civil  actions;  if  it  is  an  action  upon  the  cd 
where  you  can  recover  nothing  but  damage 
it  is  upon  this  ground,  because,  if  a  genen 
verdict  is  found,  the  Court  cannot  take  upo 
themselves  to  say  upon  which  count  the  jui 
have  given  those  damages ;  but,  suppose  a 
action  for  debt,  where  each  demand  is  spec 
fie,  and  there  is  a  venlict,  if  four  or  five  counj 
are  bad,  they  may  give  judgment  upon  \k{ 
rest. 

Mr.  Attorney  General.  I  have  known  it  ^ 
cases  of  slander,  where  one  count  has  bee 
thought  not  to  be  actionable ;  if  there  is 
general  verdict,  it  is  conceited,  if  one  count  I 
bad,  all  the  rest  will  fall  to  the  ground, 
should  rather  have  thought  there  was  mor 
reason  in  thiS;  that  a  gen^  ventict,  whici 
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finds  the  whole,  finds  all  the  parts,  and  If 
there  are  any  of  the  farts  good,  the  party 
shall  have  his  remedy;  I  should  have  thought 
it  would  be  more  reasonable  and  sensible  so 
to  argue :  but  in  criminal  cases  I  take  it  to  be 
gjoodythe  proposition  involving  no  more  tlian 
tliisy  that  this  gentleman  was  in  a  public  sta- 
tion, which  is  proved,  which  he  has  not  de- 
nied; that  it  vras  his  duty  to  do  it,  which  he 
has  not  onl^  said,  but  sworn  that  he  did  not 
do  it,  which  is  confessed  by  himself;  and  that 
it  is  a  matter  ot  public  trust  and  confidence, 
because  it  respects  no  private  man ;  the  pay- 
master cannot  appoint  him  as*  a  private  rai- 
tleman,  it  is  derived  from  his  pubUc  office, 
just  as  much  so  as  an^  officer  vour  lordship 
would  appoint  in  your  judidal  character  here, 
which  could  not  be  appointed  in  your  personal 
chazacter,  if  the  judidal  character  were  at 
an  end.  So  it  seems  to  me,  there  is  no  dif* 
ference  between  the  one  count  and  the  other, 
that  this  man  beui^  in  a  situation,  to  which  a 
pubUc  duty  is  annteed,  has  not  done  it,  but 
nas  very  wilfully  and  injuriously  neglected  to 
doit 

Your  lordship  desired  the  whole  case  might 
be  Rone  into,  that  they  might  offer  what 
couB  be  in  mitigation,  as  welfas  on  a  motion 
kr  arrest  of  judgment,  and  a  new  trial.  I 
have  always  thought  when  a  person  has  been 
trfed  before  a  Court  and  a  jury,  and  comes 
up  for  judgment,  that  it  is  not  a  very  be- 
coming thing  for  the  officers  of  Uie  Crown  to 
press  tor  any  specific  punishment;  I  believe, 
in  former  times,  it  was  done ;  there  was  a 
good  deal  of  indecorum  when  it  used  to  b<%  I 
mean  in  very  bad  times  and  very  remote  ones, 
when  the  judgment  seepied  to  be  little  more 
than  what  the  Crown  officers  prayed ;  but 
thaly  thank  God,  has  not  been  the  case  a 
creat  while,  and  I  am  oersuaded,  firom  what 
I  know  of  the  Court,  ana  what  I  know  of  my- 
aell  that  the  criminal  is,  for  thepublic  as  wdl 
as  for  himself,  in  &r  better  hands  in  the 
court,  than  in  any  other. 

Your  lordships  know  what  sort  of  an 
offence  this  is;  of  how  dangerous  an  example; 
ai^  what  an  encouragement  it  will  be  m  a 
countiy  that  has  offices  out  of  number,  and 
duties  as  various  as  the  stars  of  heaven,  vastly 
complicated  and  extensive,  and  of  various  im- 
portance to  the  nation,  if  an  ofience,  to  this 
amount,  were  either  to  meet  with  impunity, 
or  with  a  trifling  and  small  animadversion; 
it  would  cectaiiuy  be  a  great  encouragement 
to  people  to  do  the  like ;  and  if  it  were,  it 
would  operate  to  prodigious  burthens  upon 
the  subject,  and  in  the  end,  to  great  oppres- 
sion, and  perhaps  persecution  to  private  per- 
sons. 

W||at  your  lordship  may  think  to  do  with 
the  ^pitleman,  I  cannot  say,  nor  have  I  any 
wish  about  it;  I  am  persuaded,  your  lordship 
will  do  what  you  think  rieht ;  and  I  am  sure 
nobody  in  the  worid,  wilfconceive  that  there 
can  be  a  tribui^  where  that  right  is  more  likely 
to  be  seed,  to  be  fully  discovered  and  acted 


upon,  than  here;  what  that  may  be^  I  sabmit 
to  your  lordship,  in  general,  praying  the  judg- 
ment of  the  Court. 

Sir  ThoBuu  Dceoenport.  I  am,  of  counsel 
on  the  same  side ;  I  think  it  my  duty,  to  state 
to  the  Court,  an^  observation  that  occurs  to 
me  as  essential  in  this  prosecution;  and,  if 
I  rightly  understand  the  objections,  and  the 
form  in  which  they  are  made,  the  first  is,  tiiat 
Mr.  Bembridge  b  no  officer  accountable  at 
all,  but  if  he  was,  that  the  account  was  not 
closed,  not  finally  closed,  and,  therefore,  this 
infom>ation  is  not  made  out;  but,  thirdly,  if 
he  was  an  officer,  and  if  it  vrere  contra^  to 
the  duty  of  his  office,  and  a  closed  account, 
yet,  it  is  not  indictable,  and  therefore^  not 
liable  to  this  prosecution  by  information. 

As  to  its  bang  an  office,  and  he  being  the 
officer,  as  these  matters  are  involved  in  the 
same  question,  I  would  only  state  to  the 
Court,  the  first  description  of  himself,  and 
his  office,  upon  oath,  under  an  act  tbo^asit 
was  said  in  the  case  of  Lehei^i,  that  he  be- 
came a  statute  officer  in  the  case  of  lottery- 
tidcets,  that  it  was  his  duty,  under  thatact, 
to  have  done  directly  contrai^  to  what  he  did 
do.  There  were  commissioners^  by  an  act  of 
parliament,  appointed  to  examme  and  state 
the  public  accounts  of  the  kingdom;  they 
cannot  take,  examine,  nor  state  the  public 
accounts  without  goii^  to  the  officers,  who 
are  the  sub-accountants,  or  the  original  ac- 
countants ;  they  go  to  the  pay-office,  the  first 
person  is  Mr.  Powell,  as  cashier;  then  Mr, 
Powell,  as  cashier,  upon  his  oath,  gives  them 
the  account  to  enable  them  so  to  examine, 
to  take  and  sUte  to  parhament,  and  to  the 

Siblic;  and  the  next  person  they  come  to  is 
r.  Bembridge  ^this  is  under  act  of  parlia- 
ment too)  the  titie  is,  *  The  examination  of 
<  Charles  Bembridse,  eso.;  accountant  to  the 
*  paymaster-seneru  of  the  fortes;'  when  he 
is  examined,  ne  says,  I  cany  on  anid  make  up 
the  acGounUof  the  naymasters,  after  they  are 
out  of  office,  as  well  as  those  of  the  paymas- 
ters in  office ;  the  onl  v  obstacle  to  the  final 
adjustment  of  the  late  ford  Holland's  accounts 
is,  a  dispute^  relative  to  the  balance  m  the 
hands  or  Pans  Taylor,  one  of  his  deputies,  the 
final  adjustment  by  him ;  why  by  him  ?  Mr. 
Paris  Taylor  is  the  only  objection;  has  this 
any  thing  to  do  with  Paris  Taylor,  or  with 
his  accounts?  Then  there  was  no  obstacle  to 
the  gome  on  of  this  account,  to  the  closing 
and  finslly  settUng  of  it,  because  the  only 
obstacle  was,  what  related  to  Paris  Taylor, 
and  this  does  not.  Then  he  gives  the  history 
of  his  duty,  and  of  the  several  tcansactions 
that  ought  to  be  comprehended  in  thef«r- 
formance  of  that  duty,  and  the  mode  in  which 
it  can  only  be  performed;  the  accounts  of  the 
pavmaster-general  are  sent  from  the  pay- 
office  to  the  auditor  of  the  imprest,  to  have 
all  the  payments  inserted  that  came,  at  that 
time,  to  the  knowledge  of  the  auditor ;  if  any 
doubt  arises,  queries  are  made  against  them ; 
if  they  are  not  answered  to  his  satisfaction^ 
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he  surcharges  the  paynfiaster  with  them,  and 
they  are  returned  to  the  pay-o^pce.  Who 
had  the  charge  ?  why,  who  was  to  have  the 
charge  ?  Mr.  Bemhndge,  as  accountant,  and 
such  articles  of  discharge  as  were  not  before 
inserted  in  it,  are  then  sent  to  the  auditor*s- 
office  for  examination,  after  which,  the  pav- 
office  again  adds  the  totals  and  strikes  the 
balance. 

Now,  let  us  examine  the  evidence  to  sup- 
port this  prosecution  with  this  account,  upon 
oath  of  himself  and  his  office. — The  account 
was  sent  to  the  office  of  the  auditor  of  the 
imprest;  it  was  examined  by  the  auditor  and 
his  deputy ;  doubts  did  arise ;  queries  were 
sent;  tney  were  not  answered  to  satisfaction ; 
there  was  a  surcharge  of  l,SOO/.  odd,  oonsisl^ 
ing  of  two  items,  a  600/.  and  a  TOO/. ;  it  is 
sent  again  to  the  auditors- office  for  exami- 
nation ;  when  returned  to  the  pay-office,  they 
add  the  discharge,  and  such  articles  of  dis- 
charge, not  before  inserted,  which  is  sent  to 
the  atbdilor'S'office  for  examination,  the  pay- 
office  adds  totals,  and  strikes  the  balance; 
then  it  is  returned  again ;  by  whom  ?  by  Mr. 
Bembridge;  for  I  call  Mr.  Colbome,  his 
clerk  and  deputy,  I  call  him  Mr.  Bembridge, 
ttid  to  be  sure  he  is  so.  Then  here  is  a  man, 
who  beine  no  officer  at  all  has  an  efficient 
deputy  to  do  all  the  business ;  that  is  a  curious 
sort  of  deputy  to  a  man  who  is  no  officer;  but 
that  Mr.  Colbome  does  add  the  total,  he  does 
strike  the  balance;  then  all  the  parte  of  his 
duty  are  described  by  him,  as  things  to  be 
done;  4ie  states  that  he  has  done  those  things ; 
the  c)uestion  will  be, -how  he  has  done  them .' 
nen  -that  he  is  a  public  officer;  that  upon 
Oa^,  he  90  states  himself  to  •  those  audio- 
med^  by  act  of  parliament,  to  examine  him 
i0  4iidi;  he  submits  to  the  examination  as 
aHch;  he  afterwards  sends  «11  those  different 
ateceunts,  in  the  manner -^hat  I  liave  before 
alated  ^lem,  witti  the  penciled  balance,  whkh 
k  BWdni  to  have  -been  broueht  to  the  office 
by  Mr.  Colbonie,  his  own  deputy,  who  in- 
serled  articles  in  Mr.Colbome's,  tliat  deputy's 
own  hand-ihiting ;  now^  how  came  the  insert- 
ed aj^Ies,  bow  came  they  inserted  totally  out 
of  theur  place?  that  is  most  certain,  for  they 
eome  between  the  first  and  the  second  item 
of  the  1,500/.  odd:  they  are  forced  to  have  a 

Seat  quantity  of  new  paper  for  the  purpose, 
order  to  separate  ttiose  two  items  by  a 
re  large  enough  to  admit  the  insertion  of 
articles  comprising  the  48,000/.;  why, 
my  iord,  these  were  not  one,  two,  three,  four 
items,  not  relating  to  an^  one  particular  ac- 
eovfvt  itself,  %ut  several  items,  some  large, 
wmie  'soMill,  but  a  variety  of  items  and  arti- 
flieSy  arising  in  no  less  than  six  difi'erent  years. 
Then,  my  lord,  these  officers,  for  I  now  lay 
out  of  the  ease  at  present,  only  in  describing 
h^'the  officer,  before  the  secretaiy  to  the 
trcflBiir^^  beesusethat  oomes  upon  the  second 
part  or  it^  whether  this  was  contrary  to  his 
dnty^  Aether  il  was  wilful^  and^  whether,  he 


knew,  at  the  time,  that  the  articles  we^ 
omitted  and  oueht  to  have  been  inserted,  ai] 
tluit  it  was  his  duty  to  have  inserted  them. 

Upon  Uie  seoond  part  of  the  case,  I  thm 
that  there  could  be  no  doubt,  that  the  gel 
tlcman  would  not  make  a  doubt,  if  he  is  a 
offiicer;  and,  I  submit,  after  these  assertioi 
of  his,  that  it  is  impossible  for  him  to  say  1^ 
is  not  the  officer,  or  for  those  who  speak  f^ 
him,  to  sajr,  that  he  is  not  the  officer  wh 
has  thus  said ;  he  is  before  the  public  cori 
missioners  appointed  to  see  that  the  publi 
were  not  defrauded  and  cheated ;  the  obje^ 
of  this  omission  bein^  to  defraud  and  chej 
the  public,  and  the  items  are  produced  an 
brought  in,  upon  a  circumstance  that  ha) 
pen^,  which  would  have  led  to  a  detectioi 
— it  was  impossible  an^  longer  to  keep  baci 
the  omission,  which  arcumstance  was  tij 
resolution  of  the  lords  of  the  treasury,  to  c^ 
all  the  sub-accoimtants  with  their  voucltci 
and  their  payments.  The  moment  these  sut 
accountants  had  come  with  the  items  th^ 
composed  the  48,000/.,  the  moment  thoj 
items  had  been  delivered  in,  this  accouri 
must  have  been  discovered ;  the  moment  h 
knew,  which,  is  not  only  from  his  admissib 
to  the  treasury  to  a  gentleman  whose  tes^ 
mony  I  should  conceive  could  not  be  doubj 
ad  upon  that,  head  Mr.  Rose;  but  it  was  in4 
possible  to  be  otherwise  than  known  to  him 
ne  had  the  books  in  his  hand ;  be  could  n^ 
do  his  duty,  as  an  accountant,  without  seein 
these  articles ;  it  is  not  possible  that  he  coul^ 
having  the  books  in  his  hand,  have  done  h| 
duty  without  seeing  these  Articles,  it  cou| 
not  be  an  oversight,  it  is  proved  to  have  bed 
within  his  knowledge. 

My  lord,  I  ami  very  free  to  own,  that  if  tbj 
had  been  an  omission,  Uiough  he. had  passd 
the  account,  by  blunder  merelv,  and  that  tl^ 
articles  had  never  come  to  his  knowledge 
God  forbid,  that  that  should  be  the  subject  i 
a  criminal  prosecution  agaunst  him;  what  I 
might  have  been  for  a  neelect,  and  how  f^ 
that  neglect  might  have  oeen  culpable,  \ 
quite  another  question;  but  this  is  no  ne^ 
lect,  it  is  a  wilful  withholding  and  keepin 
back  that  information  which  he  was  bouna,  b 
act  of  parliament,  to  give  upon  oath,  to  tn 
commissioners  of  the  puolic  accounts.  It  is  n< 
merely  a  neglect  in  not  doing  it,  though  for  m  j 
self,  I  should  be  very  loth  to  give  up  tliat  ide^ 
that  any  neglect  of  a  publit  accountant,  or  % 
say,  that  I  was  negligent  merely,  or  forgot  il 
I  should,  for  one,  contend  that  that  ^ouid  q 
indictable,  and  the  subject  of  an  informatioh 
the  degree  of  neglect,  the  manner  of  it,  ho^ 
it«rose,  are  all  matters  of  exculpation  or  x\ 
a^ravation ;  but  here  it  is  not  neglec^  ani 
whatever  the  motives  are,  to  which  it  \h  a| 
tribi|ted,  friendship  or  gratitude,  or  wbatev« 
it  is,  it  was  said,  Mr.  Bembridge  has,  and^ 
believe,  no  man  had  a  better  character,  d 
w«s  more  highly  intrusted ;  iust  so  much  thi 
woncy  that  ckaiacter  gives  torn  a  greats  o[ 
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pcftamty;  wlmt,  would  they  trust  a  man  in 
such  a  waVof  buaiiieas  as  this  is,  with  a  pub- 
lic loaded  as  this  is,  that  this  gentlesnan 
should  he  permitted  to  say  a  coo^deration, 
no  matter  now  far  afiecting  his  gratitude,  or 
how  deep  it  went  in  his  humanity  to  Mr. 
PoweU,  what  answer  is  that  in  a  public 
officer  to  tiie  public,  who  ought  to  be  more 
dear  to  him,  who  pay  him  to  be  honesty  to 
tell  them  the  truth  \  and  he  sends  them  m  a 
fiUae  account;  so  much  for  the  wilfulness  of 
the  Iraosaction. 

Then  it  is  said,  it  is  not  an  indictable  of^ 
taoe.  I  do  own  that  though  I  was  infinitely 
astonished  at  the  idea  of  mis  beinz  no  officer. 
after  what  we  have  seen  and  heardproved  ana 
sworn,  but  that  if  he  was,  it  was  not  contrary 
to  his  dut^;  but,  I  am  still  more  surprised  to 
hear  that  if  it  be  his  dut}r,  and  this  was  con- 
trary to  his  duty,  that  it  is  not  an  indictable 
crime,  a  crime  known  to  the  law,  cognizable 
by  the  law,  or  by  this  mode  of  information. 
Why,  is  there  a  public  principle  better  known 
here  than,  that  this  court  has  a  controlling, 
si^erintending  jurisdiction  over  all  the  na- 
tion, all  the  subjects  of  his  majesW,  in  mat- 
ters that  concern  the  public  weal?  I  know 
that  doctrine  has  never  been  denied,  and  has 
been  established  over  and  over,  and  over 
again  \  and  that  the  aspect,  as  the  attorney 
general  calls  it,  to  the  public  weal, — ^but  it  has  a 
gneat  deal  more  than  aspect,  it  has  a  real  con- 
cern in  the  public  weal,  one  way  or  the  other, 
whedier  taxes  are  to  be  laid,  to  the  amount 
of  an  omission  of  48,000/.  Is  another  million 
to  be  raised  upon  the  public,  and  this  money 
that  would  pKsy  the  interest  of  it  to  be  em- 
benkd,  and  is  that  no  public  offence  I  I  can- 
not conceive  upon  what  the  argument  is 
IcNinded ;  I  have  no  idea  upon^hat  the  argu- 
ment is  founded;  why  it  concludes,  as  all 
these  things  roust  do,  to  evil  example;  do 
not  we  know  many,  many  cases  in  this  Court, 
where  even  an  individual  b  the  mere  sufferer, 
and  yet  where  the  public  example,  and  the 
evil  example  is  most  certainly  matter  that 
wouM  mix  with  the  transaction  itself,  and 
would,  most  certainly,  make  it  indictable  ?  I 
need  only  ouote  the  common  case  of  a  note,  a 
bill,  a-lxmo,  snatchod  out  of  the  hands  of  the 
forty,  torn,  or  ublitemted,  and  returned  de- 
faced,* what,.»  not  that  indictable;  and  yet 
jiobody  actually  suffers  or  loses  by  it  hot  the 
party  who  is  the  owner  of  the  note,  the  bill, 
or  the  bond  ?  but  it  is  not  indictable  to  de- 
prive a  partiadar  man  of  that  which  would  be 
nis  benefit,  but  to  deprive  him  in  a  way  that 
iscrinunal:  that  cannot  be  permiited  for 
in^id  good,  and ,  for  public  example  cannot 
OS  permitted.  Why,  what  was  the  case  of 
Ihd  six  clerk,  Wilkinson  I  think  is  the  name. 
-who,  with  the  other  five  clerks,  had  entereci 
mto  an  agreement  to  divide  their  profits 
amoi&gst  themselve^  and  Mr.  Wilkinson,  pre- 
tending to  look  at  this  agreement,  takes  hold 
4»f  il,  and  tears  his  name  off,  leaving  the  other 
•five,  and  obliterates,  that  part  of  it?>  He  was 
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indicted  for  it,  and  no  doubt  he  was  con- 
victed for  it.  What  had  the-  public  to  do 
with  the  agreement  of  the  six  clerks?  It  was 
private  amongst  themselves;  but  is  the  great 
criminal  junsdiction  of  this  country,  that 
exists  and  resides  in  this  court,  to  sit  still  and 
see  such  a  fraud  as  that  committed?  The  gen- 
tlemen seem  to  me  totally  to  have  foreotten 
all  that  relates  to  fraud;  a  private  miscnief  is 
done,  a  private  loss  is  sustained,  but  the  fraud 
is  the  crime,  and  if  that  fraud  is  of  a  size  and 
of  a  nature  that  goes  to  the  bad  example  of 
the  subjects  in  aeneral,  the  circumstances  I 
have  mentionea  of  tearing  and  snatching 
away  the  bill,  the  note,  and  the  bond,  this 
example  of  the  six  clerks  (it  is  in  Vidian^s 
Entries,  815);  these  all  go  to  show,  and  to 
make  up  the  principle.  Then  I  come  to 
another  thing,  which  is  certainly  very  curious^ 
indeed  I  have  no  understanding  at  all  to 
comprehend  upon  what  tlie  idea  is  founded. 
It  was  supposed  that  the  receipt  of  UfiboU 
created  the  duty ;  so  that  till  he  had  received 
the  money,  the  duty  was  not  created ;  why, 
there  is  nothing  to  do  afler  he  bad  received 
the  money ;  the  duty  was  all  before,  for  the 
performance  of  which  duty  he  is  paid,  and 
for  the  neglect  or  wilful  omission  of  which, 
he  is  to  be  punished.  To  say  that  that  creates 
a  du^,  and  that  that  makes  a  different  species 
of  onence, — ^which  the  gentlemen  seemed  to 
admit  would  be  a  species  of  offence,  and,  per- 
haps, indictable; — out  it  is  anew  species  of 
ofilence,  not  uOoti  this  chaige,  or  upon  tli^ 
face  of  this  information;  that  was  not  at  all 
the  aspect  that  the  evidcAce  bore;  it  was  part 
of  tlxe  evidence  to  make  up  the  cliarge:  not 
only  the  giving  it  in,  as  an  accountant,  car- 
rying it  in  penciled  balance,  authorized  the 
auditor,  ano  led  him  into  a  trap,  to  send  it  to 
the  treasury  as  closed ;  you  have  not  onlv 
done  this,  but  you  have  taken  your  rewaiUy 
and  a  pretty  large  one  too,  for  this  supposed 
duty  of  yours,  what  yOu  supposed  your  duty; 
— ^give  me  leave  to  take  it  up  upon  that 
ground  only,^that  he  thought  it  was  his  duty, 
It  concerns  the  public,  every  body  admits; 
then,  if  he  had  never  had  the  appomtment  as 
an  officer,  but  had  been  merely  permitted  to 
do  it,  and  had  thought  it  was  his  duty,  and 
omitted  to  do  it,  in  a  matter  thai  concerns 
the  public  so  highly  as  this  does,  is  that  no 
crime  iodictable?  m  short,  if  it  is  criminal, 
it  follows  that  it  is  indictable. 

Upon  these  considerations^  as  it  strikes  me, 
it  seems  to  me  there  can  be  no  doubt  upon 
ai^  one  of  the  three  heads,  whether  he  is  an 
ofncer,  whether  it  is  contrary  to  his  duty^  and 
if  it  be,  if  he  is  indictable. 

The  next  consideration  is,  the  punishoHRtt^ 
which,  as  my  learned  friend  the  attemi^- 
general  has  stated,  is  better  in  the  hands  of 
the  Court,  for  the  puhUc,  for  the  criminal, 
for  every  body;  all  that  I  can  say  is,  that 
it  is  i:\o^  an  error^it  is  a  predetermined  act 
to  screen  somebody^  I  anoidd  be  glad  to 
ask  the  question^  who  ia  punishable  if  Mr. 
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were  made^^thaf  it  was  impoftflible  for  any 
body  to  go  thioueh  the  booksL  which  were 
in  ms  hands ;  and  the  power  of  an  executor 
or  any  body  else,  to  take  them  out  of  his 
hand,  is  beside  thb  question  totally ;  for  they 
are  left  in  his  hands,  he  is  to  form  the  ac- 
count out  of  the  books,  they  are  in  the  books, 
but  he  suffers  the  last  account  to  go  as  the 
former  had,  and  to  go  as  far  as  in  him  lay, 
to  the  attestation;  though  the  attestation 
might  not  fall  upon  himself;  he  permits 
them  to  go  to  the  length  of  attestation,  be- 
cause though  the  account  will  not  be  passed, 
the  moment  it  is  allowed  at  the  treasury, 
there  is  an  end  of  altering  that  account :  and 
though  it  might  never  kuve  been  attested,  I 
conceive  this  crime  would  be  complete  in 
him  to  eo  as  far  as  his  office,  his  duty,  or  the 
duty  or  any  man  in  the  place  in  which  he 
stood  can  go.  He  has  done  that  too  wilfully, 
withheld  trom  the  pubUc  items  in  all  those 
books,  in  the  former  accounts,  though  not 
attested,  and  though  not  brought  forward  in 
this ;  and  the  parUes  attesting,  were  guilty  of 
false  attestation,  from  the  moment  of  the 
first  attested  account;  none  of  these  were 
true ;  it  would  beget  a  prosecution  of  an- 
other nature,  agadnst  those  who  signed  such 
attestation ;  but  if  it  be  true  that  somebody 
else  has  warranted  the  attestation  of  the 
former  accounts,  if  it  be  true  that  somebody 
else  has  warranted  that  attestation,  it  may 
be  said,  that  nobody  else  is  to  disclose  or  to 
discover ;  I  conceive,  that  to  the  end  of  the 
accountant's  final  account,  that  before  the 
veiy  last  item  of  it  is  comsleted,  at  some  part 
or  other,  those  items  should  come  in :  if  they 
had  thought  Mr.  Paris  Taylor's  accounts 
were  to  come  in,  they  should  have  stated  it 
a  true  account^  as  far  as  they  could  go ;  but 
these  accounts,  in  these  attestations,  were 
known  by  Mr.  Bembridge  not  to  be  inserted, 
and  here  was  a  final  close  of  lord  Holland's  - 
account,  whether  it  ever  went  the  length  of 
attestation ;  now,  it  never  can  have  it,  firon 
the  death  both  of  the  executor  and  the 
principal,  it  never  can  go  to  attestation ;  that 
crime  can  never  be  less,  which,  as  far  as  it 
goes,  in  the  man  committing  it,  is  complete, 
and  complete  without  farther  act  done. 

I  conceive  that  it  was  equally  the  duly,  in 
this  account,  to  disclose  errors,  if  I  may  catt 
them  by  their  milder  name,  bu^wtUul  omi». 
sions  in  the  former  accounts,  that  it  was  his 
duty  to  bring  this  forward,  as  nnich  as  it  was 
to  take  the  year's  account  from  1764  to  1765 ; 
that  that  was  as  much  a  part  of  his  duty  to 
bring  forth  the  errors  apparent  upon  thr 
bool^  and  which  he  knew ;  for,  though  he  is 
not  to  attest  within  his  knowledge,  a^  those 
who  have  falsely  attested  that  it  b  a  true 
account,  as  to  every  thing  within  theiv  knows^ 
ledge,  yet,  this  gentleman,  when  he  delivers 
in  this,  at  all  that  came  to  hi*  knoaMtgtf  m 
lord  Holland's  account, — I  contend,  that  it 
was  as  much  his  duty  to  bring  them  (brwari 
in  the  vei^  last  dose  of  the  aocouBt^  up  to 
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Bembridge  is  not^  Mf.  PoweU  was  not  cer- 
tainly, for  he  did  not  send  in  the  penciled 
balance^  though  he  enabled  Mr.  Bembridge 
to  do  it;  is  the  paymaster  criminal?  no 
doubt,-^he  must  make  up  his  account  the 
moment  the  error  is  discovered  ;  then  here  is 
-a  crime  committed  and  nobody  punishable. 

Lord  Mansfield.  What  do  you  say  to  the 
attesting  the  former  account? 

Sir  T,  Davenport.  I  apprehend,  if  it  had 
ever  got  to  the  length  of  attestation,  I 
submit  that  the  account,  quoad  Bembridge, 
was  closed,  that  it  was  in  evidence  particu- 
larly  

Lord  Mantfield.  What  I  mentioned  is  this : 
•—This  final  account  was  not  attested  ;  if  it 
had  been  attested,  it  would  have  been  attested 
in  the  very  same  words — '*  A  just  and  true 
account,  to  the  best  of  my  knowledge  and 
belief;" — In  case  the  attester  knew  of  these 
charges  omitted,  how  can  the  account  be 
just  and  true  when  there  are  great  sums  left 
out  in  the  deed  he  signs? 

Sir  r.  Davenport.  I  have  stated  that  this 
information  charges  Mr.  Bembridge  to  have 
done,  in  the  prosecution  of  this  fraud,  as 
much  as  in  him  lay ;  now  his  duty  goes  no 
farther,  nor  his  office. 

Lonl  Mansfield,  I  want  to  know  if  there  is 
any  salvo  that  justifies  such  an  attestation? 
the  use  is  to  be  made  of  it  afterwards ;  but  in 
the  course  of  your  argument,  whether  there 
is  any  salve  (H  will  bear  a  great  many  ways), 
to  justify  such  an  attestation  ? 

Sir  T.  Davenport.  I  was  going  to  state, 
first,  the  facts  as  I  understand  them.  I  under- 
stand that  the  accountant  in  the  office,  goes 
no  farther  than  the  close  of  that  account, — ^if 
I  may  be  oermitted  to  use  the  expression,— the 
•(;lose  of  tne  account,  to  authorize  the  auditor 
of  the  imprest  to  send  it  to  the  treasury ;  that 
IS  the  fact;  when  it  comes  to  be  attested, 
before  one  of  the  barons  of  the  exchequer, 
the  paymaster,  if  living,  or  hb  executor,  if 
dead,  and  he  has  taken  any  part  of  that 
.execution  or  burthen  upon  him,  of  inspecting 
the  account,  somebody  must  attest ;  I  appre- 
hend, the  accountant  does  not  attest ;  I  con- 
ceive, that  the  account  is  closed,  as  far  as 
this  office,  and  the  duty  of  it  goes;  I  see 
most  clearly  that  in  the  attestation  of  the 
Ibnner  accounte  of  1770,  1772,  1773, 1774, 
.1775,  and  in  short,  all  of  them  that  were 
attested,  except  the  last  account  of  1764  to 
Midsummer  1765,  that  in  the  attestation  of 
all  of  these  accounts,  no  doubt  of  it,^^e 
emissions  were  made  at  the  time  that  these 
attestations  were  made,  and  wilfully,  by 
somebody,  and  I  suppose  that  might  l>e  one 
reason  why  Mr.  Bcarcroft  laid  considerdt)le 
stress  upon  Mr.  Rose's  ignorance  of  the 
time  when  Mr.  Bembridge  got  at  the  know- 
ledge of  these  omitted  articles. 

In  a  former  part  of  mv  observations,  I 
stated  that  it  was  imposubie  for  him,  as  ao- 
•countant^— for  he  was  accountant  during 
s(lme  of  these  years  whea  Uie  attestations 
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tibe  1cb€  ndmite  in  wliidi  lord  Holltnd  iMit 
out  In  tiie  eoune  of  the  account,  I  see 
they  cany  on  the  account^  in  the  form  of  it, 
-a:  month  or  ax  weeks,  or  more,  alter  the 
^aaXy  had  gone  out  of  office ;  but  they  take  it 
up  si  the  endy  and  if  tiiere  is  the  same  space 
or  time  in  die  next  pa3rmaster,  it  is  carried  on 
ID  the  next  ex-paynuuter,  and  so  till  the 
tdcceMor  comes  m.  I  si^bmit,  that  it  was  as 
much  s  part  of  his  duty,  in  the  penciled 
balance  of  the  account,  to  have  brought  for- 
ward all  that  he  knew  of  error  or  omission 
in  fonner  bpoks,  and  former  accounts,  re- 
jecting that  ex-paymaster;  that  it  was  his 
doty  to  diadose  to  the  public,  the  conceal- 
ment; and  not  revealing  that,  makes  as 
moch  a  part  of  the  crime,  as  if  ^ose  items 
hid  happened  in  the  very  last  year  in  which 
that  account,  so  given  in,  comprehends  the 
items  of  the  particular  space  of  time;  I 
take  it,  that  all  that  went  before,  as  much 
ffoes  into  the  final  close  and  balance,  and 
3nt  knowing  that  it  was  so  much  his  dutv, 
and  as  wilfbra  transgression  of  it,  as  it  wotild 
have  been  in  omitting  any  one  article  or  ac- 
couiit  in  1764  or  1765. 

Mr.  CovTirr.  Recollecting  the  many  hours 
that  your  lordship  has  already  hitherto  sat 
m  th^  Court,  dunng  the  course  of  this  term, 
and  being  apprized  of  the  mat  load  of  busi- 
ness which  still  remains  for  discussion  be- 
fore you,  and  deci^n  by  you,  I  am  aware 
that  It  becomes  me,  and  every  one  else,  to 
trouble  the  Court  upon  each  occasion  as  little 
as  may  be;  I  shall  not,  therefore,  detain 
your  lordships  many  minutes  upon  the  pre- 
sent occasion.  When  the  motion  was  niade 
by  Mr.  Bearcrofit,  I  own  I  did  not  under- 
steod  him  as  moving  in  arrest  of  judgment, 
upon  the  idea  that  if  there  was  one  bad 
count  in  the  information — 

Lord  Mansfield.  No,  he  moved  for  a  new 
tiiaL 

Mr.  Comp&r.  So  t  tmderstood;  and  that 
Mr.  Bearcrofl's  objection  is  pointed  in  this 
way,  but  upon  a  motion  for  a  new  trial, 
wiim  there  is  a  general  verdict  upon  an  in- 
forraatioii,  there  must  be  evidence  laid  be- 
fore the  jury  to  sustain  every  count,  and,  of 
course,  the  most  ample  count,  in  that  decla- 
ration. I  do  not  conceive  that  upon  the 
question  that  is  now  before  the  court,  there 
can  arise  any  doubt  whatever,  in  point  of  law. 
that  llie  whole  which  vour  lordships  will 
have  to  consider  and  to  determine  upon,  will 
be,  whether  the  information  that  is  before 
the  Court,  has  been  well  proved  or  not. 
When  I  find  it  charged  in  the  information 
that  the  place  and  employment  of  accountant, 
in  the  said  crffioe^  to  the  receiver  and  pay- 
master-general of  the  forces,  guards,  garri- 
sons, &c.  was  a  place  and  employment  of 
|reat  public  trust  and  confidence;  when  the 
mfbrmation  charged  Mr.  Bembridge  to  be 
in  that  office^  charges  Mr.  Bembridge  with 
#  wiifiil  omission  of  hb  duty  in  that  office, 
|b^  can  be  no  question  before  the  Cogrt, 


but  whether  these  allegations  are,  in  point  of 
fact,  made  out. 

My  lord,  whether  it  is  an  office,  place,  and 
employment  of  great  public  trust  and  confi- 
dence, will  depend  upon  the  question,  What 
is  the  nature  of  the  misiness  of  that  office? 
Of  that  business,  Mr.  Bembridge  himself  has 
given  an  account ;  and  he  gave  it  at  a  tune 
when  there  was  no  inquisition  sitting  to  ex- 
tort from  him  answers  that  might  b«  turned 
to  his  prejudice ; — the  observation  was  madc^ 
by  Mr.  Scott,  and  made  with  less  moderation 
than  generally  distinguishes  the  observations 
that  tail  from  that  very  learned  and  very  . 
worthy  gentleman ; — ^it  was  made  at  a  time 
when  there  was  not  a  conception  of  charging 
Mr.  Bembridee  with  anv  criminality  wnat- 
ever;  it  was  nisown  voluntary  declaration  • 
and  though  he  does  not  say  it  is  his  duty,  and 
it  seems  to  me  an  abuse  of  words  to  argue 
from  the  want  of  tiie  introduction  of  tiiese 
words,  his  not  saying  it  is  the  duty  of  his 
office,  when  he  b  giving  an  account  of  his 
office ; — what  is  his  duty  ?  why,  that  which 
he  does ; — ^he  is  not  in  a  conversation  over  a 
bottie  at  a  table,  giving  a  person  a  history 
of  hb  hfe ;  he  is  giving  an  account  to  the 
commissioners,  who  are  judiciidly  inquiring 
of  his  official  character;  and  then  he  says,  he 
carries  in  and  makes  up  the  accounts;  can 
any  man  of  common  sense,  interpret  these 
w(nrds  in  any  other  way  than  this,  it  is  my 
duty  to  make  up  these  accounts }  Others,  it 
has  been  said,  might  have  done  them ;  >  I 
heard  an  observation,  yesterday,  by  the  Court, 
and  which  decided  upon  the  business;  where 
a  man  b  charged  upon  penalties,  if  a  man 
does  not  know  what  hb  own  description  is, 
who  should  know  it  ?  The  printer  from  Man- 
chester yesterday,  had  entered  himself  as  a 
printer;  your  lordship  sjud, I  do  not  know 
that  there  b  evidence  before  the  Court,  that 
he  is  a  printer ;  but  I  take  it  for  granted  he* 
knew  it  bimselif,  and  I  will  not  take  upon  me 
to  be  wiser  than  he  was.  This  is  Mr.  Bern- 
bridge's  own  description  of  his  office ;  and  I 
beg  to  take  the  liberty  to  ask,  if  it  will  be- 
come your  lordship  to  say  he  did  not  know 
what  the  duty  of  his  office  was  ? 

Another  exception  to  the  good  sense  with 
which  that  gentleman  always  talks,  as  the 
other  was  to  his  moderation,  was  this,  but 
if  he  had  taid  it  had  not  been  his  duty,  it  would 
not  have  been  evidence  for  him.  I  take  it,  a 
man's  saying  he  is  not  guilty,  which  he  gene- 
rally does,  when  he  pleads  at  the  Old  Bailey, 
is  not  evidence  of  his  innocence ;  yet,  when, 
without  any  improper  circumstances  inducing 
him  to  do  it,  he  confesses  himself  to  be  guilty^ 
it  is  taken  as  evidence  against  him.  I  see, 
added  to  the  instances  the  attorney-general 
produced,  in  12  Modem,  434,  an  inH)rmation 
against  a  gaoler  for  permitting  a  person  to  es-. 
cape  who  was  oonfined  upon  a  writ  of  tfcon^ 
nmnicato  capiendo  ;  there,  the  conviction  goes 
agunst  the  gaoler,  because  the  injury  don^  ^ 
done  to  ib»  pubhc.    Either  an  mrormation 
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ftgainstrthe  gaoler  for  a  public  offence,  in  the 
case  of  a  man  escaping  for  a  crime,  or  an  ac* 
tioQ  at  the  suit  of  the  party,  if  he  was  de- 
tained for  a  civil  suit,  would  unquestionably 
lie. 

'  Who  appoints  to  this  office?— -The  pay- 
master of  the  forces ;  and  the  appointment  is 
verbal,  therefore  it  is  not  a  pubhc  office  i  The 
highest  officers  in  the  kineaom  are  appointed 
by  a  word,  and  dismissecf  by  a  word ;  there 
are  many  offices  to  which  the  veiy  word  alone 
ai^points,  where  there  is  not  a  warrant,  much 
less  a  patent^ — for  instance,  the  secretary  of 
the  treasury.  The  deliverr  of  the  great  seal, 
I  behere,  appoints  the  lord  chancellor ;  there 
is  no  appointment,  or  patent  whatever  of  ap- 
pointment; the  taking  that  instrument  from 
nim,  is  a  discontinuance  of  his  office.  There 
are  .several  others  I  could  name,  if  I  were  to 
tlunk  much  of  them,  where  the  appointment 
ia  verbal,  and  the  dismission  maybe  instan* 
taneous. 

.  With  regard  to  the  business  of  the  attesta- 
tion, to  which  the  Court  alluded,  I  cannot 
conceive  it  is  any  abatement  of  Mr.  Bem- 
bridge's  criminality,  upon  the  present  occa- 
sioD,  that  the  account  was  not,  as  they  call 
k,  closed;  every  decree  of  criminality  that 
Mr.  Bembridge  could  incur  was  incurred  at 
the  time  when  he  returned  this  with  the  pen- 
oiled  balance ;  and  the  paymaster  acting  upon 
the  faith  of  Mr.  Bembridge's  accuracy  in  his 
office,  would  then  have  solemnly  sworn  to  the 
best  of  his  belief,  because  he  so  received  it 
from  Mr.  Bembridge,  that  that  accouut  was  a 
perfect  and  a  true  one. 

This  is  the  situation  in  which  Mr.  Bem- 
bridee  stands.  As  to  character,  a  great  deal 
has  Deen  said  upon  it ;  d  very  excellent  one 
was  given  Mr.  Bembridge  at  the  trial;  I  am 
sure,  no  persons  concerned  for  the  Crown 
wbh  to  deprive  Mr.  Bembridge  of  any  degree 
of  comfort  which  he  derives  from  the  good 
opinion  which  the  veiy  respectable  persons, 
who  appeared  for  him,  entertained  and  ex- 
pressed upon  the  trial,  much  less  to  deprive 
nim  of  the  greater  comfort  of  being  conscious 
that  he  deserved  that  good  opinion.  If  a  per- 
son is  never  trusted,  he  can  never  be  guilty  of 
a  breach  of  trust,  it  is  that  character  that 
enables  him  to  commit  the  crime,  and  I  have 
heard  it  said,  as  a  common  profligate  obser- 
vation of  colonel  Charteris,  that  he  would 
£nve  80,000/.  to  be  thought  an  honest  man« 
though  he  would  not  give  twenty  farthings  to 
be  one. 

lord  Mant/ield,  His  money  could  not 
have  been  worse  laid  out,  for  he  would  have 
lost  his  good  character  in  half  an  hour  after- 
vardsw 

Mr.  Cowper,  It  went  to  the  guilt  or  the 
innocence  of  Mr.  Bembrid^ ;  the  jury  have 
^dged  upon  that  ^ilt  or  mnocence ;  and  I 
Aibmit^  the  crime  is  wdl  <jiarged  in  the  in- 
ibrmation,  and  that  the  evidence  has  sustain- 
«4  every  material  part  of  that  charge;  and 
l&al there ia  zio  gmiiody  whalevier, to  harea 


re-hearing  of  that  business.  As  to  themea* 
sure  of  punishment,  the  Court  I  am  sure  will, 
in  their  wisdom,  proportion  the  puniahment 
to  the  criminality. 

Mr.  WiUon,  My  lords,  I  am  on  the  same 
side.  There  must  be  some  officer  or  other 
to  superintend,  settle,  and  adjust  the  ex-pay- 
masters' accounts ;  it  is  a  duty  of  the  fint 
importance  to  the  public,  and  I  conceive  that 
man  may  be  fairly  taken  to  be  the  officer  who 
undertakes  the  duty,  and  is  paid  for  the  per« 
formancc  of  it;  axid  if  he  be  the  officer,  it  is 
his  duty  to  do  this  matter  tnily ;  if  he  docs 
not,  the  public  are  tho*siiffisrers,  and  unless 
he  is  punishable  by  indictment,  he  is  not  re- 
sponsible  in  any  way  at  all ;  for  there  is  no 
person  of  whom  I  know,  who  can  maintain 
an  action  against  him  for  not  doing  this  du^; 
if  he  is  not  punishable  by  indictment  if  he 
neglects  the  duty,  he  is  not  responsible  and 
punishable  at  all ;  and  I  conceive  that  hav- 
mg  undertaken  and  been  paid  for  it,  it  would 
he  a  solecism  in  our  law,  if  he  would  not  be 
punishable,  in  some  way  or  other,  if  he  does 
not  do  it. 

I  will  trouble  the  Court  with  a  word  or 
two  upon  what  has  fallen  respecting  the 
prior  settling  of  the  former  accounts.  This  is 
clear,  that  Mr.  Bembridge,  when  he  was  exa- 
mined, does  not  say,  *  these  articles  oueht  to 

*  have  been  in  another  account,  which  I  had 

*  nothing  to  do  with  ;*  but  his  answer  is,  *  I 

*  thought  this  account  was  not  yet  final ;'  and 
another  thing,  the  accounts  respecting  Mr. 
Paris  Taylor,  and  that  dispute,  were  several 
of  them  prior  to  several  ol  the  previous  set^ 
tlements,  and  they  were  not  put  in,  every 
body  knew  they  were  not,  and  of  course  I 
conceive,  that  tne  prior  settlements  are  to  be 
understood,  both  they  and  tlie  prior  attesta* 
tions,  thus ;  all  the  articles  that  are  in  this 
account  are  true,  not  that  the  party  who  atr 
tests  means  to  swear  that  every  tlung  is  in*- 
serted,  because,  in  so  large  and  monstrously 
complicated  ooncems  it  is  impossible  to  insert 
every  thing ;  and  yet  accounts  must  be  given 
in,  irom  time  to  time,  -that  the  paymaster 
may  show  in  what  manner  he  has  laid  out 
such  and  Such  sums  of  money ;  so  that  when 
he  attests  this  account,  he  attests  that  every 
thing  he  has  stated  to  have  been  paid,  has 
been  paid,  but  till  he  comes  finally  to  settlj^ 
and  close  it,  it  is  not  necessary  to 

Lord  Mansfield.  The  last  attestation  is 
verbatim  the  same;  the  form  of  the  office 
is  so. 

Mr.  Wiiwn,  I  take  it,  from  the  nature  of 
the  subject,  where  it  is  the  last  it  must  in- 
elude  every  thin?. 

Lord  Mansfield.  I  take  it,  it  is  not;  the 
stating  is  verbatm  the  same. 

Mr.  WiUon,  I  take  it  so,  but  let  it  be  so  • 
wliere  it  is  the  last,  it  must  include  every 
thing,  or  it  will  not  be  a  fUU,  true,  and  perfecft 
account 

Lord  Mansfield,    The  words  are  the  same. 

Mr.  WUsojL    But  the  nature  of  the  sulject 
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m»y  vary  the  coDStruction  of  them ;  and  if  it 
is  80  unoerstood  in  the  office,  it  does  vaiy  the 
constniotioD  of  them,  or  otherwise  it  is  not 
possible  to  say  that  these  people  have  not 
been  guilty  of  perjuiy^  and  the  others  knew  it 
and  understood  it,  stood  by,  and  were  ac- 
oittinted  with  it;  one  can  hardly  suppose, 
Uiat  with  men  of  any  description,  in  any 
office,  that  would  be  the  course  of  the 
office;  and  therefore,  in  order  to  explain  it  at 
all,  it  seems,  to  me  it  might  be  done  in  some 
bucb  way. 

Lord  Jdanifield,  You  do  not  understand 
it ;  there  is  do  such  thing  in  the  office;  the 
question  is,  whether  there  is  any  salvo  ?  For, 
to  be  sure,  a  just  and  true  account  can  never 
be  swoni,  to  my  knowledge  and  belief,  if  I 
know  of  100,000/.  being  left  out. 

Mr.  Wikon,  Not  imless  it  is  understood 
by  the  party. 

Lord  MansfML  I  want  to  hear  if  there  is 
any  salvo  upon  it;  but,  in  the  couno  of  the 
office,  the  words  are  the  same  in  every  one, 
and  no  other;  it  requires  precision,  not  imar- 
gination;  but  the  attestations  in  every  ac- 
count are  all  in  that  form,  and  it  is  very 
easy  to  add  new  items ;  the  accountant  does 
not  know  of  them,  then  there  iS'  no  objec- 
tion, it  is  very  right;  the  objection  arises 
from  this,  if  I  know  that  there  is  a  vast  sum 
omitted,  how  can  I  swear  it  to  be  a  just  and 

true  account?   It  is  like 's  defence, 

who  swore  to  one  «ide  of  the  account;  he 
swore  the  man  was  indebted  to  him,  and  jus* 
tified  by  one  side  of  the  account  being  the 
debt  ana  not  the  balance. 

Mr,  Wiiiom,  Unless,  to  be  sure,  there  be 
some  sahro,  and  some  understanding  about  it. 

Lord  Mansfield.  It  was  from  the  other 
ude  I  wanted  the  salvo ;  it  is  not  your  busi- 
ness to  point  it  out;  but  I  have  particularlv 
from  the  exchequer,  and  the  office  inquired, 
and  the  form  of  attestation  is  exactly  the 
same;  if  there  is  any  gentleman  here  who 
knows  otherwise,  he  will  do  well  to  set  me 
ri^t,  if  I  am  not  rightly  informed. 

Mr.  Wilson,  These  are  all,  I  understand, 
attested  by  the  paymaster. 

Lord  Mansfield.  They  are  attested  by  the 
debtor ;  if  the  real  debtor  is  dead,  they  are  at- 
tested by  the  reoresentative ;  and  any  body 
can  attest,  ^you  observe,  for  it  speaks  only  to 
knowled^  and  belief;  the  only  question  is, 
whether  it  is  directly  in  his  knowledge,  or  not 
within  his  knowledge? 

Mr.  Wilson.  In  this  case,  these  articles 
were  known  to  Mr.  Bembridge ;  there  is  no 
doubt  about  that ;  there  is  no  doubt  but  that 
they  ought  to  be  inserted  in  some  account  or 
other;  there  is  no  doubt  but  that  Mr.  Bem- 
hridge  thought  they  ought  to  be  inserted  in 
the  account,  because,  when  an  alarm  was 
spread  that  the  sub^paymasters  would  be 
written  to,  they  are  inserted  in  this  account 
1^9  my  lord,  it  would  have  been  any  excuse  to 
Mr.  Bembridge  that  they  ousht  to  have  been 
^i^sorted  in  former  acanmls^  Uiere  woukl  iutve 


been  no  occasion  to  have  inserted  them  in  this 
last;  indeed,  his  excuse  would  have  been, 
when  questioned  upon  this  matter,  <  You  are 

*  now  talking  to  me  about  transactions  in 
'  former  times,  I  have  nothing  to  do  wiUi 

*  them/    He  says  no  such  thing;  <  I  consider 

*  the  acootmt  as  not  finallv  closed;'  and  yet, 
in  another  part  of  the  evidence  at  the  trial,  it 
did  appear  as  if  Mr.  Bembridge  himself  con- 
sidered as  if  the  accotmt  was  finally  closed ; 
he  said  to  some  of  the  witnesses,  uj^on  appli- 
cation to  him,  *  I  can  do  no  more  in  it,  you 
'  must  go  to  Mr.  Powell ;'  that  imported  Mr. 
Powell*8  being  the  person  to  attest,  that  he 
bad  fully  done  all  that  it  was  his  duty  to  do. 
Now,  that  was  not  so,  because  he  had  omittod 
to  insert  those  several  articles,  which  ought 
to  have  been  inserted  in  the  account,  and 
were  af^rwards  inserted ;  it  seems  to  me, 
therefore,  that  there  can  be  no  doubt  at  all, 
that  if  this  be  an  indictable  offence,  Mr.  Bem- 
bridee  is  fully  brought  withbi  it  by  the  facts 
which  were  stated,  and  by  his  own  admi»- 
sions. 

Mr.  Baldwin.  I  am  on  the  same  side;  I 
am  equally  apprized,  as  Mr.  Cowper  was,  of 
the  business  of  the  Court;  I  shall  make  the 
like  promise,  and  hope  I  shall. perform  it 
better  than  he  did. 

On  the  motion  for  a  new  trial,  Mr.  Bear- 
crofl  alleges  that  this  was  not  Mr.  Bern- 
bridge's  dut^ ;  in  answer  to  which  I  say,  that 
there  was  evidence  before  the  jury,  at  the  time 
of  the  trial,  that  it  had  always  been  done  by 
the  accountant ;  there  was  also  evidence  be« 
fore  the  jur^*,  that  Mr.  Bembridge  had  ad* 
mitted  upon  oath,  that  it  was  his  duty;  upon 
this,  ihe  jiuy  decided  it;  and  I  hope  your 
lordship  will  not  think  now,  in  this  case. 
where  the  jury  have  decided,  and  decided 
proDerly,  that  there  is  any  ground  for  a  new 

As  to  thb,  relative  to  the  attestation,  no- 
thing was  said  about  it  at  the  time  of  the 
trial ;  the  import  of  it,  if  I  understand  it,  is 
this,  that  Mr.  Bembridge  has  done  wrong  to 
permit  other  persons  to  attest  former  accounts ; 
this  last  has  never  been  attested  at  all. 

Lord  Mansfield.  The  former  accotmts  were 
attested  before  Mr.  Bembridge  had  any  thing 
to  do  with  it. 

Mr.  Baldwin.  1  don't  understand  the  nature 
of  your  lordship's  objection,  and  it  does  not 
seem  to  me,  that  any  body  before  me  under- 
stood it  much  better.  I  can  onlv  say  this, 
that  it  does  appear  to  me,  that  this  is  a  dis- 
tinct idea,  that  attestations  have  nothing  to 
do  with  it,  this  has  never  been  attested,  and 
therefore  that  the  crime  has  been  substan- 
tially and  fiilly  proved. 

Reply. 

Mr.  BearerqfL  1  hope  I  am  not  mistaken 
when  I  suppose,  as  I  do,  that  I  am  in  a  more 
than  ordinary  manner  entitled  to  lask  for,  and 
hope  to  receive  the  particulat  attention  of  the 
court,  aa  to  YhaLtI:«hdl  submit  in  gnawer  to 
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the  geaUeinen^s  arguments.  The  title  I  plead 
to  that  is  the  course  which  this  proceeding 
1^  tafesn;  I  don't  feel  the  least  inclinaUon 
to  complain  of  it,  it  is  strictly  regular,  but  it 
is  not  common ;  the  effect  of  it  has  been  un- 
fortunate indeed  to  m^  client,  for  instead, 
4is  in  the  ordinary  way  it  would  have  been,  of 
his  having  the  advantage  of  the  observations 
-of  all  and  each  of  his  counsel,  in  answer  to 
the  counsel  for  the  Crown,  he  can  claim  the 
assistance  of  only  one,  and  that  the  least  able. 

Lord  Mansfield.  He  will  never  lose  while 
it  is  in  your  hands. 

Mr.  Bearcroft. — In  a  cause  too,  where  all 
the  counsel  for  the  crown  have  tried,  as  well 
as  they  can,  the  points  of  their  daggers  agpnst 
the  defendant  now  before  the  Court  for  iudg- 
ment.  except  indeed  the  last  of  them,  ^o  m 
a  little  scuffle  seemed  to  quarrel  with  and 
wodnd  one  of  his  friends;  I  am  rather  sorry 
that  that  fell  upon  the  gentleman  whom  it 
did,  because  I  have  an  obligation  to  him  which 
I  don't  feel  to  the  rest,  which  is,  that  he  (Mr 
Cowper)  did  understand  my  objection  just  as 
I  made  it. — I  trust  I  explained  myself  to  the 
Court  so  that  they  comprehended  it,  and  it  was 
this, — ^not  so  absurd  a  one  as  to  object  to  the 
judgment  of  this  Court,  upon  an  mdictment 
containing  several  counts,  because  one  con- 
tained no  criminal  matter ;  but  my  objection 
was  this,  in  which  I  am  serious,  and  I  wish 
for  the  sake  of  the  profession,  that  it  may  be 
understood  whether  it  is  founded,  aye  or  no. 
My  lord,  I  say  this;  this  is  an  information 
Gontainine  three  different  variations  of  a 
€luurge  of  one  transaction;  I  admit  the  ver* 
diet  IS  general;  it  must  be  taken,  therefore, 
that  the  jury  have  found  the  defendant  guilty 
of  that  charge,  which,  as  Mr.  Cowper  very 
properly  called  it,  is  the  most  ample.  I  say, 
that  after  your  lordships  shall  have  pro* 
nounced  juagment  (if  that  should  be  the  mis- 
fortune of  my  client),  in  this  case,  whoever 
looks  with  a  lawyer's  eye  at  this  record,  will 
have  a  right  to  say^  this  Court  has  pronounced 
this  discretionary  judgment  upon  the  ground 
that  the  jury  have  found  the  defendant  guilty 
of  this  first  count.  I  will  put  a  familuir  in< 
stance  that  happens  in  practice  every  day — 
an  indictment  for  false  imprisonment;  what 
is  the  mode  of  drawing  it  constantly?  the 
first  count  charging  an  assault  and  the  false 
imprisonment,  the  second  coimt  charging  the 
simple  assault ;  but  if  the  evidence  noes  not 
prove  the  false  imprisonment,  but  does  prove 
the  assault,  how  is  the  verdict  taken  ?  nega- 
tiving the  first  count,  not  guilty — and  finding 
him  guilty  upon  the  last — the  assault  only. 
Why  4s  that?  because  if  it  was  found  gene- 
rally, it  must  be  taken  that  upon  the  face  of 
the  record  the  party  was  found  guilty  upon 
the  charge  of  false  impnsonment,  whereas, 
the  evidence  was  not  so.  The  conclusion  I 
would  draw  from  that  is  this,  that  it  is  of  great 
importance  that  men  should  find  the  law  of  tbe 
land  in  the  safest  and  the  best  repository,  cal- 
culated by  the  conatitutioD  to  pi<68crre  and 


hand  down  to  posterity  the  records  of  the 
courts  of  common  law.  I  say  therefore,  that 
it  is  of  importance  to  see  whether  or  not  the 
verdict  by  a  jury,  beine  taken,  that  the  de- 
fendant IS  giulty  of  all  the  charges  that 
appear  upon  the  face  of  this  indictment; 
whether  Vour  lordship  is  warranted,  by  the 
report  of'^the  evidence,  to  find  it  so.  I  con- 
cerve,  therefore,  I  have  a  right  to  put  this 
question  to  the  Court;  does  the  evidence 
support  the  charge  which  is  found  by  the 
jury^  as  stated  by  the  attorney-general  in  the 
first  count  of  the  information  ?  for  I  am  not 
so  absurd  as  to  be  contending  here  that, 
because  in  point  of  form  it  appears  that  there 
are  three  difierent  offences,  that  therefore 
there  must  be  evidence  to  support  thipee 
different  offences.  In  favour  of  the  defendant 
the  Court  most  undoubtedly  will  say,  this  is 
what  is  the  foundation  of  different  counts, 
universally  in  indictments  and  informations  ; 
it  is  tj^  attempt  to  state  the  crime  in  various 
ways,  because  the  transaction,  when  it  comes 
ioen  in  evidence,  may  bear  various  cozn-* 
plexions;  therefore  it  is,  that  in  indictments 
for  foraery  I  have  seen  (though  I  have 
always  been  sorry  to  see  it,  I  think  it  is  carry- 
ing it  to  too  great  a  length),  no  less  than 
twenty  counts  for  forgery,  and  the  variations 
are,  an  indictment  for  the  actual  forgeiy,  to 
defraud  A;  the  immediate  variation  upon 
that  is,  for  publishing  it,  knowing  it  to  be 
forged  (which  is  another  offence  equally  capi- 
tal), with  an  intent  to  defiraud  A,  the  same 
person ;  but  the  nature  of  the  transaction 
proves  it  tends  to  defraud  several  different 
persons,  and  therefore  a  man  who  is  careful 
m  drawing  those  indictments,  varies  those 
two  charges,  which  are  themselves  different 
from  each  other,  as  often  as  the  case,  in  fact, 
may  be  construed  to  tend  to  defraud  any  other 
persons  whatever.  What  is  the  consequence  of 
that  ?  I  am  ashamed  to  say  what  the  practice  is, 
though  I  know  it  is  so,  for  it  is  a  slovenliness 
in  the  profession,  which,  in  my  apprehension, 
it  is  high  time  to  leave  off.  I  know  very 
well,  that  the  practice  upon  those  trials  even 
for  life  is,  that  if  the  jury  say  they  find  him 
guilty,  generally,  they  enter  the  verdict  so 
generally  guilty;  whereas,  the  judge  who  takes 
the  verdict,  the  counsel  who  are  concerned 
for  and  against  him  say  that  the  point  put 
to  the  juiy  is,  perhaps,  whether  he  is  not 
guilty  of  the  publication,  knowing  it  be  foiled, 
where  there  is  not  a  colour  to  say  he  is  guilty 
of  the  forgery:  then,  perhaps,  the  question 
will  be  asked  me,  Why  are  you  so  slovenly  9^ 
Why  do  you  take  the  verdict  in  that  way  \ 
the  only  excuse  for  the  counsel  for  the  pri- 
soner in  suffering  it  to  be  done,  is,  that  he 
has  looked  at  the  indictment,  and  sees-clearly 
beyond  all  doubt,  that  evenr  one  of  the  counts 
is  sufficient,  in  point  of  rorm,  to  contain  s^ 
capital  of£mce,  and  then  it  matters  nothing 
with  regard  to  the  rest.  I  cannot  account  for 
the  practice  in  any  other  way ;  but  permit  n&e 
to  suggest  this  for  tho  sake  of  other  practit 
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doners  ii  will  be  lilways  proper  for  the  counsd 
to  ask  tlw  jury.  What  do  you  find  him  guilty 
of  ?  Is  tl  of  the  forgery  or  publication  to  de- 
fraud A, }  Take  it  guiity  upon  that  count, 
and  not  g^Uy  upon  cui  the  rest;  the  ad  van* 
tage  is  this  it  may  turn  out  that  that  count, 
upon  which  only  you  are  entitled  to  enter  the 
verdirtytDay  be  wrong  in  point  of  form. 

I  feel  a  repentance,  in  my  own  mind,  that 
I  sometimes  nave  not  done  it  myself;  I  make 
this  observation  by  way  of  meeting  any  an- 
swer that  may  be  attempted  to  be  given  to 
me,  with  respect  to  the  practise;  I  know  the 
practice  is  so,  but  it  is  slovenliness  and  inat- 
tention; and  your  lordship  has  repeatedly 
said,  when  motions  have  been  made  here  in 
arrest  of  judgment,  in  an  action  upon  the  case 
for  damages,  in  which  there  has  been  a  gene- 
ral Terdict,  *  here  is  a  wrong  count;  why  did 

*  not  you  look  at  the  declaration,  and  take  it 

*  right  at  the  time  ?  The  counsel  are  to  blame.' 
1  trust  no  argument,  therefore,  from  the  prac- 
tice will  have  any  weight ;  but  that  the  prin- 
ciple and  the  law  of  the  land  will  be  looked  to, 
wnich  b  this,  that  if  I  find  upon  the  indict- 
ment, a  general  verdict,  and  find  a  charge  in 
any  one  count  that  imports  criminality,  I 
have  a  right  to  object  to  the  standing  of  that 
verdict,  if  I  can  show  the  Court  that  there 
was  not  sufficient  evidence  to  support  that 
count. 

It  is  in  that  wa;r  therefore  I  stand,  making 
my  ground  of  objection  to  the  present  ver- 
dict, to  the  first  count:  your  lordship  will  be 
so  ^ood  as  to  understand  me;  if  I  nave  not 
a  nght  to  do  that,  for  God's  sake,  how  came 
it  to  be  the  practice  of  that  able  hand  that 
drew  the  present  indictment,  in  this  instance, 
to  vary  it  at  all  P  It  is  for  this  reason,  he 
conceives  that  a  circumstance  that  is  stated 
in  the  first  count,  may  not  be  proved,  there- 
fore he  leaves  it  out  in  the  second;  he  con- 
ceives that  two  or  three  circumstances  in  the 
second  may  not  be  proved,  and  therefore  he 
leaves  them  out  in  the  third. 

I  will  suppose  therefore  that  I  have  made 
this  my  ground,  that  the  charges,  especially 
those  that  I  shall  lay  my  finger  upon  in  the 
first  count,  must  have  been  supported  by  the 
.  evidence  given,  or  that  this  verdict  must  be 
set  aside.  Now,  I  will  tell  your  lordship,  in 
a  vrord^  why  it  is  that  I  labour  this  ground ; 
It  is  this;  I  sajr  it  is  an  important,  essential 
Allegation,  the  foundation  of  all  the  rest  of  the 
superstrw^re  of  the  criminal  accusation  here, 
the  alleaation  of  the  nature  of  the  dut^  of  the 
place  of  accountant,  and  that  is  stated  m  these 
words ;— ■'  The  place  and  emplovment  of  ac- 
'  coantant,  in  tne  said  office  and  place  of  re- 
'ceiverand  paymaster-general  isot  sreat  pub- 
'Hctnistana  confidence,  touching  the  matcing 
'up  the  accounts  of  the  receiver  and  paymas- 

*  ter-geneiai,and  the  adjusting  and  settUnzthe 

*  same  with  the  auditor  of  the  imprest.'  Now, 
is  not  this  the  foundation  of  the  whole  charge  ? 
undoubtedly  it  is,  in  point  of  fact ;  for  all  the 
mdeiice  tends  to  show  this  (and  it  must  have 
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b^enr  snecessful  to  show  this,  or  it  proves  no-^ 
thine  at  all  a«unst  my  client),  that  it  is,  and 
was  oefore  Mr.  Bembridge  was  bom  if  the 
office  existed  before,  the  duty  of  the  person 
in  that  station  of  accountant-general  to  the 
pay-office,  not  only  to  settle  tl^  accounts  of 
the  ex-paymasters,  but  to  have  to  do  with 
the  auditors,  touching  the  settling  of  thesa 
accounts ;  for  it  is  an  essential  part  of  Uie  al- 
legation, not  only  that  he  is  to  ao  it  as  a  trust 
and  confidence  from  the  public,  touching  the 
making  up  the  accounts  of  the  paymaster,  but 
touching  the  adjusting  and  settline  the  same 
with  the  auditor  of  the  imprest,  lliat  stands 
in  the  first  count.  Now  my  lord,  let  us  see 
whether  I  am  not  perfectly  right  in  making 
my  objection, — not  in  arrest  of  judgment,  for 
I  never  did ;  I  know  perfectly  welf.  if  I  had 
made  my  objection  in  arrest  of  juagmen^  I 
must  have  taken  every  thme  that  is  charged 
here,  to  be  proved  in  point  of  fact,  most  un* 
doubtedly,  the  objection,  if  well  grounded, 
goes  to  a  new  trial, — and  to  say  this,  that  the 
charge  which  stands  in  the  first  county  is  not 
supported  by  evidence. 

My  lord,  a  great  deal  has  been  said  about 
Mr.  Bembridge's  examination,  which  has 
been  eiven  in  evidence,  and  sud  with  a  de- 
gree of  cheerfulness  and  wit,  which  I  am  glad 
to  see,  it  betokens  good  humour  in  the  pros^ 
cutor,  which  I  trust  will  rise  yet  higher^  if 
any  sentence  is  to  be  pronounced.  It  is  said  that 
hisevidence  is  decisive  against  himself,  because 
you  may  believe  what  a  man  says  of  himself ; 
and  it  is  thought  to  be  a  good  joke  to  conclude 
a  man,  that  he  never  shall  be  admitted  to  ex- 
plain what  he  says,  but  it  shall  be  taken,  as 
he  p9ts  it,  against  him,  though  whatever  he 
aays  for  himself  shall  not  be  taken  for  him : 
This  is  a  harsh  and  severe  rule  and  qnght  not 
to  b#  extended  by  practice ;  but  it  is  extended 
indeed,  if  it  is  to  be  carried  so  far  asthis^  that 
a  man  shall  not  be  permitted  to  explain  hi» 
own  words,  that  he  shall  hot  be  per- 
mitted to  show,  if  the  fiict  exists,  that  plain 
as  he  has  stated  the  fact,  though  it  is  ag^tinst 
himself,  it  is  untrue,  and  it  is  a  mistake. 

Estoppels,  in  criminal  law,  I  never  yet  met 
with ;  I  allow  the  force  of  an  observation 
against  any  man  who  admits  a  circumstance 
against  himself;  I  feel  the  strength  of  the 
presumption  that  arises  ag^nst  him,  but,  like 
every  other  presumption,  it  will  admit  of  ex>- 
planation ;  and  I  bee  leave  to  sa^,  that  if  the 
case  exists,  that  a  defendant  had  in  the  broad- 
est and  most  incontrovertible  terms,  stated  a 
fact  which  decides  that  he  is  guilty ;  yet  if  Le 
could  prove,  in  point  of  fact,  that  that  is  not 
true,  that  he  should  be  permitted  to  do  it;  it 
is  a  burthen,  I  admit,  but  it  may  be  done  in 
some  cases,  and  I  trust  it  will  be  done  in  this. 

I  am  not  so  absurd  as  to  be  contending  that 
when  that  examination  is  read,  it  does  not  at 
first  import  a  ver^  strong  idea  that  he  is  stat- 
ing the  duty  of  his  office ;  I  agree  that  itdoes ; 
but  if  it  wAl  bear  another  interpretatk)n,  and 
the  eride&oe  shows  that  that  interpretation  is 
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feir,  are  not  every  inan*s  expressions  to  be 
taken,  when  you  are  about  to  cnar^  hiro  with 
a  crime,  in  the  milder  sense  ?  It  is  perfectly 
true  that  he  has  to  do  with  the  paymaster's 
accounts ; — and  your  lordship  will  see  if  there 
be  Occasion  for  me  to  produce  an  affidavit, 
which  I  trust  there  will  not,  in  a  subsequent 
proceeding,  if  your  lordship  shotdd  be  a^sdnst 
xne  upon  the  present  proceedings ; — and  H  ap- 
peared in  evidence  upon  the  trial,  that,  out  of 
all  doubt,  he  had  to  do  with  the  ex  paymas- 
ters' business,  for  there  is  a  ereat  deal  of  busi- 
ness  which,  in  the  nature  of  it,  after  displac- 
ins  the  paymaster,  must  be  carried  on  by  him, 
aM  by  his  agents;  but  he  is  no  longer  pay- 
master; the  accountant  who  continu^  in  the 
office,  under  the  new  paymaster,  is  no  longer 
his  servant ;  if  therefore  he  does  the  business, 
keeping  tiie  accoimts  of  the  staff-officers,  and 
other  matters,  not  settling  the  accounts,  but 
going  on  with  the  business,  which  is  actually 
carried  on  by  the  ex-paymaster,  it  is  fit  he 
should  be  paid  by  the  ex-paymaster;  in  de- 
scribing therefore  the  duty  of  the  ex-paymas- 
ter, lie  might,  properly  enough  say  ne  goes 
on  with  the  accounts,  and  does  the  business  of 
the  ex- paymaster ;  it  seems  to  me  to  import 
no  more  than  that. 

Mr.  Justice  Buller,  Do  you  state  that  from 
the  first  count,  as  to  its  being  an  office  of 

Seat  public  trust  and  confidence,  touching 
e  making  up  the  accounts  ? 
Mr.  Bearcroft,  Yes.  While  I  am  consi- 
derira|  this  evidence,  thaiTis  given  against 
Mr.  &mbrid^e,  out  of  his  own  mouth,  I  do 
again  complam  of  its  being  given ;  I  will  nnot 
ilse  that  reprehensible  wora,  the  inquisition, 
for  which,  according  to  my  memory,  ^  am 
answerable;  yet,  my  learned  friend  is  at- 
tacked about  It  j^ — ^but  I  do  say^  that  I  verily 
believe  that,  if  the  examination  had  hap- 
pened since  April  last,  whereas  it  happened 
Wore,  the  learned  gentleman  who  conducts 
this  prosecution,  womd  have  felt  that  he  had 
somewhat  more  power,  and  somewhat  more 
jurisdiction  over  him  than  he  thought  as  the 
<;ase  was,  and  that  he  would,  in  his  own 
judgment  and  propriety,  hardly  have  pro- 
duced it,  and  I  will  tell  your  lordship  why. 
It  is  true  he  was  examined  in  a  mode  of  in* 
qimy  in  which  it  was  not  improper,  perhaps, 
to  examine  him;  but  it  cannot  be  doubted 
that  the  persons  who  did  examine  him,  saw 
tiiat  the  questions  that  they  put  upon  that 
occasbn,  tended  to  criminate  the  person 
under  that  examination.  What  does  your  lord- 
ship do  in  that  situation  }  What  does  every 
ju^  do,  even  down  to  the  lowest  justice  of 
tiie  peace,  even  to  committee  men  upon  elec- 
tions, whenever  a  ouestion  of  that  sort  is 
atked  of  a  witness} — *  Stop;  understand 
*  that  you  are  at  your  own  discretion  whether 
'you  will  answer  that  auestionor  not;  you 
^  nded  not  accuse  yourself;' — ^the  law  of  Eng- 
land is,  that  no  man  is  bound  to  accuse  him- 
M^f,  and  the  man  who  administers  that  law 
Vest^  always  takes  caie  to  give  that  caution ; 


therefore,  evidence  ^t  lat  in  that  way,  i  am 
sure  my  learned  fnend  would  not  wish  tci 
produce.  Take  it  in  another  line— were  the 
proceedings,  as  in  truth  they  were,  for  the 
crimination  of  Mr  Powell?  was  not  then 
an  idea,  that  Mr.  Bembridge  was  ia  the  na< 
tureofan  accomplice  to  the  guilt?  Did^< 
ever,  till  to-day,  hear  of  evidence  extracted 
from  an  accomplice,  eiven  against  himself? 

My  lord,  these  are  hardships;  I  do  not  objec 
to  them  in  point  of  competency,  I  cannot  d< 
it,  I  could  not  do  it  at  the  time ;  but  I  clain 
this  consequence  from  these  observations,  i 
they  are  founded,  that  they  entitle  me  to  as] 
of  the  Court  to  be  still  more  careful  and  moci 
attentive  to  construe  those  expressions  in  th 
roildeiit  sense  tbat  can  be ;  I  would  make  u& 
of  them  only  in  that  way 

I  was  a  little  surprised,  and  I  confess  some 
what  hurt,  when  Mr.  Attorney  General,  i 
his  strong  way  sud,  <  I  do  not  believe  that  th 
*  doubt  ot  this  being  an  oflience,  in  point  i 
<  law,  ever  .suggested  itself  to  any  huma 
'  beine.'  My  lord,  I  am  not  ashamed  to  \ 
that,  u  I  am  that,  first  human  being ;  but 
have  a  right  to  retort  the  observation ;  for 
have  a  right  to  say,  and  it  is  a  truth,  that 
believe  it  never  did  occur  to  any  human  beir 
before,  to  make  such  an  accusation  as  thi 
if  it  did,  it  is  to  be  found  upon  some  recon 
and  none  is  produced.  I  beg  leave  to  sa 
that  the  cases  which  have  been  quoted,  do  d< 
in  any  degree,  apply  to  the  principle.  I  a 
in  your  lordships  recollection  and  raemoi 
whether  I  did  not  forestall,  by  admtssic 
every  thing  that  these  cases  go  to  prove  :  c 
I  not  say,  that  I  admit  that  a  constable, 
ancient  common  law-officer,  is  bound  to  ofa 
the  warrants  of  the  justice  of  peace  ?  I  < 
not  quote  any  case  to  warrant  that  adniissi^ 
I  made  it.  Did  I  not  say,  that  justices  of  \ 
peace,  if  they  pervert  their  office  and  th 
power,  contrary  to  the  duty  of  it,  are  cleau 
liable  to  be  punished  ?  But  this  is  the  qtiesti 
that  I  asked,  and  to  this  ouestion,  yet,  i  \ 
furnished  with  no  answer.  Where  is  the  c 
cedent  that  shows  me,  that  every  en 
against  the  public,  the  omission  of  cinty  L 
petty  clerk^m  office,  is  punishable  in  a  c«j 
of  justice?  That  is  the  question  I  have  a&l< 
and  it  is^iotyet  answered ;  for  as  to  the  c^ 
that  have  been  quoted,  they  do  not  amouni 
it'  at  all.  A  man,  for  not  repairing  a  high  v 
is  punishable ;  how  ?  hicawe  it  U  a  <rom] 
nuisance,  and  it  must  be  laid  so;  I  c< 
arrest  the  judgment  in  a  prosecution  for 
repairing  a  hi^hway^  unless  it  were  laid  Xi 
a  common  nuisance ;  then  that  is  classes 
you  know  in  what  order  and  rank  of  offei 
that  it  is  to  be  found  ;  so  in  the .  case  < 
l)ort,  upon  the  same  principle  undoubted! 
port  the  public  have  an  interecst  in  ;  and 
exactly  upon  the  same  principle  as  sufiie 
a  highway  to  go  out  of  repair. 

As  to  the  case  in  Comberbach,  it 'will  1 
sufficient  answer  to  say,  that  that  was  ^  u&i 
upon  another  objection,  tbat  the  pQint  ic^ 
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i  wts  not  eoosideied ;  but  I  am  glad  the 
» was  quoted,  because  it  shows  the  distress 
mv  learned  friends  were  put  to  when  they  were 
called  upon  for  a  case,  that  they  could  not 
find  one  which  answers  the  purpose,  except  one 
that  was  quashed. 

Mr.  Attorney  General  to-day,  as  he  did 
before,  said  something  about  it  being  a  non- 
feacance;  I  agree  to  tliat,  but  it  does  not  eo 
to  the  question  at  ail ;  I  know  a  man  may  be 
guilty  ot  an  indictable  offence  by  an  omission 
as  well  as  he  may  by  a  commission ;  the  ob- 
servation therefore,  of  givine  it  that  old 
^hioned  term,  non-feazance,  does  not  mend 
the  case  at  ail,  for  it  remains  to  be  made  out, 
that  this  person,  in  this  situation,  and  (what  is 
of  more  importance  a  great  deal)  hunareds  of 
others,  in  the  same  situation,  are  besides  being 
tunked  out  of  the  office,  to  have  all  the 
thunder  of  the  exchequer,  and  the  terror  of 
the  green  wax;  are  liable  to  informations 
from  the  attorney-general,  to  prosecutions, 
for  years  to  come;  not  so  many,  I  hope, 
unless  my  learned  friend  rises  higher ;  not  so 
frequent  as  they  have  been  when  the  attomey- 
genenl,  as  he  says,  dictated  the  punishment 
to  the  Court. 

Now  to  see  whether  this  is  an  important 
offence ;  I  take  the  liberty  to  say,  if  it  be 
ao,  a  clerk  in  office,  down  to  the  lowest  ex- 
ciseman, is  a  subject  in  a  peculiar  condition. 
I  said*  and  it  is  true,  that  soldiers  are  go- 
verned by  the  mutiny  act,  a  law  that  does  not 
afiect  other  subjects :  but  then,  hard  and 
severe  as  that  law  is,  it  is  contained  in  a 
small  volume ;  every  man  may  read  it,  and 
every  roan  may  understand  it :  but  where  is 
this  law  that  takes  all  the  clerks  in  ofl[\ce, 
.  from  top  to  bottom,  in  what  statute  is  it? 
Certainly  none;  it  is  at  common  law,  that 
the  principle  is  to  be  found;  and  he  sup- 
poses the  principle  is  to  be  found  in  the  case 
m  Salkeld ;  I  beg  leave  to  deny  it.  Nothing 
is  more  necessary  for  the  honour  and  for  the 
character  of  juoges,  than  that  when  their 
dieta  are  quoted,  you  might  have  something 
of  the  matter  stated  upon  which  they  are 
speakine,  and  what  they  are  speaking. — 
O>n0tabies  are  common  law-officers.  Will  any 
man  say,  the  judges  then  had  such  a  case  as 
this  in  law?  unooubtediy  they  had  not.  I 
b^  to  say,  in  point  of  fact,  in  point  of  prece- 
dent, it  is  a  new  case ;  in  point  of  principle, 
the  question  is,  whether  it  is  or  is  not  in- 
dictable? and  if  your  lordship  shall  be  of 
opinion  that  it  is  liable  to  a  criminal  prosecu- 
tion, tlie  defendant  hopes  and  the  world  will 
expect  (with  great  deference  be  it  snoken  to 
the  Court),  that  that  principle  shoula  be  laid 
down  correctly,  and  defined  exactly,  that  if 
there  be  a  common  law  that  comprehends 
vast  numbers  of  the  king's  subjects,  and  puts 
item  in  a  condition  different  firom  the  rest, 
that  it  must  be  known  and  imderstood  for  the 
future. 

What  must  the  principle  be  ?  Is  it  this : — 
that  eveiy  man  who  has  any  thing  to  do  with 
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the  accounts  of  the  public,  is  liable  to  an  in- 
dictment if  he  swerves  from  his  office,  in  any 
one  article?  Is  that  the  principle?  That  will 
take  in  every  man,  for  every  little  peccadillo: 
surely  there  can  be  no  such  law  as  this;  it 
ought  to  be  made  out  therefore  here  clearly, 
that  this  is  a  case  that  falls  in  with  some  prin- 
ciple of  such  importance  to  the  public,  that 
every  man,  when  it  is  stated,  will  feel  it,  and 
say  this  must  be  law,  it  were  nonsense  if  it 
were  not.  I  wait  to  hear  whether  any  such 
principle  will  be  laid  down  from  my  fhends; 
most  undoubtedly,  I  have  not  heard  it  from 
any  one  of  them ;  for  will  it  be  said  to  be  this, 
that  every  m4n  who  is  a  clerk's  clerk  in  office, 
where  the  head  officer  has  a  place  under  the 
great  seal,  is  answerable  by  mdictment,  for 
every  fault  he  commits  ?  If  that  be  the  ruling 
principle,  it  is  a  strange  thing  we  find  that  in 
no  book  whatever. 

I  will  tell  your  lordship  why  I  laboured  the 
description  of  this  officer ;  I  meant  to  say, 
that  he  is  that  sort  of  man  to  whom  the  law 
cannot  be  supposed  to  advert,  or  to  take  any 
notice  of  his  little  faults  in  office ;  I  meant  to 
say  this,  that  he  is  a  mere  clerk,  appointed 
to-day  and  turned  out  to-morrow ;  in  point  of 
fact  it  is  the  history  of  this  unfortunate  gen- 
tleman,— he  was  put  out  one  dav,  in  the 
course  of  a  fortnight  restored,  and  in  a  few 
dap  put  out  again.  Is  this  the  sort  of  great 
officer  whom  the  law,  over  and  above  aU 
other,  hangs  over  this  kind  of  prosecution? 
It  seems  to  me,  he  is  not  a  subject  worthy  of 
such  kind  of  solicitude;  unless,  thereiore, 
there  is  some  broad  principle  that  compre^ 
bends  every  clerk's  clerk,  every  deputy  sub- 
stituted, ten  degrees  down  from  the  principal, 
in  every  office  that  has  to  do  with  the  ac- 
count of  public  money,  Mr.  Bembridge  is  not 
within  it.  What  is  the  offence  that  b  charged 
to  him,  in  the  utmost  way  that  any  man  can 
state  it?  It  is  this:  he  knew,  that  at  Uie  tim^ 
Powell  cave  in  the  account  (I  avoid  any 
phrase  that  may  create  doubts  at  this  momenL 
an  account),  that  he  ought  to  have  inserted 
this  48,000/. ;  he  knew  it.  It  was  the  duty  of 
his  office  to  have  to  do  with  the  auditor  of  the 
imprest,  whose  duty,  out  of  all  doubt,  it  is,  to 
adjust  all  accounts  with  people  having  tiie 
public  money,  and  he  ought  to  have  informed 
nim  of  that ;  what  is  his  duty  with  the  auditor 
of  the  imprest?  Does  your  lordship  find  that 
m  the  examination  ?  There  is  not  a  word  of  it, 
that  that  was  his  duty.  When  was  this  office 
of  his  created  ?  What  had  been  the  practice 
before  ?  Is  it  set  down  in  any  law  book,  or  in 
the  books  of  the  office,  what  the  dut^  of  tliia 
office  was?  No  evidence  of  that  sort  is  stated, 
but  it  is  to  be  taken  for  granted,  without  evi- 
dence, as  it  should  seem  to  me,  that  he  had 
to  do  with  the  auditor  of  the  imprest  in  the 
making  up  this  account. 

What  is  the  offence,  when  you  come  to  state 
it  fairly,  reasonably,  and  candidly?  Mr. 
Powell,  the  person  who  ought  to  have  ac« 
counted  for  th^  public  money;  Powell  would 
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sive  in  that  account  himself,  he  kept  the 
books,  he  had  been  in  the  same  office  with 
Mr.  Bembridge,  he  perfectly  understood  it; 
and  this  gentleman^  though  he  knew  the  fact, 
lliat  he  nad  not  mserted  the  money  and 
ought  to  do  it,  did  not  tcU  it  when  general 
questions  were  asked:  but,  what  did  tie  do? 
He  referred  to  Mr.  Powell,  and  from  that 
time,  they  went  immediatel}r  to  Mr.  Powell, 
and  had  nothing  more  to  do  with  him.  Then, 
^m  that  piece  of  evidence  alone,  have  I  not, 
with  great  submission  to  the  Court,  a  right  to 
infer  that  it  appeared  negatively,  in  Uiis  case, 
that  he  had  not  to  do  with  the  auditor  of  the 
imprest  ?  For,  when  this  message,  upon  which 
all  stands,  comes  to  the  auditor  of  the  im- 
prest, to  his  clerk,  or  somebody  in  the  office, 
ne  goes  to  Mr.  Powell,  and  was  never  afUr  re- 
ferred to  Mr.  Bembridge.  Vpon  that  evi- 
dence, it  must  be  taken  that  he  insists  he  had 
nothing  to  do  with  the  auditor,  he  refers  to 
Mr.  Powell.  Sir  Thomas  Davenport  said, 
Mr.  Bembridge  by  his  derk  Colborne ;  surely, 
in  exculpating  Mr.  Bembridge,  I  have  a  right 
to  say,  the  auditor  by  his  clerk  WiggleswurUi. 
Another  point,,  upon  which  not  a  word  has 
been  said,  is  this:  it  cannot  be  Mr.  Bem- 
bridge*s  duty  to  do  that  which  it  is  not  in  his 
power  to  do.  I  mean^  it  has  been  arcued  over 
and  over  asain,  that  it  was  in  proof  that  the 
party  who  nas  the  public  money  in  his  hands, 
the  executor  of  the  accounting  person,  has  a 
right  to  take  the  books  away ;  I  put  the  case 
in  trover,  as  your  lordship  recollects,  and  not 
a  pliable  has  been  said  upon  that  subject, 
and  that  is,  because  it  cannot  be  answered  in 
]K>int  of  fact.  In  point  of  fact,  then,  I  have  a 
right  to  take  it,  that  the  person  accounting 
has  a  right  to  make  up  the  account  himselt ; ' 
if  he  has  a  right  to  say  to  the  same  accountant- 

frneral,  ^ou  have  nothing  to  do  with  it,  and 
will  do  it  myself;  how,  then,  can  it  be  the 
du^  of  the  office  to  do  that  which  depends 
upmi  the  will  and  pleasure  of  another  person } 
Ir  it  is  the  duty  ot  the  office  to  do  it,  so  that 
you  shall  punish  a  man,  at  common  law,  for 
not  doing  it,  then  I  have  a  right  to  ask,  where 
is  the  common  law  process,  where  the  arms 
and  the  instruments,  which  the  law  gives  this 
person,  to  compel  him  to  do  it  ?  It  is  an  abso- 
lute solecism,  that  it  is  by  common  law  and 
custom  the  duty  of  a  man  to  do  that  which  he 
never  can  do,  if  the  parties  are  not  so  dis- 
posed.— Oh !  but  it  is  said,  your  mouth  is 
shut;  you,  in  this  instance  received  2,600/. 
for  doing  it,  therefore  it  b  the  duty  of  the 
office;  amd  my  learned  friend  affected  not  to 
understand  Mr.  Scott's  argument  upon  that 
head ;  I  think  I  understand  it,  and  I  think  it 
a  considerable  one ;  it  is  one  thing  to  be  the 
duty  of  an  office,  it  is  another  Uiat  a  party,  in 
a  particular  occasion,  undertakes  to  do  it;  mv 
objection,  be  it  remembered,  all  through,  is 
this :  that  this  answer  is  not  proved ;  that  his 
answer  is  not  that  Mr.  Bembridge  undertook 
to  do  it,  and  did  not  do  (I;  not  that  he  had  a 
great  sum  of  money  fur  doing  it,  and  did  not 


do  it,  hut  thaSUis  ikedvly^  his  efike  to  d^^ 
U ;  if  my  arguments  have  succeeded  to  create 
a  doubt  whether  it  is  the  duty  of  his  office^  bis 
receiving  this  sum  does  not  prove  it  at  i^^  it 
only  proves  that  he  received,  money  for  doing 
that  which  he  did  not  do,  and  it  may  be  re- 
covered back  again ;  that  sum  of  money  is 
given,  according  to  my  apprehension,  and  X 
trust  it  will  appear  from  the  memorial,  in  a 
way  that  confirms  this  argument  of  Mr.  Scott's, 
for  it  is  a  large  sum  of  money  allowed  to  the 
person  accounting;  it  was  said,  that  cannot 
be,  but  the  person  accounting  must  account 
at  his  own  charge. 

Lord  Mansfield.  All  the  items  are  given  in 
particularly;  the  memorial  claims  it  in  this 
way — for  himself,  as  cashier,  the  accountant^ 
clerks,  and  under  officers  employed  in  drawing 
out  and  settlings  lord  Holland's  accounts  wttfi 
the  auditor  of  the  imprest 

Mr.  Bearcrqfi.  The  observation  that  I 
meant  to  make  upon  that,  was  thia^  that 
the  allowance  was  not  made  nor  paid  by 
government  to  these  gentlemen  directly,  but 
It  b  an  allowance  to  the  party  accounting. 
Whether  they  had  a  good  claim  or  a  bad 
claim  agunst  it,  seems  to  me  not  material  %o 
the  question,  to  whom  does  the  government 
pay  the  money.  lie  might  have  employed 
any  body  else,  he  did  do  it  himself,  and  did 
enoploy  others. 

Lord  Mansfield.  They  all  give  receipts  to 
him,  which  are  vouchers  for  his  having  paid 
it ;  and  Bcmbridge*s  and  Colbome's  receipts 
were  produced. 

Mr.  Bcarcroft.  But  to  that,  I  say  the  san&e 
thing  tliat  I  said  to  his  examination ;  you  are 
not  to  look  to  appearances, — to  what  appears 
from  expressions  out  of  the  mouth  or  the 
defendant,  if  the  contrary  is  the  fact;  now,  it 
appears,  from  the  prosecutor's  evidence,  that 
this  money  is  allowed  to  the  person  acccMmt- 
ing  for  getting  it  doiie42y  somebody  else,  simI 
he  makes  a  present  to  those  persons ;  it  seems 
to  me,  tlierefore,  that  it  can  never  be  argued, 
because  money  is  allowed  to  the  acoountiiig 
person,  and  he  cliooses  to  give  part  of  it  to 
those  clerks,  that  it  is  the  duty  of  those 
clerks  to  do  it ;  the  contrary  appears  to  be 
the  case ;  this  proceeding  adds  to  my  ai^^ 
meut.  1  conceive,  so  far  from  proving  it  is 
the  office  of  Uie  accountant-general,  it  shows 
it  cannot  be  his  office,  and  it  is  not  in  his 
power  to  do  it  if  the  other  does  not  think 
proper  to  let  him  do  it. 

1  hese  are  the  objections  which  strike  me, 
to  the  verdict  upon  the  evidence.  It  is  my 
duty,  because  I  am  so  directed  by  the  Court, 
to  sav  a  word  hy])othetically,  if  the  Court 
should  be  of  opinion  this  verdict  ought  to 
stand,  and  that  they  ought  to  pronounce  judg* 
ment  In  obedience  to  the  direction  of  the 
Court,  I  have  this  to  say,  and  I  confess  I 
have  not  the  smallest  expectation  that  thcxe 
is  any  man  breaUuQg,  that  has  attended  lo 
the  circumstance!  of  thexase,  that  will  ever 
feel  a  contradiction  in  his  mind  to  what  I  am 
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aboot  to  assert;  I  say,  if  this  is  an  offence,  it 
is  title  it  always  was  one,  but  it  is  newly 
found  out:  your  lordships  have  sat  with  some 
degree  of  attention  to  consider  the  objertion ; 
-*-your  lordships  will  take  it,  then,  that  this 
gentleman,  at  the  time  he  was,  I  will  call  it, 
suiity  of  the  omission,  that  he  knew  he  was 
doifig  an  illegal  thing ;  in  my  apprehension, 
every  offepce  which  is  to  meet  with  the  dis- 
cretionary judgment  of  the  Court,  will  be 
highly  aegravated,  if  there  are  recent  exam- 
pled  and  punishments ;  there  too  the  evil 
trample  comes  in  very  materially,  as  my 
friend  mentioned;  on  the  contrary,  I  con- 
tend, that  it  is  a  very  great  mitigation  of  an 
oftence,  if  it  has  not  i^nerally  been  un- 
derstood to  be  one,  and  there  has  been  no 
example,  demonstrating  to  the  subject,  that 
It  is  on^,  and  has  been  so  treated  by  courts  of 
justice:  almost  every  topic  of  mitigation, 
every  ground  for  mercy  m  judgment  exists 
ttpon  uie  present  occasion  that  can  exist.  In 
point  of  law,  shall  it  be  said  that  Mr.  Bern- 
bridge  oueht  to  have  done  this?  What  a  situa- 
tion was  he  in !  he  was  to  go  to  the  auditor 
And  say  thus  (he  must  have  done  it  in  a 
nrhisper,  for  no  man  could  speak  aloud),  he 
must  have  said  thb:  *  My  lord  Sondes,  I 
♦  suspect  that  this  Mr.  Powell,  my  old  fellow 
•'clerk,  my  benefactor  intends  mischief  to 
«  the  public ;'  he  could  not  state  it  stronger. 
I  beKeve  the  fact,  that  Mr.  Powell  did  me- 
ditate a  firaud  upon  the  public,  and  he  had 
not  courage  to  go  througn  with  it,  I  suspect 
that  to  be  the  case  myself;  when  we  talk 
about  the  attestation,  I  wish  to  lay  my  idea 
before  the  Court,  and  with  great  deference  I 
speak  of  it ;  I  take  it  up  from  the  ground 
where  I  ought  to  take  it,  that  is  the  evidence 
in  tile  cause ;  it  stood  in  this  way.  Chat  this 
was  only  a  final  account,  in  this  sense  of  it, 
that  It  was  the  last  book  deliverecl,  and  our- 
ported  to  be  the  last  book  of  account  then 
^ven,  but  it  wa^  by  no  means  a  final  account, 
and  so  said  Hughes  and  Wi^glesworth,  till 
attested,  which  tney  explained  to  be,  tUl  it 
was  finally  put  down,  and  the  party  attesting 
swore  to  it,  and  signed  it  with  his  name.  It 
paaoed  at  the  time  of  the  trial ;  and  the  attor- 
ney-general so  opened  it,  according  to  his 
instiuetions,  that  that  was  the  finaiattesta- 
tion ;  then  what  was  the  great  crime  of  wait- 
ing a  little  longer  than  this  time,  smd  that  he 
sliould  not  run,  the  first  instant  he  could, 
witii  his  suspicions  ?  that  is  the  whole  amount 
ofthe^riime.  Anotiier  ingredient  I  mean  to 
suggest ;  the  discretionary  punishment  of  the 
Court  will  he  greater  where  public  mischief 
has  actually  ensued,  for  these  items  were 
added  to  the  account;  the  nubltc  can  nevcr 
lose  a  shilling  by- it;  the  puolic  conld  never 
Invegota  shilling  by  his  being  earlier,  for 
thus  was  theiac^  and  thus  I  think  it  ap- 
peared upon  the  trial;  for  if  Mr.  Powell  could 
not  pay  immediately  68.000/.,  he  was  not 
likely  to  pay  it  immediately  with  the  addition 
ifi4ldfi00l,;  I  have  the  pleasure  to  say,  for  I 


know  it,  that  the  public  will  never  suffer 
either  by  the  default  of  Mr.  Bembridge  or 
Mr.  Powell,  for  there  are  standing  securities 
for  the  balance  of  all  lord  Holland's  accounts, 
amounting  to  upwards  of  100,000/.,  upon 
landed  security,  the  same  securities  that  tney 
stood  upon  at  the  time  of  lord  Holland's  death ; 
it  is  perfectiy  clear,  therefore,  that  the  public 
cannot  lose  by  this.  If  your  lordship  snould 
be  of  opinion  that  it  is  wrong,  that  it  is  ajgainst 
principles,  and  for  the  sake  of  the  public  it  is 
right  to  draw  a  line,  Mr.  Bembridge  is  unfor- 
tunate, inpoint  of  law  he  maybe  criminal;  I 
have  an  affidavit  in  my  hand,  to  offer  to  ymir 
lordship,  which  explains  the  nature  of  his 
business  in  the  way  I  have  shortiy  stated  it. 

Lord  Mantfield.    You  cannot  read  it. 

Mr.  Bearcrqft,  Then  I  shall  not  press  it, 
but  the  fact  is  as  I  have  stated,  that  he  has 
been  already  turned  in  and  out  of  his  office, 
in  the  manner  I  have  stated;  that  fact  is 
extremely  imj>ortanty  when  your  lordships 
have  Xo  consider  of  the  guilt  of  omission  ui 
such  a  party. 

'Jjot^  Man^ld,  Though  the  principle  upon 
which  this  prosecution  is  instituted,  may  be 
as  old  as  the  constitution,  yet  the  specific 
case  is  new,  and  no  instance,  precisely  and 
exactly  the  same,  is  found  upon  the  records 
of  Westminster-hall;  therefore,  it  is  not  only 
important  to  the  defendant,  but  highly  im- 
portant to  the  kingdom  at  large,  that  the  facts 
of  this  case,  the  evidence  by  wluch  they  are 
supported,  the  guilt  which  arises  out  of  them, 
and  the  law  in  consequence  of  that,  so  far  as  re- 
lates to  the  present  occasion,  should  be  univer- 
sally understood  with  accuracy  and  precision. 

The  matter  now  agitated  comes  oefore  the 
Court  upon  two  motions— to  arrest  the  judg- 
ment, and  for  a  new  trial— but  I  think  it  wUi 
be  much  more  intelligible  to  invert  the  na- 
tural order  of  these  twa  motions,  and  begin 
with  that  for  a  new  triaL 

The  new  trial  is  moved  for  upon  two 
grounds;  the  first  that  the  two  counts,  the 
second  and  the  third  are  bad,  therefore  the 
yerdiot  cannot  be  supported  upon  them,  and 
if  it  cannot  be  supported  upon  them,  the  Court 
cannot  give  judgment,  the  verdict  being  ge- 
neral, but  it  must  go  to  a  new  trial.  I  am 
not  satisfied  that  either  the  second  or  the 
third  coimt  is  l)ad,  but  it  is  totally  immaterial 
whether  they  are  or  not,  because  I  take  the 
law  in  criminal  prosecutions  to  be  quite  other- 
wise; and  it  is  admitted,  as  to  the  arresting 
the  judgment,  the  Court,  wherever  the 
punishment  is  in  their  discretion,  are  go- 
verned by  the  judge's  report  as  to  the  count 
upon  which  the  verdict  was  taken,  and  the 
evidence  which  was  given  to*  support  it;  but 
in  this  case  it  is  immaterial  another  way,  for 
it  goes  upon  a  suppositipn  that  the  verdict 
cannot  be  supported  upon  the  first  count,  and 
that  the  party  to  support  that,  resorts  to  the 
second  and  third;  now,  they  have  not  argued, 
it  ia  that  way,  and  I  am  of  opinion  it  ought 
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not  to  be.  argued  in  that  way,  because,  to  be 
sure,  my  direction  to  the  iury  went  upon  the 
first  count;  the  jiiry^s  verdict  was  found  upon 
the  first  count,  and  as  to  either  of  the  others 
they  never  were  considered,  and  therefore  it 
must  stand  or  fall  upon  the  first  count. 

That  first  point  is  totally  immaterial.  The 
second  and  the  material  objection,  upon  which 
the  motion  for  a  new  trial  is  grounded,  is  an 
objection  to  the  sufiiciency  of  evidence  to 
maintain  the  verdict,  that  is,  that  it  is  a  ver- 
dict against  evidence.  In  behalf  of  the  de- 
fendant, they  contend  that  there  are  two  pro> 
positions  averred  in  the  charge,  both  which 
must  necessarily  be  proved,  but  the  proof,  as 
to  lioth,  is  defective.  The  two  propositions 
are,  first,  that  the  office  of  accountant  was  a 
place  and  emplo^ent  of  great  trust  and 
confidence,  touching  the  making  up  the 
accounts  of  the  paymaster,  and  the  adjust- 
ing and  settling  the  same  with  the  auditor 
or  the  imprest.  The  second  proposition 
U^  that  the  defendant,  contrary  to  the  duty 
of  his  oflice   and  employnient,  knowingly. 


to  the  commisMonera ;  it  is  impossible  for  any 
ingenuity  in  the  world  to  torture  it  into  a 
doubt;  '  my  business  is  to  make  up  the  ac*- 
'  counts  of  paynwsters  out  of  ofiic^  as  well  as . 
*  the  paymaster  In  office,'  and  it  is  mipossible, 
notwithstanding  the  pains  that  were  taken,  to 
extort  any  other  meaning  for  it,  shows  that 
it  is  not  in  human  power  to  do  it.  In  oppo-\ 
sition  to  this,  it  is  proved  that,  in  passing  Mr. 
Winnington*s  and  lord  Chatham's  accounts, 
the  accountant  took  his  fees,  while  others  did 
the  business,  which  I  fear  is  too  often  the 
case  of  public  officers,  and  therefore  proves 
nothing ;  had  they  who  took  the  trouble,  re* 
ceived  Uie  accountant's  fees,  it  would  have 
been  material. 

Another  objection  made  is,  that  it  is  not  in 
the  power  of  the  accountant  to  settle  the  ac- 
counts with  the  auditor,  because  the  pay- 
master may  keep  the  books  to  himself  and 
lock  them  up;  that  would  have  been  a  de- 
fence, if  the.  accountant  had  been  questioned 
for  not  passing  them ;  he  is  arraisned  for  not 
acting  honestly  in  that  part  which  it  was  in 


wickedly,  and  corruptly  withheld  and  con-  i  his  power  to  do ;  if  he  can  defend  himself  by 
cealed  from  the  auditor  the  sums,  stated  in  >  saying  I  could  not  do  it,  and  ^ves  proper 
the  manner  in  which  they  are  stated  in  the  i  notice  of  that,  it  is  a  clear  justification  and 
information;  and,  most  undoubtedly,  both  !  defence;  but  what  would  be  the  consequence 
these  propositions  were  supported  by  evi-  to  the  pubUc  if  the  paymaster  were  to  do 
dence,  or  the  verdict  is  not  sufficiently  that?  Tne  moment  he  told  the  auditor  he 
gmunded.  could  not  get  the  books,  they  would  force  the 

As  to  the  first,  it  b  denied  that  the  office  ;  paymaster  to  produce  them  by  legal  process, 
of  accountant  is  proved  to  bean  office  of  pub-  therefore  that  is  no  answer.  Bangnam  swears 
lie  trust  and  confidence  to  make  up,  prepare,  *  that  it  is  entirely,  as  he  believes,  at  the  option 
and  settle  with  the  auditors  the  accounts  of  t  of  the  accountant,  whether  he  will  make  up 
the  paymaster:  it  is  allowed, on  all  hands,  no  the  accounts  of  the  oaymaster  out  of  ofiice ; 
money  passes  throush  the  hands  of  the  ac-  \  if  it  is  at  his  option,  tne  defendant  has  elected 
countant,  therefore  his  stipend,  and  the  name  !  and  undertaken  it  from  the  year  1776,  when 
of  his  office  and  employment,  show  that  his    he  was  appointed  accountant ;   he  has  trans- 


office  relates  to,  and  concerns  the  accounts  of 
others :  and  the  evidence  proved,  to  be  sure,  a 
great  many  other  accounts  to  which  his  office 
related;  there  is  no  written  constitution 
which  enumerates  the  various  branches  of  his 
duty ;  what  is  his  business,  then,  can  only  be 
learned  from  what  he  has  always  done,  and 
been  considered  as  entitled  to  do  in  respect 
of  the  profit  arising  from  the  gratification  he 
may  receive,  or  what  he  is  bound  to  do  in 
respect  of  the  trouble.  Huzhes,  the  deput]^- 
auoitor,  swears  that  they  idways  send  their 
observations  upon  the  paymaster's  accounts, 
to  the  accountant  to  cldar  them.  Upon  the 
SOth  and  S2nd  of  March,  1781,  the  defendant, 
upon  oath,  in  his  examination  before  the 
commissioners  of  accounts,  swears  that  he 
carries  on  and  makes  up  the  accounts  of  the 
paymasters  in  and  out  of  office.  Many  ob- 
servations have  been  made  upon  this,  some 
of  which  I  was  sorry  to  hear,  as  an  arraign- 
ment of  the  commissioners  of  accounts,  under 
the  authority  given  them  by  the  parliament, 
to  ask  the  public  officers  what  their  business 
is ;  for  this  is  all  that  is  asked ;  it  happens 
the  questions  are  not  taken  down,  so  it  is  a 
x^oQtjnuod  examination,  and  manifestly,  fhmi 
ilie  state  of  it,  giving  an  account  of  ku  office 


acted  every  thing  which  has  been  done  with 
the  auditor  touchmg  the  paymaster ;  when  I 
say '  the  paymaster,'  I  mean  those  accounts  ; 
and  when  I  say  *  the  king,'  or  '  public,'  I 
mean  the  same  thing.  Touchin£  the  passing 
these  accounts,  there  is  no  evidence  of  any 
thing-  done  bv  Mr.  Powell,  nothing  was  left 
for  Mr.  Powell  to  do  but  to  attest,  and  as  ao^ 
countant  the  defendant  has  received  of  the 
public  money  9,650^.,  and  his  clerk  has  re- 
ceived 500/.,  craved,  prqfei$edly  and  expressly 
for  the  accountant,  clerki,  and  under  officews 
employed  in  drawing  oai  and  fettling  these  a«« 
xwinif  with  the  attditon  of  the  imprest ;  though, 
besides  this  8,650/.  paid  to  tne  accountant, 
and  500/.  to  his  cleric,  very  larae  sums  are 
craved  for  upper  and  under  ofhcers  in  the 
pay-office,  ot  every  denomination,  who  do 
nothing  at  all ;  yet,  it  is  under  pretence  of 
that  business,  which  is,  and  can  only  be  done 
by  the  accountant  The  duty  of  that  capacity 
in  which  the  defendant  acted  is  very  obvious  ; 
though  paid  by  the  public,  he  was  in  the  naZ 
ture  of  an  agent  to,  and  trustee  for  the  king 
and  the  paymaster ;  he  vras  to  take  all  necea- 
sary  pains  to  inform  himself,  and  being  in- 
formed,  as  an  honest  roan,  he  was  bound  -to 
debit  the  paymaster  with  evsry  just  rhgy^,)^ 
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and  give  hiin  credit  ibr  every  just  alk»wtnce{ 
tbe  tirst  ateps  he  must  hmve  taken^  if  he  did 
his  du^,  were  to  see  what  acoounts  had  heen 
^«en  in,  and  what  had  been  done  upoo 
tbm;  to  peruse  the  pi^-office hooka  (he could 
fciMre  DO  account  without  doin^  that); 
and  to  get  all  the  Ught  and  intonnation 
hecBBld  froon  Mr.  Powell,  who  had  keen  ac- 
camtaitt  before  kun,  and  who  was  the  party 
aocsoBtiog ;  if  he  did  so,  and  he  did  if  he 
aetad  huoeally  and  fairly,  then  he  saw  that 
aO  the  accounts,  eight  in  number,  had  been 
^venin ;  he  saw  that  the  final  account  from 
tlit«6th  of  December  1764,  to  the  34th  of 
Jooe  1765»  had  been  given  in  so  lon^  ago  as 
tbe  nth  of  January,  1778;  he  saw  that  all  the 
aceomitsy  except  the  last,  had  been  attested  ; 
lie  aaw^fbr  it  is  proved  they  were  visible  to 
be  seen^ — be  saw  manv  items  previously  en- 
tered in  the  pey-ofiice  books,  araountinjg  to  a 
bi^  sum,  with  which  the  paymaster  is  not 
chtf^  ;  he  saw  ^lat  these  articles  were  re- 
ceipts Bfior  to  the  accounts  attested,  and.  I 
bsTe  already  told  you  the  form  of  attestation, 

*  This  is  a  just  and  true  account,  according  to 

*  tbe  best  of  my  knowledge  and  b^ief.'  If 
Mr.  Powell  knew  of  those  items,  I  think  there 
is  no  justifying  his  attestine  the  prior  ac- 
oounts ;  if  be  did  know,  and  nad  a  salvo  any 
tbing  like  what  Mr.  Wilson  suggested  for  his 
mcSatioo,  that  salvo  would  eaually  do  for 
aucsting  the  last  account.  If  toe  defendant 
oiade  this  diacovery,  he  could  not  avoid  com- 
iDoiucatBig  it  to  Mr.  Powell  for  an  explana- 
txuk ;  it  is  impossible,  if  he  made  the  disco^ 
vciy,  if  he  dnd  comrnunicate  to  Powell,  and 
aftenmds  withheld  the  discovery  from  the 
iudilQrs»  consequently  from  the  lords  of  the 
treasury  and  the  parliament,  but  that  his  mo- 
tive must  be  corrupt.  That  he  knew  of  the 
ttoiifibas  and  studiously  concealed  them 
inaa  the  auditors  is  manifest ;  for,  first,  if  he 
did  his  duty  and  looked  at  the  pay-office 
books,  he  knew  of  the  omission  soon  af^r  he 
vu  made  accountant;  many  vears  passed 
and  nothing  was  done ;  at  last,  the  account  is 
apon  the  point  of  being  closed,  and  upon  the 
ijth  of  May,  1781,  a  memorial  is  given  in  for 
tbe  alloirances,  by  Mr.  Powell,  suggesting 
tbst  the  whole  was  finished  and  closed,  ana 
the  Older  of  tbe  lords  of  the  treasury  is  on  the 
1st  of  SeplendMr,  1781,  for  payment  of  all 
that  money,  which  was  received  by  each  of 
them  immediately  after. 

la  September,  October,  and  November 
1783,  the  deputy-auditors  oAen  attended  the 
dcfiBiduit,  and  pressed  him  peremptorily,  to 
settle  and  close  the  account;  the  defendant 
said  he  could  do  no  more  in  it,  which  was  a 
representation  that  the  account  was  just  and 
tree,  accordii^  to  the  best  of  his  knowledge 
lod  belief:  be  referred  them  to  Mr.  Powell, 
vith  whom  it  rested  to  do  the  last  act,  and 
fiaish  the  whole,  by.  attesting  it  If  he  knew 
^those  itema  he  could  do  more,  because  he 
wtoaddthemtothechar^;  the  account 
was  seat  to  the  defendant  to  mscrt  two  items, 


one  of  900/..  and  the  other  400/.,  and  Cd- 
bome,  the  defendant's  clerk,  brought  back 
the  book  with  those  two  items  carricMl  into 
the  balance,  though  not  inserted,  and  the  bfr* 
hince  struck  in  penciled  figures,  66/X)0/.  odd 
money. 

The  defendant  did  not  examine  Mr.  O^ 
borne  to  explain  or  qualify  this  transaction ; 
and  as  it  stands,  it  is  not  an  omission,  it  is 
not  a  neglect,  but  a  gross  and  actual  deceit,  if 
the  defendant  knew  the  truth ;  for  the  send* 
ing  back  tbe  penciled  balance,  after  all  that 
had  passed,  was  a  solemn  averment  by  him, 
that  all  was  finished,  and  that  the  defencbnt 
knew  of  no  error,  no  item,  which  ought  to  be 
surcharged  or  falsified. 

The  ^k  of  accounts  was  returned,  to  have 
the  two  items  of  900/.  and  468/.  insetted: 
Upon  the  4th  of  January,  as  is  proved.  Col* 
borne,  the  defendant's  clerk,  brought  back  the 
book  of  accounts,  with  the  pencued  balance 
effaced,  and  no  official  mark,  and  with  the 
items  of  surcharge  in  c|uestion,  to  the  amount 
}  of  48,799/.,  and  a  fraction ;  all  the  additional 
.  items  in  the  hand-writing  of  Colbome,  the 
'  defendant's  clerk ;  Colborne  b  not  examined 
;  to  explain  how,  or  when,  or  why  he  drew  out 
;  those  items,  and  inserted  them. 
I  Upon  the  15th  of  February,  1783,  the  de- 
;  fendant,  in  his  examination  before  the  loids 
j  of  the  treasury,  owned  that  he  was  perfectly 
apprized  of  those  additional  articles,  long  pr». 
vious  to  the  penciled  balance  being  drawn 
out ;  and  makes  no  excuse  in  respect  of  his 
not  having  full  information  for  many  years 
before ;  he  admitted,  likewise,  he  knew  it  was 
his  dul^  to  take  care  that  all  the  articles  to 
charge  were  included :  he  makes  no  excuse, 
but  that  he  left  all  to  Powell.  Now,  sup- 
posing him  to  have  knowingly  deceifed  and 
misled  the  auditor,  conseouently  the  lords  of 
the  treasury  and  the  paniament,  witii  this 
concealment,  which  is  a  material  circun^ 
stance,  the  motive  with  which  it  is  done,  upon 
the  evidence,  could  only  be  with  a  view  le 
defiraud  the  king,  either  of  the  whole  sum,  or 
of  the  interest  during  the  time  which  it 
would  be  concealed ;  if  upon  the  same  salvd 
which  warranted  Mr.  PowelPs  attesting  the 
prior  account,  he  had  actually  attestra  the 
last,  the  whole  sum  omitted  might  have  beea 
lost,  but  if  that  never  was  intended,  the 
money  not  brought  in  lay  dead,  in  respect  to 
the  public,  while  money  was  borrowed  lyy  the 
pubFic  at  high  interest,  for  the  public  service. 
Universally  at  the  common  law,  idien  a 
Urge  balance  appea^rs  due  to  the  Crown, 
though  the  account  is  not  finally  closed  the 
lords  of  the  treasury  may  call  for  the  whole 
or  part,  and  inforce  the  payment  of  it,  so  far 
as  the  court  of  exchequer  should  thmk  proper 
to  be  paid;  but  the  situatkm  at  that  time 
of  a  great  part  of  it,  was  very  particular,  for 
an  act  passed  in  the  year  1780,— long  before 
these  material  facts  happened,  which  I  have 
been  stating,  which  were  at  the  end  of  1789, 
"f^SDL  wtx  passed,  the  SQth  of  his  present 
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majesty^  c.  54,  for  appointine  commissioiien 
<ii  accounts,  who,  among  utner  ihincs,  were 
to  report  what  balances  were  in  the  hands  of 
accountants  which  might  be  applied  to  the 
-|Hiblic  service;  another  act  passed  in  the 
year  1781,  the  21st  Geo.  Sd,  c.  48,  reciting 
the  report  from  the  commissioners,  stating 
many  balances,  and  among  them  the  balance 
ivhich  appeared  in  the  hands  of  Mr.  Powell, 
and  ordering  it  to  be  paid  mto  the  exchequer 
on  or  before  the  94th  of  October  1781,  and 
to  be  applied  to  the  public  service,  this  was 
to  be  paid  on  or  before  the  24th  of  October 
1781,  and  it  is  very  remarkable,  that  upon 
the  SSnd  of  March  1781,  the  defendant,  in 
his  examination  before  the  commissioners  of 
accounts,  told  them  the  only  obstacle  to  the 
final  adjustment  of  Mr.  Powell's  account, 
was  a  dispute  relative  to  the  balance  in  the 
bands  of  Paris  Taylor,  one  of  his  deputies, 
which  was  an  allowance  claimed  by  Powell, 
and  therefore  was  so  far  in  his  favour,  and 
yet  at  this  time  he  knew  there  remained  a 
great  sum  not  brought  in,  which  would  in- 
crease the  balance  considerably  in  his  hand, 
and  knew  of  this  act  under  which  the  com- 
joissioners  acted,  and  the  pur((ose  for  which 
they  acted.  Upon  the  whole,  1  think  there 
ean  be  no  doubt  but  that  the  jury  had  suf- 
ficient evidence  to  warrant'  the  conclusion 
they  have  drawn  by  their  verdict,  as  to  both 
those  material  propositions. 

What  remains  is  the  motion  in  arrest  of 
judgment,  and  that  comes  properly  after  con- 
sidering the  objections  to  tne  verdict,  be- 
cause in  arguing  the  motion  in  arrest  of  judg- 
ment, we  must  take  the  facts  charged  in  the 
indictment,  and  found  by  the  verdict  to  be 
true ;  therefore  we  must  find  the  two  pro- 
positions that  I  particularly  stated,  to  be 
true ;  the  objection  then  is,  that  at  most  this 
amounts  to  a  breach  of  trust,  a  concealment, 
a  fraud  of  a  pecuniary  nature,  whkh  is  a 
civil  injury,  and  therefore  not  indictable ; 
that  he  is  accountable, — an  agent,  a  trustee 
that  embezzles  money,  or  by  neglect  suffers 
it  to  be  lost,  is  aocountable,>-for  a  civil 
injury,  and  not  for  a  public  ofience;  and 
further,  they  add  that  there  is  no  precedent 
exactly  the  same.  The  law  does  not  consist 
in  particular  instances,  though  it  is  explained 
by  particular  instances  and  rules,  but  the 
law  consists  of  principles  which  govern  spe- 
cific and  individual  cases,  as  they  happen  to 
arise.  Now,  there  arc  two  ^principles  which 
seem  to  me  clearly  applicable  to  this  prosecu- 
tion ;  the  first  I  will  venture  to  lay  down  is, 
that  if  a  man  accepts  an  office  of  trust  and  con- 
fidence, concerning  the  public,  especially  when 
it  is  attended  with  profit,  he  is  ajdswerable  to 
the  king  for  his  execution  of  that  office  j  and 
he  can  only  answer  to  the  king  in  a  criminal 
prosecution,  for  the  king  cannot  otherwise 
punish  his  misbehaviour,  in  aoting  contrary 
to  the  duty  of  his  office,  and  that  this  hol<u 
equally  by  whomsoever  or  howsoever  he  is  ap- 
pointed to  the  office^  by  wboiiisoev^  the  office 


isgivea.  There  aie  many  offices  of  a  public 
nature  that  ooncera,  in  venous  ways,  the 
whole  kingdom  and  the  king  as  the  executive 
part  of  tlie  constitution,  wluch  are  not  giveo 
directly  by  the  king,  and  not  given  by  letters 
patent ;  many  that  rave  the  grants  of  offices ; 
the  lord  steward  has  the  grant  of  the  judge  of 
the  marshalsea ;  the  lonidianceUdr appoints 
the  masters  in  chanoeryy  and  I  have  the  ap* 
poiotraentof  a  great  many  officers  belonging 
to  this  court;  and  there  is  a  precedent- in 
Vidian's  Entries,*  an  information  agamst  tho 
cuttot  ifreuUm  for  so  negligently  keeping  the 
records  of  the  court,  that  one  of  them  was 
lost ;  had  that  been  the  steward  of  a  itianor, 
who  had  lost  one  of  his  lord's  rolls,  an  action 
would  have  laid ;  but  the  duty  of  this  o^ce 
concerning  the  public,  it  was  a  matter  of  an 
information,  and  jret  the  office  was  appointed 
by  the  chief  justice,  not  constituted  by  the 
king. 

There  is  another  principle  t<M>,  which  I 
think  applicable  to  this  prosecution,  and  that 
is  this;  where  there  is  a  breach  of  trust,  a 
fraud,  or  an  imposition  in  a  subject  concern- 
ing the  public,  which,  as  between  subject  and 
subject,  would  only  be  actionable  by  a  civil 
action,  yet  as  that  concerns  the  king  and  the 
public  (I  use  them  as  synonimous  terms),  it 
IS  indictable;  that  is  another  principle  of 
which  you  will  make  the  application  to  the 
present  case,  without  my  losing  time  in  doing 
It.  And  there  are  some  authorities;  Uiough 
I  should  think  the  principle  so  essential  to 
the  existence  of  the  couuUy  and  the  consti- 
tution, that,  without  any  authority,  I  may 
fairly  say  the  constitution  would  not  exist 
without  it,—but  I  think  there  are  authorities 
that  support  that  principle.  So  long  ago  as 
the  reign  of  Edward  the  Sd,  it  was  taken  to 
be  clear  that  an  indictment  would  he  for  an 
omission  or  concealment  of  a  pecuniary 
nature,  to  the  prejudice  of  the  kmg ;  and 
therefore,  that  in  S7  Assize,  Pkcito  17,  it  wasi 
presented  that  such  and  such  had  levied  m 
hundred  marks  of  the  county  for  the  array 
of  certain  archers,  which  money  bad  nevei 
come  to  the  profit  of  the  king;  had  this  been 
betwceen  subject  and  subject  it  would  have 
been  an  action  for  money  had  and  received  ; 
that  would  have  been  no  crime,  but  barely 
keeping  the  money  in  his  own  hands  whicli 
belonged  to  another;  Imt  concerning  xhi 
public,^conceminz  the  king, — so  long  ag^ 
as  the  reign  of  Edward  the  3rd,  it  was  he!<j 
to  be  indictable.  In  first  EoUe's  Reports 
folio  S,t  lord  Coke  says,  that  either  the  c^i 
lector  for  murage  or  any  other,  who  coUecti 


*  See  the  information  against  Pagitt,  ttiv 
cwtoi  breviwn. — Vidian*s  Entries,  813. 

t  The  following  is  the  passage  referred  to 

*  Et  si  cest  corporation,  ou  le  collector  pu 
*  murage,  ou  ascun  auter  que  collect  ascui 
'  chose  pr0  bono  publicoy  si  il  ne  ceo  imploi 
'  acoordantment  il  poet  estre  indicte»  cona 
'  est  en  87  Ass.  carla.fuit.deniers  coUectes 
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any  thing  pro  homo  ptMeOf  if  he  does  not 
apply  it  accordingly,  he  may  be  indicted; 
and  refers  to  that  which  I  have  just  stated 
from  S7  Assize ;  the  distinction  is  very  clearly 
taken  too  in  fid  Hawkins,  c.  8&»  §  4 ;  he  says 
ia  thfiM  words,  '  all  kinds  of  inferior  crimes 
'  of  a  public  nature,  as  misprisions,  and  all 

*  other  contempts,  al)  disturbances  of  the 
'  peace,  all  oppressions^  and  all  other  mis- 
<  demeanors  whatsoever,  of  a  public  evil  cx- 

*  ample,  against  the  common  law,  may  be 

*  indict^ ;'  now  i  quote  that  for  these  words 
that  follow : — *  but  no  injuries  of  a  private 

*  nature,  unless  they  some  way  concern  the 
'  king/  In  6  Modem,  folio  96,  the  couit 
says :  '  If  a  roan  be  made  an  officer  by  act  of 
'  pariiament,  and  misbehave  himselt  in  his 

*  office,  he  is  intUctable  for  it  at  common 
'  law  ;^  and  any  public  officer,  is  indictable 

*  for  misbehaviour  in  his  ofhce,'  and  there  is 
DO  doubt  but  at  all  times,  more  especially  in 
this*  they  whose  ofhcesgive  them  such  power 
over  the  public  revenue,  the  public  are 
extremely  mterested  in;  therefore  I  am  of 
opinion,  diat  the  crime  found  by  the  jury  is 
an  indictable  offence. 

Mr.  Justice  WUU$.  I  am  of  the  same  opi- 
nion as  to  both  points;  about  a  new  trial,  and 
an  arrest  of  judgment 

Mr.  Justice  Suiter,  My  lord  has  entered 
so  fully  into  it,  that  it  is  impossible  to  add 
any  thing  to  what  be  has  said ;  therefore,  I 
sbaU  only  enter  my  assent  to  every  thmg  that 
has  fidlen  from  his  lordship. 

Mr.  Justice  Willet.  Charles  Bembridge  ;->- 
Amidst  the  various  frauds  and  corruptions 
which  have  crept  into  most  of  the  public 
offices  in  this  country,  and  which  have  long 
preyed  upon  the  vitals  of  our  constitution,  you 
are  the  only  delinquent  of  this  sort,  within 
my  memory,  since  Peter  Leheup  was  brought 
up  to  receive  the  Judgment  of  this  Court, 
—HI  court;  where  neither  favour  nor  interest 
can  protect  you ;  but  where  punishment  will 
be  impartially  inflicted,  according  to  every 
man's  demerit ;  and  I  am  sure,  in  this  age  of 
rdormation,  when  public  economy  and  fru- 
eality  can  alone  save  this  impoverished  state; 
mere  is  no  honest  man  who  would  wish  to 
screen  an  officer  of  public  trust,  who  has  be- 
trayed his  duty,  by  endeavouring  to  defraud 
his  king  and  country ;  examples  become  ne- 
oeasary,  pro  talute  reipubliea.  It  is  not  in  the 
power  even  of  this  supreme  Cotirt  of  criminal 
jiirisdiotton,  considenng  the  venality  of  the 
tunea,  to  cleanse  the  Augean  stable,  and 
therefore  our  only  consolation  must  be  'est 
*  aliquod  prodire  tenus  si  non  datur  ultra.' 

And  now,  without  stating  tlie  precise  formal 
charges  of  the'information,  I  will  give  you  the 
substance  of  them :— The  information  allege 
that  you  as  accountant  were  invested  with  an 
olfice  of  great  public  trust  and  confidence; 


'  fumtsh   archers,  et  collector   indicte  pur 
<  conversion  de  oeo  al  son  use  demesne.* 


and  that  it  was  your  duty,  in  that  employmenf , 
to  settle  the  accounts  of  the  paymaster,  and  U> 
state  them  with  integrity  to  the  auditor  of 
the  imprest;  in  the  execution  of  which  duty, 
yuu  were  to  take  care  that  no  articles  of  charge 
were  omitted  to  the  detriment  of  the  state. 
The  declaration  farther  alleges,  that  you  weia 
called  upon  by  the  auditor  of  the  imprest, 
to  execute  with  fidelity  this  impprtant  trust, 
and  to  disclose  and  make  known  to  him  any 
charges  against  lord  Holland's  representative 
which  ought  to  have  been  inserted  in  this  aa- 
count;  but  that  you  with  an  intent  to  defiaud 
the  king,  did  wilfuUy,  knowingly,  and  cor- 
ruptly neglect  and  refuse  to  discover  and  maka 
known  the  same,  and  did  permit  and  suffer 
lord  Sondes,  one  of  the  auditors,  to  proceed 
to  close  the  final  accounts,  without  bringing 
in  the  several  articles  according  to  the  rau 
truth:  lord  Sondes  did  actually  proceed  to 
close  the  final  account,  by  sending  this  im- 
perfect account  of  yours  into  the  treasury. 

That  it  was  the  duty  of  your  office,  as  ae« 
countant,  to  settle  the  paymaster's  balance, 
you  have,  in  your  exam'uiation  before  the 
commissioners  of  accounts,,  and  afterwards 
before  the  treasury,  on  the  15th  of  February 
1783,  admitted.  This  examination  at  the 
treasury,  tlie  counsel  have  compareil  to  a 
court  of  inquisition  or  star-ohamber;  but 
surely  the  treasury,  without  this  severe  and 
ill-founded  reflection,  had  a  right  to  inquire 
into  the  conduct  of  pne  of  their  officers. 
Evidence  indeed  was  given  that,  in  two  in* 
stances,  the  ex-paymaster's  accounts  were 
passed  without  your  assistance,  though  you 
acknowledge  it  was  your  dutv,  when  called 
upon,  to  do  it  Mr.  Bangham,  however, 
seems  to  think  it  was  at  your  own  option  whe- 
ther you  would  make  up  the  accounts  of  ex- 
paymasters,  or  not;  but  it  is  admitted  that  whe- 
ther you  were  concerned  yourself  in  passing 
the  accounts  or  not,  that  there  was  a  fee  due 
to  you  as  accountant;  if  the  fees  were  not 
optional,  but  must  be  paid  on  the  part  of  the 
public,  your  duty,  as  receiving  it,  ought  ne- 
cessarily to  be  performed,  and  was  not  at 
your  own  option. 

Lord  Holland's  accounts  were  immediately 
under  your  care,  and  deserved  a  more  than 
ordinary  attention,  as  your  superior  officer 
Mr.  Powell,  the  cashier,  was,  as  lord  Hol- 
land's acting  executor,  the  person  accounting. 
You  were  peremptorily  called  upon  to  take 
care  that  no  chaiges  were  omitted ;  but,  ii». 
stead  of  complying  with  the  auditor's  earnest 
requisition,  you  referred  him  to  Mr.  Powell, 
whose  interest  it  was  to  conceal  the  trath,  or 
at  least  to  delay  the  paying  in  Uie  real  ba- 
lance. As  to  the  allegation  that  you  did  this 
with  a  view  to  cheat  uid  defraud  the  king.  I 
will  endeavour  to  explam  the  meaning  ot  U; 
by  the  81st  of  the  present  king,  clwp.  48,  it 
appears  that  the  commissioners  of  accounts 
had  reported  that  there  remained  at  that 
time,  in  Powell's  hands,  as  executor  to  lord 
Holland,  a  baUnce  of  866,400/.  8i.  4<i.;  and 
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the  act  directs  that  so  much  of  the  balance  of 
such  rooney  as  remuned  unapplied^  should  be 
paid  into  Uie  excheauer,  on  or  before  the  S4th 
of  October,  1781 ;  tnese  accounts,  which  un- 
der that  act  of  parliament,  ought  to  have  been 
passed,  and  the  balance  paid  on  or  before  the 
24th  of  October,  1781,  were  not  delivered  in 
till  the  «7th  of  October,  1782 ;  and,  by  various 
arts  and  subterfuges,  the  real  balance  was 
not  disclosed  till  the  4th  of  January^  1783 ; 
during  all  which  time,  Mr.  Powell  availed 
himself  of  the  interest  and  profits  of  1 16,000/., 
of  which  the  public  was  aefrauded.  Can  it 
be  said,  that  was  not  a  fraud  on  the  Crown  ? 
You  were  privy  to  this  cheat,  and  were  at 
least  a  principal  in  the  second  degree :  what 
fliiare  you  had  in  the  plunder  is  best  known 
to  yourself;  but  the  Court  cannot  suppose 
you  were  weak  enough  to  be  concerned  in  so 
gross  .a  fraud  without  receiving  some  private 
advantage  from  it. 

In  one  respect,  your  conduct  was  more 
criminal  than  Mr.  Powell's,  because,  to  an 
act  of  notorious  dishonesty,  you  super- added 
a  breach  of  trust:  that  you  did  this  wilfully 
there  can  be  no  doubt,  as  the  accounts  lay 
open  in  the  office,  and  were  obvious  to  every 
clerk's  inspection  in  the  office,  and  you  your- 
self acknowledged  to  Mr.  Rose,  that  you  were 
perfectly  appri^  of  each  article. 

The  jury  nave  likewise  found  that  you  did 
it  corruptly,  and  we  think  there  is  evidence 
sufficient  to  support  that  part  of  the  charge; 
the  error,  though  I  ought  not  to  call  it  so, 
was  not  an  omission  of  a  few  small  articles, 
or  one  gro^  sum,  but  a  variety  of  charges,  at 
different  times,  amounting  to  48,799/.,  so  that 
there  was  an  omission  of  half,  and  near  a 
third,  of  the  balance  that  was  delivered  in. 
Was  this  a  little  peccadillo?  In  the  execution 
of  your  office,  in  my  opinion  also,  the  deliver- 
ing in  a  penciled  l)alance.  which  could  be 
afterwards  easily  obliterated,  was  a  proof  of  a 
fraudulent  intention ;  and  yet,  for  want  of  a 
•better,  the  account,  in  this  imperfect  state, 
was  sent  by  the  auditor  to  the  treasury. 

Negligence  you  cannot  plead,  afler  having 
been  so  often  earnestly  requested  to  do  your 
duty.  Ignorance  is  a  plea  equally  false,  as 
the  fact  of  concealment  was  so  notorious ;  and 
when  the  account  was  afterwards  carried  in, 
the  penciled  balance  was  rubbed  out,  and  the 
additional  articles  inserted  in  your  own  clerk 
Colborne's  hand-writing ;  and  this  account,  at 
the  end  of  the  transactions,  was  clandestinely 
given  in  to  the  auditors  office,  and  given  to 
one  of  the  clerks,  in  order,  if  posmble,  that  it 
might  escape  notice.   Your  collusion  and  con- 


federacy with  Powell,  in  this  iniqmtous  bust 
ness,  is  self-evident  and  beyond  a  possibility 
of  doubt ;  and  what  aggravates  your  crime  is, 
that  you  received  as  your  share  for  eiamining 
this  account,  8,600/.;  whereas  you  were  at 
that  time  in  league  with  the  defiuiher  to  oon-» 
ceal  his  omissions. 

And  now,  I  cannot  hdp  lamenting  the  un- 
happy state  of  this  country,  that  m  ihcse 
times  of  necessity  and  public  distress,  the 
passing  the  accounts  of  a  paymaster  should 
cost  the  state,  in  fees  paid  to  its  officers,  the 
enormous  sum  of  14,900/.,  as  appears  by  the 
warrant  read.  The  right  to  these  extravagant 
fees  ought  to  be^  and  I  hope  will  be  hereafter, 
a  subject  of  parliamentary  inquiry. 

Your  good  character,  as  proved  by  several 
respectable  witnesses,  has  been  mentioned  by 
your  counsel  as  a  eround  for  mitigating  your 
punishment :  in  a  doubtful  case^  a  sooa  cha- 
racter  will  have  some  weight  with  Uie  Court, 
but  in  so  clear  a  conviction  as  yours,  it  can 
be  of  no  avail.  What  remains  for  me,  there* 
fore,  is  only  the  irksome  task,  which  falls  to 
my  lot,  of  passing  sentence  upon  you ;  and 
the  judgment  of  the  Coiirt  is — ^That  you, 
Charles  fiembridge,  be  committed  to  the  cus- 
todv  of  the  mar£al  fbr  six  calendar  months; 
and  that  you  pay  a  fine  of  9^^50/. ;  and  that 
you  be  imprisoned  till  you  pay  your  fine. 


The  proceedings  agpnst  Messrs.  Powell 
and  Bembridge  occasioned  much  animated 
discussion  in  the  House  of  Commons,  in 
which  Mr.  Burke  warmly  supported  the 
accused.  See  the  New  Pari.  Uisioiy,  Vol. 
XXIII.  pp.  801  etuq,  900  et  uq.  The  com- 
passion which  on  these  and  all  other  occasions 
was  manifested  b^  Mr.  Burke  fur  the  suffer- 
ings of  those  pubhc  delinquents,  the  zeal  with 
which  he  advocated  their  cause,  and  the  eager- 
ness with  which  he  endeavoured  to  extenuate 
their  criminality,  have  received  severe  repre- 
hension,  and  in  particular  when  contrasted 
with  his  subsequent  conduct  in  the  prosecu- 
tion of  Mr.  Hastings. 

Respecting  the  office  of  paymaster-mneral 
of  the  forces,  see  the  debates  on  the  bills  for 
regulating  that  office,  83  New  Pari. .  Hist 
pp.  134.  988. 


I  regret  that  the  report  of  sir  Thomas 
Davenport's  argument,  p.  126,  et  seq.  is  not 
more  intelligible ;  perhaps^  however,  the  con- 
fiision  observable  ttierein  is  not  wholly  to  be 
imputed  to  the  Short  Hand  Writer.     ^ 
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569.  ProceedingB  against  Phiup  Lord  Viscoant  SraAifGronD  for 
acting  criminally  and  corruptly  as  a  Lord  of  Parliament 
in  Irehnd:  24*  George  III.  k.  o.  1784.  [Journals  of 
Lords  and  Commons  in  Ireland^  and  Statute  Book  of  Ireland,  j 


It  appears  by  the  journal  of  the  House  of 
Ix)rds  in  Ireland,  that  a  writ  of  error  from  the 
Court  of  King'ft-bench,  in  a  cause  wherein 
Gustavus  Hume,  esq.  was  plaintiff  in  error, 
and  William  Burton,  esq.  was  defendant  in 
error,  had  fur  some  time  been  depending  in 
that  House. 

On  Friday,  the  5th  day  of  March,  1784, 
counsel  in  the  cause  having  been  on  that  day, 
as  wel)  as  on  preceding  days,  heard  upon  the 
•case,  Uie  two  following  Questions  were  put 
to  the  judges : — 1st.  Whetner  in  a  case  where 
^e  vouchee  in  a  common  recovery  appears 
by  .attorney,  the  caption  of  the  warrant 
4>f  attorney,  appointing  such  attorney,  ap- 
pearing upon  the  recora  to  be  taken  by  the 
chief  justice  of  the  Common  pleas  out  of 
Court,  be  conclusive  evidence  of  the  capacity 
of  such  vouchee,  as  to  the  soundness  of  his 
mind,  to  make  such  attorney  and  suffer  such 
recovery? 

Snd.  Whether  upon  the  face  of  th^  record 
which  was  before  the  Court  of  King's-bench. 
•on  the  issue  joined  between  the  plamtiff  and 
the  defendant  in  error,  as  sent  to  and  now  be- 
fore this  House  on  the  present  writ  of  error, 
there  be  any  and  what  matter,  which  in  law 
was  conclusive  evidence  in  favour  of  the  de- 
fendant in  error,  so  as  to  preclude  the  plain- 
tiff from  eiving  the  evidence  offered  in  the 
Court  of  King's-bench  ? — And  the  judges  were 
ordered  to  give  their  opinions  on  tfis  same 
upon  Friday  next,  the  twelfth. 

On  which  day  the  lord  chief  justice  of  the 
common  pleas  acquainted  the  House,  that 
the  fudges  were  not  prepared  to  give  tlieir 
opimons  upon  the  questions  ordered  to  be 
to  them  on  Friday  last,  and  that  they  desired 
fijther  time  might  be  allowed  them,  for 
giving  their  opinions  upon  the  said  questions. 

Whereupon  it  was  ordered,  that  tne  consi- 
deration of  the  said  cause  be  adjourned  till 
Tuesday  next,  and  that  the  judges  do  then 
give  their  opinions  upon  the  said  questions. 

On  which  day  the  lord  chancellor  acquainted 
the  House  that  the  lord  chief  justice  of  the 
common  pleas  had  informed  him,  that  the 
judges  differed  in  their  opinions,  on  the  ques- 
tions proposed  to  them. 

Whereupon  it  was  ordered,  that  the  judges 
do  deliver  their  opinions  ieriatim^  with  their 
reasons,  which  was  accordingly  done  on  the 
16th,  17  th,  and  18th  of  the  same  month. 
Mr.  Justice  Crookshank,  Mr.  Baron  Metee, 
Mr.  Justice  Kelly,  Mr.  Baron  Hamilton,  Mr. 
Baron  Power,  and  the  lord  chief  baron  of  the 
Court  of  exchequer  delivered  their  opimons 
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upon  both  questions  in  the  negative,  aasigD^* 
ing  their  reasons.  Mr.  Justice  Hellens  de« 
livered  his  op'mion,  that  the  caption  of  tba 
warrant,  as  stated  in  the  first  question,  is  oon«. 
elusive  evidence  of  the  capacity  of  the 
vouchee,  assigning  his  reasons.  The  lord 
chief  justice  of  the  Common  pleas  delivered 
his  opinion  upon  both  questions  in  tlie  afE^« 
matiye,  and  ^ve  his  reasons.  The  farther 
consideration  of  the. cause  was  acyoumed 
until  Thursday  next,  the  d5th  of  March.  On 
Wednesday,  the  twenty-fourth,  a  motion  be-' 
ing  made  to  reverse  the  judgment  of  the 
Court  of  KingVbench,  to  .set  aside  the  ver- 
dict meutioued  in  the  record  to  have  been 
given  in  that  Court,  and  that  the  parties  may 
proceed  to  a  new  trial  on  the  issue  before  the 
Court  of  King's-bench, 

A  lone  debate  arose  thereupon,  and  the 
question  being  put. 

The  House  divided:  and  the  lord  vis-^ 
count  Enniskillen  reported,  that  the  contents 
before  the  bar  were  16;  and  the  non-content« 
in  the  House  were  15. 

It  was  resolved  in  the  affirmative. 


R.  Dublin 
Char.  Cashel 
J.  D.  Tuam 
Shannon 
Bective 
Mount  Cashel 
Ranelagh 


Dissentient. 

Famham 

Clifden 

G.  L.  Kilmore 

R.  Cloyne 

Loneford 

Gosrord 

Muskerry 


Then  the  followmg  order  and  judgment' 
was  made : — 

Whereas,  by  virtue  of  his  majesty's  writ 
of  error,  returnable  into  the  House  of  Lords 
in  parliament  assembled,  a  record  of  the 
Court  of  King's-bench  was  brought  into  this 
House  on  the  lith  day  of  November  last, 
wherein  Gustavus  Hume,  esq.  is  plaintiff,  and 
William  Burton,  esq.  is  defendant ;  and  coun- 
sel having  been  heard  on  the  27  th  of  Februaiy 
last,  1st,  2nd,  and  5th  days  of  March  instant, 
to  argue  the  errors  assigned  upon  the  sa!d 
writ  of  error;  and  the  j^ges  who  were  or- 
dered to  attend,  having  been  heard  seriaiimy 
as  well  on  the  16th,  17thj  and  18th  days  of 
this  instant  March,  to  deliver  their  opinions, 
with  their  reasons,  upon  two  questions  of 
law,  to  them  proposed^  and  due  consideration 
had  of  what  was  offered  on  either  side  in  this 
cause : 

It  is  hereby  ordered  and  ac^udged  by  the 
Lords  spiritual  and  temporal,  m  parliament 
assembled,  that  the  said  judgment  siven  in 
the  Court  of  King's-bench  be,  and  tn^  same 
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is  hereby  reversed;  and  that  he  verdict,  &c. 
be  set  aside^  and  annylled.  And  it  is  further 
oWered,  thai  the  p^ies  do  proceed  to  a 
»ew  trial,  upon  the  issue  iqined  between 
them,  as  in'  the  said  record/ and  that  the 
said  Cqurt  do  proceed  therein  according  to 
law,  and  that  the  record  be  remitted. 

The  tenour  of  the  judgment  to  be  afHxed 
to  the  transcript  to  be  remitted,  is  as  follows, 
yiz. 

•  At  which  day,  before  the  said  parliament 
iforesaid,  at  Dublin  aforesaid,  came  the  par- 
ties aforesaid,  by  their  attornies  aforesaid; 
whereupon  the  said  Court  of  Parliament,  hav- 
ing seen  and  fully  understood  all  and  singular 
the  premises,  and  having  diligently  examined 
and  inspected  the  said  verdict  of  the  said  iu- 
rors,  the  judgment  thereupon  given,  and  the 
said  bill  of  exceptions,  under  the  seals  of  said 
justices  of  our  said  lord  the  king,  before  the 
icing  himself,  and  also  the  causes  and  matters 
6bove  assigned  in  the  said  Court  of  Parlia- 
ment for  errors,  by  the  said  Giistavus  Hume, 
in  this,  that  the  chief  justice,  and  justices  or 
our  lord  the  king,  before  the  king  himself, 
iipon  the  trial  at  the  bar  of  the  Court  of 
KingVbench  to  the  jury  there  sworn  to  try 
the  issue  joined  between  the  said  Gustavus 
Hume  and  the  said  William  Burton,  declared 
and  delivered  their  opinion  to  the  said  jury, 
t)pon  the  saidtrial,  that  the  evidence  in  the 
said  bill  of  exceptions  mentioned  and  offered 
to  be  given  in  behalf  of  the  said'  Gustavus 
ilurae,  to  prove  the  facts  in  issue  aforesaid, 
was  illegal  and  inadmissible  evidence  to  go 
5)cfore  the  said  jury ;  and  declared  that  the 
record  referred  to  and  mentioned  in  the  said 
h'lW  of  exceptions,  and  brought  liere  before 
our  lord  .the  Jcing,  and  the  lords  spiritual  and 
temporal,  upon  the  writ  of  error  by  the  said 
Gustavus  Hume  against  the  said  Wtiliam  Bur- 
ton, and  now  remaining  in  the  Court  here, 
Yas  conclusive  evidence  to  th/e  jury,  to  find  a 
verdict  for  the  defendant ;  and  the  chief  jus- 
tice and  justices  of  U^e  ssid  Court  aforesaid 
accordingly  directed  the  s^d  jury  to  find 
i  verdict  for  the  defendant;  and  accord- 
ing to  the  said  direcUon,  the  said  jury  found 
a  verdict  for  the  defendant ;  without  any  evi- 
dence whatsoever,  save  the  said  record,  it  ap- 
pears unto  the  said  Court  of  parliament,  that 
the  said  verdict  of  the  said  jurors  ought  to 
be  set  aside  and  annulled,  and  that  the  Judg- 
aacnt  thereupon  given  is  erroneous,  and  that 
in  the  record  and  process  aforesaid,  and  also 
in  giving  the  aforesaid  judgment,  there  is 
manifest  error ;  therefore  it  is  considered  by 
the  same  Court  of  parliament  aforesaid,  that 
ilie  verdict  of  the  said  jurors  be' vacated  and 
annulled;  .and  that  the  judgment  aforesaid, 
fcr  the  errors  aforesaid,  being  in  the  record 
aiid  process  aforesaid,  be  reversed,  annulled, 
and  altogether  held  for  nought,  and  that  the 
said  Gustavus  Hume  be  restored  to  every 
thing  he  hath  lost  on  occasion  of  the  judg- 
j^^ieut  aforesai^.  ^ud  it  is  further  coQsidered, 


that  the  said  parties  do  proceed  to  a  new 
trial  of  the  issue  joined  be  tw^en  thero,  in  th© 
said  Court  of  our  lord  the  king,  before  th©- 
king  himself;  and  that  the  sud  Court  do 
therein  according  to  law ;  and  the  aforesaid 
record,  and  also  ihe  process  h^d  in  the  sud 
Court  of  Parliament  on  the  premises,  by  the  . 
said  Court  of  Parliament  are  sent  l>ack  to  the 
said  Court  of  the  said  lord  the  kins,  before 
the  king  himself,  at  Dublin  aforesaid,  to  pro- 
ceed thereupon,  and  do  therein  what  to  law 
and  justice  may  appertain. 

Ordered,  that  lord  vbcoimt  Strangford  do 
attend  at  his  place  in  this  House  on  Friday 
next. 

Ordered,  that  George  Rochfort,  esq.  do  at* 
tend  this  House  on  Friday  next. 

On  Friday,  the  «6th  March,  James  Cony 
being  by  order  called  in,  M-as  sworn  at  the  bar  ; 
and  being  e^caimined,  proved  the  service  of 
the  order  of  this  Hou^  of  Wednesday  last 
on  loni  vise.  Strangford,  to  attend  in  his  place. 

The  Jjord  Chancellor  acquainted  the  House 
that  he  had  received  a  letter  to  excuse  hi$ 
attendance  for  a  few  days. 

Ordered,  that  lord  viscount  Strangford  do 
attend  at  lus  place  in  this  House  on  this  day 
sc'nnight. 

Ordered,  that  George  Rochfort  esq.,  do 
attend  this  House  on  this  day  se'nnisht. 

On  Friday,  April  Snd,  the  lord  chancellor 
acquainted  the  House,  that  he  had  received 
a  letter  from  lord  viscount  Strangford,  in* 
forming  him  of  his  being  unwell ;  whereupoa 
it  was  ordered  thai  Dr.  William  Harvey,  and 
Geo.  Rochfort,  esq.  should  attend  the  House 
on  the  morrow,  between  three  and  four  o'clock. 

And  accordingly  on  Saturday  the  third. 
Dr.  William  Harvey,  attending,  was  calle<l  ia' 
and  sworn  at  the  bar,  and  proved  tliat  lord 
viscount  Strangford  had  the  gout  in  his 
stomach  on  the  3 1st  day  of  IVfarch  last,  and 
was  not  able  to  attend  at  his  place  in  the 
House. 

Thereupon  it  was  ordered  that  lord  viscount 
Strangford  should  attend  at  his  place  in  the 
House  on  Wednesday  next  the  seventh,  and 
that  George  Rochfort  should  attend  the  Uouse 
on  the  same  day. 

On  that  day  a  letter  directed  to  William 
Watts  Gayer,  esq.,  Clerk'froffice,  House  of 
Lords,  signed,  **  btrangford,**  being  read  as 

follows,  VIZ. 

*  South-Hill,  7  April,  1784. 
^  Sir ;    The  annexed  memorial,  submitted 
'  to  the  Lords  spiritual  and  temporal,  could 

*  not,  in  my  poor  opinion,  be  addressed  with 

*  propriety  to  any  mdividual  peer.    Unfbrtu- 

*  nately  my  wretched  state  of  nealth  prevents 
'  searching  the  journals,  where  probably  pre- 
'  cedents  mkht  be  found.  Clear  I  am  that 
'  in  your  official  department  of  clerk  to  the 

*  House  of  Lords,  every  paper  transmitted  to 
'  your  care  is  to  be  delivered  either  to  the  noble 

*  viscount,  chairman  of  the  conunittee  of  pri- 

*  vilcges,  or  offered  to  the  consideration  of  the 
<  House.    For  tbes^  reasons,  I  recommeiMl  it 
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t  to  your  particular  care»  and  am,  with  esteeffi, 
<  Sir^  your  most  humble  servaoty 

^  Stravoford.' 

Then  the  sud  Memorial  was^  by  order,  read 

as  foDowSy  viz. 

*  To  the  Right  Honourable   the    Lords 

*  spiritual  and  temporal,  in  Parliament 

'  assembled;' 

'With  the  utmost  deference,  lord  Strang- 

'  ford  presumes  to  lay  before  their  lordships 

'  his  absolute  inability  to  obey  their  orders, 

*  having  been  severely  attacked  by  the  gout 
'  in  his  stomach,  one  fit  particularly,  so  re- 
'  cently  as  Monday  last ;  for  which,  and  other 
f  complicated  disorders,  he  is  following  thrice 

*  a  day  a  coorse  of  Dr.  Harvey's  prescriptions, 
'  which  might,  on  attempting  to  go  abroad, 
'  prodoee  most  fatal  consequences  to  the  short 

*  remainder  of  a  very  dechnmg  life.    He  still 

*  trusts,  under  God,  their  efficacy  will  restore 

*  hitt  to  such  a  portion  of  hodth  as  shall 

*  release  him  from  present  confiilement,  ren- 
'  defed  infinitely  more  afBicting  by  its  de- 

*  priving  him  of  an  opportimity  of  learning 
'  the  real  cause  of  accusation,  and  conse- 
'  auently  taking  the  liberty  of  offering  som6 

*  defence  in  his  Vindication,  to  mitigate  their 

*  losdships  displeasure,  happily  never  inciured 
'  before  m  tide  course  of  upwaras  of  forty  y^rs 
'  he  had  the  honour  of  a  seat  with  their 

*  lerdships/ 

James  Corry,-  being  by  order  called  in,  was 
sworn  at  the  bar,  and  proved  the  service  of 
the  Older  of  this  House,  of  Saturdav  last,  on 
lord  viscount  Strangford,  to  attend  in  his  place. 

Ordered,  Aat  Dr.- William  Harvey  do  attend 
Ibis  House  tu-morrow,  at  three  o'clock. 

George  Rochfort  esq.  bdng  by  order  called 
in,  was  sworn  at  the  bar,  and  proved  the 
recdpt  of  a  letter,  dated  South-Hill,  10th 
Jan.  and  signed  Strangford. 

Ordered,  that  the  order  for  lord  viscount 
Straneford  to  attend  at  his  place  in  the  House 
tlus  oay  be  adjourned  till  to-morrow. 

On  Thursday  the  eichth,  the  House  proceed- 
ing to  take  into  consicKeration  the  excuse  made 
by  the  lord  viscount  Strangford  for  not  attend- 
ing in  his  place  accorcting  to  the  order  of  this 
House,  and  having  examined  Dr.  William 
Harvey  respeetins  the  same,  do  conceii'o 
such  excuse  not  to  be  well-founded,  and  there- 
fore do  order,  and  it  is  hereby  ordered,  that 
the  sakl  lord  viscount  Strangford  be  taken 
into  the  custody  of  the  gentleman  usher  of 
Che  black  rod  for  his  contempt  of  the  order  of 
this  House.  ' 

On  Saturday  following,  the  tenth,  the  gen- 
tleman usher  of  the  black  rod  acqusontea  the 
House,  that  he<|had  taken  the  lord  viscount 
Strangibrd  into  custody  according  to  the  order 
of  the  House  on  Thursday  last,  fur  bis  con- 
tempt in  not  obeying  the  order  of  this  House. 
Ordered,  that  the  lord  viscount  Strangford  be^ 
lirought  to  the  bar  of  this  House,  by  the 
>  udier  of  the  black  rod. 

Whereupon  the  lord  viscount' Strangford 


being  brought  accordingly,  and  making  an 
apology  for  not  attending  in  his  place  pur- 
suant to  the  order  of  the  House,  he  begsed 
pudon  of  the  House  for  such  his  di^be- 
dience.* 

Resolved,  thait  the  lord  viscount  Strangford 
be  discharged  out  of  custody  for  his  contempt 
in  not  obeying  the  order  of  the  House. 

The  House  then  proceeded  to  take  into  eon* 
sideration  the  matter  of  the  letter  heretofore 
produced  to  this  House,  and  remaining  with 
the  clerk  of  the  parliament,  directed- to  Georeo 
Rochfort,  eSq/,  with  the  name,  *  Strangforo,' 
appearing  at  the  foot  thereof;  and  the  same 
bemg  pr^uced  to  the  lord  viscoimt  Stransford 
now  m  his  place,  he  viewed  and  perused  the 
same,  and  afterwards  the  said  lord  viscount 
Straneford  acknowledged  that  he  wrote  the 
said  letter,  and  sent  it  as  directed,  but  he 
declared  he  had  no  corrupt  motive  or  intention 
in  so  doine. 

Afber  which  he  retired  by  leave  of  the 
House,  and  the  House  proceeded  fiirUier  in 
consideration  of  the  said  matter. 

The  said  letter  was  then  read,  asfollows/viz 

^  Dear  Sir ;  Asa  busy  scene  is  likely  to 
open  af\er  the  recess^  which  will  bring  on 
momentous  transactions  to  individuals,  I 
could  wish  by  regular  attendance  to  frame  a 
right  judgment  on  the  different  cases  will 
be  brought  forward;  but  as  distressed cir- 
ci/rastStnces  deprive  me  of  means  to  appear, 
shall  I  be  deemed  too  presumptuous  in 
looking  up  once  more  to  tliat  friendship  I 
experienced  early  in  life?  I  am  conbcious 
that  on  a  former  application  you  assigned 
such  reasons  fur  a  denial  as  silenced  all 
reply,  but  as  probably  since  that  time,  rents 
have  been  more  punctually  paid,  I  am  eiv- 
couraged  from  diat  consideration  to  hope 
forgiveness,  by  renewing  a  request  produc- 
tive of  too  many  advantages  to  enumerate: 
200/.  would  fix  me  in  the  most  euviabla 
situation,  and  one  hundred  would  surmount 
some  pressing  difficulties,  and  enable  me  by 
daily  appearance  to  express  my  gratitude 
by  doing  justice,  when  I  flatter  mystlf  to  se« 
success  crown  the  undertaking.  Be  so  good 
to  favour  witli  a  line  one  who  you  may  be 
assured  is^  with  the  sincerest  regard,  dear 
Sir,  your  very  faithful  and  most  humble 
servant.  Stbangford.' 

*  Soutk-Hilly  10  January: 

Resolved,  by  the  lords  spiritual  and  tempo- 
ral in  parhament  assembled,  nemine  dissen- 
tientty  that  it  appears  to  this  House,  that  the 
lord  viscount  Strangford  in  writing  and  send- 
ing such  letter  as  aforesaid,  hath  acted  crimi- 
n^ly  and  corruptly. 

Resolved,  that  the  lord  viscount  Strangford 
be  committed  to  the  custody  of  the  gentleman 
usher  of  the  black  rod. 

Resolved,  that  this  liouse  will,  on  Monday 
next,  proceed  to  take  into  consideration,  what 
further  becomes  the  justice  and  dignity  of  the 
House  to  be  done  on  this  occasion;  and  that 


/Google 


lerj 


fUi  GEOEGE  HL       Prbceedingi  agakut  riicwmt  Strangjbrd       [IGS 


lord  viscount  Strangford  be  thea  bxooght  in 
cttttody  to  the  bar  of  tliis  House* 
*  On  wluch  day  the  House  pnx^eeded  to  take 
into  consideration  what  further  becomes  the 
iustlce  and  dignity  of  this  House  respecting 
]ord  viscount  Strangford  according  to  the 
resolution  of  Saturday  last. 

Resolved,  by  the  lords  spiritual  and  tem* 
poral  in  parliament  assembled,  nemine  dUaeTi- 
tiente,  that  the  lord  viscount  Strangford  ought 
to  be  disabled  from  sitting  in  parfiament,  or 
making  any  proxy ;  and  tnat  the  judges  be 
directed  to  prepare  a  bill  for  that  purpose. 

Lord  viscount  Strangford  was  brought  to 
the  bar,  and  the  lord  chancellor  acquainted 
him  with  the  resolutions  of  the  House  re- 
Bpectine  his  conduct,  and  he  was  then>  by 
order  of  the  House,  discharged  from  the  cus- 
tody of  the  gentleman  usher. 

On  Wednesday,  the  14th,  lord  Csurysfort, 
presented  to  the  House  a  bill,  for  disabling 
Philip  lord  viscount  Strangfbrd,  from  sitting 
in  parliament  or  making  any  proxy  therein, 
and  also  from  sitting  and  voting  on  the  tnal 
of  any  peer. 

The  said  bill  was  read  the  first  time,  and  it 
Was  ordered  that  it  should  be  read  a  second 
time  on  the  following  Saturday  the  17th,  that 
lord  Strangford  shou&  have  a  copy  of  the  bill^ 
and  that  notice  should  be  given  to  him  of  the 
said  second  reading;  accoraingly  on  Saturday 
the  17th,  the  bill  was  read  a  second  time. 
James  Corry  beine  by  order  called  in  and 
sworn  at  the  bar,  he  proved  the  service  of  a 
copv  of  the  said  bill  on  lord  viscount  Strang- 
fora,  and  that  his  lordship  had  notice  that  the 
said  bill  was  to  be  read  a  second  time  on  that 
day. 

On  Tuesday,  the  SOtfa,  the  biU  was  com- 
mitted and  reported,  with  some  amendments 
which  had  been  made  to  it  in  the  committee, 
and  which  were  agreed  to  by  the  House. 

On  Wednesday  the  21st,  the  bill  was  read 
a  ^lird  time  and  passed.  And  ^  a  message 
^  was  sent  to  the  House  of  Commons  by  two 

*  of  the  masters  in  chanceir,  to  carry  down 

*  the  said  bill,  and  desire  tneir  concurrence 
'thereto;   and  also  that  the  original  letter 

*  from  lord  viscount  Straneford  to  George 
"*  Rochfort,  esq.  dated  10th  January,  together 

*  with  an  attested  copy  of  the  minutes  of 
'  what  passed  in  this  House  on  the  24th  of 
<  March  last,  the  8th,  lOtb,  Itth,  14th,  and 
'  17  th  April  last,  be  carried  down  to  the  House 

*  of  Commons,  and  delivered  with  the  said 

*  bill,  as  containing  the  grounds  and  evidence 

*  upon  which  the  Lords  have  proceeded  in 

*  passing  the  saud  bill.' 

On  the  following  day  the  Lenfe  gave  leave 
to  their  clerk-assistant  to  attend  the  House  of 
Commons  on  the  morrow,  to  be  examined  if 
necessary  upon  the  bill. 

On  the  same  day,  April  92nd,  in  the  House 
of  Onnmons  the  bill  was  read  a  first  time, 
and  ordered  to  be  read  a  second  time  on  the 
inorxow,  and  also  it  was  ordered  that  a  copy 
of  the  :iaidingro8Sod  bili^  and  also  the  order 


for  the  reading  the  same  a  second  time  should 
be  forthwith  sent  to  the  said  Philip  lord  vis* 
count  Strangford. 

On  the  next  day,  April  23rd,  the  messenger 
who  served  lord  Strangford  with  a  copy  of  the 
bill,  and  also  with  the  order  for  the  second 
reading  of  the  same,  was  called  in,  and  exa^ 
mined  touching  the  service  of  the  copy  ot  the 
said  bill  and  oraer,  pursuant  to  the  said  order 
for  that  purpose. 

Then  the  bill  was  read  a  second  time,  and 
the  clerk-assistant  to  the  House  of  Peers  was 
caUed  in  and  examined ;  and  the  original  letter 
sent  to  this  House  by  the  Lords,  together  with 
the  said  engrossed  bill,  was  shown  lo  him  at 
the  bar,  and  he  declared  that  he  was  present 
in  the  House  of  Peers  when  lord  Strangford 
acknowledged  that  he  wrote  the  said  letter. 

The  saia  messenger  also  sud,  that  there 
was  a  cause  depending  in  the  House  of  Lord^ 
wherein  Gustavus  Hume,  esq.  was  plaintifi^ 
and  William  Burton,  esq.  was  deifendant^ 
which  was  ordered  to  be  heard  on  Wednesday 
the  28th  of  January  last,  and  that  George 
Rochfort,  esq.  is  the  father  of  the  said  Gus- 
tavus Hume. 

The  letter  was  read. 

On  the  next  day  the  bill  was  committecTy 
several  amendments  were  made  to  it,  and  th^ 
bUl  so  amended  was  read  a  third  time  aad 
passed. 

On  the  26th  it  was  returned  to  the  Lords, 
who  on  the  following  day  agreed  to  the  Com^ 
mens'  amendments. 

And  on  May  t4th,  the  act  received  the  royal 
assent. 

It  is  Stat  23  &  24,  Geo.  3,  cap.  59,  and  re« 
cites,  that,,  whereas  a  certain  cause  of  great 
moment  was  depending  m  the  House  oi 
Lords,  between  Gustavus  Hume,  esq.  and 
William  Burton,  esq.,  which  was  appointed 
to  be  heard  on  Wednesday,  the  28tn  day  oi 
January,  1784;  and  whereas  George  Roch- 
fort, esq.  is  Either  to  the  said  Gustavus  Humei 
esq.;  smd  whereas  lord  viscount  Strangford; 
pen£ng  the  said  cause,  sent  to  the  sai<j 
George  Rochfort,  a  letter  all  in  his  own  hand 
writing,  bearing  date  the  10th  day  oi 
January ;   [Here  the  letter  is  set  forth.l 

And  whereas  it  hath  been  resolved  ny  th< 
lords  spiritual  and  temporal  in  parliament  aia 
sembled,  ntmine  disientientef  that  it  ap 
peared  to  the  said  House,  that  the  said  lor^ 
viscount  Strangford  in  writing  and  sending  <j 
the  said  letter  of  the  10th  of  January,  directed 
to  the  said  Geoige  Rochfort,  eso.,  bath  actei 
criminally  and  corruptly ;  and  whereas  it  \;va 
also  resohed,  by  the  Lords  spiritual  and  tena 
poral  in  parliament  assembled,  nemijte  dii 
senHeiUef  that  the  lord  viscount  Strangfor 
ought  to  be  disabled  from  sittine  in  parlU 
mem,  or  making  any  proxy,  and  that  th 
judges  be  directed  to  prepare  a  bill  for  Ihs 
purpose: 

It  then  proceeds  to  enaet^  '  that  from  an 
'  after  the  passing  of  this  act,  lord  Stranjgfbx 
<  shall  be,  and  ishereby  disaUed fioa  Bsttin 
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*  and  votings  in  this  or  any  future  parliament,* 

*  atid  from  making  a  proxy  or  proxies  toact;  or 

<  vote  for  him  in  the  same,  and  also  from  sit- 

<  ting  and  voting  on  the  trial  of  any  peer.' 

In  the  Rolls  of  Parliament  is  a  history  of 
demdation  by  act  of  parliament,  in  the  tune 
of  fidward  4thy  from  the  peera^.  The  statute 
by  which  this  was  operated  is  exhibited  in 
the  printed  Rolls  of  Pari.  vol.  t^,  p.  179. 

llotul.  Pari.  XVII,  £dw.  iv,  memb.  10.    De- 
gradatio  GeorgU  .Neveli  de  nomine  due/ 

Wher  afore  this  tyme,  the  kyng  oure  sove- 
rayne  lonl,  for  the  gret  zeell  and  love 
be  bare  to  John  Neveli,  late  named  mar- 
quies  Mounttague,  and  oder  considerations 
bym  moved,  erecte  and  made  George  Ne- 
veli, the  eldest  son  of  the  seid  marques,  to 
be  duke  of  Bedford ;  and  at  that  tyme,  for 
the  gret  loye  his  seid  highnesse  bare  to  the 
seid  John  Novell,  purposed  and  intended  to 
have  guyffen  to  the  seid  George,  for  sustenta- 
tion  of  the  same  dignite,  sufficiaunt  liffelode : 
and  for  the  grett  offences,  unkyndnese,  and 
mysbehavyngs  that  the  seid  John  Neveli 
hath  doon  and  commytted  to  his  seid  high- 
nes  as  is  openly  knowen,  he  hath  no  cause 
to  denarte  any  lifielode  to  the  seid  Geoi^e. 
And  for  so  moch,  as  it  is  openly  knowen  that 
the  same  George  hath  not,  nor  by  enherit^ 
aunce  mey  have,  eny  iyfielode  to  support  the 
seid  name,  estate  and  dignite,  or  eny  name 
of  estate  j  and  ofte  tvmes  it  b  sen',  that  when 
eny  lord  is  called  to  nigh  estate,  and  have  not 
lioekxle  conveniently  to  support  the  same 
dignite,  it  induces  gret  poverte,  indigens,  and 
causes  oflymes  grete  extortion,  embracere, 
and  mayntenaunce  to  be  had,  to  the  grete 
trouble  of  all  such  contres  wher  such  estate 
shall  hape  to  be  infaabitet.  Wherfbre  the 
kyiig  by  the  advyse  and  assent  of  his  lordes 
spintuell  and  temporell,  and  the  oomons,  in 
this  presrat  parliament  assembled,  and  by  the 
auctorite  of  me  same,  ordened,  establisith,  and 
enactith,  that  fro  hens  forth,  the  same  erec- 
tion and  makyng  of  duke,  and  all  the  names 
of  dignite  guyffen  to  the  seid  George,  or  to  the 
seid  John  Novell  his  fader,  be  from  hens 
foith  voyd  and  of  no  effecte:  and  that  the 
same  George  and  his  heires,  from  hens  forth 
be  no  dukes,  nor  marques,  erle  nor  baron, 
tior  be  reputet  nor  taken  for  no  dukes,  nor 
marques,  erle  nor  baron,  for  no  erection  or 
creatioB  afor  made;  hot  of  that  -name  of 
duke  and  marques,  erle  and  baron,  in  hym 
and  his  beirez  cesse  and  be  voide^  and  of  non 
effecte;  the  seid  erection  or  creation  notwidi- 

Tbe  hxir  following  statutes  throw  some 
light  on  the  business. 

*  Seeinthecaseof  the  eail  of  Macclesfield, 
ante  vol.  xvi,  pp.  lioi,  1409,  the  ])rotest8  en- 
tered agunst  negathring  the  motion,  <  That 

*  the  said  earl  shall  never  sit  in  parliament, 
^  nor  cone  withiii  the  verge  (tf  the  Court' 


Printed  Rolls  of  Parliament,  vol.  5,  p.  514.— 
Eotulus  Parliament!  Summonui  apud 
Westm',  XXIX  die  A  prills.  Anno  Eegui 
Regis  Edwardi  Quarti  Tertio,  &  usque,  ia 
Annum  Quartum  continuati. 

Resumptio. — On  the  Slstday  of  January, 
1464-5, '  for  dyvers  causes,  and  considerations 
'  Goncemyng  the  honour  and  prosperite  of 
^  the  kyng  our  soverayne  lord,  and  also  the 

*  common  wele,  defence  and  welfare  of  this 
'  reame,  and  of  his  subgettes  of  the  same,  hit 

*  is  ordeyned,  enacte  and  stablished,  by  th' 

<  avis  and  assent  of  the  lords  spilelx  and 

*  temporelx,  and  of  the  commons,  in  this  pre* 
'  sent  parlement  assembled,  and  by  auctoriie 
'  of  the  same ;  that  the  kyng,  fro  the  fest  of 
'  the  purification  of  oure  lady,  the  yere  of  oure 

*  Lord  MccccLxtiii,  have^  take,  seise,  holdatid 

*  joy,  all  honours,  castelles,  lordships,  townes, 

*  towneships,  maners,  londes,  tenementes, 
'wastes,  forestes,  chaces, rentes,  annuitees, 

*  reversions,  fermes,  services,  issues,  profittes 

*  and  commoditees  of  Shires,  which  he  bad  the ' 

*  iiiith  day  of  Marche  the  first  yere  of  hfk 
^  reigne,  by  reason  of  his  coroune  of  Enelond, 

*  his  duchie  of  Comewaill,  principalte  of  Wale% 

*  and  erledome  of  Chestre,  or  eny  of  theym  ; 
'  or  that  he  had,  or  apperteyned  or  belonged 

*  to  hym,  the  said  iiiith  day  of  Macche,  or  eny 

*  tyme  Biter,  afore  the  seid  fest,  by  reason  of 
'  his  duchie  of  Lancastr',  or  by  the  foif«titurO 

*  of  Henry  the  vite,  late  in  dede  and  not  iti 
'  rieht  kyng  of  Enelond,  in  Englond,  Iriond. 

*  Wales,  and  marcnes  thero^  Guysnes  and 

*  Caleis,  and  marches  therof,  and  passed  from 

*  hym,  the  add  iiiith  day  of  Marche,  or  e^y 
'  tyme  after,  and  afore  the  seid  fest,  by  his  Ires 
'  patentes  to  eny  persone  or  persones,  in  fete 
'  symple/  fee  taOle,  terme  of  lyfe,  or  terme  of 

*  yeres.    And  that  the  k^rng  have  and  joy 

*  every  of  the  premisses,  in  like  estate  and 

*  condidon,  as  he  had  theym  the  seid  iiiith 
'  day  of  Marche,  or  afler.  And  also  that  sJI 
'veftes,  grauntes  andreleses,  made  by  tfae 
'  kyng  the  seid  iiiith  day  of  Marche,  or  eny 

*  time  after,  afore  the  seid  fest,  to  eny  persone 

*  or  persones,  of  eny  of  tho  premisses,  in  ke 

*  symple,  fee  taiUe,  terme  or  lyfe  or  terme  of 
'  yeres^  under  eny  of  his  scales,  be  from  the 

*  seid  rest  of  the  purification  voide,  and  of  noo 

*  force  nor  effecte.' 

But  from  the  operation  of  this  enactment 
of  resumption  are  very  many  exceptions,^ 
the  detailed  descriptioiis  of  which  occupy 
ufiwards  of  thirty  three  folio  pages  of  tne 
printed  Rolls  of  Parliament,  among  them  is 
the  following :  <  That  this  acte  extend  not 

<  to  eny  grannie  or  grauntes  afore  this  tyme 
^  made  to  eny  lord  not  attainted,  of  eny  rent 

*  or  annuite,  for  the  sustentation  of  his  name 

*  and  estate;  nor  to  noon  office  nor  offices. 


*  Some  of  these  exceptsons  seem  to  be 
made  merely  by  the  Idn^s  warrant  under  his 
sienet,  without  any  spe«£d  concurrence  of  the 
o&er  branches  of  the  leg^teuiie, 

uigiiizea  oy  X^jOOV  Iv^ 
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*  which  were  office  or  offices  the  seid  iiiith 

*  day  of  Marcbe  or  afore,  and  nedeth  ackuell 

*  exercise,  graimted  the  seid  iiiith  day  of 

<  Marche  or  ailer,  to  eny  persone  or  persones 
'  for  tertne  of  his  iyfe  or  their  lyfes,  with  fees, 

<  wages  and  profittes,  to  the  same  office  or 
'  offices  afore  the  seid  iiiidi  day  of  Marche 
«  due  and  accustumed.' 

And  in  the  Parliament,  which  met  on  the 
dd  of  June,  1467,  Edw.  4.  passed  a  like  act 
of  Resumption  with  some  exceptions  (see 
Rot  Pari.  7  &8,  Edw.  4,  mem.  8).— (Printed 
Rolls  Parliament,  vol.  5,  p.  573). 

In  this  statute  the  exception  corresponding 

to  that  which  I  have  above  transcribed  is 

expressed  as  follows,  viz. 

*  Provided,  that  this  acte,  nor  nothyng  con- 

teyned  therin,  extend  to  eny  graunte  or 

grauntes  afore  this  ty  me  made  to  en^r  lord  not 

•tlayntedf  of  eny  rent  or  annuite  in  or  for 

bis  creation,  supportation,  or  sustentation 

of  his  name,  honour  and  estate.     Nor  to 

eny  graunte  made  to  eny  persone  or  persones, 

of  enj  office  or  offices,  which  were  office  or< 

offices  the  seid  iiiith  day  of  Marche  or  afore, 

and  nedeth  actuell  excercise,  other  than  the 

seid  offices  of  sergeaunt  of  armes,  graunted 

the  seid  iiiith  day  of  Marche  or  ann-,  to  eny 

persone  or  persones,  for  terme  of  his  Iyfe  or 

their  lyfes,  with  fees,  wages  and  profittes, 

to  the  same  office  or  offices  due  and  accus- 

tumed.'^rSee  Rot.  Pari.  7  and  8  Edw.  4, 

mem.  8;  vol.  5,  p.  573). 

Rotul.  Parliament,  xiv.  Edw.  iv.  Mem.  16. 
Pro  duce  Glouc*. 

The  kyng  ouresovereignelord,  consideryn^ 
the  grete  and  horible  treasons  and  other  ol- 
fenses  doon  to  his  highnes,  by  John  Nevile 
late  marquys  Mountague,  entendetl  by  the 
auctorite  of  this  present  parlement,  to  have 
atteynted  and  disabled  the  said  late  marquys 
and  his  heires  for  ever,  accordyng  to  his  deme- 
xiles,  which  to  doo  the  same,  oure  sovereigne 
lord,  at  the  humble  request  and  prayer,  as 
well  of  his  right  dere  brother  Richard  due  of 
Gloucestr*,  and  other  lordes  of  his  blode,  as 
of  other  of  his  lordes,  spareth  and  will  no 
ferther  in  that  behalf  procede:  Nevertheles 
the  same  our  sovereigne  lord,  remembryn^ 
the  grete  and  laudable  service,  that  his  seiu 
light  dere  brother  Richard  due  of  Gloucestr* 
hath  dyvers  tymes  duon  to  his  highnes,  by 
th'  advis  and  assent  of  the  lordes  spintuelx  and 
temporelx,  and  commens,  in  this  present  par- 
lement assembled,  and  by  th'  auctorite  of  the 
same,  ordeyneth,  establissheth  and  enacteth, 
this  present  xxiii  day  of  Februarie,  that  his 
said  brother  have,  hold,  )>ossede  and  enyoie, 
t6  him  and  his  heires  of  his  body  laufully  be- 
eoten,  also  long  as  there  be  any  heire  mayle 
Degoten  of  the  body  of  the  said  marquys,  the 
honours,  castelx,  lordships  and  maners  of 
Midelhain,  and  Shirefhoton,  with  all  theur 
membres  and  appurtenaunces^  the  lordships 
aod  qiauers  of  EstlUlyng^  Elvyngton,  Skir- 


peobek,  Yaiesthorp,  Raskell,  Houke,  Scoreby, 
Wilberfosse,Stanfoidbrig,  Uundburton,  Knap- 
ton,  Rise  in  Uoldernes,  Sutton  upon  Derwent, 
Shirborn  in  Uerttordiilh,  Appiitou  in  KidaJe^ 
Sutton  in'  Gaitresse,  kud  Ttiurlesthorp,  Carle- 
ton  with  Coverdale  in  Coverdale,  West  Wit* 
ton,  Wodhall,  Ketilwell  in  Craven,  Newbig- 
yng,  Thoralby  with  Bisshopesdale,  Burton, 
Baynbrig  wilh  the  vale  of  Wyosladale,  Braith- 
waite,  Aykescanh,  Crakehall,  Busseby,  Face- 
by,  Carleton  in  Clevelond,  Little  Crakehall, 
Bowes,  Newforest,  Arkelgarthdale,  Hopes, 
otherwise  called  Esthope,  Westhope,  Multon, 
Forset,  Gillyne,  Salkeld,  Soureby,  Langwath- 
by,  Scotby  andi  Carlaton,  with  all  the  appur- 
tenauncez ;  the  barony  of  Worton,  fre  chace 
in  Wynsladale,  ten  pound  of  rent,  goyng  oute 
yerely  of  the  castell  and  maner  of  Wilton,  the 
toll  of  Bowes,  Leamyng,  Difford  and  Smeton, 
the  wapentakes  or  baillewykes  of  Langbergh, 
Hang,  Haiikeld  and  Gillyng;  the  advousons 
of  the  chirches  of  Muremoukcton,  Walkyng- 
ton  and  Elvyngton,  and  of  a  chaunterrie  in 
the  chirch  of  Appilton,  a  mille  in  Riche- 
mond,  and  the  issues  and  [)rofittes  of  a  ferme 
called  litl'erme,  the  half  of  the  soilc  and  wod 
of  Snape,  called  the  Westwode,  all  homages, 
rentes,  called  Castelward,  kuyght's  fees,  rentes 
and  services  of  free  tcnauntez,  to  the  castell, 
honour  and  lordship  of  Ricliemoud,  or  to  any 
parcell  therof  belonging,  perteynyng,  or  ow- 
yn^  to  perteyne ;  the  which  honours,  castelx. 
lordships,  maners,  londes,  tenementes,  and 
all  other  the  premisses,  late  were  Hichard 
Kevile  late  erie  of  Warwyk,  or  any  other 
persones  or  persone  to  the  use  of  the  same 
crlc.  Also  the  kynsoure  said  sovereigne  lord, 
by  the  assent  ana  auctorite  be  foresaid,  or* 
dcyueth  and  enacteth,  that  his  said  brother 
have,  hold,  possede  and  enyoie,  to  hym  and 
his  said  heires,  also  long  as  there  be  any  heire 
male  begoten  of  the  said  body  of  the  said  late 
marquys,  all  other  londes,  teu^nientes^  rentes, 
revercions,  services  and  heriditaments  what- 
soever, tlie  which  also  were  the  said  late 
eric's,  or  any  other  persone  or  persones  to  the 
use  of  the  said  erle,  in  Shirefhoton,  Midelham, 
Estlillyng,  Elvyngton,  Skirpcnbek,  Yares- 
thorp,  Haskell,  Houke,  Scoreby,  Wylberfosse, 
Stanfordbrig,  Uundburton,  Knapton,  Rise  ia 
Holdernes,  Sutton  upon  Derwent,  Shirbum 
in  liertfordlith,  Appilton  Ridall,  Sutton  in 
Galtresse,  Moremonkton,  Walkyngton,  El* 
vyngton,  Catton,  Towthorp,  Brian  Askham, 
Weairby,  Teneryngtou,  Westlillyng,  Riton, 
Bue;thorp,  Towthorp  uppon  the  WoS,  Wyn- 
sladale, Worton,  Carleton,  W^estwitton,  Wod- 
hall, Ketilwell  in  Craven,  Newbigyug,  Thoiul- 


by,  Bisshopesdale  Burton,  Baynbr}'g,  Braith* 

\  "  '.      isby,  Faceby, 

Carleton   in   Clevelond,     Litle     Crakehafi, 


wait,  Aykescarth,  Crakeball,  Busby,  Faceby 


Bowes,  Newe  Forest,  Arkelgarth-dale,  Hopes, 
Multon,  Forset,  Gillyng,  Wilton,  Walden, 
Kcrperby,  Lyrtjugton,  Barnyngham,  Stan- 
howkclci,  Bolron,  FegberbV|  Sowtlicouioii, 
Coldconyngstonc,  Uildcrivcll,  Raud,  Neuton, 
Herlesey,  Salkyld;  FeiireU)|  Sourebyi  Lau^* 
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wathby^Seotby  and  Carlaton,  with  their  ao- 
purtenaunces,  and  with  knyghten  fees,  ad- 
▼otisons  of  chirches,  abbeys,  priories,  hos- 
pitals, chapels,  and  other  benefices  of  the 
chirche  whatsoever,  chaseis,  warennez,  fraun- 
chesies,  liberties,  privileges,  feyres,  merketts. 
and  all  other  prohttes  whatsoever,  to  the  said 
jnanersand  other  the  premysses  bebngyng 
or  appertevnyng:  Saving  to  all  the  kyqg's 
liege  people  and  their  hcires  not  atteynted, 
other  then  the  heires  male  of  the  body  of  the 
said  late  marquys  begoten,  and  Isabell  late  his 
wyf,  and  other  then  oure  said  sovercigne  lord 
and  his  heires,  and  the  lordes  of  whomc  any  of 
the  premysses  be  holdyn  and  their  heires, 
as  for  an]^  ward  of  any  part  of  the  same,  by 
reason  of  the  nonnage  of  the  heires  males  of 
the  body  of  the  said  marques  begoten,  and 
the  heires  of  Richard  late  erle  of  Salesbury, 
and  the  feofies  of  the  same  erle,  and  the 
f^fies  of  Richard  late  erie  of  Warwyk,  and 
the  feoffes  to  the  use  of  the  said  Richard  late 
erle  of  Salesbury,  and  the  feoffes  to  the  use 
of  the  said  Richard  late  erle  of  Warwyk,  and 
their  heires  and  assienes,  and  the  heires  and 
assignes  of  every  of  theym,  in  and  of  the  pre- 
misses and  every  part  therof,  such  right, 
title  and  mteresse,  as  they  had  or  shuld 
haare  had  if  this  acte  had  never  been  made. 
Also  it  is  ordcyned  by  the  said  auctorite,  that 
if  the  said  issue  male  of  the  body  of  the  said 
John  Nevill  knyght  begoten  or  comyng, 
dye  withoute  issue  roayle  of  their  bodies 
comyng,  lyfyng  the  said  due;  that  then 
t^te  said  due  to  have  and  enyoie  all  the  pre- 
misses for  terme  of  his  lyfc. — Printed  Rolls 
Pari.  vol.  6,  p.  124,  185. 

Botul.  Parliament  xiv  Edw.  iv.  Memb.  17. 
Pro  duce  Claren'. 
The  kyog  oure  sovercigne  lord,  copsideiyng 
the  grete  and  horrible  treasons  and  other  ol- 
fcnses  doon  to  his  highnes,  by  John  Nevile 
late  marquys  Mountague,  entended  by  th' 
auctorite  of  this  present  parlement,  to  have 
alteynted  and  disabled  the  said  marquys  and 
his  heires  for  ever,  accordyng  to  his  deme- 
rites,  which  to  doo  the  same,  oure  sovereigne 
lord,  at  the  humble  request  and  prayer,  as 
well  of  his  right  dere  brother  George  due  of 
Clarence,  and  other  lordes  of  his  blode,  as  of 
other  his  lordes,  spareth,  and  woU  no  ferther 
in  that  behalf  procede  :  Nevertheles  the 
3»ame  oure  sovereigne  lord,  rememtr^rng  the 
srete  and  laudable  service,  that  his  said  right 
iSere  brother  George  due  of  Clarence  hath 
dyvers  tvmes  doon  to  his  highnes,  by  th'  ad* 
vice  and  assent  of  the  lordes  spirituelx  and 
temporelx,  and  the  commens,  in  this  present 
parlement  assembled,  and  by  th'  auctorite  of 
the  same,  ordeyneth,  establissheth  and  en- 
acteth,  tliis  present  xziiii  day  of  Februarie, 
that  his  said  brother  have,  hold,  possede  and 
enyoie,  to  hym  and  his  heires  of  his  body  lau- 
fiiUy  begoten,  also  lone  as  there  be  any  heire 
mayle  Meoten  of  the  Dodye  of  the  said  mar- 
quysy  the  lordship  and  manere  of  Claveiyng, 
vilh  the  membres  aoj}  appurienaunces  of  the 
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same  in  the  counte  of  Essex,  tlie  mansion  or 
mease  called  the  Berber,  and  ix  meases  ther- 
to  annexed,  with  th'  appurtenaunces  in  the 
cite  of  London ;  the  which  lordship,  maner, 
mansion  and  meases,  late  were  Richard  Ne- 
vile late  erle  of  Warwyk,  or  any  other  per- 
sones  or  persone  to  th'  use  of  the  said  erle  : 
Sa\7ng  to  all  the  kyng's  liege  people  and  their 
heires  not  atteynted,  other  then  the  heires 
male  of  the  body  of  the  said  late  marqiiys  be- 
eoten,  and  Isabell  late  bis  wyfe,  and  other 
uien  our  said  sovereigne  lord  and  his  heires^ 
and  the  lordes  of  whome  any  of  the  premysses 
be  holden  and  their  heires,  as  for  any  warde 
of  any  part  of  the  same,  by  reason  of  the 
nonnas^e  of  the  heires  males  of  the  body  of 
the  satd  marqueS  begoten,  and  the  heires  of 
Richard  late  erle  of  Salesbury,  and  the  feoffes 
of  the  same'  erle,  and  the  feoffes  of  Richard 
late  erle  of  Warwyk,  and  the  feofies  to  th' 
use  of  the  said  Richard  late  erle  of  Salisbury, 
and  the  feoffes  to  th'  use  of  the  said  Rjchant 
late  erle  of  Warwyk,  and  their  heires  and  as- 
si^es^and  the  heires  and  assignes  of  every 
■of  theym,  in  and  of  the  premysses  and  every 
part  tnerof,  such  right,  title  and  interesse, 
as  they  had  or  shuld  have  had  if  this  acte 
had  never  be  pnade.  Alsp  it  is  ordeyned  by 
the  said  auctorite,  Uiat  if  the  said  issue  male 
of  the  body  of  the  said  John  Nevil^  knyght 
begoten  or  comyng,  dye  withoute  issue  male 
of  their  bodies  comyng,  lyfyng  the  said  due  ; 
that  then  the  said  due  to  have  and  enyoie  all 
the  premisses  for  terme  of  his  lyfe^-— Printed 
Rolls  Pari.  vol.  6,  p.  1S5. 

Dr.  Henry  says, '  In  a  parliament  that  was 
'then  (1467)  sitting  at  Westminster,  an  act 

*  passed  empowering  the  king  to  resume  the 
'  estates  he  had  given  away  (with  some  ex- 
'  ceptions)  since  his  accession  to  the  throne. 

*  This  act  (it  is  said)  was  chieflv  intended 
'  against  the  Neviles^  who  had  obtained 
'  grants  of  several  forfeited  estates,  as  a  re- 
'  ward  for  their  services  in  rwsing  the  king  to 
'  the  throne.  The  king  immediately  resumed 
'  two  manors  which  he  had  granted  to  the 

*  archbishop  of  York,  but  abstained  from  the 

*  further  execution  of  the  act  for  some  time.* 

It  is  not  necessary  here  to  enter  into  the 
particulars  of  Edward's  resumptions  of  two 
manors  from  John,  archbishop  of  York,  and 
the  subsequent  re-grant  of  them  to  him.  The 
account  ot  the  conduct  of  this  archbishop  as 
related  by  the  historians,  though  not  so  pro- 
minent as  that  of  Warwick,  yet  contains  mat- 
ter of  curiosity. 

It  is  not  immaterial  to  notice  what  is  said 
in  the  two  acts  of  resumption,  concerning 
grants  made  to  any  lord,  not  attainted,  of  any 
rent  or  annuity  in  or  for  his  creation,  sup- 
portation,  or  sustentation  of  his  name,  &c. 
and  the  manifest  allusion  to  it  in  the  act  of 
degradation ;  the  following  is  a  short  account 
of  the  relationship  in  which  the  most  conspi- 
cuous persons  of^  the  Nevile  family  of  this 
period,  stood  to  each  other. — ^Richard,  eldest 
soa  of  Ralph  Nevile  earl  of  Westmorland,  by 
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bis  second  wife  Joan  daughter  of  John  of 
Craunt,  married  Alice,  daugnter  and  heir  of 
Thomas  de  Montacute,  earl  of  Salisbury. 
This  Richard  (4th  May,  20  Hen.  6,  a.d. 
1412,)  was  created  earl  of  Salisbury.  In  1460 
he  was  beheaded  at  Wakefield.  Among  other 
children  he  had  four  sons  of  whom — 1.  The 
eldest  was  Richard,  the  famous  earl  of 
Warwick,  who  was  so  created  1447,  and  suc- 
ceeded ias  earl  of  Salisbury,  1461;  he  was 
killed  at  Barnet 

2.  The  second  son  was  sir  Thomas,  who 
was  slain  with  his  father  at  Wakefield,  De- 
cember 31st,  1460. 

3.  The  third  son  was  John,  the  person 
mentioned  in  the  statute  of  degradation 
printed  above,  who  was  created  earl  of 
^Northumberland,  4  £dw.  4,  and  marquis  of 
Montague,  in  1470,  in  which  year  he  was 

^  al^  aiittle  before  the  battle  of  Barnet.  His 
fM)n  George,  who  succeeded  as  marquis  of 
Montague  in  1470,  and  was  created  duke  of 


Bedford,  was,  as  we  have  seen,  the  person 
degraded. 

4.  The  fourth  son  was  George,  archbishop- 
ofYork. 

Sir  Heniy  Nevile^  who  was  slain  at  Edge* 
cotefield,  1469,  dunng  his  father's  life-tioae, 
was  first  cousin  to  Richard,  ;the  famous  earl 
of  Warwick,  being  the  only  son  of  George 
Nevile,  lord  Latimer,  who  was  the  third  son 
of  Ralph  Nevile,  earl  of  Westmorland,  and 
his  second  wife  Joan,  mentioned  above :  this 
Henrv  had  issue  Richard,  who  succeeded  hi»- 
grandfather  as  lord  Latimer. 

From  the  conspicuous  share  which  the  Ne- 
villes had  in  the  transactions  of  Edward  the 
4th's  reisn,  copious  mention  is  made  of  them 
by  the  iiistorians ;  but  I  do  not^  either  in 
Stowe  or  in  Hume,  find  any  mention  of  the 
degradation  of  the  duke  of  Bedford.  Habing- 
ton,  in  his  life  of  Henry  the  4th,  so  far  as  I 
have  observed,  does  not  at  all  notice  thisduka 
of  Bedford. 


570.  The  Trials  of  George  Gordon^  Esq.^  commonly  called 
Lord  George  Gordon^*  for  a  Libel  on  the  Judges  and 
the  Administration  of  the  Law ;  of  Thomas  Wilkixs  for 
printing  the  said  Libel;  and  of  the  said  George  Gordon^ 
Esq.  for  a  Libel  on  the  Queen  of  France  and  the  French 
Ambassador.  Tried  in  the  Court  of  King's  Bench^  Guild* 
hall^  before  the  Hon.  Francis  Bulleh^  Esq.^  one  of  the 
Justices  of  his  Majesty's  Court  of  King's  Bench^  on  Wed- 
nesday the  6th  of  June:  27  George  IIL  A.  D.  1787. f 


The  iNFoaMATiOK. 

Of  Hilary  Term,  in  the  twentv-seventh  year 
of  king  George  the  third. 

JLo}i<2tm,>  SE  it  rememheredy  that  Richanl 
to  wit,  \  Pepper  Arden^  esq.  attorney  genera) 
of  our  present  sovereign  lord  the  king,  who 
for  our  said  present  sovereign  lord  the  king 
/prosecutes  in  this  behalf,  in  his  proper  person 
comes  into  the  court  of  our  said  present 
{sovereign  lord  the  king,  before  the  king 
himselt,  at  Westminster,  on  Tuesday  next 
after  the  octave  of  St.  Hilary  in  this  same 
term,  and  for  our  said  lord  the  king  giveth 
the  court  herq  to  understand  and  be  imormed, 
that  before  and  at  the  time  of  the  writing, 
piinting,  and  publishing  of  the  false,  wicked, 
malicious,  scandalous,  and  seditious  libel, 
hereinafler  next  mentioned,  it  was  believed 
and  understood  by  and  amongst  his  said 
majesty's  subjects,  that  his  said  majesty  was 

*  See  his  trial  for  high  treason  ante  vol.  31. 
p.  485. 
t  Taken  in  short  hand  by  Joseph  Gurney. 


then  shortly  about  to  cause  to  be  transported 
divers  felons  and  other  offenders,  liable  to 
be  transported  by  the  laws  of  this  realm,  to 
a  certain  place  in  parts  beyond  the  seas, 
called  Botany  Bay,  to  wit  at  London  afore* 
said,  in  the  parish  of  St.  Mary  le  Bow,  in  the 
ward  of  Cheap  :  and  the  said  attorney- generat 
of  our  said  lord  the  king,  for  our  said  lord 
the  king,  further  gives  the  court  here  ^o  under- 
stand  and  be  informed,  that  before  and  at 
the  time  of  the  writing,  printing,  and  pub- 
lishing of  the  false,  wicked^  malicious,  scan* 
dalous,  and  seditious  libel  hereinafter  next 
mentioned,  divers  persons  had  been  and  were 
confined  in  divers  of  his  said  miyesty's  eaols 
withm  this  kingdom,  under  sentence  of  death 
or  transportation,  for  divers  crimes  by  the 
laws  and  statutes  of  this  realm  punishable 
with  death  or  transportation;  and  that 
George  Gordon,  late  of  London  aforesaid 
esq.  ^commonly  called  lord  George  Gordon), 
well  Jcnovring  the  several  premises  aforesaid^ 
but  being  a  wicked,  malicious,  seditious,  and 
ill-dispo^  person,  and  being  greatly  disaf* 
fecVed  to  our  said  prae&t  sovereign  loxd  tha 
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kinz,  and  to  the  laws  and  constitution  of  this 
feaun,  and  wickedly,  maliciously,  and  sedi- 
tiously intending,  devising,  and  contriving  to 
stir  up  and  excite  tumults,  discontents,  insur- 
rections, and  seditions,  as  well  in  divers  of  his 
3aid  majesty's  gaols  in  this  kingdom  amongst 
l^e  prisoners  confined  thcrcm,  and  then 
under  sentence  of  death  or  transportation  for 
divers  crimes  by  the  laws  and  statutes  of  this 
realm  punishable  with  death  or  transporta- 
tion, as  amongst  divers  others  of  his  said 
majesty's  subjects ;  and  also  to  insinuate,  and 
cau^e  it  to  be  believed,  that  divers  laws  of 
this  realm,  whereby  sundry  crimes  are 
punishable  with  deatn,  were  made  contrary 
to  the  law  of  God  and  the  rightful  power  of 
the  king  and  parliament  of  this  realm  to 
fnake  such  laws,  and  also  unlawfully,  wick- 
edly, and  maliciously  intending,  desigmng,and 
tontrivine  to  excite  a  general  disaffection 
amonffst  nis  said  majesty^'s  subjects  towards 
the  administration  of'^ justice  within  his  said 
inajesty's  realm,  and  to  render  his  said  ma- 
jesty's judges  authorized  to  administer  the 
same  suspected  of  an  undue  administration 
thereof,  and  by  means  thereof  to  draw  upon 
his  sdd  majesty's  judges  the  general  ill-will, 
contempt,  and  hatred  of  his  said  majesty's 
subjects,  on  the  twenty-secondday  of  January, 
ih  the  twenty-seventh  year  of  the  reign  of 
our  said  present  sovereign  lord  the  king,  with 
force  ana  arms,  at  London  aforesaid,  m  the 
parish  of  St.  Mary  le  Bow  aforesaid,  in  the 
ward  of  Cheap  aforesaid,  wickedly,  mali- 
tiously,  and  seditiously  did  write,  compose, 

erint,  and  publish,  and  cause  and  procure  to 
e  written^  composed,  printed,  and  published, 
«  certain  false,  wicked,  malicious,  scandalous, 
and  seditious  libel,  intituled,  '  The  Prisoners 
'Petition  to  the  Right  Honourable  Lord 
*  George  Gordon,'  and  which  said  libel  is  also 
further,  intituled,  '  The  Prisoners  Petition  to 
'  the  Right  Honourable  Lord  George  Gordon, 
'to  preserve  their  Lives  and  Liberties,  and 
'  prevent  their  Banishment  to  Botany-bay ;' 
in  which  said  libel  is  contained  according 
to  the  tenor  and  effect  following:  but  we 
(meaning  the  supposed  prisoners  in  whose 
names  tne  said  supposed  petition  purported 
to  have  been  written)  have  reason  to  cry 
aloud  fix>m  our  dungeons  and  prison  ships,  in 
defence  of  our  lives  and  liberties  in  this  ad- 
vanced period  of  the  world  (when  many  king- 
doms and  commonwealths  affect  holiness 
unto  the  Lord,  and  profess  to  take  hold  out 
of  all  languages  of  the  nations,  even  to  take 
hold  of  the  s^irt  of  him  that  is  a  Jew,  saying; 
we  will  go  witli  you,  for  we  have  heard  that 
God  is  with  you) ;  that  the  just  punishment 
ordained  by  God  for  our  trespasses  of  thievery, 
is  profanely  altered  by  men  like  ourselves ; 
that  his  adequate  judgment  of  our  offences, 
mingled  with  mercy,  is  not  executed  upon 
us  in  righteousness  ;  that  the  everlasting  law 
of  his  statutes  is  changed  and  perverted  to 
OUT  destruction,  and  the  true  record  of  the 
Almighty  is  falsified  and  erased  by  tlie  law- 
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yers  and  judges  (who  sit  with  their  hacks  to 
the  words  of^the  living  God,  and  the  fear  of 
man  before  their  faces)  till  the  streets  of  our 
city  have  run  down  with  a  stream  of  blood 
instead  of  righteousness,  as  it  is  at  this  day ; 
just  SIS  if  the  kingdoms  and  commonwealths 
at  this  advanced  era  were  still  aliens  from 
the  commonwealth  of  Israel,  and  strangers 
from  the  covenants  of  promise,  having  no 
hope,  and  without  God  m  the  world.  How 
long,  O  Lord  !  shall  these  whited  walls  of 
council,  who  sit  to  judge  the  people  afler 
the  law  (meaning  his  said  majesty's  judges), 
command  us  to  be  hanged  contrary  to  the 
law?  They  (meaning  his  said  majesty's 
judges)  tithe  mint  and  rue,  and  all  manner  of 
herbs,  by  making  long  charges  to  the  juries 
with  a  show  of  justice  and  reli^on,  and 
af^rwards  pass  over  judgment  and  the  love 
of  God  by  pronouncing  the  sentence  of  death 
upon  us  (meaning  upon  such  of  the  said  pri- 
soners as  had  been  sentenced  to  death  as 
aforesaid)  and  shedding  our  innocent  blood, 
(meaning  the  blood  of  such  prisoners  as  last 
aforesaid)  for  expiabre  trespasses  which  do 
not  require  our  cutting  off  from  the  people 
(meaning  the  capital  punishment  of^  such 
prisoners  as  last  aforesaid).  Surel.^^  then  shall 
the  blood  of  our  lives  (meaning  the  lives  of 
such  prisoners  as  last  aforesaid)  be  required 
at  their  hands  (meaning  the  hands  of  his 
said  majebty*s  judges),  hfe  for  life,  banish* 
ment  for  banishment :  Whoso  sheddeth 
man's  blood  by  man  shall  his  blood  be  shed; 
for  in  the  image  of  God  made  he  man^  There 
is  now  but  a  step  between  us  and  eternity ; 
it  behoves  therefore  to  be  instant  in  speaking 
the  truth,  and  to  demand  speedy  justice  :  the 
hangman  and  the  scaffolding  of  the  new 
drop  is  already  prepared  for  our  executions  on 
one  hand,  and  governor  Phillip  and  'military 
tyranny  at  Botany-bay  (meaning  the  said 
place  in  parts  beyond  the  seas,  called  Botany- 
Day)  awaits  us  on  the  other ;  and  in  which 
said  libel  is  also  contained  according  to  the 
tenor  and  effect  following  t  we  look  with 
concern  and  abhorrence  on  the  bloody  hue 
of  the  felony  laws,  and  the  frequent  execu- 
tions in  England  in  this  reign  under  a 
nominal  administration  of  justice  (meaning 
that  justice  had  not  been  truly  ad  minis terert 
in  Endand  during  his  saki  iiiajesty'ij  reign) 
since  the  time  our  eyes  have  been  open  to 
the  expectation  of  salvation,  pardon,  expia- 
tion, and  deliverance  in  this  world,  through 
the  divine  providence,  justice,  and  mercy 
of  God's  holy  law  in  favour  of  our  cases, 
annulling  the  rigour  of  our  sentence;?,  and 
in  arrest  of  the  perverted  judgments  pro- 
nounced upon  us;  in  contempt^  of  our  said 
lord  the  king,  in  open  violation  of  the  laws 
of  this  kingdom,  to  the  evil  exarnplc  of  all 
others  in  the  like  case  offending,  and  against 
the  peace  of  our  said  lord  the  king,  his 
crown  and  dignity.  And  the  said  attorney- 
general  of  our  said  lord  the  king  furtheif 
gives  the  court  here  to  understand  and  be 
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infoimedy  that  before  and  at  the  tim6  of  the 
priDting  and  publishing  of  a  certsdn  other 
false,  wicked,  malicious,  scandalous^  and 
seditious  libel  herein-after  next  mentioned,  it 
^as  believed  and  understood  by  and  amongst 
his  said  majesty's  subjects,  that  his  said 
majesty  nvas  then  shortly  about  to  cause  to 
be  transported  divers  felons  and  other  of-* 
fenders  liable  to  be  transported  by  the  laws 
of  this  realm  to  a  certain  place  in  parts  be- 
Tond  the  seas,  called  Botany-bay,  to  wit,  at 
London  aforesaid,  in  the  parish  and  ward 
aforesaid :  and  the  said  attorney-general  of 
eur  said  lord  the  king,  for  our  said  lord  the 
king,  further  gives  the  Court  here  to  under- 
stand, and  be  informed,  that  before  and  at 
the  time  of  the  printing  and  publishing  of  a 
certain  other  false,  wicked,  malicious,  scan- 
iblous,  and  seditious  libel  hereinafter  next 
mentioned,  divers  persons  had  been  and 
were  confined  in  divers  of  his  majesty's 
gaols  within  this  kingdom,  under  sentence  of 
death  or  transportation^  for  divers  crimes  by 
the  laws  and  statutes  of  this  realm  Dunishable 
with  death  or  transportation;  ana  that  the 
flaid  George  Gordon,  late  of  London  afore- 
said, esq.,  (commonly  called  lord  George 
Gordon),  well  knowing  the  several  premises 
aforesaid,  but  being  a  wicked,  malicious, 
seditious,  and  ill-disposed  person,  and  being 
greatly  disaffected  to  our  said  present  sove- 
veign  iotd  the  king^  and  to  the  laws  and 
oonstitution  of  this  realm,  and  unlavdiilly, 
wickedly,  maliciously,  and  seditioudy  in- 
tending, devising,  and  contriving  to  stir  up 
and  excite  tumults,  discontents,  insurrections, 
and  seditions,  as  well  in  divers  of  his  said 
majesty's  gaols  in  this  kingdom  amongst 
the  prisoners  confined  therein,  and  then 
iioder  sentence  of  death  or  transportation 
£>r  divers  crimes  b^  the  laws  and  statutes 
of  this  realm  punishable  with  death  or 
transportation,  as  amongst  divers  others  of 
lus  said  majesty's  subjects;  and  also  to 
insinuate,  and  cause  it  to  be  believed,  that 
divers  laws  of  this  realm^  whereby  sundiy 
«rimes  are  punishable  with  death,  were  made 
contrary  to  the  law  of  God  and  the  riehtful 
power  of  the  king  and  parliament  or  this 
realm  to  make  such  laws;  and  also  unlawfully, 
wickedly,  and  maliciously  intending,  destsn- 
ing,  and  contrivine  to  excite  a  general  dis- 
aoection  amonsst  his  said  majesty's  subjects 
towards  the  administration  of  justice  witlun 
his  said  majes^'s  realm,  and  to  render  his 
aaid  majesty's  judges  authorized  to  administer 
the  same  suspect^  of  an  undue  administra- 
tion thereof,  and  by  means  thereof  to  draw 
upon  his  said  majesty's  judges  the  general 
lUp-will,  contempt,  and  hatred  of  his  said  ma- 
jesty's subjects,  on  the  said  twenty-second 
day  of  January,  in  the  said  twenty-seventh 
vear  of  the  reign  of  our  ssud  present  sovereign 
lord  the  kin^  with  force  and  arms,  at  Lon- 
don aforesaid,  in  the  parish  and  ward  afore- 
avid,  wickedly,  maliciously,  and  seditiously 
did  pdat  and  publish,  and  cause  aod  piocgre 
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%6  be  printed  and  j^ublished'  a  certain  other 
false,  wicked,  malicious,  scandalous,  and  se-* 
ditious  hbel,  intituled,  '  The  Prisoners  Peti--' 
'  tion  to  the  Right  Honourable  Lord  George 
'  Gordon,'  and  which  said  libel  is  also  further 
intituled,  <  The  Prisoners  Petition  to  the 
'  Right  Honourable  Lord  George  Gordon,  to^ 
*  preserve  their  Lives  and  Liberties,  and  pre- 
I  vent  their  Banishment  to  Botany-Bay ;'  and 
in  which  said  last-mentioned  libel  is  con- 
tained according  to  the  tenor  and  effect  fol- 
lowing :  but  we  (meaning  the  said  supposed 
prisoners  in  whose  names  the  said  supposed 
petition  purported  to  have  been  written)  have 
reason  to  cry  aloud  from  our  dungeons  and 
prison-ships  in  defence  of  our  lives  and  liber- 
ties in  this  advanced  period  of  the  world 
(when  many  kingdoms  and  common-wealths 
affect  holiness  unto  the  Lord,  and  profess  to- 
take  hold  out  of  all  languages  of  the  nations, 
even  to  take  hold  of  the  skirt  of  him  that  is  a 
Jew,  saving,  we  will  go  with  you,  for  we  have 
heard  that  God  is  with  you);  that  the  just 
punishment  ordfuned  by  God  for  our  tres- 
passes of  thievery  is  profanely  altered  hymen 
like  ourselves;  that  his  adequate  judgment  of 
our  offences,  mingled  with  mercy,  is  not  exe- 
cuted upon  us  in  righteousness ;  that  the  ever- 
lastins  law  of  his  statutes  is  changed  and  per- 
verted to  our  destruction;  and  the  true  record 
of  the  Almighty  is  falsified  by  the  lawyers  and 
judees  (who  sit  with  their  backs  to  the  words 
of  uie  living  God,  and  the  fear  of  man  before 
their  faces)  till  the  streets  of  our  city  have 
run  down  with  a  stream  of  blood  instead  of 
righteousness,  as  it  is  at  this  day;  just  as  if 
the  kingdoms  and  commonwealths  at  this  ad« 
vanced  era  were  still  aliens  from  the  com* 
monwealth  of  Israel,  and  strangers  from  the- 
covenants  of  promise,  having  no  hope,  and 
without  God  in  the  world.  How  long,  O 
Lord !  shall  these  whited  walls  of  council, 
who  sit  to  judge  the  people  after  the  law. 
(meaning  his  said  majesty's  judges)  command 
us  to  be  nanged  contrary  to  the  law  ?  They 
(meaning  his  said  majesty 'sjudees)  tithe  mint 
and  rue,  and  all  manner  of^herbs,  by  nuJdng 
long  chafjges  to  the  juries  with  a  show  of  justice 
andrcligion,  and  afterwards  pass  ever  judg* 
ment  and  the  love  of  God  by  pronouncing  the 
sentence  of  death  upon  us  (meaning  upon 
such  of  the  said  last-mentioned  prisoners  aa 
had  been  sentenced  to  death  as  last  aforesaid), 
and  sheddinjg  our  innocent  blood  (meaning, 
the  blood  of^such  prisoners  as  last  aforesai<Q^ 
for  exfMable  trespasses,  which  do  not  require 
our  cutting  off  from  the  people  (meaning  the 
capital  punishment  of  such  prisoners  as  last 
aforesaid)^  Surely  then  ^all  the  blood  of  our 
lives  (meanizig  the  lives  of  such  prisoners  as 
last  aforesaid)  be  required  at  tneir  hands^ 
(moaning  the  hands  of  his  said  majes^'» 
judges),  life  for  life,  banishment  for  minish* 
ment :  whoso  sheddeth  man's  blood  by  man» 
shall  his  blood  be  shed ;  for  in  the  image  of 
God  made  he  man.  There  is  now  but  a  step^ 
between  us  and  eternity^  It  behoves  there*' 
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fore  to  be  instant  in  speaking  the  truth,  and 
to  demand  speedy  justice:  the  hangman  and 
the  scaffolding  m  the  pew  drop  is  already 
^prepared  for  our  executions  on  one  bend,  aad 
governor  PhilUp  and  mititaty  lyrauuy  st  Bo- 
tany-bay (mcamiMBthe  said  place  in  parts  be- 
yead  the  aeas,  culed  Botanv-ba^)  awaits  us 
en  the  other ;  and  in  which  said  last-men- 
tioned libel  is  also  contained  according  to 
the  tenour  and  effect  following :  We  look  with 
•concern  and  abhorrence  on  the  bloody  hue  of 
the  felony  laws,  and  the  frequent  executions 
in  England  in  this  reign,  under  a  nominal  ad- 
ninistration  of  justice  (meaning  that  justice 
liad  not  been  truly  administered  in  England 
during  his  said  majesty's  reign),  since  the 
time  our  eyes  have  been  opened  to  the  ex- 
pectation of  salvation,  pardon,  expiation,  and 
deliverance  in  this  world  througn  the  divine 
tnrovidence,  justice,  and  mercy  of  Ood's  holy 
iaw  in  favour  of  our  cases^  and  annulling  the 
ligoitr  of  our  sentences,  and  in  arrest  of  the 
perverted  judgment  pronounced  upon  us ; — 
in  contempt  of  our  said  lord  the  king,  in  open 
-violation  of  the  laws  of  this  kingdom,  to  the 
«vil  example  of  all  others  in  the  like  case 
offeading,  and  agaunst  the  peace  of  our  said 
sovereign  lord  tlie  king,  his  crown  and  dig- 
nity. And  the  said  attorney-general  of  our 
»id  lord  the  king,  for  our  said  lord  the  king, 
iiuther  gives  the  Court  here  to  understand 
and  be  informed,  that  the  said  George  Gor- 
don, esq.,  commonly  called  lord  George  Gor- 
^on,  being  such  person  as  aforesud,  and  again 
unlawfully,  wickedly,  maliciously,  and  sedi- 
tiously intending,  devising,  and  contriving  to 
stir  up  and  excite  tumults,  discontents^  insiv- 
lections^  and  seditions  anmsgal  divers  of  his 
mid  nuges^s  subjects,  and  to  render  divers 
laws  and  statutes  of  this  realm  then  and  still 
in  force  within  the  same,  as  also  his  said  ma- 
jesty's judees  employed  by  his  said  majesty  in 
the  due  aoministration  and  execution  thereof, 
the  objects  of  detestation,  hatred,  and  con- 
tempt, by  and  amongst  divers  of  his  said  ma- 
jesty's subjects,  to  wit,  on  the  said  twenty- 
aecond  day  of  January,  in  the  twenty-seventh 

Sear  aforesaid^  with  force  and  arms,  at  Lon>- 
on  aforesaid,  in  the  parish  and  ward  afore- 
said, wickedly,  maliciously,  and  seditiausly 
printed  and  pubUshed,  and  caused  and  pro- 
cured to  be  printed  and  published,  a  certain 
other  &lse,  wicked,  malicious,  scandalous, 
and  seditious  libel,  intituled,  '  The  Prisoners 
'Petition  to  the   Right  Honourable  Lord 

*  George  Gordon.'  and  also  further  intituled, 
'  The  Prisoners  Petition  io  the  Eight  Honour- 
'  able  Lord  George  Gordon,  to  preserve  their 

*  Lives  and  Liberties,  and  prevent  their  Bar- 

*  luahment  to  Botany-bav/  of  and  concerning 
his  said  majesty,  and  the  laws  and  statutes 
now  in  force  within  this  realm  for  the  in- 
flicting of  capital  punishment  in  certain  cases, 
and  of  and  concerning  the  administration  and 
execution  of  justice  within  this  realm  b^  his 
^d  majesty's  judges  authorized  to  administer 
^  execute  tbe  same;  in  which  said  libel  is 


cnnlained  according  to  the  tenour  and  effect 
following,  that  is  to  say.  How  long,  O  Lord! 
shall  these  whited  walls  of  council,  who  sit 
to  jud^  the  people  after  the  law  (meaning 
bis  said  maiesty's  judfi;es),  command  us 
(meaning  such  of'^the  said  prisoners  by  whom 
the  said  libel  purported  to  have  been  written 
as  were  then  under  sentence  of  death)  to  be 
hanged  contrary  to  the  law?  ITiey  (again 
meaning  his  said  majesty's  judges)  tithe  mint 
and  nie,  and  all  manner  of  heips,  by  making 
lonv  charses  to  the  juries  with  a  show  of 
justice  ana  religion,  and  afterwards  pass  over 
judgment  and  the  love  of  God,  by  pronouncing 
the  sentence  of  death  upon  us  (a^n  meaning 
upon  such  prisoners  as  last  aforesaid),  and 
shedding  our  innocent  blood  (meaning  the 
blood  of  such  prisoners  as  last  aforesaid)  for 
expiable  trespasses,  which  do  not  rehire  our 
cutting  off  from  the  people  (meaning  the  iin« 
fliction  of  capital  punishment  upon  such  pri- 
soners as  last  aforesaid).  Surely  then  shall 
the  blood  of  our  lives  (meaning  the  lives  of 
such  prisoners  as  last  aforesaid)  be  re(|uired 
at  their  hands  (meaning  the  hands  of  his  s^d 
majesty's  judges),  life  for  life,  banishment  for 
banishment :  whoso  sheddeth  man's  blood  by 
man  shall  his  blood  be  shed ;  for  in  the  imagp 
of  God  made  he  man  ;^n  contempt  of  ot^ 
said  lord  the  kin^,  in  open  violation  of  the 
laws  of  this  kingdom,  to  the  evil  example  of 
all  others  in  like  case  offending,  and  agiunst 
the  peace  of  our  said  sovereign  lord  the  Jcing, 
his  crown  and  dignity.  And  the  said  attor- 
ney-general of  our  said  lord  the  king,  for  our 
said  lord  the  king,  further  gives  the  Court 
here  to  understaira  and  be  informed,  that  xhm 
said  peoi^e  Gordon,  esq.,  commonly  called 
lord  George  Gordon,  being  such  person  as 
aforesaid,  and  again  unlawfully,  wickedly^ 
maliciously,  and  seditiously  intending,  de» 
vising,  and  contriving  as  last  aforesaid,  after- 
wards, to  wit,  on  the  twenty-second  day  of 
January,  in  the  twenty-seventh  year  afore-^ 
said,  wi^  force  and  arms^  at  London  afore* 
said,  in  the  parish  and  ward  aforesaid,  wick- 
edly, maliciously,  and  seditiously  prmted  and 
published,  and  caused  and  procured  to  be 
printed  and  publisbcd,  a  certain  other  fabe^ 
wicked,  malicious,  scandalous,  and  seditious 
libel,  intituled,  «The  Prisoners  Petition  to 
'  the  Right  Honourable  Lord  George  Gor^ 
^  don;'  and  which  said  libel  is  also  fiirther 
intituled,  *  The  Prisoners  Petition  to  the 
<  Right  Honourable  Lord  George  Gordon,  to 
'  preserve  their  Lives  and  Liberties,  and  pre- 
*  vent  their  Banishment  to  Botany-bay.'  of 
and  concerning  his  said  majesty,  and  the  laws 
and  statutes  now  in  force  within  this  realm 
for  the  inflicting  of  capital  punishment  in  cer- 
tain cases,  and  of  and  concerning  the  admi- 
nistration and  execution  of  justice  within  this 
realm  by  his  said  majesty's  judges  authorized 
to  administer  and  execute  the  same ;  in  which 
sud  lastrmentJoned  libel  is  contained  accord- 
ing to  the  tenour  and  effect  following,  that  is  * 
to  say^  we  (meaning  the  supposed  prispneri 
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by  whom  the  ssud  kst-meniioned  libel  pur- 
ported to  have  been  written)  look  with  con- 
cern and  abhorrence  on  the  bloody  hue  of 
the  felony  laws,  and  the  frequent  executions 
in  England  in  this  reign,  under  a  nominal 
administration  of  justice  (meaning  that  jus- 
tice was  not  truly  administered  in  England 
during  his  majesty's  reign),  since  the  time 
our  eyes  (meaning  the  eyes  of  such  prisoners 
as  last  aforesaid)  have  been  opened  to  the 
expectation  of  salvation,  pardon,  expiation, 
and  deliverance  in  this  world,  through  th^ 
divine  providence,  justice,  and  mercy  ol  God's 
holy  law  in  favour  of  our  cases  (meaning  the 
cases  of  such  prisoners  as  last  albresaid),  an- 
nulling the  rigour  of  our  sentences  (meaning 
the  sentences  passed  upon  such  prisoners  as 
last  aforesaid),  and  in  arrest  of  the  perverted 
judgments  pronounced  upon  us  (meaning  the 
judgments  pronounced  upon  such  prisoners 
as  last  aforesaid) ; — in  contempt  of  our  said 
lord  the  kin^,  in  open  violation  of  the  laws 
of  this  kins:dom,  to  the  evil  example  of  all 
others  in  fike  case  ofjfendins,  and  against  the 
peace  of  our  said  sovereign  lord  the  king,  his 
crown  and  dignity :  whereupon  the  said  attor- 
l^ey-general  of  pur  said  lord,  who  for  our  said 
present  sovereign  lord  the  king  prosecoites  in 
this  bebdlf,  prays  the  consideration  of.  the 
Court  here  in  the  premises,  and  that  due 
process  of  law  may  be  awarded  against  him 
the  said  George  Gordon  in  this  behalf,  to 
make  him  answer  to  our  said  present  sove- 
reign lord  the  king  touching  and  concerning 
the  premises  aforesaid,  &c. 

Counsel  for  the  Crown— Mr.  Attqrney  Ge- 
neral [R.  P.  Arden,  afterwards  lord  A  Ivan- 
ley]  ;  Mr.  Solicitor  General  [Archibald  Mac- 
donald,  afterwards  Lord  Chief  Baron];  Mr 
Bearcroft,  The  hon.  Thomas  Erskine,  Mr' 
Baldwin,  Mr.  Law. 


Solicitors  —  Messr^. 
White. 


f  hamberlayne    and 


£The  Information  was  opened  by  Mr.  Law.'] 

Mr.  Attorney  GeneraL  May  it  please  your 
lordship,  and  you  gentlemen  of  the  jury : 

This  is  an  information  against  the  noble 
lord,  the  defendant,  for  a  ubel  of  as  mis- 
chievous and  seditious  a  nature  as  any  I  caa 
possibly  conceii'e. 

If  yuu  have  attended  to  this  publication  as 
it  was  opened  by  my  learned  friend,  you  ob- 
serve that  it  is  supposed  to  be  addressed  to 
his  lordship  by  the  prisoners  then  confined 
in  gaol,  but  that  it  never  was  so  addressed  by 
any  person  but  himself.  The  object  of  it  is 
to  infuse  into  the  minds  of  those  imhappy 
wretches  whose  lives  or  liberties  were  for- 
feit to  the  laws  of  their  country,  that  those 
who  pronounced  the  sentences  upon  them 
had  no  right  to  pronounce  such  sentences, 
and  therefore  calhi^  upon  them  (instead  of 
their  calling  upon  him)  to  resist  the  execution 
of  those  laws  that  they  had  broken :  and  as 
iar  as  he  was  able  he  disfersed  them  without 


doors  when  he  was  not  able  to  disperse  them 
within  the  doors  of  Newgate,  to  provoke  nis 
majesty's  subjects  to  rise  ix^  defence  of  what 
he  calls  tboSe  ixyured  subjects,  and  tp  oppose 
the  execution,  of  those  laws  to  which  their 
cximes  have  made  them  subject 

Gentlemen,  the  liberty  of  the  press  is  what 
we  hear  much  of^  and  I  trust  we  all  know  \$, 
IS  an  invaluable  privilege,  which  this  country 
I  hope  will  ever  enjoy ;  but  no  country  upon 
earth  can  subsist  if  any  subject  of  that  ooui>< 
tiy  is  permitted  to  attempt  to  infuse  into  the 
minds  of  its  inhabitants  an  opinion,  that  the 
laws  of  that  country  aie  contrary  to  the  law^ 
of  God,  and  that  therefore  they  ousht  to  be 
resisted.  If  there  is  any  man  in  tnb  coun- 
try who  thinks  so  of  ijtd  laws,  in  God's  name 
let  him  go  somewhere  else,  let  him  go  to  that 
country  where  he  can  6nd  more  happy  laws, 
and  more  liberal  notions.  He  ought  not  to 
remain  a  subject  of  that  counlry  to  the  law^ 
of  which  he  thinks  he  ought  not  to  submi^ 
and  to  which  he  is  determined,  as  far  as 
in  his  power,  to  prev,ent  every  other  inan'$ 
submission. 

Gentlemen,  I  do  not  wish  by  any  thing  ][ 
shall  say  to  call  for  yoiu'  verdict,  witliout  I 
shall  establish  the  proofs  I  have  to  give  upon 
a  basis  that  nothing  can  shake ;  but  I  cannot 
help  reminding  you  of  the  horrid  tendency 
which  this  publication  bears  upon  the  face  of 
it    It  is  but  seven  years  ago  since  the  three 

great  gaols  of  this  kingdom  were  sapped  to 
leir  foundation,  and  every  prisont^r  set  at 
liberty.' 

Lord  George  Gffrdon,  That  has  nothing 
to  do  with  the  present  charge. 

Mr.  Attorn^  GeneraL  All  I  say  is,  that 
the  history  of  that  time  would  have  taushi 
any  man  (I  mean  not  to  apply  it  particularly) 
to  be  extremely  cautious  of  any  kind  of  publi- 
cation which  would,  in  any  degree,  l«ul  to 
the  repetition  of  the  same  outrages.  This 
publication  has  for  its  object  the  very  same 
attempt ;  this  gross  libel  carries  upon  the  face 
of  it  ttie  language  of  holy  writ;  and  the  scrip- 
tures of  G(ra  are  made  use  of  to  induce  the 
people  of  this.country  to  resist  its  laws. 

Gentlemen,  I  will  pass**  over  many  of  the 
expressions  in  which  it  is  couched  (for  it 
must  be  read  to  you  in  the  course  of  the  eri- 
denceX  and  you  will  have  the  information  to 
compare  with  it  af^wards  if  you  should  think 
fit 

The  pamphlet,  after  having  begun  with 
quotations  from  scripture,  states,  that  '  the 
<  true  record  of  the  Almighty  is  4lsified  and 

*  erased  by  the  lawyers  and  judges,  who  sit 

*  with  their  backs  to  the  words  of  the  living 
'  God,  and  the  fear  of  man  before  their  faces^ 
'  till  the  streets  of  our  city  have  ran  down 

*  with  a  stream  of  blood  instead  of  riehteous* 
'  ness,  as  it  is  at  this  ds^.'-^'  How  long,  O 

*  See  some  account  of  these  traosactiene* 
in  the  trial  of  this  same  lord  George  Gordon^ 
for  high  treaaoo^  ante  voL  ui,  p.  SM4 
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*  Lord{  jhaHlheaeirhileil  walls  of  cooncili 

*  who  sit  to  judge  tbe  people  after  the  law, 
'  conunaod  us  to  be  banged  contrary  to  the 

*  law?  Tbe^  tithe  mint  and  rue,  and  all 
-'  manner  of  herbs,  bv  making  long  eharges 
'  to  the  juries  with  a  show  of  justice  and  reli- 
'  »on.  and  afterwards  pass  oy«r  judgment  and 
'  the  love  of  God.  by  pronouncins  the  sen- 
'  tence  of  death  upon  us,  and  shed^ng  ourin- 
'  nocent  blood  for  expiable  trespasses,  which 
'  do  not  require  our  cuttins  off  from  the 
'  people.  Surely  then  shall  tne  blood  of  our 
'  lives  be  required  ai  their  hands,  life  for  life, 
'  banishment  for  banishment :  whoso  shed- 

*  detb  man's  blood  by  man  shall  his  blood  be 
'  shed ;  for  in  the  image  of  Qod  made  he  man. 
'  There  is  now  but  a  step  between  us  and 

*  etemij^ ;  it  behoves  us  therefore  to  be  in- 

*  stant  in  speaking  the  truth,  and  to  d^and 
'  speedy  justice:  the  hangman  and  the  scaf- 
'  folding  of  the  new  drop  is  already  prepared 
'  for  our  executions  on  one  hand,  and  governor 
'  Phillip  and  military  tyranny  at  Botany4>ay 
'  awaits  us  on  the  other.    We  are  account^ 

*  as  sheep  for  the  slaughter,  as  men  of  death 

*  in  the  eye  of  the  law  of  England,  copied 

*  from  the  laws  of  Draco,  written  in  blood.' 

Now,  gentlemen,  the  object  of  this  is  clearly  \ 
to  persuade  every  man  in  this  country  that  I 
our  laws  are  unjust,  and  that  the  legislature  ' 
have  usurped  a  power  which  does  not  belong 
to  them,   of  inflicting  the   punishment  of 
death,  or  even  banishment,  for  the  crimes  for 
which  the  convidts  were  then  confined  in  their 
respective  prisons. 

I  need  not  comment  before  gentlemen  of 
your  description  upon  the  tendency  of  such  a 
publication  If  there  are  any  men  so  weak 
as  to  be  affected  by  arguments  like  these  with 
respect  to  the  power  of  taking  away  life,  ex- 
cept in  cases  where  life  has  been  taken  away, 
let  them  only  consider,  that  the  reason  why 
executions  are  more  frequent  in  England  than 
elsewhere  is,  because  the  laws  are  milder. 
We  know  nothing  of  tortures;  God  forbid  we 
ever  should  practise  them :  and  no  man  can 
be  convicted  in  this  country  of  an  offence  but 
in  cases  where  the  guilt  must  be  so  apparent 
that  it  is  hardly  possible  to  suppose  a  convic* 
^OD  where  innocence  can  exist. 

After  having  written  this  pamphlet  ad- 
dressed to*himself,  and  not  by  the  prisoners 
addressed  tu  him,  the  noble  lord  in  the  months 
of  January  and  February  paid  very  frequent 
visits  to  Newgate;  a  place  I  should  nave 
thought  his  lordship  would  have  abstained 
from  ever  visiting.  In  those  visits  he  had 
frequent  conversations  with  Mr.  Pitt  the 
tiunkey,  and  repeatedly  requested  to  be  ad- 
mittea  to  the  cells,  to  talk  with  the  prisoners 
about  the  sentences  u^der  which  they  respec- 
tively laboured,  stating  to  him,  that  it  was 
extremely  unjust  that  they  should  have  re- 
ceived those  sentences,  and  wishing,  if  Mr. 
Pitt  would  have  permitted  him  to  Imve  gone 
into  the  gaol,  to  have  conversed  with  the  pri- 
soners upon  that  subject  Mr,  Pitt  knew  nis 
duiy  too  well  to  pennit  that. 
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His  lordship  bcinc  refused  admittance, 
some  time  after  came  nis  lordship's  own  foot- 
man, with  three  of  those^mmphleis^  addressed 
to  Mr.  Pitt,  on  the  felons  side  of'^  Newgate, 
with  lord  George  Gordon*s  compliments. 
The  footman  told  Mr.  Pitt  that  he  came  from 
lord  George  Gordon,  and  be  left  three  of  the 
pamphlets ;  one  directed  to  him ;  another  to 
Mr.  Viliette,  the  ordinary  of  Newgate;  and  a 
third  to  another  Mr.  Pitt,  the  turnkey  on  the 
debtors  side. 

One  of  these  namphlets  was  very  properly 
put  into  the  hanos  or  the  sheriffs,  ^no  have 
the  immediate  custody  of  the  gaol  -.  thev  very 
properly  thoucht  it  their  dutv  to  lay  it  before 
the  person  wno  has  now  tne  honour  to  ad* 
dress  you;  and  I  thought  it  my  duty,  upon 
hearing  a£  such  an  attempt  (and  indeed  I 
should  not  have  been  worthy  to  wear  the 
gown  t  do  if  I  had  hesitated  a  moment  upon 
Its  being  communicated  to  me),  to  bring  the 
noble  lord  before  the  first  court  of  crimixial 
jurisdiction  in  this  country;  and  in  that 
Court,  before  a  jury,  to  answer  for  so  sedi- 
tious an  attempt. 

Lord  George  Gordon,  after  being  disap- 
pointed in  his  attempt  upon  the  persons  im- 
mediately employed  in  the  custody  of  New* 
gate,  sent  two  persons  to  the  door  of  New- 
gate, with  an  intent,  if  they  could,  to  have 
found  entrance  into  the  gaol,  which  I  believe 
they  were  not  able  to  effect.  Not  being 
able  to  get  admittance  into  the  gaol,  they  dis- 
persed these  pamphlets  about  the  streets  be- 
fore the  gaol  of  Newgate  to  every  person  that 
came  by,  or  that  was  likely  to  have  access  into 
the  gaol. 

Mr.  Pitt  waited  upon  lord  George  Gordon. 
His  lordship  avowed  liis  having  sent  the  three 
pamphlets  to  Newgate  by  his  footman.  In- 
deed, when  he  went  to  his  lordship's  house, 
he  was  let  in  bjr  the  same  footman  that 
brought  them  to  him. 

Mr.  Pitt  went  to  his  lordship,  to  ask  him 
who  those  persons  were  that  had  dispersed 
the  pamphlets  before  the  gaol,  and  to  remon- 
strate with  him  upon  his  conduct  with  respect 
to  the  prisoners.  His  lordship  told  him  the 
names  of  the  persons  whom  he  had  so  em- 
ployed; and,  in  short,  did  then  that  whicU 
God  forbid  he  should  do  now,  and  I  hope  he 
will  not  now  attempt  it ;  he  justified  what  he 
had  done,  and  insisted  he  had  a  richt  to  make 
this  address  to  the  prisoners,  which  he  is  now 
called  upon  to  answer  for. 

Gendemen,  I  have  stated  to  you,  that  no 
roan  in  this  country  can  be  convicted  by  any 
other  means  than  by  evidence  immediately 
applying  to  the  crime  he  is  charged  with.  I 
shall  produce  the  evidence  I  have  stated  t&» 
specting  these  different  conversations.  I 
snail  then  prove  his  lordship's  acknowledg- 
ment. Indeed,  these  several  addresses  to  the 
turnkeys  are  in  his  own  hand-writing.  When 
I  have  done  that,  I  know  not  whether  there 
will  be  any  necessity  for  me  to  address  /ou 
any  more  upon  this  mformatioii:  ^most  pro^ 
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If  there  is  a  man  who  can  entcrtaio  the 
ideas  that  this  nohle  lord  would  have  you 
suppose  he  does,  I  am  sure  he  is  not  a  fit  sub- 
ject Vor  this  kinedom ;  I  believe  for  no  other 
upon  the  face  of  the  earth:  for  it  would  be 
impossible  that  government  should  subsbt,  if 
such  notions  were  admitted  to  be  disseminated 
amons  the  people. 

God  be  thanked!  this  libel  did  not  attain 
its  end,  and  I  hope  and  trust  there  will  be  sd- 
ways  vigour  enough  in  the  government  of  this 
country  to  resist  any  such  attempts,  aud  to 
keep  Uiat  peace  upon  which  depends  our 
prosper!^,  and  which  if  we  keep  among  our- 
selves I  believe  we  may  long  be  a  happy  aw) 
a  flourishing  people. 

EviDENCfi  FOa  THE  CfiOWV. 

John  Pitt  sworn. — ^Examined  by  Mr.  Solicitor 
General, 

Were  you  employed  in  the  gaol  of  Newgate 
at  any  time  in  December  last  ?— Yes. 

In  what  capacity  ?^As  turnkey  to  Mr. 
Akerman. 

Did  you  about  that  time  receive  any  pamph- 
lets respecting  the  prisoners  in  gaol  r — ^Yes; 
but  I  cannot  say  the  da;^  of  the  month  when  I 
received  them.  I  received  three  pamphlets 
irom  lord  George  Gordon's  servant. 

Did  you  receive  them  in  the  month  of  De- 
cember?— ^I  cannot  say  that  it  was  in  the 
month  of  December. 

Did  you  know  lord  George  Gordon } — I  did. 

Lord  George  Gordon,  He  has  known  me 
many  years. 

Pitt.  No,  I  have  not  known  you  a  twelve- 
month; it  was  in  the  latter  end  of  the  year 
1786 :  lord  George  Gordon  came  into  the  tap- 
room ;  it  was  beiore  the  tap  was  taken  away. 

Is  that  a  part  of  the  prison? — Yes. 

How  often  had  hb  lordship  come  to  you 
before  the  receipt  of  those  pamphlets  you 
spoke  of? — ^I  dare  say  he  had  been  there  half 
a  dozen  times. 

What  was  the  object  of  those  visits  ? — ^He 
used  to  come  in  and  say  '  Don't  you  think 
'  it  is  cruel  that  so  much  blood  should  be  spilt? 
'  Don't  you  think  it  is  very  hard  so  many 
'  should  suffer?'  I  said  I  could  not  help  it,  nor 
he  neither  I  believed.    He  said  '  No  man 

*  ought  to  suffer   death    without   he  spilt 

*  blood.' 

'You  said  you  received  three  pamphlets 
from  lord  George  Gordon's  servant :  did  you 
receive  any  more  at  any  other  time  ?— On  the 
4th  of  January,  when  we  were  moving  the 
prisoners  for  trial,  I  met  a  woman  in  the  pas- 
sage with  some  pamphlets.  I  asked  her 
where  she  eot  them;  she  said  I  mieht  get 
enough  at  the  door.  There  was  an  old  man 
there :  he  told  me  he  had  those  pamphlets  to 
deliver  /rom  lord  George  Gordon*  I  asked 
him  to  give  them  to  me. 

Did  you  afterwards  receive  any  pamphlets 
yourseft?— Yes;  from  lord  George  Gordon, 
at  his  own  hoiifie« 


Were  any  of  these  pamphlets  sent  to  any 
persons  in  Newgate?— Yes;  lord  George 
Gordon  sent  three :  one  directed  to  me ;  one 
to  my  brother  Thomas,  on  the  debtors  side  | 
and  one  to  Mr.  Viliette,  the  ordinary  of  New- 
gate. 

Is  that  the  pamphlet  (handing  it  to  tlie  wit- 
ness) which  was  directed  to  you? — It  is;  I 
wrote  my  name  at  the  top  of  it. 

Do  you  know  the  hand-wriling  of  the  dl«» 
rection  ? — Yes. 

Whose  hand^wntiBg  is  it?— Lord  George 
Gordon's. 

Haive  voD  seen  his  lordship  write  ?— I  have. 
One  of  the  pamphlets  is  directed  to  Mr.  Aker- 
nian ;  I  saw  lord  Georse  Gordon  write  that 
in  his  own  parlour.  His  lordship  often  wanted 
to  go  in  to  the  condemned  convicts :  I  told 
him  I  could  not  let  him  in  without  an  order 
from  Mr.  Akerman  or  the  sheriffs.  He  fre- 
quently asked  me  how  he  was  to  apply  to  get 
admittance  into  the  gaol :  I  told  him  he  must 
apply  to  the  sheriffs,  or  to  Mr.  Akerman. 

Did  you  at  any  time  go  to  lord  George 
Gordon's  house  ?~-YeSy  I  did,  on  Friday  the 
36th  of  January, 

Relate  what  passed  then.— I  knocked  at 
the  door ;  the  footman  that  brought  the  three 

rimphlets  came  down  and  opened  the  door, 
asked  if  his  lordship  was  at  home  :  he  said 
he  was.  I  said  give  my  compliments  to  his 
lordship,  tell  him  my  name  is  Pitt,  and  that  I 
come  from  Newgate ;  that  I  should  be  glad 
to  speak  with  him.  His  lordship  sent  for  me 
up  stairs.  I  told  him  there  was  a  sad  piece 
or  work  about  these  pamphlets:  he  said, 
'  Don't  you  mind  it ;  I  am  ready  for  them, 

*  let  them  begin  as  soon  as  they  wiU.'  I  sal 
down,  and  had  a  ^m»  of  ram  and  water*  I 
looked  behiiMl  me;  there  I  aaw  a  fikc  of 
these  pamphlets.  I  said  there  are  some  of 
tbem  here  i   he  said  *  Yes ;  has  Mr.  Aker- 

*  man  had  one  ?'  I  said  I  cannot  say  tliat  he 
has.  He  said '  Will  you  be  so  Icind  as  to 
'  take  him  one?'  I  said  I  will ;  will  you  write 
vour  compliments  upon  the  back  of  it  ?  His 
lordship  then  wrote  his  compliments  to 
Mr.  Akerman  on  the  back  of  one  of  the 
pamphlets^  and  gave  it  me :  he  gave  me  one 
or  two  more. 

Did  you  ask  his  lordship  any  questions  re^ 
specting  the  two  persons  you  mentioned^  as 
dispersmg  these  pamphlets  ?~I  asked  him 
where  they  hved^  and  then  he  wrote  down 
their  directions. 

Look  at  that  paper  ? — ^This  is  the  direction ; 
I  saw  lord  Geoige  Gordon  write  it. 
The   following  exhibits  were  read    by  the 
Associate: 

'  Lord  George  Gordon's  compliments  to 
'Mr. Akerman,  January  26,  1787/  written 
upon  one  of  the  pamphlets. 

The  Address  of  the  persons  who  dehvered  the 
Pamphlets. 
'  Mr.  Mowatt,  at  the  hat-maker's«  Long'v* 
'court,  St  Marti&'s. 
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<  Mr.  De  Fleurj  and  Miss  De  Fleury,  at 
'Mr.Tftshmaker's/ 

John  Pi<^.— -Cross^xatnined  by  t40rd  Gdorge 
Gordon* 

I  desire  you  ^o  tell  me  whether  any  conver- 
iation  I  ever  had  with  you  was  to  stir  up  the 
prisoners  to  any  violence  of  conduct,  or  whe- 
ther it  was  not  after  I  had  told  you  and  vour 
brother  that  I  thought  that  the  felony  law^ 
were  too  sanguine,  and  also  that  they  had 
not  had  their  effect  by  deterring  people  from 
committing  thefts  in  all  parts  oftoe  kingdom, 
and  that  you  said  also  that  you  was  tired  with 
seeing  of  bloodshed  ? — I  never  said  any  such 
word.  If  I  must  tell  the  truth  I  was  always 
glad  to  get  away  from  you  ;  I  often  made  use 
of  many  feints;  I  would  not  hold  you  in 
discourse. 

You  said  I  ssdd  let  them  go  on.  Do  you 
think  I  meant  the  prisoners  or  the  king's 
servants  to  go  on  ? — ^I  can^t  tell  who  you 
tneant 

You  say  I  made  use  of  those  words  ?— Yes. 

Whether  you  were  not  sent  for  by  govern- 
ment about  these  pamphlets  ?— No. 

Did  not  somebody  come  to  you  on  the 
partof  government  to  inquire  about  it?— Yes. 

And  then  you  came  and  told  me  there 
was  a  deal  of  mquiries  about  this  pamphlet? 
—Yes. 

And  then  I  said  let  them  go  on^  I  am  ready 
for  them  ?— Yes. 

It  did  not  relate  to  the  prisoners  you  see  ?— 
I  caxCi  tell  what  it  related  to. 

[The  libel  read  as  follows.] 
The  Prisoners  Petition  to  the  Right  Hon. 
Lotd  George  Gordon,  to  preserve  their 
Lives  and  liberties^  and  prevent  their 
banishment  to  Botany-bay.  London: 
Printed  by  Tht>mas  WilkinSy  No.  S3 
Aldermanbury,  lt86. 

My  lord ;  we  the  prisoners  whose  names 
are  under-written,  galled  with  fetters  of  iron, 
and  appointed  to  oeath  in  England,  or  con- 
demned to  perpetual  exile  and  arbitrary 
government  in  a  barbarous  country  abroad, 
where  the  remainder  of  our  lives  is  deter- 
mined to  be  made  bitter  with  hard  bondage, 
most  earnestly  intreat  your  lordship  to  hear 
our  sighs  and  groans,  and  to  let  the  distresses 
of  your  fellow-creatures,  whose  afflictions 
have  found  no  profit,  help,  alleviation,  or 
benefit  of  the  clergy,  penetrate  to  your  com- 
passion, and  incline  your  heart,  and  direct 
your  will  to  preserve  us,  if  you  have  the 
power,  from  the  dread  execution  of  the  doom 
and  sentence  pronounced  on  our  trespasses. 

We  are  not  so  shameless  of  face,  or  har- 
dened, as  to  say  Uiat  we  are  rishteous,  and 
have  done  no  sin ;  for  verily  we  nave  sinned, 
we  have  been  guilty,  we  have  deceived,  we 
have  spoken  fiQsely,  we  have  way-laid  the 
unwaiy  in  his  footpath,  we  have  arrested  the 
trateller  on  the  highwajr,  we  have  robbed, 
ve  have  committed  iniquity  and  wickedness, 


we  have  iikfested  the  streets  of  the  city,  we 
have  done  violence,  we  have  caused  the  teirdr 
by  night,  we  have  occasioned  distress  by  dqy, 
we  have  erred  and  set  bad  examples,  we  have 
led  a  rising  generation  astray,  we  have  been 
suffered  to  grow  up  as  a  plague  to  the  people, 
for  their  sins,  as  a  pest  in  theur  play-houses, 
in  their  churches,  m  their  courts  of  justice, 
and  at  their  executions ;  our  young  ones  also- 
swarm  and  nesUe  in  their  avenues ;  even  the- 
king's  companies  are  dishonoured  by  thieves 
and  plunderers :  we  have  departed  from  the 
commandments  of  God,  and  refused  to  keep 
his  laws.-— Blessed  art  thou,  O  Lord  our  God, 
King  of  the  Universe,  that  thou  bestowest 
^raciousness,  confesdon,  and  repentance  to 
sinners ! 

We  are  neither  so  ignomnt  or  so  presump^ 
tuous  as  to  imi^ine  to  escape  thie  just  judge- 
ments of  God  in  tliis  world,  for  uur  pubur 
wrongs  and  offences  against  ourjneiehbours,  by 
a  mere  confession  of  our  faults  with  penitence 
and  contrition ;  for  in  our  present  humilia- 
tion and  mourning  before  him,  for  our  tres- 
passes  of  thievery,  the  thoughts  of  our  rent 
hearts  are  not  proudly  set  against  the  law- 
giver, to  require  one  jot  or  one  titUe  of  miti* 
gation  of  our  own  deserved  punishment  ^m 
our  rulers,  or  to  change  or  alter  the  decree  of 
his  appointed  law.  liie  law  of  the  Lord  is 
perfect,  converting  the  sout ;  the  judgments 
of  the  Lord  are  true  and  righteous  altogether. 
With  righteousness  shall  he  judee  the  world, 
and  the  people  with  equity.  Till  heaven  and 
earth  pass,  one  jot  or  one  titUe  shall  in  no 
wise  pass  from  the  law,  till  all  be  fulfilled. 
Kings  shall  not  add  thereto  nor  diminish 
from  it  For  the  Lord  is  our  God,  the  Lord 
is  our  judge,  the  Lord  is  our  lawgiver :  may  his 
will  be  done  on  earth  as  it  is  m  heaven,  and 
his  kingdom  come  quickly  in  our  days ! 

But  we  have  reason  to  cry  aloud  from  our 
dungeons  and  prison-ships,  m  defence  of  our 
lives  and  liberties,  in  this  advanced  period  of 
the  world  (when  many  kingdoms  and  com* 
mon-wealths  affect  holiness  unto  the  Lord, 
and  profess  to  take  hold  out  of  all  languages 
of  the  nations,  even  to  take  hold  of  the  skirt 
of  him  that  is  a  jew,  saying.  We  will  go  with 
you,  for  we  have  heard  that  God  is  mm  you), 
that  the  just  punishment  ordamed  by  God 
for  our  trespasses  of  thievery,  is  pro&nely 
altered  by  men  like  ourselves,  that  his  ade- 
quate judgment  of  our  offences,  mingled  with 
mercy,  is  not  executed  upon  us  in  righteous 
ness ;  that  the  everlasting  law  of  his  statutes 
is  changed  and  perverted  to  our  destruction, 
and  the  true  record  of  the  Almighty,  is  falsi* 
fied  and  erased  by  the  lawyers  and  judges 
(who  sit  with  their  backs  to  the  words  of  the 
livinc  God,  and  the  fear  of  man  before  their 
faces)  till  the  streets  of  our  city  have  run 
down  with  a  stream  of  blood,  instead  of 
righteousness,  as  it  is  at  this  day;  just  as  if 
the  kingdoms  and  conunou-wealths  at  this 
advanced  era,  were  still  aliens  from  the  com- 
mon-wealth of  Israel^  and  strangers  from  the 
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^Tenants  of  promise,  having  no  hope,  and 
without  God  in  the  world.  How  lodg,  O 
I^ord !  shall  these  whited  walls  of  council, 
who  sit  to  judge  the  people  after  the  law, 
command  us  to  be  haneed,  contrary  to  the 
law?  They  tithe  mint  andnie  and  all  manner 
qf  herbs,  by  making  long  charges  to  the 
JMriea,  with  a  show  of  justice  and  religion, 
and  afterwards  pass  over  judgment  and  the 
love  of  God,  by  protiouncin^  the  sentence  of 


(fences  of  benevolence  and  justice  among  til 

ecclesiastics  and  kin^s,  the  punishment  t 
theft  still  continues,  throughout  the  creates 
part  of  Europe,  to  be  capital.  Puffendon 
also,  and  sir  Matthew  llale,  two  arrogac 
lawyers,  both  presumed  to  sport  the  &am 
heathen  opinion,  puffed  up  with  liuma^ 
learning  and  the  wisdom  of  man,  that  j 
might  be  lawful  on  all  occasions  to  refer  t 
the  decision 


lion  of  earthly  leg;islators  to  judg 
death  upon  us,  and  sheddmg  our  innocent  |  (instead  of  God)  when  crimes  required  th 
tdood  for  expiable  trespasses  which  do  not  ■  sanguinary  pimishment  of  dividing  the  sot 


require  our  cutting  off  from  the  people. 
Surely  then  shall  tne  blood  of  our  lives  be 
required  at  their  hands,  life  for  life,  banish- 
ment for  banishment.  Whoso  sheddeth 
man's  blood,  by  man  shall  his  blood  be  shed ; 
ibr  in  the  image  of  God  made  he  man. 
•  There  is  now  but  a  step  between  us  and 
eternity,  it  behoves  us  therefore  to  be  instant 
in  speaking  the  truth,  and  to  demand  speedy 
justice :  the  hangman  and  the  scaffoldmg  of 
the  new  drop  is  already  prepared  for  our 
executions  on  one  hand,  and  governor  Phihp, 
uid  militaiy  tyranny  at  Botany-bay,  awaits 
us  on  the  other ;  we  are  accounted  as  sheep 
for  the  slaughter,  as  men  of  death  in  the  eye 
of  ttke  law  of  England,  copied  from  the  laws 
of  Draco,  written  m  blood,  the  Athenian  laws, 
the  Heathen  laws,  the  Roman  laws,  the  Goths 
lawS|  the  laws  of  bloody  kinv  Henry  the  1st, 
since  whose  reign  the  stealing  above  the 
ysXat  of  twelve-pence  (which  sum  was  the 
standard  in  the  time  of  king  Athelstan,  eight 
hundred  years  a^)  is  at  common  law  regu- 
larly death,  "miich,  considering  the  great 
miennediate  alteration  in  the  price  or  oeno- 
mination  of  mone^,  is  undoubtedly  a  very 
barbarous  constitution;  and  made  the  humane 
Sir  Heniy  Spelman  (above  a  century  since, 
when  money  was  at  twice  its  present  rate) 
complain,  t^at  while  every  thing  else  was 
risen  in  its  nominal  value,  and  become  dearer, 
the  lUe  of  man  had  continually  crown  cheaper. 
From  such  horrid  and  blasphemous  prece- 
dents of  heathen  legislators,  as  well  as  from 
the  unreasonableness  and  inefficacy  of  the 
practice,  many  learned  and  pious  men  in 
burope,  like  sir  Henry  Spelman,  have  ques- 
tioned the  propriety  and  lawfulness  or  in- 
flicting capital  punishment  for  theft  The 
system  of  satisfactions  pronosed  by  sir  Thomas 
More,  and  the  marquis  de  Beccaria,  at  the 
distance  of  more  than  two  centuries,  were 
much  nearer  an  obedience  to  the  infallible 
law  of  God,  than  the  sanguinary  statutes  of 
any  of  the  christian  kingdoms  are  at  this 
day.  The  pride  and  stubbornness  of  the 
hearts  of  the  kings,  their  ecclesiastics,  and 
sycophants,  have  continually  despised  the 
Jawpver,  and  blasphemed  with  Pharaoh, 
saymg.  Who  is  the  L6rd,  that  we  should  «bey 
his  voice  to  let  Israel  go?  We  know  not  the 
Lord,  neither  will  we  let  Israel  go.  Thus 
notwithstanding  all  the  remonstrances,  suf- 
ferings, and  protestations  of  honest  and  good 
men  for  laaoy  ages  paat^  and  the  false  pre* 


from  the  body.  These  are  they  who  hav 
devoured  Jacob,  their  sins  are  as  scarlet,  th 
people's  blood  have  they  shed  like  watei 
they  have  defiled  the  royal  law  of  liberty  bj 
their  forcible  entries  witfi  heathen  instituted 
Wherefore  should  they  longer  say,  Where  i 
our  God  f  Let  him  be  kiiown  among  th 
heathen  in  our  sight  by  the  revenging;  of  thi 
blood  of  his  servants  which  is  shed.  Le 
the  sighing  of  the  prisoner  come  before  thee 
O  Lord !  according  to  the  greatness  of  th; 
power  preserve  thou  those  that  are  appointe' 
to  die ! 

We  look  with  concern  and  abhorrence  oi 
the  bloody  hue  of  the  felony  laws,  and  th 
freouent  executions  in  England,  in  this  reign 
under  a  nominal  administration  of  justice 
since  the  time  our  eyes  have  been  opened  ti 
the  expectation  of  salvation,  pardon,  expiation 
and  deliverance  in  t^is^  world,  through  th 
divine  providence,  justice,  and  mercy  of  God' 
huly  law^  in  favour  of  our  cases,  anntdlin?  th 
rigour  of^  our  sentences,  and  in  arrest  of  th 
perverted  iudgments  pronounced  upon  us.  I 
would  be  olasphemy  to  compare  the  laws  o 
the  nations  with  the  laws  of  God,  or  to  set  u 
the  rebellious  judgments  of  men  against  tfa 
decree  of  the  Almighty.  The  Lorn  is  a  Go 
of  judgment,  blessed  are  all  they  that  wait  Ad 
him.  Save  us,  O  Lord  our  God !  and  sen 
enlargement,  that  we  may  give  nraise  unt 
thy  holy  name,  and  be  made  ^teafast  in  tfa 
comfnandments  and  perfect  in  thy  law :  i 
hide  not  thyself  from  us  in  times  like  thes4 
but  cause  us  to  return  unto  thee,  O  our  King 
and  we  shall  return;  renew  the  days  as  < 
old,  when  thou  broughtest  thy  people  out  < 
the  land  of  Egypt,  out  of  the  house  ot  bondage 
and  taikest  with  them  from  heaven,  an 
gavedst  them  true  statutes  and  judgments,  i 
which  all  the  nations  of  the  earth  shall  b 
blessed :  restore  thy  righteous  judges  as  « 
the  first,  and  thy  wise  counsellors  as  at  th 
beginning! 

We  shall  not  be  contradicted  in  assertin; 
that  plunderers  and  thieves  of  all  rank' 
denominations,  and  s^es,  have  been  increas^M 
instead  of  diminished,  by  substitnting  heatlic 
cruelties,  in  England,  in  place  of  the  niercifi 
punishment  of  God*s  appointment ;  even  i 
the  plagues  were  multiplied  and  came  up  in 
the  courts  and  chambers  of  Pharaoh  and  h 
counsellors,  who  were  hardened  to  destr\i/ 
tion.  Nor  have  these  sinful  commutatioi 
of  his  judgments   and  statutes^  these   pr 
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•umptuous  perversions  of  the  sure  ways  of 
the  Almighty,  who  seeth  the  end  of  all  mai- 
lers at  their  first  beginning,  nor  these  mis- 
chiefs framed  by  laws,  availed  England  in 
our  days.  God  is  just  in  all  the  reoellions, 
plots,  tumults,  discontents,  corruption,  revolt 
of  colonies,  fires,  deamess  of  provisions, 
factions,  loss  of  trade,  grievous  taxes,  felo- 
nies, murders,  perjuries,  evil  counsellors 
about  the  throne,  end  a  general  diminishing, 
that  are  come  upon  the  nation ;  for  he  hatn 
dealt  truly  and  we  have  done  wickedly ;  our 
l^ine,  our  princes,  our  judges,  qur  lawyers,  our 
parliament,  and  our  people,  in  despising  the 
counsel  of  the  God  in  heaven  above  and  unon 
earth  beneath,  and  trusting  in  tlie  counsel  of 
man^  whose  breath  is  in  his  nostrils.  Cease 
ye  from  man,  for  wherein  is  he  to  be  ac- 
counted of?  What  b  he.  What  is  his  life? 
What  is  his  piety  ?  What  is  his  righteousness  ? 
-WhaA  is  his  help?  What  is  his  stren^h. 
What  is  his  power  ? .  What  is  his  law  ?  Be- 
hold the  mighty  men  are  as  nothing  before 
God,  and  the  most  famous  kings  as  if  they 
were  not :  and  the  wise  men  as  if  thev  had 
no  knowledge :  and  the  intelligent  as  though 
void  of  understanding:  for  the  greater  i>art  of 
their  action^  are  emptiness,  and  the  days  of 
their  lives  but  vanity  in  his  presence:  the 
nations  also  are  reputed  as  nothing  before 
him,  and  the  isles  as  a  very  iittle  thing. 

If  any  atheists,  infidels,  or  idolaters,  should 
say  that  by  abolishing  all  the  heathen  cruel- 
ties and  practices  remaining  in  the  European 
laws,  at  this  moment,  imd  returning  in  faith 
to  the  good  old  paths,  the  healing  ways  of  the 
roost  high  God,  that  in  the  present  ill-edu- 
cated and disobedientgenerations  throughout 
the  kingdoms,  the  difficulties  and  perplexities 
of  their  respective  governors  would  increase, 
and  that  the  distresses  and  terrors  of  society 
would  be  enlai^ed— We  beg  leave  to  answer 
by  reminding  them,  that  in  a  former  rebellion 
(when  the  people  forgot  God  their  Saviour, 
which  had  done  mat  things  in  Egypt, 
and  believed  not  his  word,  but  murmured 
against  the  law  and  altered  it,  that  he  lifted 
up  his  hand  against  them  also,  to  overthrow 
them,  to  incorporate  them  widi  strange  na- 
tions their  natural  enemies,  and  to  scatter 
them  in  their  lands,  because  they  had  joined 
themselves  to  Baal-Perazin,  the  god  of  divi- 
sions and  dissipation,  and  did  eat  the  sacri- 
fices of  the  dead,  and  shed  innocent  blood 
till  the  land  was  polluted  with  blood,  and 
provoked  him  to  anger  with  their  innovations 
and  inventions,  till  plagues  broke  in  upon 
them) ;  that  even  then,  when  Phinehas  stood 
lip,  like  a  new  chief  justice,  in  the  midst  of 
tneir  calamities,  and  executed  judgment  with 
zighteousaess,  all  their  plagues  were  stayed 
immediately.  In  returning  and  confidence 
^ejr  were  saved.  At  other  times  too  of 
famine,  sore  sicknesses^  earthquakes,  sedi- 
^na,  privy  conspiracy,  assassms^  and  all 
tRNiblesy  God  has  aelivered  the  lovers  of  his 
law  ^m  deatb|  prisons,  captivity,  and  banish* 
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ment,  and  redeemed  them  in  wars  from  the 
power  of  the  sword.  Yea,  he  has  even  ex- 
tended the  covenant  of  his  mercy  and  peace 
in  this  world,  and  accounted  everlasting 
righteousness  to  well-disposed  individuafi 
and  their  families  who  like  the  harlot  Rahaby 
have  showed  kindness  to  his  people  who  lift 
up  and  rejoice  in  his  laws  in  the  tnidst  of  the 
nations.  The  secret  of  the  Lord  is  continu- 
all/with  them  that  fear  him  even  in  our 
days,  as  it  was  in  the  beginning,  is  now  and 
ever  will  be,  there  shall  no  evil  befall  them, 
neither  shall  any  plague  come  nish  theis 
dwellings,  for  he  shall  give  his  angeu  charge 
over  them,  to  keep  them  in  all  their  ways.. 
He  will  bo  with  them  in  trouble^  he  will  de* 
liver  them,  and  honour  them,  his  truth  shall 
be  their  shield  and  buckler,  they  shall  not  be 
afraid  for  the  terror  b^  night,  nor  for  the  pes> 
tilence  that  walketli  in  d^kuess,  nor  for  the 
destruction  that  wasteth  at  noon-day ;  thou- 
sands shall  fall  at  their  side,  and  ten  tliotH 
sands  at  their  right  hand,  but  it  shall  not 
come  nigh  them,  only  with  their  eyes  shall 
they  behold  and  see  the  reward  of  the  wicked, 
the  perverters  of  his  judgments. — Except  the 
Ix)rd  keep  the  kings,  the  governments,  the 
judges,  the  cities,  the  courts,  and  the  cham^ 
hers,  the  watchman  waketh  but  in  vain. 

If  we  had  committed  capital  crimes  and 
were  to  be  judged  and  executed  according  to 
God's  law.  our  souls  would  then  be  justly  cut 
off  from  the  face  of  the  earth,  from  the  Iiosoq^ 
of  Abraham,  and  from  the  presence  and  par- 
don of  God  to  all  eternity ;  souls  shouki  not 
in  that  case  answer  for  our  souls ;  but  let  not 
our  blood  fall  to  the  earth  before  the  face  of 
the  Lord  for  the  pardonable  trespasses  of 
thievery,  for  which  the  Saviour  does  not  re- 
quire our  blood.  0  sovereign  God !  wha 
sittest  on  the  throne  of  compassion,  grant  us 
the  remission  of  our  iniquities,  causing  theni 
to  pass  away  in  their  order.  May  our  neigh- 
bours iudo:e  not  our  lives  to  the  cutting;  off 
or  to  banishment,  contrary  to  the  law,  lest 
the  just  One  judge  their  souls  to  the  cutting 
off,  or  to  exile,  agreeable  to  the  promise ;  but 
let  them  forgive  us  our  trespasses  of  the  law, 
in  love,  fulfilling  the  law  of  trespass,  as  we 
shall  forgive  them  their  unlawful  trespasses 
against  our  lives  and  liberties,  in  the  day  of 
our  restitution  and  atonement  in  righteous- 
ness before  Uie  Lord,  and  in  mutual  ibrgiye. 
ness  and  reconciliation  as  brethren.  Be  wise 
now  therefore,  O  ye  kings ;  be  instructed,  ye 
judges  of  the  earth.  A  true  law  hath  the 
Almighty  given  to  his  people,  by  the  hand  of 
Moses  his  servant,  the  faithful  in  his  house. 
The  Almighty  will  never  change  or  alter  his 
law.  May  he  give  grace  and  truth  to  our 
rulers,  judges,  and  lawyers,  to  fulfil  it  towards 
us  in  righteousness,  and  not  to  destrojr  it, 
otherwise  they  shall  in  no  case  enter  into 
the  kingdom  of  heaven.  May  the  kings  of 
the  nations  speedily  become  as  patterns  of 
faith,  life,  and  manners  to  their  subject^ 
righteous  before  God,  walking  in  all  the  coia^ 
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Biandments  and  ordinances  of  the  Lord 
blameless ;  may  they  take  heed  to  themselves 
that  their  hearts  be  not  beguiled,  and  they 
turn  aside  and  serve  other  gods,  and  bow 
down  unto  them,  and  the  anger  of  the  Lord 
be  kindled  against  them,  and  they  perish 
quickly.  May  they  love  the  Lord  our  God 
'with  all  their  nearts,  with  all  their  souls,  and 
with  all  their  might,  and  diligently  teach  his 
statutes  and  judgments  unto  their  children, 
and  remember  all  the  commandments  of  the 
Lord,  and  do  them.  May  they  consider  it  in 
their  hearts  that  the  Lord  he  is  the  God  and 
there  is  none  beside  him,  and  that  he  that 
speaketh  evil  of  his  brother,  and  judgcth  his 
brother,  speaketh  evil  of  the  law,  and  judgeth 
the  law :  but  if  thou  judge  the  law,  thou  art 
not  a  doer  of  the  law,  but  a  judge.  There  is 
one  lawgiver  who  is  able  to  save  and  to 
destroy ;  who  art  thou  that  judgest  another? 

We  again  intreat  your  lordship  to  become 
our  good  intercessor  with  the  king  and  the 
rulers,  and  lo  exert  your  strongest  endeavours 
lo  save  our  lives  and  liberties,  and  to  prevent 
our  banishment  to  Botany-bay. 

So  shall  your  petitioners  ever  pray  for  your 
lordship,  &c.  &c.  &c. 

Mr.  Richard  Akerman  swom.-^ExaQuned  by 
Mr.  Bearcroft. 

I  believe  about  the  time  of  the  publication 
of  this  pamphlet  that  has  been  given  in  evi- 
dence, it  was  a  general  talk  that  there  was  a 
design  to^ transport  persons  under  sentence  to 
Botany-bay  ?— There  was. 

Mr.  Joseph  Roberts    sworn. — Examined   by 
Mr.  Bearcnfi. 

Mr.  Roberts,  have  you  examined  these  co- 
pies with  the  original  records  at  the  proper 
office  ? — I  have. 

'  Are  they  true  copies? — ^They  are. 

'  Mr.  Bearcroft,  These  are  office  copies  of 
the  records  of  the  conviction  of  several  per- 
sons who  were  confined  in  Newgate  ana  in 
the  New  Gaol.  We  produce  them  to  support 
the  allegation  in  the  information,  that  at  the 
time  of  the  publishing  this  libel  there  were 
divers  persons  confined  in  divers  gaols  in  this 
kingdom  under  sentence  of  death  or  trans- 
portation. 

They  were  read  by  the  Associate,  and  were, 

^  An  office  copy  of  the  record  of  the  convic- 
tion of  James  Watts  and  Francis  Hardy,  for  a 
highway  robbery  in  the  county  of  Middlesex, 
who  both  received  sentence  of  death ; 

An  office  copy  of  the  record  of  the  convic- 
tion of  Hugh  Macdonald,  for  shop-lifting  in 
the  county  of  Middlesex,  who  received  sen-  • 
tence  of  death ; 

An  office  copy  of  the  record  of  the  convic- 
tion of  Charles  King  and  Thomas  Thompson, 
fpr  a  burglary  in  the  city  of  London,  who  re- 
ccHved  sentence  of  death  ; 
t  An  office  copy  of  the  record  of  the  contic- 
ttoD  of  John  Christmas^  for  f^ny  in  the 
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county  of  Surry,  who  recwTed  sentence  of 
transportation  for  seven  years ; 

An  office  copy  of  the  record  of  the  eonvic- 
tion  of  William  Yardley,  for  felony  in  the 
county  of  Surrey,  who  received  sentence  of 
transportation  for  seven  years. 

To  Mr.  Richard  Akerman.  Was  James 
Watts  in  your  custody  under  that  sentence  ?— 
He  was :   he  was  convicted  in  the  December 


sessiop. 

Was  Francis  tiardy  likewise  in  yonr  cus- 
tody ? — ^He  was. 

Was  Hugh  Macdonald  in  your  custody  ? — 
He  was. 

Were  Charles  King  and  Thomas  Thompson 
in  your  custody  ? — Yes. 
Mr.  Richard  Akerman. — ^Cross-examined  by 
Lord  George  Gordon, 

Had  I  the  smallest  connexion  with  those 
prisoners  that  they  have  asked  you  about  ?— 
Not  that  I  know  of. 

Had  I  any  connexion  in  sending  the  peti- 
tions to  any  particular  prisoners  ?  or  did  I  di- 
rect them  to  you,  to  the  two  turnkeys,  aiid 
Mr.  Villette,  the  ordinary  of  Newgate? — I 
got  one  of  them ;  I  r^  it^  and  desired  they 
would  not  deliver  any. 

Did  you  understand  that  I  had  the  smallest 
connexion  with  the  prisoners? — I  never  heard 
that  you  had.  I  heard  you  had  been  at  the 
debtors  side,  and  had  seen  a  debtor  in  the 
lodge,  but  not  to  go  into  the  prison. 

How  long  was  that  before  this  time?*»A 
great  while  before. 

Mr.  Hall  sworn. — Examined  by  Mr.  Erskine^ 

You  are  the  keeper  of  the  New  Gaol  ?-«- 
Yes. 
Had  you  John  Chrbtmas  in  your  custody? 

Had  vou  William  Yardley  in  your  custody  > 

Mr.  Hall. — Cross-examined  by  Lord  George 
Gordon. 

Do  you  know  me  by  sight  ? — I  do  pot  know 
the  genUenian. 

You  are  the  keeper  of  the  New  Gael,  a>e 
you  ? — Yes. 

Did  lord  George  Gordon  ever  send  any  pe- 
titions to  you  ?— No. 

Did  he  send  any  to  any  of  your  prisonerm  ? 
— Not  that  I  know  of. 

Had  he  ever  any  connexion  or  intercourse 
with  either  of  the  persons  whose  names  you 
have  repeated  now  ? — Not  that  I  know  of% 

Were  there  any  pa[>ers  delivered  at  your 
gaol  to  stir  up  your  prisoners  to  sedition  ? — I 
heard  there  were  papers  delivered  at  New- 
gate, but  I  did  not  bear  of  any  being  delivered 
at  my  prison. 

The  end  of  the  evidence  for  tht  Cramu 

Lord  Gso&OB  GoBDOV. 
GenUemen  of  the  juiy ;— The  reason  of  nay 
having  turned  my  mind  particularly  to  tiie 
laws  of  theft  in  this  country,  par$OQ]arly 
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iprith  respect  to  their  being  various  from  God's 
laws,  and  the  consequence  of  their  being  out 
into  execution,  was  on  this  wise :  I  had  a 
theft  committed  by  one  of  my  own  servants; 
and  when  he  was  detected  in  it,  and  was 
eoing  to  be  discharged  for  it,  he  declared 
himself  acluated  by  the  devil,  or  some  evil 
Spirit,  and  that  he  could  not  help  himself  in 
what  he  did ;  and  he  besged  I  would  not  dis- 
charge him,  and  make  nis  crime  notorious, 
but  that  I  would  excuse  him  for  it.  The  mat- 
ter was  not  great ;  it  was  only  about  eighteen 
pence  in  four  and  sixpence :  he  was  sent  to 
buy  a  thing,  he  charged  four  shillings  and 
sixpence,  and  I  think  he  only  gave  three 
shillings  for  it ;  the  person  he  bought  it  of 
told  me :  he  came  atterwards,  and  asked  me 
how  I  liked  the  article,  because  he  thought  it 
was  very  cheap ;  it  was  a  fowl.  Having  oc- 
casion always  to  observe  the  same  rule  in  my 
private  family  by  the  law  of  God  as  I  do  in 
my  public  conduct,  some  people  told  him  in 
my  house  he  would  be  hanged,  if  my  lord 
chose  it;  this  frightened  him  very  much, and 
to  turn  him  away  with  a*  character  of  that 
kind  I  did  not  choose  to  do  it 

I  looked  into  the  law  of  God,  and  found  it 
required  no  man*s  blood  to  be  taken  away ; 
ana  there  are  many  other  countries  besicles 
this  where  no  man's  blood  is  shed  for  tiie 
trespass  of  thievery.  Having  considered  this, 
and  the  number  of  persons  whose  blood  is 
shed  in  this  country,  and  that  it  did  not  deter 
others  from  thievery,  and  that  the  judges  are 
obliged  to  send  them  into  a  foreign  country, 
and  not  to  execute  their  own  law  upon  them, 
(for  the  law  is  death,  if  it  is  above  a  shilling) 
therefore  they  have  drawn  up  those  laws  to 
send  them  to  Botany  Bay,  wnere  a  military 
government  is  established  for  them,  as  is  set 
forth  in  this  paper ;  there  is  neither  judge, 
jury,  nor  counsel  allowed  to  the  prisoners, 
whatever  offences  they  may  commit,  at  Bo- 
tany-bay. 

Having  turned  these  things  in  my  mind, 
and  having  heard  how  much  the  hearts  of  the 
judges  were  melted  and  softened  by  pro- 
nouncing the  sentence  of  death  by  the  impo- 
sition of  human  laws,  contrary  to  God's  law, 
and  those  laws,  though  there  is  much  human 
wisdom  in  them,  having  not  any  efiect,  I 
chose  to  communicate  my  sentiments  before 
I  did  it  to  the  public  or  the  prisoners  them- 
selves. 1  went  to  lord  Mansfield,  but  could 
gain  no  admittance.  I  went  next  to  judge 
Gould ;  mentioned  my  business ;  he  desired 
ine  to  stay  breakfast  with  him,  and  converse 
more  fully  witli  him ;  and  there  were  tears  in 
his  eyes  When  I  was  talkmg  about  it :  and  he 
desired  me  to  put  my  sentiments  upon 
paper  in  a  proper  way,  that  they  might 
De  known,  and  that  they  might  come  before 
the  legislature  and  the  government  of  the 
country ;  because,  as  the  laws  now  stand,  the 
judges  are  shut  up  to  pronounce  according  to 
the  letter  of  the  law. 

Having  heard  judge  Goukl  say  tha^  I  also 


went  to  the  recorder.  This  was  about  the 
middle  of  December.  The  recorder  said  also 
he  wished  the  legislature  would  take  up  this 
business,  and  after  the  laws,  and  that  tht 
gaols  all  over  the  kingdom  were  crowded; 
and  judge  Gould  said  it  had  no  effect  at  all, 
for  some  man  had  been  hanged  in  Holbori^ 
(Walker  I  think  it  was),  and  a  gold  watch  was 
picked  out  of  a  gentleman's  pocket  whilst 
sentence  was  executing.  He  said,  they  were 
contrary  to  the  law  of  God,  but  agreeable  x» 
the  law  of  the  land ;  and  the  judges  ara 
bound  to  pronounce  according  to  the  evidence 
brought  of  a  prisoner's  having  committed 
those  crimes. 

From  this  I  went  to  sheriff  Le  Mesurier  t^ 
ask  for  permission  to  speak  to  some  of  tha 
most  prudent  persons  who  were  under  sexv 
tence  of  death  for  small  thefts,  tliought  to 
be  objects  of  mercy,  or  thought  to  be  included 
in  being  transported  to  Botany-bay.  Mr.  Le 
Mesurier  did  not  know  me;  I  only  simply 
went  into  the  sheriffs  ofice.  First  I  went  to 
Newgate,  to  ask  if  they  would  allow  me  to 
see  any  of  the  prisoners:  they  said  no,  not 
without  an  ordeF  from  the  sheriffs.  I  went 
to  sheriff  Le  Mesurier;  he  said  he  would 
make  out  an  order  for  my  admission  c 
he,  while  he  was  makine  out  the  order 
said.  What  is  vour  name?  I  told  hini: 
then  he  stoppea  all  of  a  sudden.  He  said 
'  You  have  some  reason  for  going  there  ?' 
I  told  him  I  had,  that  I  had  been  with  judga 
Gould  and  the  recorder  upon  the  subject 
and  my  heart  was  full  of  it,  and  the  heart  or 
every  man  ought  to  be  fiili  of  it,  to  see  the 
lives  of  fellow  creatures  taken  away,  contrary 
to  the  law  of  God.  He  said,  '  Pouh,  pooh,  I 
'  shall  not  attend  to  it  at  all.'  Having  made 
use  of  these  words,  I  took  him  up  in  a  solemn 
language ;  I  addressed  myself  to  him  in  such 
a  manner  that  I  made  him  beg  my  pardon 
three  times  before  his  own  clerks  in  the  office, 
not  by  any  threats  of  beating,  or  the  like,  bat 
by  language  applied  to  his  heart.  Finding  I 
could  get  no  access  to  speak  to  any  of  the 
particular  prisoners,  I  spoke  to  Mr.  Pitt  and 
Mr.  Villette,  the  ordinary  of  Newgate,  and  he 
agreed  with  me  that  the  laws  of  God  were 
exactly  as  I  said,  but  he  thought  it  was  not 
his  duly  to  tell  the  people  when  they  were 
dying,  that  the  laws  of  God  were  contrary  to 
the  laws  they  were  going  to  be  executed  upon. 
I  told  him  he  did  not  do  his  duty  to  God  if  he 
did  not.  After  this  I  went  home  to  my  own 
house,  and  put  some  of  my  sentiments  upon 
paper.  You  will  observe  that  there  is  no 
proof  brought  of  my  having  written  it  at  all. 
They  say  1  have  written  it  and  published  it, 
&c.;  they  have  proved  the  publication  of  it 
•in  a  manner. 

The  information  says,  it  was  written  mali- 
ciously, scandalously,  and  with  such  viewa 
which  were  not  in  my  heart  at  all.  I  have 
told  my  lord,  and  the  jury,  the  motives  that 
were  in  my  heart;  and  you  see,  that  so  far 
from  my  iaeas,  as  the  attorney-general  has 
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^wickedly  insinuated,  having  tended  to  subvert .  are  brought  against  me :  this  one  is  sixteen 
order  in  the  country,  he  himself,  and  his  I  months  ago ;  the  other  information  which 
associate*,  and  the  government,  and  the  par-  '  you  are  to  try  also,  the  French  information,  is 
liament,  have  drawn  up  a  bill  to  alter  the  law  ten  months  ago,  August  1786. 
in  this  case  as  much  as  I  could  wish  it  to  be  The  informations  ex  officio  are  brought  to 
altered ;  it  is  from  death  to  milder  punish-  trial  without  any  previous  finding  by  the 
meiit.  grand  jur^*,  only  upon  the  information  of  the 

So  far  from  any  man  having  committed  any    attomey<^gencral,  and  no  previous  finding  by 
crime  in  supporting  the  law  of  God  in  pre-    the  way  of  indictment;  therefore  there  is  no 


ference  to  the  law  of  man  upon  .all  occasions, 
that  in  last  Saturday  night*s  Gazette  the  king 
states  in  his  proclamation  that  the  strict 
observation  of  God's  law  is  absolutely  neces- 
sary for  his  subjects  of  all  ranks  to  bring  a 
blessing  upon  his  people  and  government.  I 
could  have  broueht  in  evidence,  that  the  king, 
in  his  own  proclamation,  has  said  no  more 
than  I  have  said  in  this.  I  wish  God*s  laws 
to  be  established  in  this  country  as  I  do  all 
over  the  world,  that  people's  hearts  may  be 
glad.  I  do  wish  God  to  be  not  only  over  this 
country  but  over  the  whole  werld,  and  it  is 
time  God's  law  should  be  over  the  whole 
vorld. 

Gentlemen,  the  attorney-general  said  it  was 
with  a  seditious  view,  and  that  the  visits  to 


criminality  passed  by  any  evidence  upon  this 
prosecution  against  my  conduct  as  yet,  and 
the  only  legal  methods  of  theise  infi>rmations 
is  this :  *  Informations  are  of  two  sorts;  first, 

*  those  which  are  partly  at  the  suit  of  the 
'  king,  and  partly  at  that  of  a  subject;  and 
'  secondly,  such  as  are  only  in  the  name  of 
'  the  king :  the  former  are  usually  brought 
'  upon  penal  statutes,  which  inflict  a  pensuty 
'  upon  conviction  of  the  offender,  one  part  to 
'  the  use  of  the  king,  and  another  to  tne  use 
'  of  the  informer,  and  are  a  sort  of  qui  lam 

*  actions  (the  nature  of  which  was  explained 

*  in  a  former  volume)  only  carried  on  by  a 
'  criminal  instead  .of  a  civil  process,  upon 
'  which  I  shall  therefore  only  observe,  that 
'  by  the  statute  S  t  Eliz.  cap.  5.  no  prosecution 


the  prisoners  were  at  the  time  of  the  publica-  *  '  upon  any  penal  statute,  the  suit  and  benefit 
tion  of  the  pamphlets.  The  visits  to  the  pri-  '  *  whereof  are  limited  in  part  to  the  king,  and 
'soners  were  at  the  time  I  have  mentioned,  i  *  in  part  to  the  prosecutor,  can  be  brought  by 
and  not  at  the  time  of  the  publication  of  the  |  '  any  common  informer  after  one  year  is  tx- 
J>amphlets ;  and  that  such  pamphlets  as  were  ! '  pired  since  the  commission  of  the  offence, 
upon  the  subject  of  the  prisoners  were  not : '  nor  on  behalf  of  the  crown  afler  the  lapse 
sent  in  to  the  prisoners  to  stir  them  up,  or . '  of  two  ^'cars  longer;  nor  where  the  tor- 
Bent  to  them  during  the  eiecution,  when  the  { *  feiture  is  originally  given  only  to  the  king 
parson  would  be  obliged  to  eat  up  all  he  said,  i '  can  such  prosecution  be  had  aiter  the  expi- 
or  to  lye  before  the  people.  That  would  have  *  ration  of  two  years  from  the  commission  of 
been  tiie  time  to  stir  them  up;   but  I  did  no    '  the  offence. 

fiuch  thing,  I  sent  them  to  IVIr.  Pitt  and  liis  '  The  informations  that  are  exhibited  in 
brother,  and  when  Mr.  Pitt  came  to  my  house  *  '  the  name  of  the  king  alone  arc  also  of  two 


declare  to  God  these  are  the  words,  he  will 
think  it  very  odd  you  should  send  us  the 
pamphlets,  and  not  send  one  to  him,  who  is 
the  keeper  of  the  gaol ;  which  I  did. 

You  see  they  do  not  prove  the  smallest 
connexion  between  me  and  those  prisoners ; 
whatever  their  sentences  were,  whether  death 
or  banishment,  I  don't  know  which,  though 
they  state  in  their  information  that  I  published 
and  wrote  it,  and  stirred  them  up  m  severul 
g»o\s.  There  is  only  one  gaol  with  which 
tney  prove  the  smadlest  connexion  at  all; 
with  the  New  Gaol  in  the  borough  they 
prove  no  kind  of  connexion  whatever. 

There  is  another  thing,  and  this  is  a  very 
serious  part  I  am  going  to  say  now,  that  either 
thejudge,  Id(ni*tknow  very  properly  that  I 


'  general ;  secondly,  those  in  which  though 
'  the  king  is  the  nominal  prosecutor,  yet  it  is 
'  at  the  relation  of  some  private  person  or 
'  common  informer,  and  they  are  filed  by  the 
'  king's  coroner  and  attorney  in  the  Court  of 
'  KiiigVbencb,  usually  called  the  Master  of 

*  the  Crown-office,  who  is  for  this  purpose 
'  the  standing  officer  of  the  public'  I  should 
state  to  the  jury  that  this  is  in  judee  Black- 
stone's  book,*  which  I  believe  all  the  judges 
approve  of  upon  this  subject : — ^^  The  objects 
'  of  the  king's  own  prosecutions,  filed  ex  officio 

*  by  his  own  attorney-general,  are  properly 
*■  such  enormous  misdemesnors  as  peculiarly 
'  tend  to  disturb  or  endanger  his  government 
'  or  to  molest  or  affiront  him  in  the  regular 
'  discharge  of  his  royal  functions :  for  offences 


judgeBuUer  the  judge  in  the  beginning   '  so  high  and  dangerous,  in  the  punishment 


of  the  proceedings,  because  there  was  a  senior 
judge  then  in  tlie  Court  of  King's-ljench — that 
either  the  judge  and  the  Court  of  Kins's-bench 
are  wrons  in  the  manner  in  which  Uiey  have 
fiuffiered  uiis  proceeding  to  go  on,  o\  the  attor- 
ney and  solicitor-general  arewronjg  in  the  way 
tbey  have  gone  ooj  both  tbete  mfonaations 


or  prevention  of  which  a  moment's  delay 
'  would  be  fatal,  the  law  has  given  to  the 
'  crown  the  power  of  an  immediate  pxosecu- 
'  tion,  without  waiting  for  any  previous  appli- 
*'  cation   to  any  other  tribunal;'— That  is, 

*  Commeotariesy  toL  iv.  pp.  306/et  seq. 
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^without  waittiig  for  any  previous  finding  by 
aa  iodktmenty  to  take  the  person  immediately, 
supposing  he  has  government  and  the  laws 
in  such  a  way  that  if  you  don't  take  him  in 
Ihe  act  he  will  turn  them  over  so  in  a  moment ; 
vid  ID  such  a  case  the  attomey-seneral  has  a 
rifibt  to  attach  such  a  person  for  rear  he  should 
pBt  his  intentions  into  execution;  that  if  you 
dmt  take  him  immediately  the  sovemment 
issobvertedy  ^nd  there  is  a  gooa  reason  for 
keq>inv  those  informations  ex  (^cio  upon  the 
statute  Dooks :  I  do  not  say  they  are  contrary 
to  the  laws  of  the  land^  but  are  very  necessary 
when  executed  with  judgment,  and  not  with 
views  of  harassing  and  vexation. 

They  have  been  above  ten  months  in  the 
first  cause,  and  six  months  in  the  second : 
now  there  are  many  gjrand  juries  have  sat 
within  ten  and  within  six  months,  and  I  have 
been  at  large  all  the  time,  and  mi^ht  com- 
municate with  whoever  I  pleased ;  whereas,  if 
the;  had  proceeded  properly  in  the  business, 
my  offence  ought  to  have  been  so  high  that  I 
ought  to  have  been  taken  into  custo<^  imme- 
diately, and  tried  in  the  immediate  summary 
proceeding  of  the  judges,  as  it  is  in  this  case, 
without  waiting  for  the  previous  finding  of  a 
grand  jury : — *  Which  power,  thus  necessary 
'  not  only  to  the  ease  and  safety,  but  even  to 
'  the  very  existence  of  the  executive  magis- 
'trate,  was  originally  reserved  in  the  great 
'flan  of  the  Enelish   constitution,  wherein 

*  provision  is  wisely  made  for  the  due  preser- 
'  vatton  of  all  its  parts.    The  objects  of  the 

*  other  species  of  informations,  filed  by  the 
'  master  of  the  Crown-office,  upon  the  com- 
'plaint  or  relation  of  a  private  subject, 
'  are  any  gross  and  notorious  misdemestiors, 
'  riots,  Iraitteries,  libels,  and  other  immoralities 
'  of  an  atrocious  kind,  not  peculiarly  tending 
'to  disturb  the  sovemment  (for  these  are 
'  left  to  the  care  of  the  attorney-general),  but 
'  which  on  account  of  their  magnitude  or  per- 
'oicious  example  deserve  the  most  public 
'animadversion;  and  when  an  information 
'  b  filed  either  thus,  or  by  the  altomey-gene- 
'  lal  es  officw^  it  must  be  tried  by  a  petit  jury 
'of  the  couDtv  where  the  offence  arises; 
'  after  which,  if  the  defendant  be  found  guil- 
'  ty,  the  Court  must  be  resorted  to  for  his 
'nuushment'  Judge  Blackstone  further 
adds,  '  There  can  be  no  doubt  but  that  this 
'  mode  of  prosecution  by  information  (or  sug- 
'  gestion),  filed  on  record  by  the  king's  attor- 

*  ney-^eneral,  or  by  bis  coroner  or  master,  of 

*  the  Crowii- office  in  the  Court  of  King's- 
'bench,  is  as  ancient  as  the  common  law 
'  itself;  for  as  the  king  was  bound  to  prose- 
'  cute,  or  at  least  to  lend  the  sanction  of  his 

*  name  to  a  ])rosecutor,  whenever  a  grand  jury 

*  informed  him  upon  their  oaths  that  tnere 

*  was  a  sufiicient   ground    for  instituting   a 

*  ciiminal  suit,  so  when  these  his  immediate 
*(^cers  were  otherwise  sufficiently  assured 

*  that  a  man  had  committed  a  gross  misde- 
'  mesnor,  either  personally  against  the  king 

*  or  bis  govenunent,  ot  agamst  the  public 

t 
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'  peace  and  good  order,  ihey  were  at  liberty, 
'  without  waiting  for  any  fiirther  intell^enoe, 
'  to  convey  that  mformation  to  the  Court  of 
'  King's-bench  by  a  suggestion  on  record, 
'  and  to  carry  on  the  prosecution  in  his  ma- 
'jesty's  name.  But  these  informations  (of 
'  every  kind)  are  confined  by  the  constitu* 
'  tional  law  to  misdemesnors  onlv,  for  wher- 
'  ever  any  capital  offence  is  cnarged,  the 
'  same  law  requires  that  the  accusation  be 

*  warranted  by  the  oath  of  twelve  men  before 
'  the  party  shall  be  put  to  answer  it.  And 
'  as  to  those  offences  in  which  informations 

*  were  allowed  as  well  as  indictments,  sq 
'  long  as  they  were  confined  to  this  high  an^ 
<  respectable  jurisdiction,  and  were  carried  oi\ 
'  in  a  legal  and  regular  course  in  his  majesty's 
'  Court  of  King's- bench,  the  subject  liad  no 
'  reason  to  complain." 

No  man  can  have  reason  to  complain  if 
brought  to  an  immediatete  trial  without  wait- 
ing lor  the  accusation  being  found  by  the 
grand  jury,  and  that  was  the  way  I  under- 
stood I  ought  to  have  been  tried ;  and  I  want 
to  know  whether  the  court  has  winked  at 
the  manner  of  the  attorney- general's  going; 
out  of  the  mode  of  prosecuting  it;  for  u 
the  Court  countenances  the  attorney-general 
in  prosecuting  in  a  way  that  states  the  of* 
fence  to  be  so  great  that  a  person  must  be 
prose'cuted  immediately  without  w^Mttfe^for 
a  verisimilitude  of  being  found  by  a  grand, 
jury  to  be  put  upon  trial  by  their  peers,  for  i£ 
the  judges  agree  to  that,  that  grand  juries 
should  be  entirely  leA  off  in  mis  country, 
as  they  have  done  in  Botany- Bay,  where  there 
is  no  previous  finding  at  all ;  the  men  are 
brought  to  trials  there  by  the  military,  but 
here  if  they  are  brought  to  a  civil  tribunal 
out  of  the  common  form  I  am  sure  a  judge  of 
your  lordship's  character  will  not  counte- 
nance it,  and  therefore  I  want  to  know  at 
what  time  it  was  the  Court  winked  at  this 
prosecution  not  being  brought  forward  im- 
mediately, the  *offence  being  so  atrocious 
that  there  was  iht  time  to  wait  for  the  find- 
ing of  a  grand  jury. — '  The  same  notice  was 
'  given,  the  same  process  was  issued,  the 
'  same  pleas  were  allowed,  the  same  trial  by 
'jury  was  had,  the  same  judgment  was 
'  given  by  the  same  judges,  as  if  the  pro- 
'  secution  had  originally  been  by  indictment^ 
'  But  when  the  statute  d  Hen.  7th.  cap.  1, 
'  had  extended  the  jurisdiction  of  the  Court 
'of  Star-chamber, 'the  members  of  which 

*  were  the  sole  judges  of  the  law,  the  fact, 
'  and  the  penalty;'— Here  is  another  thing  I 
have  heard,  that  you  hold  this  doctrine,  tnis 
pernicious  doctrine,  that  the  jury  arc  not  the 

'judges  whether  the  libel  is  scandalous,  fiilse, 
and  seditious,  but  that  the  jury  are  onty  to 
judge  whether  the  facts  are  proved  or  not : 
that  does  not  relate  to  my  case;  I  only  give 
Mr.  Justice  BuUer  this  opportunity  m  his 
charge  to  the  juij,  to  say  whether  the  jury 
are  not  also  the  judges  whether  the  Ubel  is 
false^  9dtodalou9|  and  seditiot)3|  or  whether 
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the  jufy  sre  merely  confined  to  aay  whether 
the  lacts  stated  are  proved  or  not,  because  I 
hold,  and  Mr.  Erskine,  and  some  of  the 
judges,  judge  Gould  I  believe,  holds,  that 
the  jury  are  to  judge  whether  the  libel  itself 
is  false,  scandalous,  and  seditious,  as  well  as 
whether  the  libel  is  proved  to' be  published  by 
the  person.*    I  hola  it  to  be  necessary  to 

frove  that :  but  I  onl^  mention  this  because 
have  a  perfect  opimon  of  Mr.  Justice  Bui- 
ler's  mte^ty ;  I  have  no  doubt  about  his  be- 
ing a  man  of  integrity  as  well  as  of  penetra- 
^on  and  discernment. — '  And  when  the  sta- 

*  tute  11  Hen.  7  th,  cap.  3,  had  permitted  in- 

*  formations  to  be  brought  by  any  informer 
'  upon  any  penal  statute,  not  extending  to  life 
^  or  member,  at  the  assizes,  or  before  the  jus- 
'  tices  of  the  peace,  who  were  to  hear  and  de- 
'  termine  the  same  according  to  their  own 
^  discretion ;  then  it  was  that  the  legal  and 

*  orderly  jurisdiction  of  the  Court  of  King's- 
'  bench  fell  into  disuse  and  oblivion ;  and 
'Empson  and  Dudley  (the  wicked  instru- 
'  ments  of  king  Hen.  7th,)  by  hunting  out  ob- 
'  solete  penalties,  and  this  tyrannical  mode  of 
'  prosecution,  with  other  oppressive  devices, 
^  continually  harassed  the  subject,  and  shame- 

*  fully  enriched  the  crown.      The  latter  of 

*  these  acts  was  soon  indeed  repealed  by  sta- 
<  tute  1  Hen.Slh,  cap.  6;  but  the  Court  ofStar- 
'  chamber  continuea  in  high  vigour,  and  daily 

*  increasing  its  authority,  for  more  than  a 
'  century  longer,  till  finally  abolished  by  sta- 
« tute  16,  Car.  1st.  cap.  10.' 

This  practice  was  entirely  put  an  end  to  in 
this  illegal  method  by  Empson  and  Dudley  f 
at  the  time  of  the  revolution,  but  the  power  is 
still  in  the  constitution  to  proceed  summarily  in 
this  manner,  having  the  whole  course  of  the 
laws  and  constitution  upon  their  side ;  but 
then  they  must  do  it  quickly,  asreeable  to 
the  method  of  tlie  prosecution.  Now  they 
have  taken  the  method  of  prosecution  long 
and  harassing  to  me  for  ten  months  together, 
without  taking  the  matter  of  the  prosecution 
which  is  to  brmg  it  to  an  immediate  trial : 
because  if  a  man  is  taken  up  to  be  tried 
without  any  previous  finding  by  a  Jury,  it  is  a 
comfort  to  him  he  is  tried  directly  upon  it ; 
whereas  if  you  give  it  a  verisimilitude  to  an 
accusation  by  a  grand  jury,  then  you  take  the 
ordinary  course  of  trial :  but  this  is  a  sum- 
mary proceeding  lodged  in  the  executive  go- 
vernment, which  upon  great  occasions,  such 
as  the  attorney-general  has  stated  mine  to  be, 
but  which  it  is  not,  where  a  man  had  an  in- 
tention to  overturn  the  government,  and  that 
if  he  was  not  taken  into  custody  immedialelv, 
the  government  was  gone.  Now  they  should 
prove  that  I  did  stir  up  the  people,  that  I 
did  prevent  the  Botany-bay  scheme  being 
carried  into  execution.  Now  I  did  nothing 
more  than  state  upon   paper   such  terms, 

*  S^  the  case  of  the  Dean  of  St.  Asaph, 
vol.  81,  p.  847. 
t  See  their  case|  anUf  vol  1,  p.  283, 


wishing  them  to  come  into  consideration,  as 
Judee  Gould  and  the  recorder  wished  to  come 
unc&r  consideration  also^  that  the  penal  laws 
evidently  wanted  alteration ;  whicn  is  proved 
by  the  parliament  and  the  judges  drawmg  up 
this  new  act  to  send  them  to  botany-bay. 

I  do  not  know  that  I  shall  trouble  the 
Court  with  any  thing  farther,  because,  to 
speak  the  truth,  I  have  not  a  papcr.-^I  meant 
if  I  had.  time,  to  bring  my  books  with  me  to 
prove  that  every  woniof  that  pamphlet  is  in 
the  bible,  and  that  it  is  consistent  with  the 
sentiments  of  the  most  humane  and  best- 
hearted  men  now — such  as  judge  Gould  and 
the  recorder, — to  have  an  afteration  made  in 
the  felony  laws ;  but  what  that  alteration  is,  is 
lefl,  as  the  judges  and  the  people  stand  at 
present,  to  the  wisdom  of  parliament;  for  by 
the  laws,  as  they  now  stand,  if  a  person  steals 
a  shilling  and  the  fact  is  proved,  the  sen- 
tence is  invariably  death. 

I  should  have  made  a  much  better  defence, 
if  I  had  had  leave  to  subpoena  my  witnesses ; 
and  should  also  have  shown  you  something 
about  the  New  Gaol,  which  would  have  sur- 
prised you :  that  when  these  gentlemen, 
these  wicked  gentlemen,  wicked,  false,  scan- 
dalous defamcrs — when  they  wanted  to  prove 
this  business  upon  me,  and  tliouehc  there 
was  a  deal  of  crime  in  it,  an  art  tney  pnu> 
Used  at  Mr.  Clark's  the  king*s  messenger  in 
Mount-row :  all  these  people  were  to  be  sum- 
moned as  witnesses.  I  shall  give  a  short  ac- 
count ;  the  jury,  perhaps,  wiB  believe  what 
I  say.  Mr.  Clark,  the  kmg's  messenger,  sent 
for  Richard  Hicks,  at  the  New  Inn  at  West- 
minster-bridge; he  is  a  poor  man.  When 
he  came  to  him,  he  gave  nim  a  letter  to  lord 
George  Gordon,  Welbeck- street,  and  told 
him  to  carry  that  letter  to  lord  George,  and 
deliver  it  into  his  own  hand ;  and  tell  lord 
George  that  he  came  from  the  New  Goal  in 
the  Borough,  firom  the  prisoners,  and  that  he 
was  to  get  copies  of  this  petition,  as 
many  as  his  lordsnip  could  spare,  and  bring 
them  back  to  the  prisoners  in  the  Borough. 
I  opened  the  letter ;  it  was  a  forged  letter— 
I  went  to  justice  Bond  the  day  afterwards  in 
Bow-street — it  was  a  forged  letter,  saying, 

*  We  Your  lordship's  friends  and  admirers, 
'  &c.  the  prisoners  in  the  New  Gaol  in  the 
'Borough,  having  heard   of  a  petition—so 

*  and  so — do  request  of  your  lordship  to  send 

*  so  many  by  the  bearer,  who  is  a  trusty 
'  person.' 

Upon  reading  the  paper  it  came  into  my 
heart  immediately,  that  this  was  some  fals^ 
hood,  for  I  had  no  acquaintance  with  any 
prisoner  at  all  in  the  Borough.  I  sent  for 
the  man  u^  stairs.  When  he  came  up,  I 
began  questioning  him  who  gave  him  that 
letter,  and  who  he  came  from.  He  began 
trembling,  and  was  much  frightened.  I  rang 
for  the  maid -servant  to  come  up  stairs.  When 
she  came  into  the  room,  and  the  man  servant 
too,  I  bid  the  man  not  to  be  frightened,  but 
tell  the  whole  truth.    He  said^  To  tell  th^ 
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truth,  Mr.  Clark  tbe  kin^*9  messenocr  sent 
for  me  to  his  house  to  eive  yoa  this  letter, 
and  say,  I  came  from  the  prisoners  in  the 
New  Gaol ;  and  when  I  haye  got  the  petitions 
I  am  to  go  back  to  the  One  Tun  in  One  Tun- 
court,  and  ask  for  captain  Macdonald,  and 
deliver  the  petitions  to  him.— So  then  you 
did  not  come  from  the  New  Gaol  ? — ^No,  I  did 
not,  says  he. — ^Nor  are  you  to  carry  them 
hack  agsun  there?— He  said,  no;  but  to 
captain  Macdonald.  I  said,  I  would  go  with 
him  there.  I  went  with  him :  it  is  a  very 
blackguard-house,  known  to  all  the  poblic 
offices,  where  the  king's  servants  meet  wtUi 
tbe^  people  they  want  to  brin^  informations 
against.  I  went  up  to  the  front  room,  and 
asked  for  captain  Macdonald.  Immediately 
the  woman  of  the  House  showed  me  into  a 
back  room.  When  I  came  to  the  door  of 
the  back  room,  a  person  came  out — ^Who 
wants  captain  Macdonald?  I  said,  I  want 
him.  Is  your  name  Macdonald?  He  said, 
no;  his  name  was  not  Macdonald,  it  was 
Hamilton :  he  went  by  a  false  name.  There 
were  four  or  five  people  in  the  room.  I  asked 
the  man,  Is  this  the  company  you  were  to 
come  to?  Yes,  says  he,  and  there  sits  the 
king's  messenger.  Clark  was  in  the  com- 
pany, William  Drummond,  esq.  was  in  the 
company,  and  two  or  three  more.  Some 
would  eive  me  their  names,  and  some  would 
not;  iMit  the  king's  roesseneer  refused  to 
give  me  his  name,  and  denied  ne  was  of  that 
name,  Uiough  the  people  of  the  House  knew 
him. 

I  went  next  day  to  Bow-street  to  justice 
Bond :  he  said  there  was  no  occasion  to  take 
notice  of  it :  he  said  he  had  heard  of  that 
Clark,  that  he  was  an  infamous  man. 

Clark  hired  two  men  to  follow  me  con- 
stantly, well-dressed  |>eople,  to  follow  me 
every  where :  if  I  went  into  a  coffee-house,  to 
go  into  the  ceffee-house ;  if  I  took  a  coach, 
to  take  a  coach  and  follow  me ;  to  live  at 
the  public-house  opposite  to  me,  and  to  make 
written  accounts  everyday,  and  carry  them 
to  the  treasury  at  night,  and  particularly  to 
mark  what  officers  pulled  oft  their  liats  to 
^e  ;  to  mark  down  every  man's  name  Uiat 
came  into  my  house,  or  out  of  it ;  where  I 
went  to,  and  how  long  I  stayed.  Mr. 
Ncpean,  a  clerk  of  the  treasury,  paid  them, 
ana  lord  Sydney  had  the  management  of 
tt.  If  their  accounts  were  not  full  enough 
they  were  told,*  You  must  be  more  particular, 
it  must  be  every  hour. — ^There  were  a 
variety  upon  me;  they  used  to  relieve  one 
another. 

This  man.  King,  came  to  me  in  the  summer 
aAer  he  had  been  employed.  He  said,  My 
lord,  my  heart  is  so  full  I  can  no  longer  bare 
to  conceal  it  firom  you.  I  was  employed  with 
another  man  in  the  winter.  I  am  surprised 
yu«  never  saw  us,  we  used  to  follow  you  in 
the  stueet,  arid  into  every  coffee-house.  I 
was  paid  by  Clark  of  the  treasury ;  and  was 
tunied  off  for  not  being  partipilar  enough  in 
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this  business,  of  renting  who  spoke  to  you, 
pulled  off  their  hats  to  you,  and  the  iiouses 
you  went  into. 

I  state  this  to  show  how  they  tried  to  get 
evidence  of  my  delivering  this  to  the  keeper 
of  the  New  Prison.  You  would  have  had  all 
these  people  before  you,  if  I  had  not  beea 
interrupted  in  serving  my  subpoenas.  I  wa^ 
interrupted  and  taken  into  custody  by  the 
guards,  when  offering  to  subpoena  the  marquis 
of  Carmarthen.  I  was  soon  ordered  to 
be  let  go,  and  the  marquis  said  he  would 
meet  me  at  his  fathef^s  at  five  o'clock;  and 
begged  I  would  not  make  a  distwbance  at 
St.  James*s.  At  five  o'clock  I  saw  the 
roarouis,  and  he  assured  me  every  thing 
should  be  done,  and  that  he  could  bnng  thai 
letter  from  the  French  ambassador  to  m% 
upon  the  other  information. 

And  here  I  beg  his  lordship  will  by-and-by 
tell  me  what  is  to  become  of  the  first  infor* 
mation?  The  same  jury  is  to  try  them  bo4h; 
and  I  don't  understand  they  mean  to  bring 
on  the  first;  for  they  cannot  bring  it  on  tiff 
these  witnesses  come ;  and  the  jury  cannot 
sit  and  do  justice  in  that  case. 

I  have  nothing  further  to  say, ,  gentle* 
men,  than  to  show  that  they  wish  6y  ^g^iff 
art  and  every  means  to  make  me  a  publisher 
in  a  seditious  manner  in  the  New  Gaol ;  but 
I  did  not  comply  with  any  such  thing  t  but 
as  I  meant  nothmg  but  that  the  law  in  that 
case  might  be  corrected,  which  you  see  was 
in  the  heart  of  the  king  and  his  parliament, 
as  they  have  made  an  alteration  in  the  \m$ 
with  respect  to  the  people  that  were  eon» 
demned. 

I  sent  some  of  these  pamphlets  to  the 
judges  as  soon  as  they  were  wrote,  to  th« 
heawds,  the  keepers  of  the  gaols,  and  th« 
minister  of  the  gaol,  witliout  any  view  to 
to  raise  sedition  and  tumult  among  the 
people :  if  I  had,  I  would  have  gone  on  the 
day  of  the  execution  and  told  the  people, 
when  he  was  confessing  them  and  telimg 
them  that  it  was  just  and  conformable  to 
God's  law,  I  would  have  told  them  it  was  no 
such  thing,  if  that  had  been  my  intention  ; 
but  I  hope  as  they  have  made  an  act  to  fcnd 
these  people  to  Botanv-bay,  that  there  will 
be  some  means  devised  by  the  legislature  to 
alter  the  laws  of  theft  in  this  countiy. 

I  can  make  no  better  defence  now,  becauso 
my  witnesses  are  not  present;  and  there- 
fore you  must  take  it  upon  my  word  what  I 
say  relative  to  this  business;  what  judge 
Gould  and  the  recorder  said  in  December; 
— and  this  petition  was  not  printed  till  this 
year. — ^fhere  is  not  the  smallest  connexion 
of  any  of  the  prisoners  that  are  menttoofld 
as  condemned  with  me ;  or  that  I  had  any 
particular  connexion  with  them,  only  that 
there  were  such  prisoners  condemned  Id 
death  and  transportation  for  thefts ;  and  that 
his  nuyesiT  ana  the  parliament  had  altered 
their  punishments  just  as  much  as  I  wished  to 
alter  them  by  that  act. 
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There  is  a  word  left  out  in  the  redtat  part 
in  the  record,  but  I  don't  mean  to  pin  my  de- 
fence upon  any  thing  of  that  kind. 

CmLfi,  If  there  is  any  IhiDe  you  think 
material,  point  it  out  to  me,  and  I  will  look 
at  it 

Lord  George  G.ordan,  *  Having  no  hope 
'  without  God  in  the  world' — it  should  ft>e, 
'  Havine  no  hope  and  without  God  in  the 
'  world: — ^it  is  a  thing  I  don't  pin  much 
upon ;  it  is  right  in  the  printed  (minphlet. 

Ccurt,  I  have  examined  it,  it  is  a  mistake 
in  the  copy — ^it  is  right  io  the  record. 

Summing  up, 

Mr.  JusUce  Buller,  Gentlemen  of  the 
Iitry; — This  is  an  information  which  has 
l^n  filed  against  the  defendant  for  a  libel 
—the  libel  has  been  read  to  you — there  are 
two  qoesticms  upon  the  record  for  your  de- 
termination. 

First,  Whether  the  defendant  either  wrote 
and  composed,  or  printed  and  published  this 
libel?  and 

Secondly,  Whether  the  averments  that 
are  made  on  the  part  of  the  Crown  in  tiiis 
x«cord,  are  proved  to  your  satisfaction  or 
not?*   ' 

With  respect  to  the  first  question,  it  has 
been  proved  by  John  Pitt,  that  he  received 
three  of  the  pamphlets  about  the  month  of 
December,  but  he  cannot  tell  the  exact  day, 
fnm  lord  George  Gordon^s  servant ;  that  my 
lord  George  Gordon  freauently  came  into  the 
lodee  at  Newgate;  that  he  was  there  six  times 
at  feast  before  the  pamphlets  were  brought. 
He  asked  the  witness,  whether  he  did  not 
think  it  hard  that  so  many  persons  should 
suffer ;  and  that  no  man  ought  to  sufier,  who 
bad  not  spilt  blood.  He  says  the  defendant 
sent  three  pamphlets;  one  directed  to  him, 
one  to  his  brotner  the  turnkey,  and  one  to 
Mr.  Villette,  the  ordinary. 

Th^  he  produces  that  which  was  directed 
to  him;  and  he  says  the  direction  is  iniord 
Gaorgs  Gordon's  hand-writing.  He  says  the 
defeiMant  often  wanted  to  go  in  to  the  con- 
demned people,  but  the  witness  refused  it. 

On  the  26th  of  January,  he  went  to  the 
defendant's  house;  the  same  footman  opened 
the  door  to  him  as  broujght  the  pamphlets. 
The  witness  went  up  stairs,  and  he  told  the 
defendant  that  there  was  a  sad  piece  of  work 
about  these  pamphlets;  upon  which  the 
defendant  said,  *  Don't  you  mind — let  them 
'  go  on — I  am  ready  for  them,  let  them  begin 
*  as  soon  as  they  will.'  He  says  at  that  time 
there  was  a  large  pile  of  the  pamphlets 
lying  in  the  room.  The  defendant  took  up 
one,  directed  it  to  Mr.  Akerman,  and  delivered 
it  to  the  witness.  He  produces  two  other 
napers^  both  of  which,  he  says,  were  directed 
Dy  loro  George  Gordon.  One  is  that  pamphlet 

*  See  Woodfall's  case,  vol.  90,  p,  895. 
Dean  of  St.  Asaph's  case,  vol.  SI,  p.  847. 
But  now  see  sUt.  $9,  Geo.  3,  c.  60. 
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which  he  directed  to  Mr.  Akerman;  the 
other  is  a  note  mentioning  the  names  of  the 
persons  who  were  to  disperse  the  pamphlets. 

Mr.  Akerman  says,  that  previous  to  the 
publication  of  the  paper,  there  was  a  general 
tmderstanding,  that  tne  prisoners  were  to  be 
sent  to  Botany-twy. 

They  then  produced  records  of  several 
convictions,  some  sentenced  to  death,  others 
to  transportation,  both  in  London,  Middlesex, 
and  Surrey. 

Mr.  Akerman  says,  the  defendant  had  no 
connection  with  these  prisoners  as  he  knows 
of. 

Hall,  who  is  the  keeper  of  the  New  Gaol, 
says,  William  Yardley  and  John  ChrisUnas 
were  in  his  custody.  lie  savs  he  does  not 
know  the  defendant;  the  defendant  never 
sent  any  of  these  petitions  to  him,  or  his 
prisoners  as  he  knows  of. 

The  defendant  has  said,  that  there  is  no 
evidence  of  his  having  actually  written  this 
pamphlet;  at  the  same  time  he  tells  you  he 
did  write  it,  for  he  committed  his  thoughts 
upon  paper. 

If  you  see  any  reason  to  distinguish  be- 
tween writing  and  composing,  and  me  print- 
ing and  publishing,  you  will  say  so ;  for  there 
are  different  counts,  some  for  writing  and 
composing,  and  others  for  printing  and  pub- 
lishing. You  find  a  large  parcel  of  the 
pamphlets  were  all  together  in  his  custody^ 
and  in  his  room.  .  « «* 

When  you  have  disposed  oif  that  fact,  the 
only  one  that  remains  is,  whether  the  aver* 
ments  in  this  information  are  proved  or  not. 

Now  the  information  sets  out  with  stating, 
that  it  was  generally  understood,  that  the 
king  was  about  to  cause  to  be  transported 
several  felons  and  other  offenders  liable  to  be 
transported  to  Botany-bay.— To  prove  that 
they  call  Mr.  Akerman  who  tells  you  the  fact 
was  so  understood. 

The  second  averment  in  the  information  is, 
that  divers  persons  were  confined  in  divers 
gaols  under  sentence  of  death  and  transporta- 
tion. To  prove  that  fact,  they  produce  seve> 
ral  copies  of  convictions;  and  they  call  Mr. 
Akerman  and  Mr.  Hali,  who  tell  you,  that 
the  prisoners  whose  names  are  mentioned  in 
those  convictions,  then  continued'  in  their 
custody. 

The  defendant,  upon  his  cross-examinatioa 
of  the  witnesses,  desired  particularly  to  know 
whether  he  had  any  connexion  with  either  of 
those  prisoners  whose  names  are  mention^ 
in  the  copies  of  the  records  of  conviction :  it 
is  not  stated  that  he  has.  The  charge  is  not 
that  he  entered  into  any  combination  with 
those  oarticular  persons,  but  it  is  laid  as  a 
general  offence,  not  coimned  to  those  parti- 
cular persons ;  and  therefore  that  observation 
does  not  apply  at  all  to  the  case. 

If  therefore  the  offence  is  proved  to  your 
satisfaction,  )rou  will  find  the  defendant  gudty  ; 
if  not,  you  will  acquit  him. 

Tbei€  tte  two  oc  three  iayendos  hani^ 
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worthy  of  observation,  viz.  whether  ut  and 
our^  mentioned  in  the  petition  purportmg  to 
be  sent  by  the  prisoners,  means  the  prisoners ; 
And  whether,  where  it  speaks  of  the  bloody 
hue  of  the  felony  laws,  and  the  frequent  exe- 
cutions in  this  reign  under  a  nominal  admi- 
nistration of  iustice,  it  is  meant  to  insinuate 
that  justice  had  not  been  truly  administered 
during  the  king's  reign. 

'the  jury  immediately  pronounced  the  de- 
fendant Guilty. 


TIIE 

TRIAL 

OF 

THOMAS   WILKINS 
FOR  Printing   and   Publishing   the 

FOREGOING  LiBEL. 


Hie  Information  was  opened  by  Mr.  Law. 

Mr.  Attorney  General.  May  it  please  your 
lordship,  and  you  gentlemen  of  the  jury : 

1  do  not  know,  eentlemen,  whether  you 
were  present  at  the  la^t  trial ;  if  you  were,  it 
might  save  some  time  in  stating  the  nature  of 
the  libel;  for  the  publication  of  which  the  pre- 
sent information  is  filed.  As  possibly  you 
may  have  been  absent,  I  must  state  over 
again  shortly  what  I  stated  then;  namely, 
tlukt  this  is  an  information  against  the  de- 
fendant for  publishing  a  pamphlet  charged 
to  be  a  hbel  upon  the  administration  of  justice 
in  this  kingdom.  It  purports  to  be  a  petition 
from  the  urisoncrs  to  lord  George  Gordon, 
though  in  fact  it  was  written  by  hmiself.  It 
alleges,  apparently  from  the  mouths  of  tlic 

erisoners  who  were  unfortunately  then  la- 
ouring  under  sentences  of  dcatli  and  trans- 
portation, that  their  respective  sentences  were 
unjust  and  iniquitous ;  and  it  calls  upon  his 
lordship  to  protect  them  from  the  execution 
of  the  sentences  of  the  law,  to  which  their 
crimes  had  subjected  them. 

So  great  a  noise  prevailed  when  my  learned 
frienu  who  opened  the  cause  was  stating  the 
information,  that  perhaps  you  might  not  be 
able  to  hear  it  accurately.  The  pamplilet  is 
called,  *  The  Prisoners  Petition  to  the  Right 

*  Honourable  Lord  George  Gordon  to  preserve 
'  their  Rights  and  Liberties,  and  prevent  Uicir 
'  Banishment  to  Botany-bay.  London:  printed 

*  byThomasWilkinSjNo.  2iJ,  Aldernj anbury ;' 
who  is  the  present  unfortunate  defendant. 

I  think  it  is  pretty  plain  with  wliat  view 
this  was  published.  To  talk  of  its  being  a 
discussion  of  the  propriety  of  the  laws  of  £ng- 
land«  addressed  to  those  who  onlv  have  the 
right  to  alter  them,  is  contrary  to  tne  fact :  it 
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appears  in  the  shape  of  a  petition  addressed 
from  the  prisoners  themselves,  and  is  sold  at 
a  public  shop.  The  very  fact  refutes  the  de* 
fence  which  ifiight  have  been,  and  wliich  wa» 
just  now  insisted  upon  by  the  noble  lord. 

In  short,  gentlemen,  the  question  you  have 
to  try  is — Whether  the  present  unfortunate 
defendant  has  or  has  not  in  this  case  been 
made  the  instrument  of  publishing  a  libel  of 
a  most  gross  and  malignant  tendency  ?  lie  is 
not  the  casual  seller  (though  he  would  then 
certainly  in  point  of  law,  and  necessarily  in 
point  of  justice,  be  subjected  to  the  same  con- 
sequences as  the  original  publisher)^  but  he  is 
the  person  who  was  employed  by  the  noble 
lord  whose  trial  basest  passed,  to  print  this, 
and  to  sell  it  to  all  his  majesty's  subjects  wha 
thought  it  worth  while  to  give  sixpence  (oi  it. 
— I  hope  he  had  not  much  custom. 

The  noble  lord,  the  autltor  of  it,  has  beeli 
convicted.  This  poor  man  (for  I  dare  say  he 
is  so)  has  been  made.his  instrument  in  the 
publication  of  it.  It  is  absolutely  oecessaxy 
that  the  printers  or  publishers  of  hbels  should 
be  brougnt  to  puninnnient,  or  else  these  pub- 
lications can  never  be  put  a  stop  to;  for  there 
may  always  be  found  men  wicked  enough  to 
write,  and  rash  enough  to  run  the  risk 
which  they  do  by  such  pubUcations  as  these, 
if  they  can  find  instruments  to  vend  them. 
And  if  there  are  men  so  misled  by  them  as  to 
be  their  instruments,  it  is  my  duty  in  the 
situation  I  am  in,  to  make  aa  example  of  sueh 
persons;  because  it  is  the  only  means  to  pro- 
ven t  rash  men  from  disseminating  sedition 
among  the  people. 

Tliis  pamphlet  asserts  that  justice  has  not 
been  administered  during  his  msyesty's  reign ; 
that  every  infliction  of  capital  punishment, 
nay  even  of  banishment,  ls  totally  illegal, 
and  contrary  to  the  laws  of  God.  I  know  of 
no  laws  that  forbid  it;  but  I  know  that  in  the 
Mosaic  law  capital  punishments  were  iniUcted 
for  other  crimes  than  murder :  however,  that 
consideration  has  nothine  to  do  in  this  cause. 
If  there  arc  men  who  think  the  laws  of  this 
country  are  intolerable,  for  God's  sake  let 
them  remove  to  another ;  but  so  lone  as  they 
are  here,  they  must  be  subject  to  tne  laws; 
and  those  who  have  the  admmistration  of  the 
laws  must  be  protected  from  the  insults  whick 
iure  daily  oifered  them :  and  in  this  pamphlet, 
more  notoriously  than  in  any  that  1  can  re- 
member, the  laws  are  arraigned,  and  the 
criminals  under  sentence  of  death  are  called 
upon  (for,  as  I  said  before,  it  is  no  petition  of 
the  prisoners)  to  complain  of  the  justice  of 
their  sentences,  which  every  honest,  wis^ 
and  just,  as  well  as  truly  pious,  man  would 
advise  them  to  submit  to  with  resignation  as 
the  onlv  expiation  they  can  make  to  the 
offended  laws  of  their  country. 

It  is  unnecessary  for  me,  addressing  myself 
to  gentlemen  of  your  character  in  a  commef- 
cialcoimtry,  to  take  up  your  time  in  showing 
the  absurmty  of  such  a  law  as  is  contended 
for  in  this  pamphlet ;   it  is  perfectly  ridicu- 
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loos,  and  no  govenunent  could  exist  in  this 
country  if  that  were  the  law. 

I  shall  prove  to  you  that  it  was  in  contem- 
plation to  transport  to  Botany-bay  persons 
liable  to  transportation,  and  that  at  that  time 
this  tnunphlet  was  printed  and  published  by 
the  defendant,  who  has  put  his  name  to  iL 

Evidence  for  the  Crowk. 

John  BoUt  sworn. — ^Examined  by  Mr.  SoUcUor 
General, 

Do  you  know  the  defendant  Thomas  Wil- 
kins?— Yes. 

Do  you  know  hb  house  ?~ Yes. 

Have  you  been  there  ?— I  have. 

What  business  does  he  carry  on?-*A 
printer. 

Where  does  he  live  ?— At  the  next  house  to 
the  George  Inn,  Aldermanbury. 

Were  you  there  upon  the  8th  of  Januaiy 
last?— I  was. 

Did  you  buy  any  pamphlet  there? — ^I  did. 

Was  that  the  one  you  purchased  (showing 
the  witness  a  pamphlet)  ? — ^It  was. 

[The  pamphlet  read.] 

Mr.  Joseph  Roberts  produced  office-copies 
of  the  records  of  the  conviction  of  several 
persons  who  were  confined  in  Newgate  and  in 
the  New  Gaol. 

Thc;y  were  read  by  the  Associate,  and  were, 

^  An  office-cocnr  of  the  record  of  the  convic- 
tion of  James  Watts  and  Francis  Hardy,  for  a 
lugtiway  robbery  in  the  countjr  of  Middlesex, 
who  both  received  sentence  of  death. 

An  office-copy  of  the  record  of  the  convic- 
tion of  Hugh  Macdonald,  for  shop-lifting  in 
the  countv  of  Middlesex,  who  received  sen- 
tence  of  death. 

An  office-copy  of  the  record  of  the  convic- 
tion of  Charles  King  and  Thomas  Thompson, 
for  a  burglary  in  the  city  of  London,  who  re- 
ceived sentence  of  death. 

An  office-co]ry  of  the  record  of  the  convic- 
tion of  John  Christmas,  for  felony  in  the 
county  of  Surrey,  who  received  sentence  of 
transportation  for  seven  years. 

An  office-copy  of  the  record  of  the  convic- 
tion of  Williaia  Yardley,  for  felony  in  the 
county  of  Surrof  ,  who  received  sentence  of 
transportation  for  seven  yean. 

John  Pitt  swomw— Examined  by  Mr.  Bddwin. 

You  are  the  turnkey  at  Neweate  ?— Yes. 

Did  you  know  James  Watts,  Francis 
Hardy,  Hugh  Macdonald,  Charles  King,  and 
Thomas  Thompson  ?— Yes,  all  of  them. 

Were  they  in  Newgate  in  January  last  ?— 
They  were— they  are  there  now  i  they  are 
under  respites. 

Where  did  you  understand  the  transports 
were  to  be  sent  to  at  that  time?— To  Botany* 
bay. 


Mr.  Ball  sworn. — Examined  by  Mr.  £a». 

You  are  the  keeper  of  the  New  Gaol?--I 
am. 

Were  John  Christmas  and  William  Yaid* 
ley  in  your  custody  in  Januaiy  last?—- They 
were. 

Were  they  under  any  sentence  ?— Y^  sen- 
tence of  transportation :  they  were  tried  the 
March  before. 

CouH  (to  the  defendant).  Have  yon  aqy 
counsel? 

Drftndant,    I  have  no  counsel. 

Cwrt,  Will  you  say  any  thing  for  your- 
self? 

Defendant.    Yes. 

I%€ma$  Wilkint,  Gentiemen  of  the  jury; 
«— In  December  last,  my  lord  George  Goidon 
sent  a  copy  of  these  pamphlets  to  my  house 
to  be  printed.  I  never  read  it  myselt  before 
it  was  absolutely  printed ;  for  we  nad  it  in  de- 
tached pieces,  aJM  as  I  had  printed  things  for 
my  lord  before,  when  I  saw  his  lordship  re« 
speOmg  this  business,  I  asked  him  if  it  was 
of  any  evil  tendencnr.  He  said,  none  at  all ; 
and  told  me  not  to  be  friehtened,  for  that  he 
would  indemnify  me,  wnatever  evil  should 
accrue  firom  it  I  was  rather  fearful  when  I 
read  the  proof  respecting  the  prisoners  peti- 
tion. I  did  not  know,  nor  I  do  not  know  now 
to  the  contrary,  but  that  it  came  directly  from 
the  prisoners.  As  to  publishing  it,  I  never 
published  it  myself  at  all ;  and  I  understood 
from  my  servants,  that  only  two  went  out  of 
the  house  except  what  were  sent  to  my  lord. 
Had  I  had  the  least  idea  that  it  was  of  an  evil 
tendency,  that  I  could  come  to  any  harm  re- 
specting the  business,  it  is  not  reasonable  that 
I  shouM  risk  my  liberty  as  well  as  my 
property,  m  receiving  a  sum  of  perhaps  four, 
five,  or  six  pounds,  which  »  about  the  ex- 
pense of  print  and  pa|)er;  therefore  what  has 
Deen  in  the  public  prints  already  respecting 
the  business  nas  been  of  great  evil  to  me. 

My  creditors  supposed  that  I  should  be  cast 
in  this  business,  and  perhaps  inflicted  witii  a 
large  fine,  and  perhaps  imprisonment.  Va* 
rious  of  them  have  come  and  demanded  their 
dues  before  the  regular  time  of  credit,  which 
has  greatly  hurt  me.  And  as  I  only  printed 
this  pamphlet  as  a  printer,  without  having 
any  concern  at  all  with  sending  it  about  or 
being  connected  with  my  lord,  whether  it  was 
firom  a  good  or  an  e>'il  intent  I  cannot  say; 
and  if  a  man  in  his  business  which  he  geta 
his  bread  by,  is  to  be  punished  for  printmg, 
what  is  to  become  of  our  families  ?  Parochial 
and  government  taxes  are  so  ereat,  that  if 
we  were  to  say,  we  won't  print  this,  and  won't 
priiit  the  other,  we  might  starve. 

I  see  no  evil  tendency  at  all  in  it  myself* 
I  do  not  pretend  to  know  law,  or  any  thing 
of  the  matter ;  but  I  did  it  for  my  lord,  and . 
he  promised  to  indemnify  me^  whatever  evil 
might  accrue  from  it;  and  that  is  all  I  can 
say  in  my  defence* 
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I  do  not  know  that  it  b  of  any  avail; 
but  ia  the  infonnation  it  is  said  for  printing 
and  publishing  in  the  parish  of  St.  Majry*le- 
Bow,  in  the  ward  of  Cheap;  whereas  I  live  in 
Aldermanbury,  and  in  the  ward,  of  Cripple- 
eate.  I  must  leave  it  to  the  discretion  of 
thejuiy. 

Summing  up. 

Mr.  Just  Buller,  Gentlemen  of  the  Jury ; 
This  defendant  has  made  one  objection  m 
point  of  form.    I  will  dismiss  that  first 

The  infonnation  states,  that  he  lives  in  the 
Mrish  of  St  Mary-le-fiow,  in  the  ward  of 
Cheap,  whereas  he  lives  in  some  other 
parish  or  ward :  that  is  perfectly  immaterial. 
If  he  printed  it  any  where  in  the  city  of 
London,  that  is  enough,  and  it  is  proved  he 
did  so. 

On  the  part  of  the  prosecution  thev  have 
proved,  that  the  paper  produced  was  bought 
at  the  defendant's  shop. 

They  have  called  Pitt  and  another  witness, 
who  prove  that  it  was  expected  at  that  time 
that  the  prisoners  would  be  transported  to 
Botany-bay.  They  likewise  proved,  that  se- 
vend  prisoners  were  under  conviction  for 
transportation,  some  in  Middlesex,  some  in 
London,  and  some  in  Surrey.  As  to  the  inu- 
€ndo8,  they  infer  that  tu  and  our  means  the 
prisoners.  It  concludes  with  saying,  that  by 
the  words  *  we  look  with  concern  and  abhor^ 

*  rence  on  the  bloody  hue  of  the  felony  laws| 

*  and  the  frequent  executions  in  England  in 
'  this  reign,  under  a  nominal  administration  of 
'  justice,*^  be  meant  that  justice  had  not  been 
truly  administered  in  England  during  his  ma- 
jesty's reign. 

Respectmg  the  defence,  you  will  not  expect 
any  observations  from  me;  for  it  goes  to  eive 
a  general  licence  to  printers  to  print  what- 
ever they  may  think  proper;  which  cannot 
be  endurra  jn  this  or  in  any  other  country. 

The  juiT  immediately  pronounced  the  de- 
ftodant—- Guilty. 


THE 

TRIAL 

ov 
GEORGE   GORDON,  Esq. 

COMMONLY  CALICO 

LORD  GEORGE  GORDON 

FOB  A  LIBEI.  ON  THB  QUKSM  OF  FRANCE 
AND  ON  T&£  FRSNCH  AMBASSADOR* 


TbE  iNFORMATroN. 

Of  Michaelmas  Term,  in  the  Twenty-seventh 
Year  of  the  Reign  of  King  George  the 
Third. 


A.  D.  1TO7.  [214 

Londottf  >  Be  it  remembered,  that  Richard 
to  wit.  S  Peijper  Arden,  esq.  attomcy-gbneral 
of  our  sovereign  lord  the  now  king,  who  for 
our  said  lord  the  king  in  this  behalf  prosecutes 
in  his  own  proper  person,  comes  here  into 
the  court  of  our  said  lord  the  king,  before  the 
king  himself,  at  Westminster,  on  Tuesday 
next  after  fifteen  days  from  the  day  of  St. 
Martin  in  this  same  terra,  and  for  otir  said 
lord  the  king  gives  the  Court  here  to  under- 
stand and  be  informed,  that  whereas  there 
now  is,  and  before  and  at  the  time  of  the 
publishing  of  the  false,  scandalous*  malicious, 
and  defamatory  libels  herein-after  mentioned, 
there  subsisted  between  our  said  sovereign 
lord  the  king  and  his  most  christian  ma- 
jesty, and  the  subjects  of  their  said  majesties 
respectively,  great  friendship,  amity,  peace, 
ana  concord:  and  whereas  ^e  most  high, 
™>g^^y>  ^^  puissant  princess  Mana  Anto- 
nietta,  the  august  and  royal  consort  of  his 
said  most  christian  majesty,  hath  always 
from  the  time  of  her  birth  hitherto  been  a 
great  and  illustrious  pripcesjL  eminently  dis- 
tmguished  and  renowned  for  her  wisdom, 
prudence,  justice,  clemency,  and  every  other 
princely  virtue  and  endowment :  and  whereas 
before  and  at  the  time  of  the  puUishfaagof  the 
said  false,  scandalous,  malicious,  and  defa- 
matory hbels  herein-afVer  mentioned,  Fran- 
9ois  Barthelemy  was  and  still  is  charged  with 
the  affiurs  of  rrance  with  his  Britannic  ma« 
jesty,  in  the  absence  of  his  excellency  Jean 
Balthazar  D'Adhemar,  his  most  christian 
majesty's  ambassador  extraordinary  and  ple- 
nipotentiary to  his  Britannic  nuyes^,  and 
was,  and  is,  and  always  hath  been,  from  the 
time  of  his  birth  hitherto,  of  good  fame,  char 
racter,  and  reputation :  yet  George  Gordon^ 
late  of  London,  esa.  commonly  called  lord 
George  Gordon,  well-knowine  the  premises, 
but  contriving;,  and  wrongful^,  and  unjustly 
and  wickedly  intending  most  uqjustly,  wick<> 
edly,  maliciously,  and  scandalously,  to  asperse, 
de&me,  traduce,  and  vilify  her  said  most 
christian  majesty,  and  to  cause  it  to  be  be- 
lieved that  her  sud  most  christian  nuyesty 
had  been  guilty  of  great  injustice,  oppression, 
cruelty,  and  persecution  towards  the  subjects 
of  his  most  christian  majesty,  and  thereby  to 
alienate  their  affections  from  his  said  moat 
christian  majesty^s  government;  and  also  to 
asperse,  defame,  viufy,  and  traduce,  the  said 
Fran9ois  Barthelemy,  then  and  there  bdng 
so  chareed  with  the  aSm  of  France  as  afore- 
toid,ana  to  bring  the  said  Francois  Barthelemy 
into  great  contempt,  distrust,  infamy,  and 
disgrace;  and  also  as  much  as  in  him  the 
said  George  Gordon  lay  to  interrupt,  disturb, 
and  destroy  the  friendship^  gjood-will,  peace^ 
harmony,  andtoncord  subsisting  between  our 
said  sovereign  lord  the  king  and  his  most 
christian  majesty,  and  their  sud  respective 
subjects;  and  to  create,  stir  up, and  excite 
animosities,  hatred,  jealousy,  and  discord,  be- 
tween our  said  lord  the  king  and  his  subject^ 
and  his  said  most  christian  nuyesty  and  his 
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subjects,  on  the  twenty-second  day  of  August, 
in  the  year  of  our  Lord  one  thousand  seven 
hundred  and  eighly-six,  at  London  aforesaid, 
to  wit,  in  the  parish  of  St.  Mary-le-Bow,  in 
the  ward  of  Cheap,  did  publish,  and  did  cause 
and  procure  to  be  pubhshed  in  arertain  pub- 
lic newspaper,  called  The  Public  Advertiser, 
a  most  wcked,  false,  scandalous,  malicious, 
and  defematory  libel,  of  and  concerning  her 
said  mo<;t  christian  majesty,  and  of  anacon- 
cernjijg  the  said  Francois  Barthelemy,  ac- 
cording the  tenour  following :  that  is  to  say, 
Mr.  Barthelemy  (meaning  the  said  Franfois 
Barthelemy)    who    conducts    the   af&irs  of 
France  in    the  absence  of  comte  Dazimer 
(meaning  the  said  Jean  Balthazar  d'Adhemar, 
the  ambassador  as  aforesaid,  having  sent  Mr. 
paragon  with  a  message  to  comte  de  Cag- 
liostro,  in  Sloane-street,  intimating  that  he 
(meaning  the  said  Fran9ois  Barthelemy)  had 
received  orders  from  the  court  of  Versailles  to 
communicate  to  comte  de  Cagliostro  that  he 
(meaning  the  said  comte  de  Cagliostro)  had 
now  permission  to  return  to  France ;  yesterday 
morning  the  comte  (meaning  the  said  comte 
de  CagFiostro)  accompanied  by  lord  George 
Gordon  ^meaning  the  said  George  Gordon), 
and  Mr.  Bergeret  de  Frouville,  waited  upon 
Mr.  Barthelemy  (meaning  the  said  Fran9ois 
Barthelemy)  at  the  hotel  of  France  in  Picca- 
dilly, for  an  eclaircissement  upon  the  subject 
of  this  message  from  the  court  of  France,  de- 
livered to  Mr.  Barthelemy  (meaning  the  said 
Franjrois   Barthelemy)    relative  to  the  per- 
mission granted  to  the  comte  de  Cagliostro 
to  return  to  Paris.  Mr.  Barthelemy  (meaning 
the  aforesaid  Franf  ois  Barthelemy)  the  comte 
de  Cambise,  and  Mr*  Dar^on,  seemed  much 
surprised  to  see  comte  de  Cagliostro  arrive  in 
lord   George    Gordon's    (meaning  the  said 
George  Gordon's)  coach  with  his  lordship 
(meaning  the  said  George  Gordon)  and  Mr. 
Frouville;  and  having  expressed  their  desire 
tfiat  the  comte  de  Cagliostro  alone  should 
speak  with  Mr.  Barthelemy  (meaning  the 
said  Francois  Barthelemy),  they  were  inTomi- 
cd  that  ford  George  Gordon  (meaning  the 
said  George  Gordon)  and  Mr.  Bergeret  de 
Frouville  were  there  on  purpose  to  attend 
their  friend  (mean ins;  the  said  comte  de  Cag- 
liostro), and  that  the  comte  de  Cagliostro 
would  not  dispense  with  lord  George  Gor- 
don's (meaning  the  said  George  Gordon's) 
absence  from  the  conference.  Will  any  friend 
to  liberty  blame  comte  de  Cagliostro,  after 
ten  months  imprisonment  in  a  dungeon,  for 
having  his  (meaning  the  said  comte  de  Cag- 
liostro's)  friends  near  him  (meaning  the  said 
comte  de  Cagliostro)  when  insidious  proposals 
are  made  to  him  (meaning  the  said  comte  de 
Cagliostro)  by  the  faction  of  Breteuil  and  the 
fiupporlers  ot  the  Bastile  ?  men  who  have  al- 
ready sought  his  (meaning  the  said  comte  de 
Cagliostro's)  destruction ;  and  after  his  (mean- 
fng  the  said  romte  de  Cagliostro'.s)  innocence 
w.is  declared  by  the  judgment  of  the  parlia- 
ment of  Parif»)  embezzled  a  great  part  of  his 


(meaning  the  said  comte  de  Cagliostro's)  for- 
tune, and  exiled  him  (meaning  the  said  comte 
de  Cagliostro)  from  France.    Mr.  Barthelemy 
(meamng  the  saicl  Fran9ois  Barthelemy)  see- 
ing the  determination  of  the  comic's  (mean- 
ing the  comte  de  Cagliostro's)  friends,  then 
read  the  letter  from  Mr.  Breteuil ;  but  upon 
the  comte  de  Cagliostro  desiring  a  copy,  Mr. 
Barthelemy  (meaning  the  said  Francois  Bar- 
thelemy) refused  it    A  great  deal  ot  conver- 
sation then  ensued  upon  the  subject,  which 
in  all  probability  will  give  rise  to  a  frill  re- 
presentation to  the  king  of  France,  who  is 
certainly  very  much  imposed  on.  The  queen's 
(meaning  her  said  most  christian  majesty's) 
party  is  still  violent  against  comte  de  Cag- 
liostro, the  friend  of  mankind;  and  Dc  Bre- 
teuil, le  sieur  De  Laiiney,  Titon,  De  Bruniercs, 
Maitre-Chesnon,   Barthelemy  (meaning  the 
said    Fran9ois   Barthelemy)    and    Dazimer 
(meaning  the  said  Jean  Balthazar  D'Ad  he- 
mar)  are  the  mere  instrument*)  of  that  faction. 
The  honour  of  the  king  of  France,  the  justice 
and  judgment  of  the  parliament  of  Pans,  the 
good  &ith  of  the  citizens,  and  the  good  name 
of  the  nation,  are  all  attainted  by  the  pillage 
and  detention  of  the  property  of  comte  ac 
Cagliostro.    The  thousands  of  good  citizens 
whose  acclamations  shook  the  BasUle  tipon 
the  declaration  of  his  (meaning  the  said  comte 
de  Cagliostro's)  innocence,  might  very  pos- 
sibly give  rise  to  his  (meaning  the  said  comte 
de  Cagliostro's)  exile,  by  increasing  the  jea- 
lousy and  fear  of  an  arbitrary  government. 
But' why  detain  the  fortune  of  a  stranger, 
after  his  (meaning  the  said  comte  de  Cag- 
liostro's) innocence  is  declared  ?  This  is  a  very 
base  proceeding  indeed,  Mr.  de  Breteuil,  and 
brings  contempt  and  reproach  upon  all  con- 
cerned in  it — to  the  great  indignity,  scandal, 
and  dishonour  of  her  said  most  christian  ma- 
jesty; to  the  great  infamy  and  disgrace  of 
the  said  Francois  Barthelemy;  to  the  great 
disturbance  of  the  public  peace,  good  order, 
and  government  or  this  kingdom;   to  the 
great  danger  of  creating  discora  between  our 
said  lord  the  king  and  nis  subjects,  and  his 
most  christian  majesty  and  his  subjects ;  in 
contempt  of  our  said  lord  the  king  and  his 
laws;  to  the  evil  and  pernicious  example  of 
all  others  in   the  like  case  offending;  and 
against  the  peace  of  our  said  lord  tl}e  king, 
his  crown,  and  dignity.    And  the  said  attor* 
ney-general  of  our  said  lord  the  king  who 
prosecutes  as  aforesaid,    further   gives  the 
Court  here  to  understand,  and  be  informed, 
tliat  the  said    George  Gordon    being  sucii 
person  as  aforesud,  and  not  only  contriving 
and  intending,  as  much  as  in  him  lay,  to 
oliend  as  aforesaid,  but  also  to  cause  it  to 
be  understood  and  believed,  that,  her  said 
most  christian   majesty  had  been  guilty  of 
great  injustice,  oppression,  cruelty,  and  per- 
secution ;  and  also  to  bring  the  said  Fran^pois 
Barthelemy,  being  so  charged  with  the  af^ 
fairs  of  Fnuice  as  aforesaid,  into  great  scandal, 
infamy^  and  disgrace;  afterwards,  ta  wit,  on 
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the  twenty-fourth  day  of  August,  in  the  said 
year  of  our  Lord  one  thousand  seven  hundred 
and  eighty-six,  at  London  aforesaid,  in  the 
parish  and  wsurd  aforesaid,  did  unlawfully, 
wickedly,  and  maliciously  publish,  and  did 
cause  and  procure  to  be  puolished^  in  a  cer- 
tain other  public  newspaper,  called  The  Ptib- 
lic  Advertiser,  a  certain  other  most  wicked, 
scandalous^  malicious,  and  defamatory  libel, 
of  and  concerning  her  said  most  christian 
msyesty,  and  the  said  Fran9ois  Barthelemy, 
according  to  the tenour  following:  (that  is  to 
say)  Count  de  CagUostro  has  declared  (menn- 
ing  the  said  comte  deCagliostro)  he  wUl  hold 
no  intercourse  with  any  of  le  sieur  Breteuil's 
messeoeers  fix)m  France,  except  in  the  pre- 
sence of  lord  George  Gordon  (meaning  the 
said  George  GordonJ.  *  The  gang  of  French 
spies  in  London,  who  are  linked  in  with 
Monsieur  De  Morand  and  the  sieurs  Bar- 
thelemy (meaning  the  said  Fran9ois 
Barthelemy),  Dazimer  (meaning  the  said 
Jean  Balthazar  D*Adhemer,  the  ambassador 
as  aforesaid)  Cambise,  and  the  queen's  (mean- 
ing her  said  most  christian  majesty's)  Bastile 
party  at  Paris,  are  trying  the  most  insidious 
arts  to  entrap  the  comte  (meaning  the  said 
comte  de  Cagliostro)  and  comtesse,  (mean- 
ing the  comtesse  de  Cagliostro)  and  have  the 
efnontery  and  audaciousness  to  nersecute 
them  (meaning  the  said  comte  de  Cagliostro 
and  the  said  comtesse  de  Cagliostro)  pub- 
licly, and  vilify  their  fmeanmg  the  said 
comte  de  Cagliostro's  ana  the  said  comtesse 
de  Cagliostro's)  characters  even  in  this  free 
country,  where  these  noble  strangers  are 
come  to  seek  protection  in  the  arms  of  a  ge- 
nerous people.  The  friendship  and  bencvo- 
^  lence  of  comte  de  Cagliostro,  in  advising  the 
V  poor  prince  Louis  de  Rohan  to  be  upon  his 
(meaning  the  said  prince  Louis  de  Rohan's) 
guard  against  the  comtesse  de  Valois  and  the 
intrigues  of  the  queen's  (meaning  her  said 
inost  christian  majesty's)  faction,  who  still 
seek  the  destruction  of  that  noble  prince, 
(meaning  the  said  prince  Louis  de  Rohan) 
has  brought  upon  the  comte  ^meaning  the 
said  comte  de  Caghostro)  and  nis  (meaning 
the  said  comte  de  Cagliostro's)  amiable  com- 
tesse, the  hateful  revenge  and  perfidious  cruel- 
ties of  a  t>Tannical  government  (ineaning  the 
^vernmcnt  of  his  said  most  cnristlan  ma- 
jesty). The  story  of  the  diamonds  has  never 
been  properly  explained  to  the  public  in 
France :  it  would  discover  too  much  of  the 
base  arts  practised  to  destroy  prince  Louis, 
(meaning  the  said  prince  Louis  de  Rohan) 
and  involve  in  guilt  persons  not  safe  to  name 
in  an  arbitrary  kin^om  ; — to  the  great  in- 
dignity, scandal,  and  dishonour  of  her  said 
most  christian  majesty ;  to  the  great  infamy 
and  disgrace  of  the  said  Fran9ois  Barthelemy, 
he  the  said  Fran9ois  Barthelemy  then  and 
there  bein^  charged  with  the  affairs  of  France 
:is  aforesaid;  to  the  great  disturbance  of  the 
public  peace,  good  order,  and  government  of 
ihit  kingdom;  to  the  great  danger  of  crttting 


discord  between  bur  said  lord  the  king  and 
his  subjects,  and  his  said  most  christian  ma- 
jesty and  his  subjects;  in  contempt  of  our 
said  lord  the  king  and  his  laws ;  to  the  evil 
and  pernicious  example  of  all  others  in  the 
like  case  offending;  and  against  the  peace 
of  our  said  lord  the  king,  his  crown,  and  dig- 
nity. And  the  said  attorney-general  of  our 
said  lord  the  king,  who  prosecutes  for  our 
said  lord  the  king,  gives  the  Court  of  our  said 
lord  the  king,  before  the  king  himself  here, 
further  to  understand,  and  be  informed,  that 
the  said  George  Gordon  being  such  person  as 
aforesaid;  and  not  only  contriving  and  in- 
tending as  much  as  in  him  lav  to  offend  as 
aforesaid,  but  also  to  cause  it  to  be  understood 
and  believed,  that  her  said  most  christian 
majesty  had  been  guilty  of  great  injustice, 
oppression,  cruelty,  and  persecution;  and 
also  to  bring  the  said  Francois  Barthelemy 
into  great  scandal,  infamy  and  disgrace;  ajN- 
terws^s,  to  wit,  on  the  said  twenty-second 
day  of  August,  in  the  said  vear  of  our  Lord 
one  thousand  seven  hundred  and  eighty-six, 
at  I/>ndon  aforesaid,  in  the  parish  and  mixd 
aforesaid,  did  unlawfully,  wickedly,  and  ma- 
liciously write  and  publish,  and  did  cause  and 
procure  to  be  written  and  published,  a  certain 
other  most  wicked,  scandalous,  malicious, 
and  defamatory  libel  of  and  concerning  her 
most  christian  majesty,  and  of  and  concern- 
ing the  said  Francois  Barthelemy,  according 
to  the  tenour  following :  that  is  to  say,  Mr. 
Barthelemy  (meaning  the  said  Francois  Bar- 
thelemy), who  conducts  the  afiairs  or  France 
in  the  absence  of  the  count  Dazimer,  (mean- 
ing the  said  Jean  Balthazar  D'Adhemar,  th6 
ambassador  as  aforesaid),  having  sent  Mr. 
Daragon  with  a  message  to  count  de  Cagli- 
ostro, in  Sloane- street,  intimating  that  he 
(meaning  the  said  Francois  Barthelemy)  had 
received  orders  from  the  court  of  Versailles 
to  communicate  to  the  comte  de  Cagliostro, 
(meaning  the  said  comte  de  Cagliostro)  that 
he  (meaning  the  said  comte  de  Cagliostro) 
had  now  permission  to  return  to  France ; 
yesterday  ipoming  the  comte  (meaning  the 
said  comte  de  Cagliostro),  accompanied  by 
lord  George  Gordon  (meaning  the  said 
George  Goidon)  and  Mr.  Berjreret  de  Frou- 
ville,  waite<li  upon  Mr.  Barthelemy  (meaning 
the  said  Francois  Barthelemy)  at  the  hotel 
of  France,  in  Piccadilly,  for  an  eclaircisse- 
ment  upon  the  subject  of  this  message  from 
the  court  of  France,  delivered  by  Mr.  Bar- 
thelemy Tmeaning  the  said  Fran9ois  Barthe^ 
lemy),  relative  to  the  permission  granted  to 
the  comte  de  Cagliostro  to  return  to  Paris. 
Mr.  Barthelemy  (meaning  tlie  said  Francois 
Barthelemy),  the  comte  de  Cambise,  and  Mr. 
Daragon,  seemed  much  surprised  to  see 
comte  de  Cagliostro  arrive  in  lord  George 
Gordon's  rmeanin^  the  said  George  Gor- 
don's) coacn,  with  his  lordship  (n^eaniiig  the 
said  George  Gordon)  and  Mr.  Frouville; 
and  having  expressed  their  desire  that  the 
comte  de  Qig)io8tro  alone  should  speak  with 
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Mr.  Batthelemy  (meaning  the  said  Francois 
Barthelemy),  they  were  infonned  that  lord 
George  Gordon  (meaning  the  said  Georxe  Gor- 
'don)wl  Mr.Bergeretde  Frouville  were  there  on 
purpose  to  attend  their  friend  (meaning  the 
said  comte  de  Cagliostro),  and  that  the  comte 
de  CagUostro  wmdd  not  dispense  with  lord 
George  Gordon's  (meaning  the  said  Gear^ 
Gordon's)  absence  from  the  conference.  Will 
any  friend  to  liberty  blame  comte  de  Caglio- 
stro,  after  ten  months  imprisonment  m  a 
dungeon,  for  having  his  jmeaning  the  said 
comte  de  Cagliostro's)  friends  near  him, 
^meaning  the  said  comte  de  Cagliostro)  when 
insidious  proposals  are  made  to  him  (meaning 
the  Said  comte  de  Cagliostro)  by  the  iiiction 
«f  Breteuih  and  the  supporters  of  the  Bastile? 
men  who  have  already  sought  his  (meaninz 
thesaidcomtedeCafcliostro*8)destniction ;  ana 
after  hb  (meaning  the  said  comte  de  Caglio* 
stro's)  innocence  was  declared  by  the  judg- 
ment of  the  parliament  of  Paris,  embml«l 
a  great  part  of  his  (meaning  the  said  comte 
de  Cagliostro's)  fortune,  and  exiled  him 
(meaning  the  said  comte  de  Cagliostro)  from 
France.  Mr.  Barthelemy  (meanmg  the  said 
Fian9ois  Barthelemy)  seeing  the  determina- 
tion of  the  comte's  (meaning  the  said  comte 
de  Cagliostro's)  ftiends,  then  read  the  letter 
ftmn  Mr.  Breteuil;  but  upon  the  comte  de 
Cagliostro  desiring  a  copy,  Mr.  ^^irthelemy 
(meaning  the  said  Fnin9ois  Barthelemy)  re- 
fused it  A  mat  deal  of  conversation  then 
ensued  upon  the  subject,  which  in  all  proba- 
bility will  give  rise  to  a  full  representation 
to  the  king  of  France,  who  is  certainly  very 
much  imposed  on.  The  queen's  (meaning 
her  sud  most  christian  majesty's)  party  is 
still  violent  against  comte  de  Ci^liostro,  the 
friend  of  mankind,  and  De  Breteuil,  le  sieur 
de  Launey,  Titon,  De  Brunieres,  Mat- 
tre  Chesnon,  Barthelemy  (meaning  the 
aaid  Franpois  Barthelemy),  and  Dazimer, 
(meaning  the  said  Jean  Kdtliaaur  D*Adhc« 
mar)  are  the  mere  instruments  of  that  fac- 
tion. The  honour  of  the  king  of  France, 
the  justice  and  judgment  of  the  parliament 
of  Paris,  the  good  faith  of  the  citizens,  and 
the  good  name  of  the  nation,  are  all  at- 
tainted by  the  pillage  and  detention  of  the 
property  of  comte  de  CagUostro.  The  thou- 
sands of  good  citizens,  whose  acclamations 
shook  the  Bastile  upon  the  declaration  of  his 
(meaning  the  said  comte  de  Cagliostro's)  in- 
nocence, might  very  possibly  give  rise  to  his 
(meaning  the  said  comte  de  (Sigliostro's)  ex- 
ue,  by  occasioning  the  jealousy  and  fear 
of  an  arbitrary  govenunent;  but  why 
detain  the  fortune  of  a  stranger,  afWr  his 
(meaning  the  said  comte  de  Cagliostro's)  in- 
nocence is  declared }  This  is  a  very  base 
proceeding  indeed,  Mr.  De  Breteil,  and  brings 
contempt  and  reproach  upon  all  concerned  in 
it-*to  tne  great  indignity,  scandal  and  dis- 
honour of  her  said  most  christian  majesty; 
to  the  great  infiuny  and  disgrace  of  the  aud 
Franpw  Barthelemy;  to  the  great  disturb* 


ance  of  the  public  peace,  good  order  and  go- 
vernment or  this  kin^om;  to  the  great 
danger  of  creatine  discord  between  our  said 
lorathe  king  ancfhis  subjects,  and  his  most 
christian  majesty  and  his  subjects;  in  con- 
tempt of  our  said  lord  the  king  and  his 
laws ;  to  the  evil  and  pernicious  example  of 
all  others  in  the  like  case  offending;  and 
against  the  peace  of  our  said  lord  the  now 
kmg,  his  crown  and  dignity.  And  the  said 
attorney-general  of  our  said  lord  the  king, 
who  prosecutes  as  aforesaid,  further  gives  the 
Court  here  to  understand  and  be  informed. 
That  the  said  George  Gordon  being  such 
person  as  aforesaid,  and  not  only  contriving 
and  intending  as  much  as  in  him  lay  to  on 
fend  as  aforesaid,  but  also  to  cause  it  to  be 
understood  and  believed,  that  her  said  most 
christian  majesty  had  been  guilty  of  great 
injustice,  oppression,  cruelty,  and  persecu- 
tion; and  also  to  bring  the  said  Francois 
Barthelemy,  bemg  so  charged  with  the  amurs 
of  France  as  aforesaid,  into  great  scandal, 
infamy,  and  disgrace ;  afterwards,  to  wit,  on 
the  said  twenty-fourth  day  of  August,  in  the 
said  year  of  our  Lord  one  thousand  seven 
hundred  and  eighty  six,  at  London  aforesaid, 
in  the  parish  and  ward  aforesaid,  did  un- 
lawfully, wickedly,  and  maliciously  write  and 
publish,  and  did  cause  and.  procure  to  be 
written  and  published,  a  certain  other  most 
wicked,  scandalous,  malidous,  and  defiuna- 
tory  libel  of  and  concerning  her  most  chris- 
tian majesty,  and  of  and  concemine  the  said 
Fran^ob  Barthelemy,  according  to  the  tenour 
following:  that  is  to  say,  comte  de  (Caglio- 
stro has  declared  he  (meaning  the  said  comte 
de  Cagliostro)  will  hold  no  intercourse  with 
any  of  le  sieur  Breteuil's  messengers  from 
France,  except  in  the  presence  of  lonl  Geoige 
Gordon,  (meaning  the  said  George  Gordon). 
The  gane  of  French  spies  in  London,  who 
are  hnked  in  with  Monsieur  De  Morand,  and 
the  sieurs  Barthelemy  (meaning  the  said 
Francois  Barthelemy),  Darimer  (meaning  the 
said  Jean  Balthazar  D'Adhemar,  the  ambas- 
sador as  aforesaid),  Cambise,  and  the  (jueen's 
(meaning  her  said  most  christian  majesty's) 
Bastile  party  at  Paris,  are  trying  the  most 
insidious  arts  to  entrap  the  comte  (meaning 
the  said  comte  de  Cagliostro)  and  comtessa 
(meaning  the  comtesse  de  (Ji^liostro),  and 
have  the  effronteiy  and  audaciousness  to  per- 
secute them  (meaning  the  said  comte  dft 
Cagliostro  and  the  said  comtesse  de  Caglio* 
stro)  publicly,  and  vilify  their  (meaning 
the  said  comte  de  Cagliostro,  and  tiie 
said  comtesse  de  Cagliostro's)  characters, 
even  in  this  free  country,  where  these  noble 
strangers  are  come  to  seek  protection  in  the 
arms  of  a  senerous  people.  The  friendship 
and  benevdence  of  comte  de  Cagliostro,  in 
advising  the  poor  prince  Louis  de  Rohan  to . 
be  upon  his  (meaning  the  said  prince  Louis 
de  Rohan's)  euard  against  the  comtesse  de 
Valois^  and  ue  intrigues  of  the  queen's 
(meanmg  her  laid  most  christian  m^esty's) 
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faclioii»  who  still  seek  the  destnidioii  of  thai 
noble  piiDce  (meaning  the  said  pmce  Louis 
de  Rohan}^  has  brought  upon  the  oomte 
(meinii^  me  said  comte  de  Casliostro)  and 
bis  (meaning  the  said  comte  de  Cagliostio's) 
amiable  comtesstf,  the  batefiil  revenge  and  per- 
idious  ciuelties  of  a  tynuuiieal  government. 
The  story  of  the  diamonds  has  never  been 
properly  explained  to  the  public  in  Erance. 
It  would  discover  loo  much  of  the  base  arts 
practised  to  destroy  prince  Louis  (meaning 
the  said  prince  Louis  de  Rohan)  and  involve 
in  guilt  persons  not  safe  to  name  in  an  arbi- 
traiy  kingdom --to  the  great  ind^ityy  scan- 
dal, and  dishonour  of  mt  roost  christian  ma- 
jes^;  to  the  great  infamv  waA  disgrace  of 
the  said  Fran9ois  Barthekmy,  he  the  said 
Francois  Barthelenw  then  and  there  being 
charged  with  the  amurs  of  France  as  afore- 
said; to  the  great  disturbance  of  the  public 
peace,  good  order,  and  government  of  this 
kingdom;  to  the  great  daneer  of  creating 
dismd  between  our  said  lora  the  king  and 
his  subjects,  and  his  said  most  christian  ma- 
jestv  and  bis  subjects ;  in  contempt  of  our  said 
lord  the  king  ana  his  laws ;  to  the  evil  exam- 
ple of  all  others  in  the  like  case  offending ; 
and  against  the  peace  of  our  said  lord  tne 
now  kingy  his  crown,  and  dignity.  Where- 
up(m  the  said  attorney- general  of  our  said 
lord  the  king,  who  for  our  said  lord  king  in 
tiiia  bebalf  [Mrosecotpth.  for  our  said  lord  the 
king  prayeth  the  consideration  of  the  Court 
here,  in  the  premises ;  and  that  due  process 
of  law  may  be  awarded  against  him  the  said 
Gcoige  Gordon,  commonly  called  lord  George 
Gordon;  to  make  him  answer  to  our  said 
lord  the  king  touching  and  concerning  the 
premises  a^Mresaid. 

[The  Information  was  opened  by  Mr.  Law.*] 

Mr.  JUt.  Gen.  May  it  please  your  lordship, 
and  yon  gentkmen  of  the  jury : 

*  According  to  an  account  of  this  Trial 
whkh  is  inserted  in  the  European  Magazine, 
vol.  1 S,  p.  446,  the  defendant,  for  the  pur- 

Sse  of  putting  off  his  trial,  presented  an  affi- 
vit,  stating, '  that  he  had  on  Monday  and 
'Tuodav  been  violently  repulsed  from  the 
'  door  of  Mrs.  Fitzherbert,  near  Grosvenor- 
'  square,  by  which  he  was  prevented  from 

*  serving  a  gubpmnL     He  therefore  prayed 

*  that  the  trial  might  be  deferred,  as  he  con- 
'  sidered  her  testimony  as  essential  to  his  de- 
'fence. 

*  The  attorney-general  said,  that  he  could 
'  not  possibly  allow  the  merits  of  this  affida- 
'  vit.  The  notice  of  trial  had  been  given  near 
'  three  weeks  since,  therefore  an  meffectual 
'attempt  to  serve  a  subpm^  but  two  days 
'  since  coidd  not  form  a  sufficient  claim  to 
'  any  fardier  delay.  He  wished  also  to  know 
'  Id  what  parts  of  his  lordship's  defence  the 
<  evidence  of  Mrs.  Fitzherbert  would  be  ap^ 
'  plicnble. 

*  liOfd  GtQt^  Oinitm  repUed^by  mentien- 
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This  it  an  tnlbnnstkm  against  knd  Geom 
Gordon,  for  an  offence  for  which,  I  believe, 
not  many  informations  have  been  filed ;  but 
it  is  for  an  offence  which  as  much  concerns 
the  peace  of  this  country  as  ao^  which  can 
possibly  be  stated:  and  indeed  it  is  absolutely 
necessaiy  Sttchan  offenceshould  be  preveDled; 
for  the  consequences  of  its  prevailing  must  be, 
that  no  man  whatever  can  be  sent  upon  a 
miblk:  embassy  to  the  British  court,  without; 
being  liable,  as  they  have  for  months  pa^| 
been,  to  be  insulted  and  vilified  in  the  ptiblia 
papers  of  that  nation  in  which  they  sustain 
the  character  of  a  sovereign  in  amity  with  us. 

Gentlemen,  it  is  called  the  Fiench  informa- 
tion. I  suppose  something  is  meant  by  theaa 
words,  as  if^it  were  not  an  Englishinformation. 

I,  as  his  majesty^s  attorney-general,  in  tha 
prosecution  of  a  duty  incumbent  on  me,  hava 
brought  this  information  before  you  for  an 
offence  described  by  the  learned  judge,  in  tba 
book  that  has  been  quoted  by  the  defendant 
upon  the  former  information,  as  most  mat^ 
rially  and  immediately  affecting  the  king's 
government  and  his  honour. 

Gentlemen,  the  information  cbarvses,  that 
at  the  time  this  libel  was  publishea  in  The 
Public  Advertiser,  there  did  exist  (as  we  all 
know  there  did)  a  peace  and  amity  betweeo 
the  two  courts  of  Great  Britain  and  France. 
•—That  Monsieur  Barthelemy,  in  the  absence 
of  the  count  d'Adhemar,  the  ambassador 
from  France,  was  chareed  with  the  affiurs  of 
that  court,  and,  in  his  draence,  filled  in  every 
respect  the  character  of  the  French  minbter. 
—That,  being  in  that  situation,  the  nobKa 
lord,  the  defoidant,  thought  fit  in  a  public 
newspaper,  circulated  about  this  town,  to 
cause  to  be  published  the  subject  of  this  \^ 
formation. — It  is  a  publication  which  could 
not  possibly  have  an^  other  effect  in  an  Eng- 
lish newspaper,  but  that  of  vilifying  the  high 
persons  mentioned,  without  one  possible  good 
effect  that  could  arise  from  it 

It  is  astonishing  how  any  person  in  the 
noUe  lord's  situation,  should  think  himself 
justified  in  going  so  much  out  of  the  way,  as, 
amongst  other  of  his  writings,  to  fix  upon  a 
foreign  minister,  resident  at  this  court,  as  a 
proper  object  to  level  his  insidious  attacks 
upon. 

The  French  ambassador  had  submitted  a 

'  ing  a  conversatkm  which  he  said  he  had  at 
'  Paris  with  Mrs.  Fitzherbert,  with  ihe  rela- 
Mion  of  which  he  intermingled  so  many 
*  allusions  to  the  situation  of  that  lady,  either 
'too  indelicate  or  too  absurd  for  our  repeti- 
'  tion,  that  judge  Buller  was  compelled  to  in- 
'  ten)06e.  His  lordship  with  some  difficulty 
'  was  silenced,  and  it  was  then  ordered  that 
'  the  trial  should  proceed.' 

A  similar  account  of  this  attempt  to  defer 
tiie  trial  will  be  found  in  a  very  inferior  re- 
port  of  these  proceedings  against  lord  George 
Gordon,  purporting  to  be  taken  in  short-hattd 
by '  J.  Johnsoni  esq.  of,  the  TempW 
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considerable  time  to  these  sorts  of  insults, 
which,  1  am  sorry  to  say  it,  has  been  said 
must  be  submitted  to  in  England.  It  was 
submitted  to  till  it  could  be  borne  no  longer; 
and  no  person  will  serve  any  foreign  prince, 
in  the  character  of  an  ambassador  to  this 
country,  if  he  b  to  be  attacked  in  this  man- 
ner by  any  man  who  chooses  to  vilify  him.  I 
am  sure  no  good  man  would  wish  that  such 
should  be  the  character  of  the  English  nation. 
I  need  not  state  more  than  this  to  show,  that 
if  there  is  any  person  who  has  narticularly  a 
riebt  to  be  protected  from  scandal,  it  is  one, 
wno,  coming  firom  his  country  in  a  public 
cbancter,  resides  here  for  the  purpose  of 
transactine  the  a&irs  of  his  own  court. 

Tlie  noble  lord,  the  defendant,  has  com- 
plained of  the  lapse  of  time  before  these  in- 
fonnations  were  filed. 

The  information  which  has  been  tried,  was 
filed  immediatelv  upon  the  publication's  being 
Ibund  out.  I  did  not  lose  a  moment.  As  soon 
as  I  could  put  the  charge  upon  parchment, 
and  have  it  compared  carefully  with  the  Ubel, 
which  you  know  is  necessary,  it  was  filed — 
it  was  Died  of  the  same  term. 

With  respect  to  the  present  publication,  the 
French  minister  having  sufiered  a  great  deal 
of  scandal  and  insult  from  tlie  noble  lord,  who 
pestered  him  continually  with  his  visito,  he 
saw  himself  at  last  most  grossly  attacked  in 
The  Public  Advertiser — the  queen  of  France, 
and  the  French  minister  accused  of  that, 
which  could  be  calculated  for  no  other  pur- 
pose than  venting  the  noble  lord's  malice,  or 
the  malice  of  some  other  person. 

This  being  the  case,  the  French  minister 
would  have  Uken  upon  himself  to  prosecute 
the  defendant ;  but  when  government  knew 
how  much  it  a£fected  the  mind  of  Uie  high 
and  honourable  person  whom  it  concerned,*^  it 
would  have  been  a  shabby  part  indeed,  in  go- 
vernment, to  have  suffered  a  foreign  minister 
to  come  here  as  a  private  prosecutor,  to  j)ro- 
tecl  himself  a^nst  the  attack  of  a  British 
subject,  appeanng  publicly  at  noon>day  and 
avowins  it. 

Mr.  Woodfall,  the  printer  of  the  news- 
paper, having  been  sent  to,  he  gave  up  lord 
George  Gordbn  as  the  author  of  the  libel :  I 
believe  he  did  so  with  his  lordship's  permis- 
sion ;  for  I  will  say  for  the  noble  lord,  that 
he  appears  very  openly  to  avow  what  he  does. 
How  tar  that  extenuates  the  offence,  will  be 
for  consideration  in  another  place.  The  con- 
sequence of  Mr.  WoodfalPs  giving  up  lord 
George  Gordon  as  the  author  is,  Uiat  he  is 
not  OTOught  before  you. 

I  confess  I  should,  if  I  could  possibly  have 
got  evidence  to  have  affected  both,  liave  pro- 
secuted Mr.  Wood&U  as  well  as  the  noble 
lord,  because  if  I  could  prevent  the  publica- 
tion, I  should  prevent  the  offence;  but  Mr. 
Woodiall  havmg  immediately  given  up  the 
author,  it  would  not,  after  having  made  use 
of  him  as  a  witifess,  liave  been  a  proper  thing 
to  have  prostecuted  him. 


You  perceive,  gentlemen,  that  this  is  a  very 
delicate  thing ;  and  the  only  objection  that  I 
know  of  to  bringing  forward  this  prosecution 
is,  tliat  it  gives  a  man  an  opportunity  to  be 
insolent  once  more,  if  he  thinks  fit;  but  I 
cannot,  as  his  majesty's  attorney-general,  sit 
still  and  see  a  foreign  minister  abused  from 
day  today  in  a  public  newspaper,  without 
exerting  that  power  which  is  put  into  my 
hands  only  to  be  used  in  the  prosecution  of 
great  offences,  but  more  particularly  those 
which  concern  his  majesty's  government. 

The  facts  are  these :  The  noble  lord  (the 
defendant)  thought  fit  to  attend  comte  de 
Cagliostro  to  the  French  minister.  Monsieur 
Barthelemy  (comte  d'Adbemar  being  absent), 
who  had  a  letter  to  communicate  to  comte  de 
Cagliostro  relative  to  his  return  to  France : 
he  there  introduced  himself  into  a  conversa* 
tion  between  the  French  minister  and  comte 
de  Cagliostro.  The  noble  lord,  the  next 
mornins,  causes  to  be  published  in  the  news- 
paper this  libel : 

*  Yesterday  morning  the  comte  de  Cagli- 

*  ostro,  accompanied  by  lord  George  Gordon 

<  and  Mr.  Bergeret  de  Frouville,  waited  on 
«  Mr,  Barthelemy,  at  the  hotel  of  France,  in 

*  Piccadilly,  for  an  eclaircissement  upon  the 
'  subject  of  this  message  from  the  court  of 

*  France  deUvercd  by  Mr.  Barthelemy,  re- 

*  lating  to  the  permission  granted  to  the 
'  comte  de  Cagliostro  to  return  to  Paris.  Mr. 
«  Barthelemy,    the  comte   de  Cambise,  and 

*  Mr.  Daragun,  seemed  much  surprised  to  see 
'comte  de  Cagliostro  arrive  in  lord  George 

*  Gordon*s  coach  with  his  lordship  and  Mr. 

*  Frouville.'— No  wonder  that  thev  did:  I 
dare  say  it  caused  great  surprise  to  the  French 
ambassador  to  see  the  comte  de  Cagliostro, 
who  came  to  him  upon  a  message  ^om  his 
court,'  come  accoro)>anied  with  ford  George 
Gordon. — *  And  having  expressed  their  desire 
'  that  the  comte  de  Cagliostro  alone  should 

*  speak  with  Mr.  Barthelemy,  they  were  in- 
'  formed  that  lord  George  Gordon  and  Mr. 

*  Bergeret  de  Frouville  were  there  on  pur- 

<  pose  to  attend  their  friend,  and  that  the 

*  comte  de  Cagliostro    would   not  dispense 

*  with  lord  George  Gordon's  absence  from  the 

*  conference.      Will  any    friend    to    liberty 

*  blame  comte  de  Cagliostro,  alter  ten  months 
'  imprisonment  in  a  dungeon,  for  having  his 
'  friends  near  him,  when  insidious  proposals 

*  were  made  to  him  by  the  faction  of  Breteuil, 
'  and  tlie  supporters  of  the  Bastile?  men  who 
'  have  alreatly  sought  his  destruction,  and, 

*  afler  his  innocence  was  declared  by  the  par- 

*  liamcnt  of  Paris,  embezzled  a  great  part  of 
'  his  fortune,  and  exiled  him  from  ^ance. 
'  Mr.  Barthelemy  (seeing  the  determination 

*  of  the  comic's  friends)  then  read  the  letter 

*  from  Mr.  Breteuil ;    but  upon  the  comte  de 

*  C^liostro  desiring  a  copy,  Mr.  Barthelemy 
'  refused  it.     A  great  deal  of  conversation 

*  then  ensued  on  the  subject,  which  in  all  pro- 
'  bability  will  give  rise  to  a  full  representa- 
'  tion  to  tlie  king  of  France,  who  is  certainly 
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*  veiy  nrocb  impoaed  on.  The  queen's  party 
f  is  fliOl  violent  against  comte  de  Caeliostro, 
<  the  friend  of  mMikiod :  and  De  Breteuxl, 
'  le  aieur  De  Launey,  Titon,  De  Bninieres, 
'  Maitre-ChesnoD,  Bu'theleiny,  and  Dazimer/ 
*~which  we  allege  to  mean  D'Adheroar,  as 
undouhtedly  it  does — ^  are  the  mere  instru- 
'  ments  of  that  faction.     The  honour  of  the 

*  king  of  France,  the  justice  and  judgment  of 

*  the  parliament  of  Parts,  the  good  faith  of 
'  the  citizens,  and  the  good  faith  of  the  nation, 
'  are  all  attainted  by  the  pillage  and  detention 
'  of  the  property  ot  comte  de  Cagliostro.  The 
'  thousands  of  good  citizens  whose  acclama-< 

*  tions  shook  the  Bastile  upon  the  declaration 

*  of  his  innocence,  might  very  possibly  give 

*  rise  to  his  exile,  by  increasing  the  jealousy 
'  and  iear  of  an  arbitrary  government.     But 

*  why  detain  the  fortune  of  a  stranger,  after 
'  hk  innocence  is  declared  ?  This  is  a  verv 

*  base  proceedings  indeed,  Mr.  De  Breteuii. 

*  and  brings  contempt  and  reproach  upon  all 
■  ooooamed  in  it' 

And  this,  gentlemen^we  allege  to  be  to  the 
great  disturlwnce  of  the  peace  of  this  country, 
and  to  the  ^at  scandal  of  the  French  court, 
and  of  its  minister  resident  here.  Now  theve 
could  be  no  other  object  iu  this  publication 
than  to  ease  reflesions  upon  a  person  sustain- 
ing a  iueh  character  from  a  (brei^  court ;  for 
it  could  be  to  no  nurpose  to  appnze  the  peopfo 
of  this  coiintiy  or  what  he  supposed  were  the 
private  wrongs  of  comte  de  Cagliostro.  But 
this  not  bei]^  thousht  sufficient,  in  another 
paper  appnrS  this  fibel : 

'  Gorate  de  Cagliostro  has  declared  he  will 
'  hold  no  intercourse  with  any  of  le  sieurs 
'  messenms  from  France,  except  in  the  pre- 
'  sence  of  lord  George  Gordon.  The  gang  of 
'  French  spies  in  London,  who  are  linked  in 
'  with  monsieur  De  Morand,  and  the  sieurs 
'  fiarthelemy,  Dazimer,  and  the  queen's  Bas- 
'  tile  party  at  Paris,  are  trying  the  most  insi- 
'  dious  arts  to  entrap  the  comte  and  com- 
*tes8e.' 

Gentlemen,  this  is  the  offence  I  accuse  my 
lord  Georee  Gordon  of,  that  he  has  caused  to 
be  printed  in  a  public  newspaper,  a  most  scan- 
dalous libel,  grosslv  reflectmg  upon  high  cha- 
racters; among  the  rest,  that  of  Monsieur 
Barthelemy,  charged  with  high  offices  at  the 
British  court. 

Gentlemen,  I  will  not  insult  your  under- 
standing so  much,  as  to  suppose  you  can 
doubt  for  a  moment  the  propriety  of  a  prose- 
cution of  this  nature.  I  nave  told  you  before 
what  must  have  been  the  inevitable  conse- 
<]uence,  if  such  libels  may  be  published  with 
in^Nioity.  The  laws  of  England  protect 
every  man's  character  from  reproach.  Public 
appeals  cannot  be  made  respecting  particular 
persons  with  any  good  intent:  this,  of  all 
others,  is  destitute  of  every  defence  whatever. 
A  piiblic  charactfir  demands  protection  more 
partioihurlv  than  one  of  his  majesty's  sub* 
jects ;  ana  if  the  same  accusation  had  been 
made  against  any  one  of  you,  that  you  were 
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spies  in  this  country,  or  with  those  epithets 
which  are  bestowed  upon  monsieur  Bar- 
thelemy, you  would  have  a  right  to  appeal  to 
the  laws  of  your  country  for  redress. 

It  would  be  below  the  minister  of  France  to 
bring  an  action  against  any  person :  but  he 
had  a  right  to  call  upon  the  laws,  if  there  are 
any,  upon  his  majesty's  ofBcers,  if  there  are 
any,  and  a  jury,  to  vmdicate  him  from  those 
gross  aspersions  which  are  the  subjects  of  the 
present  prosecution'. 

I  have  no  more  to  do  now  than  to  prove 
this  publication  by  lord  George  Gordon, 
which  from  his  manner  and  behaviour  f  sup- 
pose he  will  not  deny.  When  that  ^t  is 
proved,  if  you  are  satisfied  that  the  persons 
mentioned  here  mean  the  persons  that  the  in- 
formation states  they  do;  that  monsieur  Bar- 
theleniy  is  the  person  intrusted  with  the  af- 
^rs  of^  the  French  court ;  that  Dazimer  aivl 
Dagimer  mean  count  D'Adheroar,  the  French 
ambassador;  then  I  am  satisfied,  you  will 
with  great  cheerfulness  find  the  defendant 
guilty. 

EVIOBNCB  FOa  THE  CbOWIT. 

John  Bobs  sworn. — Examined  by  Mr.  SolkUor 
General, 

Did  you  purchase  these  newspapers  (sboi^ 
ine  them  to  the  witness)? — i  did. 

Where  did  you  purchase  them? — Of  Heniy 
Sampson  Woodfall. 

Wliere  does  he  live  ? — No.  1,  Ivy-Lane. 

Mr.  Henry  Sampson  Woodfall  sworn. — £xa- 
minea  by  Mr.  Beareroft, 

Did  you  print  and  publish  these  two  news- 
papers? (showing  them  to  the* witness) — I 
imagine  I  did. 

By  whose  directions?  —  Lord  George 
Gordon's. 

Did  you  see  him  or  hear  firom  him  upon  te 
subject  ? — I  heard  from  him. 

In  writing  I  presume  ? — Yes,  I  did. 

Look  at  these  papers.  (The  manuscripts 
of  the  paragraphs,  and  two  notes  from  lord 
George  Goraon). — ^These  I  received  firom 
lord  Ueoige  Gordon. 

They  were  read  by  the  Associate,  and  vere 
as  follow : 

'  Dear  Sir ;  I  will  pay  the  whole  expenses 

*  of  any  prosecution  against  you  for  articles  of 

*  intelli^nce  that  come  from  me.    We  have 
'  sufficient  proofs  of  their  being  spies. — They 

*  dare  not  do  any  thing. — The  time  is  very 

*  critical,  and  I  beg  you  will  look  over  what  is 

<  inclosed^  and  give  it  publication  on  Monday. 

*  — Your  much  obligea  friend  and  servant, 

*  Saturday  night,  G.  Gokdov.' 

To  Mr.  H.  S.  Woodfall,  Public  Advertiser, 

'  Lord  George  Gordon  having  been  in- 
'  formed,  that  very  serious  consequences  were 

<  likely  to  ensne  from  the  pnMicaftion  of  ^he 
« intdligeace  in  Thursdays  paper,  speaking 
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*  of  Mr.  Barthelemy  and  others  as  spies — ^the 

*  printer  at  the  time  not  knowing  that  Air. 

*  Barthelemy    was    charg6    d'affiures,  —  bis 

*  lordship  has  promised  to  pay  all  the  ex- 
^  peosesand  costs  of  defending  Mr.  Wood  fall, 

*  or  any  other  printer^  against  whatever  pro- 
^  secutions  may  follow  from  the  insertion  of 

*  articles  in  favour  of  his  friend  the  ottnte  de 

*  Cagliostro.' 

Paragraph  read  from  The  Public  Advertiser. 

^'  Mr.  Barthelemy,  who  conducts  the  affiurs 
of  France  in  the  absence  of  comte  Dazimer, 
having  sent  Mr.  Daragon  with  a  message  to 
comte  de  Cagliostro,  m  Sloane-street,  mti- 
mating  that  he  had  received  orders  fix>m  the 
court  of  Versailles  to  communicate  to  comte 
de  Cagliostro  that  he  had  now  permission  to 
return  to  France,  yesterday  morning  the 
comte,  accompanied  by  lord  George  Gordon 
and  Mr.  r»ergeret  de  Frouville,  waited  upon 
Mr.  Barthelemy  at  the  hotel  of  France,  in 
Piceadilly,  for  an  eclaircissement  upon  the 
subject  of  this  message  from  the  court  of 
France,  delivered  by  Mr.  Barthelemy,  relative 
to  the  permission  granted  to  the  comte  de 
Cagliostro  to  return  to  Paris.  Mr.  Bar- 
tlielemy,  the  comte  de  Cambisc,  and  Mr. 
Daragon,  seemed  much  surprised  to  see  comte 
-de  Cagliostro  arrive  in  lord  George  Gordon's 
coach,  with  his  lordship  and  Mr.  Frouville ; 
and  having  expressed  their  desire  that  the 
comte  de  Cagliostro  alone  should  speak  with 
Mr.  Barthelemy,  they  were  informed  that 
lord  George  Gunlon  and  Mr.  Bergcret  de 
Frouville  were  there  on  purpose  to  attend 
their  friend,  and  that  the  comte  de  Cagliostro 
would  not  dispense  with  lord  George  Gordon's 
absence  frofti  the  conference.  Will  any  friend 
to  liberty  blame  comte  de  Caghostro,  after 
ten  months  imprisonment  in  a  dun^n,  for 
having  his  friends  near  him,  when  msidious 
proposals  are  made  to  him  by  the  Action  of 
Breleuil,  and  the  supporters  of  the  Bastile? 
men  who  have  already  been  his  destruction, 
and,  after  his  innocence  was  declared  by  the 
narliament  of  Parts,  embezzled  a  great  part  of 
his  forUme,  and  exiled  him  from  France. 
Mr.  Barthelemy,  seeing  the  determination  of 
the  comte's  friends,  then  read  the  letter  from 
Mr.  Breleuil;  but,  upon  the  comte  de  Cag- 
liostro desiring  a  copy,  Mr.  Barthelemy  re- 
fused it.  A  great  deal  of  conversation  then 
ensued  upon  the  subject,  which  in  all  proba- 
bility will  give  rise  to  a  full  representation  to 
the  king  of  France,  who  is  certainl)r  very 
much  imposed  on.  The  queen's  party  is  still 
-violent  against  comte  de  Cagliostro,  the 
iriend  of  mankind:  and  De  Breteiul— le 
sieur  De  Launey— Titon— De  Bninteres — 
Maltre  Chesnon — Barthelemy — and  Dazimer, 
are  the  mere  instruments  of  that  faction. 
The  honour  of  the  king  of  France,  the  justice 
«nd  iud^ment  of  the  parliament  of  Paris,  the 
good  iaith  of  the  citizens,  and  the  good  name 
xtf  the  nation,  are  all  attainted  by  the  pilbsc 
tod  detention  of  the  property  of  comte  ae 


Cagliostro.  The  thousands  of  good  citizens 
whose  acclamations  shook  the  Bastile  upon 
the  declaiation  of  Ins  innocence,  might  very 
possibly  give  rise  to  his  exile,  by  increasing 
the  jealousy  and  fear  of  an  arbitrary  govern- 
ment. But  why  detain  the  fortune  of  a 
stranger;  after  his  innocence  is  declared? 
This  IS  a  very  base  proceeding  indeed,  Mr.  De 
Breteuil,  and  brings  contempt  and  reproach 
upon  all  concerned  in  it'' 

Paragraph  read  from  The  Public  Advertiser, 

**  Comte  de  Cagliostro  has  declared  he  will 
hold  no  intercourse  with  any  of  le  sieur  Bre- 
teuil's  messengers  from  France,  except  in  the 
presence  of  lord  George  Gordon.  The  gang 
of  French  spies  in  London,  who  are  hnkea 
with  monsieur  De  Morand,  and  the  sieur9 
Barthelemy,  Dazimer,  Cambise,  and  the 
queen's  Bastile  party  at  Paris,  are  trying  the 
most  insidious  arts  to  entrap  the  comte  and 
comtesse,  have  the  effrontery  and  audacious* 
ness  to  persecute  them  pubticly,  and  vilify 
their  characters  even  in  this  free  country, 
where  these  noble  strangers  are  come  to 
seek  protection  in  the  arms  of  a  generous 
people.  The  friendship  and  benevolence  of 
comte  de  Cagliostro  m  advbing  the  poor 
prince  Louis  &  Rohan  to  be  upon  his  »ianl 
against  the  comtesse  de  Valois,  and  the  in- 
tngues  of  the  queen's  Action  (who  still  seek 
the  destruction  of  that  noble  prince),  has 
brought  upon  the  comte  and  his  amiable 
comtesse  the  hateful  revenge  and  perfidious 
cruelties  of  a  tyrannical  government.  The 
story  of  the  diamonds  has  never  been  pro- 
perly explained  to  the  public  in  France.  It 
would  discover  too  much  of  the  has*  arts 
practised  to  destroy  prince  Louis,  and  involve 
m  guilt  persons  not  safe  to  name  in  an  arbi- 
trary kingdom." 

Mr.    Henry  Sampson    nW/i///.— CroS9ressu 
mined  by  Lord  George  Gordon* 

You  have  known  me  for  some  year»— I  ask 
vou,  whether  there  was  any  misunderdlanding 
between  us  relatine  to  any  affiurs  inserted  in 
your  paper,  Whether  I  did  not  always  act  in 
this  lair  manner  ? — ^Always. 

I  ask  Mr.  WoodiaU,  as  a  man  of  learaing. 
Whether,  when  he  published  that  in  his  newt- 
paper,  he  thought  it  a  libel  ? 

Court.  That  is  not  a  proper  question. 

William  Fraser,  esq.  sworn. — Ezaduned  hj 
Mr.  So^citor  General. 

You  are  one  of  his  majesty's  under-secretft- 
ries  of  state  ^-^l  am. 

What  character  did  the  comte  d'Adhemar 
sustain  in  thir  country  previous  to  August 
last } — ^Ambassador  firom  the  court  of  France. 

Was  he  regularly  credenled  to  lord  Caiu 
marthen's  ofioce  ? — ^He  wa^ 

Who  became  chaig^  des  affiufcs  of  the 
coort  of  France  when  fae  went  to  France?— 
Monsieur  Barthelemy.  He  was  regularly  in* 
troduced  to  the  seaeUiy  df  state  by  the 
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^omte  d'Adbeoior  as  charge  des  a£fures 
vpon  takixig  leave* 

Is  that  the  usuai  /orm  in  which  charg6 
des  afikires  are  anoounced,  upon  ambassadors 
takine  leave  ?; — It  is. 

Ana  as  such  he  was  received  ?•— He  was. 

Did  monsieur  Barthelemy  correspond  with 
the  French^  couit,  and  do  business  at  your 
office  ?~  He  did  busitiess  at  our  office  -.  I  sup* 
pose  therefore  he  corresponded  with  the 
French  court. 

William    Fraser,   esq. — Cross-examined   by 
Lord  George  Gordon. 

Whether  you  know  the  comte  d'Adlie- 
xnar's  character  in  France  ? — ^That  he  is  comte 
d'A^emar  in  France  ;  that  is  all  I  know  of 
him ;  and  that  he  is  so  in  his  credentials. 

Do  you  know  any  thing  about  his  family? 

-r-NO, 

You  say  he  is  comie  d'Adhemar  t — both  in 
writing  and  printing  it  is  put  Dazimer. — Did 
^ou  receive  a  letter  from  me  to  deliver  to  the 
iing  ? — ^I  know  nothing  of  it. 

Did  not  one  of  the  king's  messengers  at  the 
marquis  of  Carmarthen's  office  bring  you  a 
letter  ? — ^I  do  not  recollect. 

Did  you  hear  of  it  ? — ^No. 

Did  you  know  that  a  note  from  the  French 
ambassador  to  me  through  your  office  reached 
the  king  ? — ^Not  through  my  hands. 

Was  notthere  a  letter } — I  do  not  recollect. 

I'he  end  of  the  evidence  for  the  Crown. 

Lord  George  Gordon. — Count  de  Cagliostro 
fequested  me  to  go  with  him,  knowing  these 
proposals  to  be  insidious^  because  we  had 
news  from  the  friends  of  liberty  in  France 
that  he  was  exiled  by  order  of  the  king  though 
the  order  of  the  king  was  done  by  the  queen's 
party.  His^  exile  was  that — and  a  copy  of 
this  exile  is  sent  to  all  the  foreign  ports :  they 
look  if  they  have  an  order  ot  exile  against 
such  a  person,  and  then  they  do  not  admit 
him. 

They  wanted  to  get  him  back  into  that 
country,  for  the  purpose  of  imprisonment, 
because  he  was  aetermined  to  stir  up  the 
disaffection  of  the  French  people  to  the 
French  government,  .and  to  destroy  the 
Bastile. 

They  were  curious  to  ^nd  out  the  parties 
they  were  acting  with,  and  hi^  friends  were 
as  curious  to  find  out  the  proceedings  of  the 

2ueen*s  party  against  him,  under  the  name  of 
be  king  always ;  and  they  sent  him  word  that 
his  letter  to  return  was  only  a  private  letter 
from  monsieur  De  Breteuil  the  minister,  to  be 
read  to  him,  but  not  to  be  given  to  him :  so 
that  if  he  came  into  France,  he  could  snow 
no  counter  order  to  the  order  of  exile  s  and 
they  cautioned  him  by  no  means  to  be  en- 
trapped insidiously  to  get  into  France  again, 
but  to  wait  till  the  order  was  counter- 
ordered  by  the  king,  the  same  authority  that 
gave  it. 
Upon  this  he  communicated  it  to  me,  and 
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he  and  his  wife  desired  me  to  be  his  friend  in 
this  country,  and  to  protect  them  as  much  as 
lay  ki  my  power  from  attacks  in  this  country, 
particularly  firom  a  French  paper  the  Courier 
de  I'Europe,  printed  by  De  Morand,  under 
the  dailv  inspection  of  the  French  minister. 

I  took  him  in  my  coach.  We  had  with  us 
Mr.  FrouviUe,  an  officer  in  the  French  ser- 
vice. He  went  with  me.  He  desired  me  to 
state  the  case  plainly  to  the  English  nation, 
to  clear  up  the  msidious  attack  that  followed 
him,  and  damaged  him  in  the  prosecution  he 
commenced  for  the  recovery  of^bis  goods,  his 
diamonds,  jewels,  and  plate,  and  every  thing 
that  was  seized  and  never  returned  to  him  ; 
and  that  prosecution  was  going  on  in 
France  at  the  time ;  and  he  thought  he 
should  be  much  prejudiced  by  the  writmgs  in 
this  country  under  the  direction  of  the  French 
ambassador. 

I  did  not  put  Dazimer  meaning  to  avoid 
any  imputation  against  count  D'Adhemar ;  I 
certainlv  did  mean  the  person  who  is  here 
under  the  name  of  count  D*Adhemar,  when  1 
said  Dazimer.  The  French  party  desired  he 
might  be  always  called  Dazimer.  The  Dazi- 
mer family  is  not  like  the  D'Adhemar  family ; 
but  he  is  a  clever  man,  like  our  Jenkinson,  a 
good  education,  a  clever  penetrating  man,  and 
a  man  of  address,  which  always  noble  families 
have  not. 

This  person,  whose  name  is  Dazimer,  got 
inarried  to  one  of  the  first  families  in  France  j 
his  name  was  chanced  then  to  D'Adhemar, 
which  is  one  of  the  first  families  in  France ; 
but  this  lias  not  hurt  the  old  nobility  of  France. 

SUMMIKG   UP. 

Mr.  Just.  En //«r.  Gentlemen  of  thejury;  this 
is  an  information  against  the  defendant  for 
publishing  two  libels. — ^You  have  heard  them 
read  in  evidence. 

There  are  counts  in  the  information  for 
both  of  them;  first  upon  the  written  one,  and 
then  upon  the  printed  one ;  in  which  there  is 
a  mistake  in  the  name — it  is  written  Cainbise, 
and  it  is  printed  Cambire;  but  in  both  re- 
spects the  information  agrees  with  the  evi- 
dence—for it  has  stated  tne  written  libel  as  it 
is,  and  the  printed  libel  as  it  is. 

With  respect  to  this  Ubel  coming  from  the 
defendant : 

Henry  Sampson  Woodfall  says  he  printed 
the  papers  by  the  .direction  of  the  defendant, 
and  the  papers  which  he  produces,  are  the 
originals  he  received  from  the  defendant; 
and  besides  that  he  produced  a  note,  which 
was  written  by  the  defendamt,  in  which  the 
defendant  engaged  to  pay  all  the  costs  he 
might  be  put  to  in  defendmg  himself  against 
any  prosecution. 

With  respect  to  the  other  parts  of  the  in- 
formation, the  averments  are  very  few  in 
number. — The  first  is,  that  there  was  a  peace 
subsisting  between  England  and  France. — 
That  is  a  mat^  of  public  notoriety,  and 
therefore  no  evidence  was  necessary  of  that* 
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It  next  states,  that  count  JP'Adhemar  was 
ambassador  from  Fiance. — ^The  information, 
in  stating  the  libel,  has  the  word  Dazimer  in- 
stead of  D*Adhemar ;  and  that  the  informa- 
tion avers  means  count  D*Adhemar,  who  was 
the  ambassador  here.  That  indeed  is  admit* 
ted  bv  the  defendant  now — tor  he  says  he 
was  the  person  whom  he  alluded  to ;  and  the 
language  of  the  paper  imports  it,  because  it 
apeaks  of  Mr.  Barlhelemy  as  the  person  con- 
dueling  the  affairs  of  France  in  the  absence  of 
Dazimer. 

Then  the  only  thing  remaining  is,  that  Mr. 
Barthelemy  was  the  charg^  des  afiaires. — 
That  fact  is  proved  by  Mr.  Fraser,  who  says  he  ; 
was  introduced  as  such  by  count  D*Adhemar,  \ 
and  afterwards  did  business  in  their  office  as  ; 
such. 

There  is  no  other  inuendo  in  the  informa-  { 
tion,  but  respecting  the  names. — If  you  arc  '• 
satisfied  of  the  euilt  of  the  defendant,  you 
will  find  him  guiUy ; — if  not,  you  will  acquit 
him. 

The  Jury  immediately  pronounced  the  de- 
fendant Guilty. 

Note,  The  three  informations  were  tried 
by  a  special  jury  of  merchants  of  the  city  of 
I^ndon. 

On  the  27th  of  June,  1787,  Thomas  Wil- 
kins  received  the  judgment  of  tiie  court  of 
King'^-bench  to  be  imprisoned  in  the  g^ol  of 
l^ewgate  for  two  years.* 

On  the  28th  of  January,  tlOBf,  lord 
George  Gordon  was  brought  mto  the  court  of 
KingVbench  in  custody  of  the  gaoler  of  his 
majesty's  gaol  of  Newgate,  by  virtue  of  a  rule 
of  court. 

Mr.  Justice  BuUer  made  a  report  of  the 
evidence  given  on  the  trial — when  Mr.  At- 
torney-general on  the  part  of  the  Crown,  and 
Mr.  Wood  and  Mr.  Dallas  (of  counsel  for 
the  defendant)  respectively  addressed  the 
Court. 

Mr,3uhllceAthkurtt, — George  Gordon,  com- 
monly called  lord  George  Gordon;  yoiihave 
been  tried  and  found  gmlty  upon  very  clear 
evidence  of  the  pubHcation  of  two  very  scan- 
dalous and  seditious  libels ;  the  one  intituled, 
*  The  Prisoners  Petition  to  the  Right  Hon. 
'  Lord  George  Gordon,  to  preserve  their  Liyes 

•  On  July  11,  1788,  Wilkins  received  his 
majesty's  free  pardon.  See  the  Annual  Re- 
gister for  that  year,  Chronicle,  p.  208. 

t  It  appears  that  to  avoid  sentence,  lord 
George  Gordon  had,  subsequently  to  his  trial, 
retired  to  Holland  ;  but  having  been  ordered 
by  the  burgomasters  of  Amsterdam  to  quit 
that  country,  he  returned  to  Endand,  where 
lie  lived  in  concealment  until  Dec.  7, 1787, 
vhen  he  was  apprehended  at  a  jew*s  house  in 
Bniuingham,  for  a  contempt  of  the  court  of 
Kiug's-bench.  Being  afterwards  brought  be- 
fore Mr»  Justice  Buller,  he  was  under  a  warrant 
irom  him  lodged  in  the  King's-bench  prison. 


<  and  liberties,  and  prevent  their  Bumfament 

<  to  Botany-bay,"— the  other,  a  publicatioii  by 
way  of  paragranh  in  The  Public  Advertiser. 

The  nrst,  (wnich  as  to  its  address  to  your* 
self  is  merely  fictitious,  and  of  your  own 
fabrication)  is  manifestiy  calculated  to  stir  up 
and  excite  tumults,  discontents  and  seditions, 
amongst  the  prisoners  confined  under  seo- 
tence  of  death  or  transportation  in  the  several 
gaols  of  this  kingdom;  and  to  propagate  in 
Qie  minds  of  his  majesty's  subjects  an  hated, 
contempt,  and  abhorrence  of  the  criminal  laws 
of  this  country  (of  ail  others  the  most  fiuned 
for  their  lenity) ;  and  to  traduce  those  who 
are  intrusted  with  the  administnition  of 
them. 

The  other  of  these  libels  is  calculated  most 
daringly  to  asperse  the  character  of  her  most 
christian  maie&ty  the  queen  of  Fiance,  by 
imputing  to  her  great  tyranny  and  oppres- 
sion ;  and  to  vilify  the  character  of  monsietnr 
De  Barthelemy  (the  charg6  des  afiaires  of  the 
court  of  France)  as  being  the  tool  employed 
in  carrying  on  such  supposed  arbitral  and 
oppressive  measures. 

The  several  informations  upon  which  your 
convictions  are  founded,  have  already  been 
publicly  read,  in  which  the  libels  are  staled  at 
large;  and  it  would  be  doing  too  much 
honour  to  the  publications,  were  I  to  recapi- 
tulate all  the  fanatical  jargon  contained  totne 
one — or  the  low,  scurrilous,  and  indecent  abuse 
contained  in  the  other. 

In  regard  to  the  first  of  these  (stvled  *  The 
'  Prisoners  Petition')  it  were  to  be  wished 
that  you  would  make  a  better  use  of  your 
reading  in  Uie  Bible,  than  merely  to  apply 
and  make  use  of  the  Scripture  style  and 
phrase  to  the  wicked  purpose  of  promoting 
mutiny  and  sedition,  and  undermining  the 
laws  of  this  kingdom. 

If  you  had  read  the  Scriptures  to  any  good 
purpose,  and  with  any  serious  intentions  of 
learning  your  duty,  you  woukl  have  found 
that  one  of  the  great  ends  of  religion  is  to 
promote  peace  and  harmony  in  the  world, 
and  to  teach  men  submission  to  govern- 
ment, and  an  obedience  to  the  laws ; — and  it 
would  be  of  great  advantage  to  yourself,  as 
well  as  to  the  public,  if  you  would  learn  to 
regulate  your  own  practice  in  conformity  to 
its  precepts. 

One  is  sorry  that  you,  who  are  descended 
from  an  illustrious  line  of  ancestry,  should 
sully  the  lustre  of  that  &mily  by  deviatin^^ 
from  those  paths  of  honourable  conduct  to 
which  they  were  at  first  indebted  for  those 
marks  of  royal  favour  and  distinction  con- 
ferred upon  them  by  their  sovereigns; — ^and 
that  instead  thereof  you  should  prefer  the 
mean  and  false  ambition  of  being  popular 
amongst  a  low  and  unprincipled  rabble — 
(amongst  thieves  and  pickpockets)  and  stand- 
iDg  forth  as  the  champion  of  mischief^ 
anarchy,  and  confusion. 

As  to  that  part  of  the  libel  which  relates 
to  the  judges,  they  would  (as  ^  as  respects 
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themselves  personally)  have  been  contented 
to  pass  il  over  with  that  contempt  which  it 
deserves; — ^but  it  highly  concerns  the  good 
of  the  community^  tiiat  the  dignity  of  the 
atatkm  should  be  vindicated  against  the 
attempts  of  wicked  and  eviUmincusd  people, 
whOy,  by  endeavouring  to  depreciate  the 
characters  of  those  who  are  intrusted  with 
the  administration  of  the  laws^  hope  by 
degrees  to  bring  the  law  itself  into  contempt 
aira  abhorrence;  and  to  sap  and  undermine 
the  foundation  of  all  order  and  government. 

In  regard  to  the  second  of  those  libels 
contained  in  The  Public  Advertiser,  it  appears 
to  be  written  with  the  same  spirit  of  male- 
volence and  wicked  intention.— Every  good 
subject  must  certainly  be  hapny  to  see  peace 
and  tranquillity  again  restored  to  this  Kingf 
dom,  afler  having  been  engaged  for  a  long 
time  in  a  scene  of  war  with  the  kingdom  of 
France  and  other  pow^s. 

It  has  been  the  business  of  parliament  to 
endeavour  to  cement  a  friendly  correspon- 
dence between  the  two  nations,  by  establish- 
ing a  treaty  of  commerce  calculated  for  the 
mutual  benefit  of  each  country,  and  bv  that 
means  to  obliterate  the  traces  of  rormer 
enmity. 

This  prospect  of  tranquillity  (so  pleasing 
to  the  mind  of  every  good  subject')  you  could. 
not  behold  with  satisfaction,  ancl  therefore, 
as  &r  as  in  you  lay,  you  endeavoured  to  re- 
kindle an  animosity  between  the  two  nations,  i 
by  a  personal  abuse  of  the  sovereign  of  one 
of  them ;  for  it  certainly  is  a  high  degree  of  \ 
abase  to  suppose  the  queen  to  be  at  the 
head  of  a  party  who  are  unjustlv  persecuting 
and  tryiug  to  intrap  the  corote  de  Cagliostro, 
who  is  supposed  to  have  been  guilty  of 
crimes  which  made  him  obnoxious  to  the 
laws  of  his  own  country ; — and  it  is  likewise 
an  abuse  upon  the  minister  of  that  country, 
who  represents  the  sovereign  of  that  state 
from  which  he  is  sent,  and  therefore  every 
insult  upon  him  is  a  degree  of  insult  upon 
the  state  which  he  represents. 

It  was  highly  necessary  that  the  governing 
powers  of  this  country  should  take  upon 
themselves  the  prosecution  of  so  daring  an 
ofiender. — Other  nations  (who  do  not  know 
how  much  that  greatest  of  all  blessiiijB;s— 
liberty,  and  particularly  the  Liberty  orthe 
Press— may  be  perverted  in  the  hands  of 
wicked  men\  can  hardly  be  induced  to  believe 
that  such  oaring  and  atrocious  publications 
as  yours  could  ever  go  forth  into  the  world 
vrithout  the  connivance  (at  least)  of  that 
state  in  which  they  are  published:* — and 
well  might  they  harbour  such  suspicions  if 
the  author  of  such  publications  were  not 
brought  foith  to  exemplary  punishment  as 
far  as  the  laws  of  the  country  would  admit 

*  As  to  this,  see  Mr.  Starkie's  Treatise  on 
the  Law  of  Slander  and  libel,  p.  540,  ed.  of 
1613,  and  in  this  Collectioa  the  case  ofi 
PeltierjA.  D.  180d,jpo»r. 


A.  a  1787^  [93fk 

It  is  beyond  the  power  of  the  law  to  rectify 
men's  minds  and  to  infuse  into  them  th^t 
noble  fire  which  bums  in  the  breasts  of 
good  men  and  prompts  them  to  doing  of 
praise-worth  Y '  actions  and  promoting  the 
happiness  of  their  country,  and  the  good  of 
their  fellow  creatures;  but  it  is  in  the  power 
of  the  law  to  take  from  evil-minded  men  the 
ability  of  doing  mischief  and  to  restrain 
them  of  that  Imertv  which  they  so  grossly 
abuse;  and  we  should  ill-discharge  the  trust 
reposed  in  us,  if,  by  the  punishment  we 
inflict,  we  did  not  endeavour  to  secure  the 
peace  of  the  country,  by  taking  from  vou  the 
power,  at  least  for  a  tmie,  of  dislurung  ita 
i^aQquillity^ 

And  though  the  advocates  fbr  the  crown 
have  admitted,  that  your  behaviour,  since 
you  have  been  under  confinement,  haa  been 
peaceable  and  decent  which  may  operate 
somewhat  in  your  favour,  yet  still  youf 
crimes  are  of  such  a  nature  as  certainly  merit 
an  exemplary  degree  of  punishment;  and 
whatever  our  feelings  may  be  for  your 
situation,  we  should  be  criminal  if  we  were 
too  much  to  give  way  to  those  feelings. 

Your  offences  being  in  their  nature  several, 
as  they  are  for  two  different  publications, 
and  which  are  made  the  subject  of  two  several 
informations,  the  forms  of  law  require  two 
several  and  distinct  judgments.* 

Therefore,  you  being  now  brought  here 
into  Court,  in  custody  of  the  gaoler  of  his 
majesty's  gaol  of  Newgate,  by  virtue  of  a 
rule  of  this  Court,  and  being  convicted  of 
certain  trespasses,  contempts,  and  misde- 
meanors, in  writing,  composing,  printing,  and 
publishing,  and  causing,  and  procuring  to  be 
written,  composed,  printed,  and  published,  a 
certain  false,  wickc^d,  malicious,  scandalous^ 
and  seditious  libel,  intituled,  *  The  Prisoners 
'  Petition  to  Lord  George  Gordon  f  and 
which  said  libel  is  also  further  intituled,  <The 
'  Prisoners  Petition  to  the  Right  Honourable 
'  Lord  George  Gordon,  to  preserve  their, 
*■  Lives  and  Liberties,  and  prevent  their 
'  Banishment  to  Botany-bav,^— and  other 
scandalous  and  seditious  libels  in  the  infor* 
mation  in  that  behalf  specified,  whereof  you 
are  impeached : 

This  Court  doth  order  and  adjudge,  that 
for  yoxa  offences  aforesaid,  you  be  imprisoned 
in  his  majesty's  gaol  of  Newgate  for  tne  term 
of  three  years,  now  next  ensuing;  and  that 
you  be  now  remanded  to  his  majesty's  said 
gaol  of  Newgate,  to  be  there  kept  in  safe 
custody,  in  execution  of  the  judgment  afore- 
said. 

And  you  being  now  brought  here  into  Court 
in  custody  of  the  keeper  of  his  majesty's  gaol 
of  Newgate,  by  virtue  of  a  rule  of  this  Court| 
and  being  convicted  of  certain  trespasses, 
contempts  and  misdemeanors,  in  publishing, 

*  As.  to  this,  see  vol.  19,  pp.  1093,  llSe, 
1136.  See  too  the  sentence  passed  upon 
Waddington,  1  East  173. 
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and  causing  and  procunngto  be  published^ 
in  a  centam  ptiblic  newspaper,  called  The 
Fiib^  ^^dverttser,  a  most  wicked,  false, 
scandalous^  malicious,  and  defamatory  libel, 
of  and  concerning  her  most  Christian  roaiesty, 
and  of  and  concerning  monsieur  Barthelemy, 
the  charge  des  affaires  of  the  court  of;  France, 
and  other  scandalous  libels  in  the  informa^ 
lion  in  that  behalf  specified;  and  having  also 
been  convicted  of  certain  other  trespasses, 
contempts,  and  misdemeanors,  by  ^Titing, 
composmg,  printing,  and  publishing,  and 
causuig  and  procuring  to  be  written,  com- 
posed, printea,  and  published,  a  scandalous 
and  malicious  libel,  (intituled,   '  The  Pri- 

*  soner^  Petition  to  the  Right  Honourable 
^  Lord  Georgp  Gordon,   to   preserve   their 

*  Lives  and  liberties,  and  to  prevent  their 
<  Banishment  to  Botany-bay*)  for  which  you 
have  this  day  been  jsentenced  and  ordered  by 
this  Court  to  be  imprispned  in  his  majesty's 
gaol  of  Newgate  for  three  years. 

This  Court  doth  now  order  and  adjudge, 
that  for  your  trespasses,  contempts,  and  mis- 
demeanors, first  aoove^mentioned,  in  publish- 
ing, and  causine  to  be  published  tne  said 
libels  in  that  benalf  mentioned,  you  do  pay 
a  fine  to  our  sovereign  lord  the  king  of  500/.^ 
of  lawful  mone^  of  Great  Britain ;  and  tliat 
you  be  further  imprisoned  in  his  majesty's 
aaid  gaol  of  Newgate  for  the  space  of  two 

2 ears,  to  be  computed  from  and  af^er  the 
etermination  of  your  aforesaid  imprisonment 
for  writing,  composing,  printine,  and  publish- 
ing the  said  other  libel,  intituTcd,  *  The  Pri- 

*  soners  Petition  to  the  Right  Ilonourable 

*  Lord  George  Gordon,'  and  other  scandaloys 
and  seditious  libels  in  the  information  in 
that  bchaif  specified. 

And  this  Court  doth  further  order,  that  you 
shall  give  security  for  your  good  behaviour 
for  the  space  of  fourteen  years,  to  be  com- 
puted from  and  after  the  expiration  of  the 
said  two  years,  for  which  you  are  noi^  sen- 
tenced to  be  imprisoned. 

Such  security  to  be,  yourself  in  10,000/. 
and  two  sufficient  sureties  in  2,500/.  each. 

And  lastly  it  is  ordered,  that  you  be  now 
remanded  to  his  majesty's  said  gaol  of  New- 
gate, to  be  there  kept  in  sate  custody  in 
execution  of  this  judjgment  and  until  you 
shall  have  paid  the  said  fine  and  given  such 
security  as  aforesaid. 


January  18th,  1793.  This  dav,  lord  George 
Gordon,  the  term  of  hi»  lordship's  impri- 
sonment having  expired,  was  brought  into 


•the  court  of  King's-bench  for  the  purpose 
of  being  admitted  to  bail ;  he  was  accomr 
panied  by  the  keeper,  two  men  as  his  bail, 
and  several  Jews.  He  had  a  large  slouched 
hat  on  his  head,  and  an  enormous  beard. 
He  was  ordered  to  take  off  his  hat,  which 
he  refused.  The  Court  directed  the  crier 
to  take  it  off,  which  he  did  accordingly. 
Lord  George  desired  the  Court  to  takenoUce, 
that  his  hat  had  been  taken  off  by  violence. 
He  then  deliberately  took  out  of  his  pocket 
a  white  cap,  which  he  put  upon  his  h^d 
and  tied  a  handkerchief  over  it ;  after  which, 
he  produced  a  paper,  intituled,  '  The  petition 

*  of  Israel  Abraham  George  Gordon,  com- 

*  monly  called  Lord  George  Gordon.'  lie 
said,  the  petition  was  an  apology  for  appearing 
with  his  head  covered  agreeably  to  Uie 
custom  of  the  Jews.  By  a  conformity  to  this 
custom,  he  meant  no  disrespect  to  the  Court, 
as  it  arose  purely  from  the  tenderness  of  his 
conscience,  sinc«  he  had  entered  into  the 
'  holy  covenant  of  circumcision.'  The  petition 
was  read  by  tlie  officer  of  the  Court,  and  con- 
tained many  arguments  drawn  from  the 
Jewish  writers  in  favour  of  appearing  with 
his  head  covered  before  all  men.  The  sen- 
tence against  him  for  the  libels  was,  at  his 
request,  read,  after  which  he  read  a  written 
paper ;  the  substance  of  which  was,  that  he 
bad  been  irnp^-ison^d  for  five  years  among 
murderers,  thieves,  &c.  and  that  all  the  con- 
solation he  had,  arose  from  his  tnist  in  God ; 
that  he  was  compelled  to  find  security  for 
his  good  behaviour  for  14  years,  himself  ii^ 
5,000/.  and  two  sureties  in  2,500/.  each.  He 
said,  that  lord  Kenyon,  who  hail  been  his 
counsel  when  he  was  tried  for  high  treason, 
well  knew  the  amount  of  his  income,  he  had 
only  an  annuity  of  500/.  a  year,  which  wa^ 
not  assignable,  but  granted  merely  for  his 
aliment.  He  was  obliged  to  his  brother,  the 
duke  of  Gordon,  for  ttie  loan  of  500/.  with 
which  he  was  then  ready  to  pay  the  fine 
amounting  to  that  sum.  In  order  to  obtain 
his  enlargement,  he  had  brought  two  persons 
into  Court  who  were  ready  to  become  his 
bail ;  but  the  attorney-general  objecting  to 
the  bail  proposed,  and  producing  affidavits 
of  their  incompetency,  his  lordship  was  rcr 
manded  to  prison.* 

Being  unable  to  provide  the  requisite 
security  for  his  good  behaviour,  lord  George 
Gordon  remained  in  confinement  until  his 
death,  which  happened  on  the  1st  of  Novem- 
ber 1793. 


Ann.  Reg.  Vol.  XXXV.  Chron.  p.  3. 
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57 1«  Proceedings  on  the  Trial  of  an  Information  exhibited  Ex- 
Officio^  by  the  King's  Attorney-General,  against  John 
Stockdale  for  a  Libel  on  the  House  of  Commons ;  tried  in 
the  Court  of  King's-Bench  Westminster,  before  the  Right 
Hon.  Lloyd  Lord  Kenyon,  Chief  Justice  of  England,  on 
Wednesday  the  Ninth  of  December:  30  George  HL 
A.  D.  1789.    [Taken  in  Short-hand  by  Joseph  Gurney.]* 


[The  pamphlet  which  gave  rise  to  the  follow- 
ing trial,  was  written  b}'  the  Rev.  Mr.  Lo- 
gan, some  time  one  of  the  ministers  of 
Leith,  near  Edinburgh; — ^  A  gentleman 
formed  to  be  the  ornament  and  instructor 
of  the  age  in  which  he  lived :  all  his  writ- 
ings are  distinguished  by  the  sagacity  of 
their  reasonings,  the  brilliancy  of  tneir 
imaginations,  and  the  depth  of  their  phi- 
losophical principles.  Though  cut  off  in 
the  flower  of  his  are,  while  the  prosecution 
against  his  publisher  was  depending,  he 
lefl  behind  nim  several  respectable  pro- 
ductions, and  particularly  Elements  of 
Lectures  upon  the  Philosophy  of  Ancient 
History;  which  though  hnperfect,  and  un- 
finished, will  afford  to  the  discerning,  suffi- 
cient reason  to  regret  that  his  talents  did 
not  remain  to  be  matured  by  age,  and  ex- 
panded by  the  fostering  breath  of  public 
applause." 

Sucn  is  the  character,  given  of  Mr.  Logan  in 
the  last  New  Annual  Register;  but  as  his 
review  of  the  charges  agamst  Mr.  Hastings 
has  made  so  much  noise  in  the  world,  it 
may  not  be  iminteresting  to  state  by  what 
means  he  became  so  intimately  acquainted 
with  the  politics  of  India. 

For  some  time  previous  to  his  decease,  Mr. 
Logan  was  the  principal  author  of  that  part 
of  the  English  Review  which  gives  the 
general  state  of  foreign  and  domestic  po- 
utics.  The  inquiries  in  the  House  of  Com- 
mons which  led  to  the  impeachment  of 
Mr.  Hastings,  formed  very  naturally  the 
most  material  part  of  that  Review  for  a 
considerable  time ;  and  his  strictures  upon 
the  arguments  and  the  decision  on  the 
Benares  and  the  Begum  charges,  are  written 
with  great  force  and  elegance;  and  con- 
tain renections  infinitely  more  pointed  than 
any  of  those  which  Mr.  Fox  objected  to  in 
his  pamphlet. 

Baving  qualified  himself  by  the  information 
that  he  had  acquired  from  intense  appli- 
cation, to  give  to  the  world  what  he  con- 
caved to  oe  a  fair  and  impartial  account 
of  the  administration  of  Mr.  Hastings,  he 


*  In  thb  case  I  have  also  availed  myself  of 
the  Report  inserted  in  the  second  edition  of 
£r»kiiie's  Spe^es,  by  Ridgeway. 


sat  down  voluntarily,  without  a  wish  C9 
prospect  of  personal  advantage,  to  ezamme 
those  articles  which  had  been  presented  to 
the  House  of  Commons  by  the  managers, 
then  a  committee  of  secresy,  and  which 
now  form  the  articles  before  the  Loitto. 
When  he  had  compleated  his  pamphlet,  he 
submitted  it  in  manuscript  to  the  perusal 
of  a  gentleman  who  is  intimately  con- 
nected with  Mr.  Hastings.  Tl^at  gentW- 
man  was  certainly  very  Hi  qualified  to  ad- 
vice him  as  .a  lawyer;  it  never  having  en- 
tered into  his  imagination,  that  after  the 
torrent  of  abuse  that  had  been  poured  out 
upjun  Mr.  Hastings,  for  years,  any  thiiw 
said  in  reply  could  be  deemed  libellous, 
and  therefore  he  merely  examined  whether 
Mr.  I^gan  was  correct  in  his  statement  of 
fiicts,  and  communicated  to  him  every  pa*-' 
ticular  relative  %o  the  last  thirteen  articles. 
Not  satisfied  with  this  communication,  Mr. 
I/)gan  examined  the  voles  and  the  speeches 
as  printed  and  circulated  throughout  Great 
Britain.  AfUr  an  accurate  investigation, 
he  thought  himself  justified  in  inserting  hi 
his  pamphlet  what  a  member  bad  saia  in 
the  House,  that  the  Commons  had  vot^ 
thirteen  out  of  twenty  articles,  without 
reading  them. 

The  bookseller  to  whom  Mr.  Logan  orl. 
ginall^  presented  his  pamphlet  ofiered  a 
sum  for  it  which  he  conceived  so  inade- 
quate to  its  importance,  that  he  carried  it 
to  Mr.  Stockdale,  to  whom  he  gave  it; 
taking  for  himself  a  few  copies  only,  which 
were  sent  in  his  name  to  men  of  the  first 
emiix  nee  in  letters,  both  in  London  and 
Edinburgh. 

Afler  it  had  been  some  time  in  circulation 
and  read  with^eat  avidity,  it  was  publicly 
complained  of  by  Mr.  Fox.  That  eentle- 
inan  quoted  what  he  conceived  to  be  the 
libellous  passages.  The  following  day  he 
moved  an  address  to  his  majesty,  to  direct 
bis  attorney-seneral  to  prosecute  the  au- 
thors and  publishers,  and  the  motion  was 
catried  nemine  contradicente  ;  but  owing  to 
the  sickness  of  the  principal  witness  tho 
trial  was  deferred  for  nearly  two  years. 
This  prosecution  which  has  been  attended 
with  a  very  heavy  expense  to  Mr.  Stock- 
dale,   and    has  been   nearly    two   years 

uigiiizea  oy  <^jOOvLv^ 
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depending,  hath  eidted  universal  atten- 
tion. 

The  aeknowledged  accuracy  of  Mr.  Gumey 
is  too  well  known  to  require  any  particular 
praise  on  this  occasion ;  but  it  never  was 
more  remarkable  than  in  the  present  in- 
stance; yet  the  eloquent  ana  excellent 
speech  of  Mr.  Erskine  will  appear  to  great 
disadvantage  to  those  who  had  the  eood 
fortune  to  bear  it,  so  much  even  the  best 
speeches  depend  upon  the  power  of  deli- 
very. It  was  spoke  in  as  crowded  a  court, 
as  ever  appeared  in  the  Kin^a-bench. 
The  exertions  of  that  gentleman  m  support 
of  his  clients  are  too  well  known^  to  ac- 
quire new  force  from  anything  that  can 
be  said  of  him  here ;  but  on  no  occasion 
and  at  no  period,  did  he  display  those 
wonderful  abilities  that  he  possesses  in  a 
higher  degree,  and  Mr.  Erekine  will  be 
quoted  as  the  steady  friend,  and  supporter 
of  the  constitutional  rights  of  the  people 
of  Great  Britain,  as  long  as  the  sacred 
flame  of  liberty  shall  animate  the  breast  of 
an  Englishman. 

The  result  of  this  trial  proves  how  danger- 
ous to  public  liberty  it  would  be,  were  an^ 
body  of  men  parties  and  judges  in  tbeur 
own  cause.  No  good  subject  will  call  into 
question  unnecessarily,  any  of  the  privi- 
leges claimed  by  the  House  of  Commons; 
but  if  in  the  instance  before  us  the  House, 
consultine  former  precedents,  had  taken 
upon  itsdf  to  state  the  crime  and  to  pro- 
nounce judgment,  a  British  subject  might 
have  been  seized  and  imprisoned  some 
months,  probably  to  the  ruin  of  himself 
and  his  Umily,  without  the  possibility  of 
reparation.  It  may  ther^ore  with  the 
greatest  truth  be  observed,  that  by  the 
exertions  of  Mr.  Erskine,  and  bv  the  deci- 
sion on  this  prosecution,  the  freedom  of 
the  press,  and  the  liberty  of  the  subject, 
are  fully  secured. — January  I3tfa,  1790. — 
Orig.  Ed.1 
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(For  the  proceedings  in  die  House  of  Com- 
mons on  February  14th  and  15th,  1788,  in 
consequence  of  which  the  following  trial 
took  place,  see  the  New  Parliamentary 
History,  Vol.  XXVII.  pp.  l.  7.] 

The  Ihfobmatiov. 

Of  Easter  Term,  in  the  Twenty-eighth 
Year  of  the  Reign  of  King  George  the 
Third. 

Middle$egf }  Be  it  remembered,  that  Richard 
to  wit,  S  Pepper  Arden^  esq.  attorney- 
general  of  our  present  sovereign  lord  the  king, 
who  for  our  present  sovereign  knd  the  king 
in  this  behalfprosecufeetii,  in  his  own  proper 
person  comes  here  into  the  Court  of  our  said 
lord  the  king,  before  the  king  himaelf,  at 
Westmiasteri  on  Wednesday  next  after  fiftsen 


days  from  the  feast  day  of  Easter  in  the  same 
term,  and  for  our  said  lord  the  king  giveth 
the  Court  here  to  understand  and  be  imomi' 
ed.  that  before  the  printing  and  publishing  of 
the  several  fiedse,  scandalous,  inramous,  wick- 
ed, malicious,  and  seditious  libels,  hereinafter 
mentioned,  tne  Commons  of  Great  Britain  ia 
parliament  assembled  had,  at  the  bar  of  the 
House  of  Lords,  impeached  Warren  Hastings, 
esq.,  late  sovemor-general  of  Bengal,  of  high 
crimes  uid  misdemeanors,  and  had  there  ex- 
hibited divers  articles  of  impeachment  of  high 
crimes  and  misdemeanors  against  the  said 
Warren  Hastings,  to  wit,  at  Westminster 
aforesaid,  in  the  countv  of  Middlesex  afore- 
said; yet  John  Stockdale,  late  of  the  pariah 
of  St.  James's,  Westminster,  in  the  county  of 
Middlesex,  bookseller,  well  knowing  the  pre- 
mises, but  being  a  wicked,  seditious,  and  ill- 
disposed  person,  and  having  no  regard  for  the 
laws  of  this  realm  or  for  the  public  peace  and 
traaquilUty  of  this  kingdom,  and  most  unlaw- 
iiilly,  wickedly,  and  maliciously  devisine,  con- 
triving, and  intending  to  asperse,  scaiMaiise, 
and  vilify  the  Commons  of  Great  Britain  in 
parliament  assembled,  and  most  wickedly  and 
audaciously  to  represent  their  proceedings  in 
pariHament  as  corrupt  and  unjust, aud  to  make 
It  to  be  believed  and  thoujght  as  if  the  ma- 
jority  of  the  Commons  of^Great  Britain  in 
parliament  assembled,  were  a  most  wicked, 
tyrannical,  base,  and  corrupt  set  of  persons, 
smd  to  bring  the  Commons  of  Great  Britain 
in  parliament  assembled  into  hatred  and  con- 
tempt with  the  subjects  of  this  kingdom,  and 
to  raise,  excite,  and  create  most  groundless 
distrusts  in  the  minds  of  all  the  king's  sub- 
jects, as  if  fiom  the  profligB^  and  widcedness 
of  the  Commons  of  Great  Britain  io  parlia- 
ment assembled,  sreat  injustice  would  be 
done  to  the  said  Warren  Hastings  on  the  fif^ 
teenth  day  of  February,  in  the  twenty-eighth 
vear  of  the  reign  of  our  said  present  sovereign 
lord  the  kins,  at  Westminster  aforesaid,  m 
the  county  orMlddlesex  aforesaid,  with  force 
and  arms,  unlawfully,  wickedly,  maliciously* 
and  seditiously  printed  and  published,  and 
caused  and  procmed  to  be  printed  and  pub« 
lisliad,  in  a  certain  book,  or  pamphlet,  mti- 
tuled,  '  A  Review  of  the  Principal  Charges 

*  against  Warren  Hastings,  esq.,  late  Governor 

*  General  of  Beoeal/  a  certain  false,  scan- 
dalous, wicked,  sraitious,  and  malicious  libel 
of  and  concerning  the  said  impeachment  of 
the  said  Warren  Hastings,  so  exhibited  as 
aforesaid,  and  of  and  concerning  the  Com- 
mons of  Great  Britain  in  parliament  assem- 
bled, contadning  amongst  other  ^ings  divers 
false,  scandalcnis,  seditious,  and  malicious 
matters  of  and  concerning  the  said  impeach- 
ment, and  of  and  concerning  the  Commons 
of  Great  Britain  in  parliament  assembled,  ac- 
oordins  to  the  tenour  and  effect  following,  to 
wit:  the  House  of  Commons  (meaning  the 
Commtas  of  Great  Britain  in  parliament  as- 
sembled) has  now  given  its  final  dacisioa 
with  r^rd  to  the  nueritsaod  deoeritffof  Mr. 
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Ift»tiiig8  (meaning  the  said  Warren  Hastinn, 
esq.,  late  governor-general  of  Bengal).  The 
grand  inquest  of  England  (meaning  the  said 
Commons  of  Great  Britain  in  parliament  as- 
sembled) have  delivered  their  charges  (mean- 
ing the  charges  of  the  said  Commons  of 
Great  Britain  in  parliament  assembled)  and 
preferred  theur  impeachment  (meaning  their 
impeachment  of  tne  said  Warren  Hastings) ; 
their  allegations  are  referred  to  proof,  and 
from  tile  appeal  to  the  collective  wisdom  and 
JHStice  of  the  nation,  in  the  supreme  tribmial 
of  the  kingdom  (meaning  the  lords  spiritoal 
and  temporal  in  parliament  assembled),  the 
miestion  comes  to  be  determined,  whether 
Mr.  Hastings  (meaning  the  said  Warren  Hast- 
ings, esq.)  be  guilty  or  not  euiltyf  What 
credit  can  we  give  to  multipned  and  accu- 
mulated charges  (meanine  tne  said  charees 
of  high  crimes  and  misdemeanors  so  exhi- 
bited  by  the  Commons  of  Great  Britain  in 
parliament  assembled  as  aforesaid,  against 
the  said  Warren  Hastings),  when  we  find 
that  they  (meaning  the  said  charges  of  hish 
crimes  and  misdemeanors  so  exhibited  by  tne 
CMnmons  of  Great  Britain  in  pariiament  as- 
sembled as  aforesaid,  against  the  said  Warren 
Hastings)  originate  from  misrepresentation  and 
fUsehcwd  (meaning  thereby  to  cause  it  to  be 
believed  and  tmderstood,  that  the  said  charges 
of  high  crimes  and  misdemeanors  so  exhibited 
by  tM  Commons  ofGreat  Britain  uiparliomcnt 
assembled  as  aforesaid,  did  oriemate  fron\ 
misrepresentation  and  ^sehood);  and  in 
another  part  thereof  according  to  the  tenour 
and  effect  following,  to  wit:  An  impeach- 
ment of  error  in  judgment,  with  regard  to  the 
quantum  of  a  fine,  and  for  an  intention  that 
never  was  executed  and  never  known  to  the 
oflending  party,  characterbes  a  tribunal  in- 
quisition rather  than  a  court  of  parliament 
^meaning  thereby  to  cause  it  to  be  believed 
and  understood  that  the  Commons  of  Great 
Britain  in  parliament  assembled  had  pro- 
ceeded in  the  said  impeachment  of  the  said 
Warren  Hastings  in  a  manner  unjust  and  un- 
worthy of  a  I&use  of  parliament  of  Great 
Britain) ;  and  in  another  part  thereof,  accord* 
ing  to  the  tenour  and  effect  following,  to  wit : 
The  other  charges  (meaning  divers  of  the 
charges  of  the  said  impeachment  against  the 
said  Warren  Hastings,  esq.)  are  so  insignifi- 
cant in  themselves,  or  founded  on  such  gross 
misrepresentations,  that  they  would  noti^ect 
an  obscure  individual,  much  less  a  public  cha- 
racter; they  are  merely  added  to  swell  the 
catalogue  of^accusations,  as  if  the  boldness  of 
calumny  would  insure  its  success,  and  a  mul- 
tiplicity of  charges  were  an  accumulation  of 
crimes.  Thirteen  of  them  (meanins  thirteen 
of  die  said  charges  so  exhibited  by  the  Com* 
mons  of  Great  ^Britain  in  parliament  assem* 
bled  against  the  said  Warren  Hastings^  esq.^ 
as  afoKsaid)  passed  in  the  House  of  Com- 
mons (meaning  the  said  Commons  of  ifwi^ 
Britain  in  parliament  assembled)  not  only 
without  investigation;  but  without  being  read ; 
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and  the  votes  (meaning  the  votes  of  the  Com- 
mons of  Great  Britam  in  parliament  asSeoEK 
bled)  were  given  without  inoiury,  argument, 
or  conviction ;  a  n^jority  (meaning  a  ma- 
jority of  the  Commons  of  Great  Britain  in 
parhament  assembled)  had  determined  to  im* 
peach;  opposite  parties  met  each  other  and 
justied  in  the  dark,  to  perplex  the  pohtical 
drama  and  bring  the  hero  (meaning  the  said 
Warr^  Hastings,  esq.),  to  a  tragic  catastrophe ; 
and  in  another  part  thereof,  accorduig  to  tho 
tenour  and  effect  following,  to  wit*.  But  if, 
afier  exerting  all  your  efibrts  in  the  cause  of 
your  country,  yon  return  covered  with  kivels 
and  crowned  with  success,  if  you  preserve  a 
loyal  attachment  to  your  sovereign,  you  may 
expect  the  thunders  of  porUamentary  ven- 
geance ;  you  will  certainly  be  impeached,  and 
probably  be  undone  (meanine  thereby  to 
cause  it  to  be  believed  and  unoerstood,  that 
the  Commons  of  Great  Britain  in  parliament 
assembled  liad  impeached  the  saul  Warreo 
Hastings  of  high  crimes  and  misdemeanors^ 
not  from  motives  of  justice,  but  because  th9 
said  Warren  Hastings  had  exerted  all  his 
efforts  in  the  cause  of  his  country,  and  re- 
turned covered  with  laurels  and  crowned  with 
success,  and  preserved  a  loyal  attachment  to 
our  saia  present  sovereign  lord  the  king) ;  and 
in  another  part  thereof,  according  to  the  tenouf 
and  effect  following,  to  wit :  The  office  of  calm 
deliberate  justice  is  to  redress  grievances  aS 
well  as  to  punish  offences.  It  has  been 
affirmed,  that  the  natives  of  India  have  been 
deeply  injured;  but  has  any  motion  been 
maae  to  make  them  compensation  for  the  in- 
juries they  have  sustained?  Have  the  ac- 
cusers of  Mr.  Hastings  (meaning  the  said 
Warren  Hastings,  esq.)  ever  proposed  to 
bring  back  the  Kohillas  to  the  country  from 
which  they  were  expelled  ?  To  restore  Cheit 
Sing  to  the  zemindary  of  Benares?  or  to  r». 
turn  to  the  nabob  of  Oude  the  present  which 
the  governor  of  Bengal  received  from  him 
for  the  benefit  of  the  company  ?  till  such  mt^ 
sures  arc  adopted  and  in  the  train  of  nego- 
ciation  the  world  has  every  reason  to  conclude 
that  the  impeachment  of  Mr.  Hastings  (mean- 
ing the  said  impeachment  so  exhibited  ^y  the 
said  Commons  of  Great  Britain  in  parliament 
assembled  against  the  said  Warden  Hastings, 
esq.)  is  carried  on  from  motived  of  persona 
ammosity,  not  firom  regard  t;p  public  justice; 
to  the  great  scandal  and  dishonour  of  t)ie 
Commons  of  Great  Britain  in  parliament  as- 
sembled  and  in  high  contempt  of  their  au- 
tbori^r ;  to  the  great  distorbiuice  of  the  public 
peace  and  tranquillity  of  this  kingdom;  in 
contempt  of  our  present  sovereira  lord  the 
king  and  his  laws ;  to  the  evil  and  pemidoas 
example  of  all  others  in  the  like  case 
offenaing;  and  also  against  the  peace  of  our 
said  sovereign  lord  the  king,  his  crown  and 
dignity..  Ami  the  said  attorney-general  of  our 
said  present  lord  the  king,  for  our  said  lord 
the  iang,  further  giveth  the  Court  here  to  un- 
derslaiia  anil  be  informed,  that  the  said  Jiihn 
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Stockdal^  being  such  person  as  aforesud, 
and  contriving,  and  wickedly  and  maliciously 
devising  and  intending  as  aforesaid,  aflei*- 
wards,  to  wit,  on  the  fifteenth  day  of  February, 
in  the  twenty-eij^hlh  year  aforesaid,  at  West- 
minster aforesaid,  in  the  counly  aforesaid, 
with  force  and  arms/ unlawfully,  wickedlv, 
maliciously  and  seditiously  printed  and  pub- 
lished, and  caused  to  be  printed  and  pub- 
lished, in  a  certain  other  book,  or  pampnlet, 
intituled,  '  A  Ueview  of  the  {Principal  Charges 

*  against  Warren  Hastings,  esq.^  late  Governor 

*  General  of  Bengal,'  a  certam  other  false, 
scandalous^  wicked,  seditious,  and  malicious 
libel,  of  and  concerning  the  said  impeachment 
of  the  said  Warren  Hastings,  so  exhibited  as 
aibresaid,  and  of  and  concerning  the  Com- 
mons of  Great  Britain  in  parliament  assem- 
bled^ containing,  amongst  other  thin^  ac- 
eordmg  to  the  tenour,  And  eftect  following  to 
wit:  What  credit  can  we  give  to  the  mmti- 
plied  and  acciunulated  charges  (meaning  the 
said  charges  of  high  crimes  and  misde- 
meanors, so  exhibited  by  the  Commons  of 
Great  Britain  in  parliament  assembled  as 
aforesaid,  against  tne  said  Warren  Hastings), 
when  we  find  that  they  (meaning  the  said 
€hara;es  of  high  crimes  and  misdemeanors,  so 
exhibited  by  the  Commons  of  Great  Britain 
in  parliament  assembled  as  aforesaid,  against 
tlie  said  Warren  Hasting)  orignate  from 
misrepresentation  and  falsehood  (meaning 
thereby  to  cause  it  to  be  believed  and  under- 
stood, that  the  said  chaises  of  high  crimes 
and  misdemeanors,  so  exhibited  by  the  Com- 
mons of  Great  Britain  in  parliament  assem- 
bled as  aforesaid,  did  originate  from  misre» 
presentation  ana  falsehM>d,  to  the  great 
scandal  and  dishonour  of  the  Commons  of 
Great  Britain  in  parliament  assembled,  and 
in  high  contempt  of  their  authority ;  to  the 
gircat  disturbance  of  the  public  peace  and 
tranquillity  of  this  kingdom ;  in  contempt  of 
9ur  present  sovereign  lord  the  king  and  his 
iaws;  to  the  evil  anopernicious  example  of  all 
others  in  tlie  Uke  case  offending ;  and  also^ 
against  the  peace  of  our  said  present  sovereign 
lord  the  king,  his  crown  and  dignity.  And 
the  said  attome^-seneral  of  our  said  lord  the 
king,  for  our  said  lord  the  king,  further  gives 
ihe  Court  here  to  understand  and  be  informed, 
that  the  said  John  Stockdale,  being  such 
person  as  aforesaid,  and  contriving  and 
irickedly  and  maliciously  devising  and  intend- 
ing as  aibresaid,  aflerwards,  to  wit,  on  the 
fifteenth  day  of  February,  in  the  twenty- 
eighth  year  aforea^,  at  Westminster  afore- 
said, in  the  county  aforesaid,  with  for<^e  and 
lUms,  unlawfully,  wickedly,  maliciously  and 
seditiously  printed  and  published,  and  caused 
io  be  printed  and  publisned,  in  a  certain  other 
book,  pr  pamphlet,  intituled, '  A  Review  of  the 

*  Frincipal  Cnarges  against  Warren  Hastings, 

*  esq  ,  fate  Governor  General  of  Bengal,*  a 
certain  other  false,  scandalous,  wicked,  sedi- 
tious, and  malicious  libel,  of  and  concerning 
the  mid  impeachment  of  the  said  Warraa 
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and  concerning  the  Commons  of  Great  Britain 
in  parliament  assembled,  containing,  amonjgst 
other  things,  according  to  the  tenour  and  effect 
following,-  to  wit :  an  impeachment  of  error 
in  judgment,  with  regard  to  the  quantum  of 
a  fine,  and  for  an  intention  that  never  was 
executed,  and  never  known  to  the  offending 
party,  characterises  a  tribunal  inquisition^ 
rather  than  a  court  of  parliament  (meaning 
thereby  to  cause  it  to  be  believed  and  under- 
stood, that  the  Commons  of  Great  Britain  ia 
parliament  assembled,  had  proceeded  in  the 
said  impeachment  of  the  said  Warren  Hast 
ings,  in  a  manner  unjust,  and  unworthy  of  a 
House  of  parliament  of  Great  Britain)  :•  ta 
the  great  scandal  and  dishonour  of  the  Com-' 
mons  of  Great  Britain  in  parliament  assem^ 
bled,  and  in  high  contempt  of  their  authcH 
rity ;  to  the  great  disturbance  of  the  public 
peace  and  tranquillitv  of  this  kingdom ;  ia 
contempt  of  our  said  present  sovereign  lord 
the  king  and  his  laws,  to  the  evil  and  perni- 
cious exaknple  of  all  others  in  the  like  ease 
offending,  and  also,  against  the  peace  of  our 
said  present  sovereign  lord  the  king,  his 
crown  and  diepity,  &c.  And  the  said  attor- 
ney-oeneral  of  our  said  lord  the  king,  for  our 
said  lord  the  king,  further  gives  the  Court  here 
to  understand,  and  be  informed,  that  the  said 
John  Stockdale,  being  such  person  as  afbre* 
said,  and  contriving  and  wiclcedlyand  mali- 
ciously devisii^  and  inteadinff  as  aforesaid, 
afterwards,  to  wit,  on  the  said  fifteenth  day  of 
February,  in  the  twentjr-^ighth  year  aforesaid, 
at  Westminster  aforesaid,  m  the  county  afore- 
said, with  force  and  arms,  unlawfully,  wick*, 
edlv,  maliciously,  and  Seditiously^  printed' 
and  published,  and  caused  to  be  prmted  and 
pubhshed,  in  a  certain  other  book,  or  pam* 
phlet,  intituled,  '  A  Review  of  the  Principal 
^  Charges  against  Warren  Hastings,  esq.,  late 
<  Governor  General  of  Bengal,  a  certam 
other  false,  scandalous,  wicked,  seditious,  and 
malieious  libel,  of  and  concerning  the  said 
impeachment  of  the  said  Warren  Hastings^ 
so  exhibited  as  aforesaid,  and  of  and  concern-* 
ing  the  Commons  of  Great  Britain  in  parlia- 
ment assembled,  containing,  amongst  other 
things^  according  to  the  tenour  and  effect  foW 
lowing,  to  wit :  The  other  charjges  (meaning 
divers  of  the  charges  of  the  said  impeachment 
against  the  said  Warren  Hastings,  esq.)  are 
so  insignificant  in  themselves,  or  founded  on 
such  gross  misrepresentations,  that  thev 
would  not  affect  an  obscure  individual,  much 
less  a  public  character ;  they  are  merely  addedl 
to  swell  the  catalogue  of  accusations,  as  if 
the  boldness  of  calumny  could  ensure  its  suc- 
cess, and  a  multiplicity  of  charges  were  an  ac* 
cumulation  of  crimes ;  thirteen  of  them 
(meaning  thirteen  of  the  said  charges  so  ex» 
hibited  by  the  Commons  of  Great  Britain  in 
parliament  assembled,  against  the  said  Warren 
Ilastings,  esq.,  as  aforesaid)  passed  in  the 
House  of  Commons  (meaning  tlie  Commons 
of  Great  Britain  in  parhamentadseiabled)  not 
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4mly  without  Inv^tigalioD^  but  without  being 
jeao,  and  the  votes  (meaning  the  votes  of  the 
•Commons  of  Great  Britain  m  parliament  as- 
sembled) wiere  given  without  mquiry,  argu- 
ment, or  conviction:  a  majority  (meaning  a 
maiority  of  the  Commons  of  Great  Britain  in 
poriiament  assembled)  had  determined  to  im- 
peach ;  opposite  parties  met  each  other  and 
justled  in  the  dark,  to  perplex  the  political 
drama,  and  bring  .the  hero  (meaning  the  said 
Warren  Hastings,  esa.)  toa  trasic  catastrophe ; 
to  the  great  scandal  and  diSionour  of  the 
Commons  of  Great  Britain  in  parliament  as- 
aembied,  and  in  high  contempt  of  their  au- 
.thority;  to  the  great  disturbance  of  the 
public  peace  and  tranquillity  of  this  kingdom ; 
.in  contempt  of  our  present  sovereign  lord  the 
Jung  and  his  laws;  to  the  evil  and  penucious 
.example  of  all  others  in  the  like  case  offending, 
Jind  also  apinst  the  peace  of  our  said  pre- 
•aent  sovereign  lord  the  king,  his  ^crown  and 
idigmty,  &c.  And  the  saidattomey*genaral 
ofour  said  lord  the  king,  for  om:  said  lord  the 
iking,  further  gives  the  Court  here  to  under- 
.<taml  and  be  informed,  that  the  said  John 
Stockdale,  being  such  person  as  aforesaid,  and 
contrivine  and  wickealy  and  maliciously  de* 
.Visii^  and  intending  as  aforesaid,  afterwards, 
40  wit,  on  the  said  fifteenth  day  of  February, 
in  the  twenty-eighth  year  aforesaid^  at  West- 
Aninster  aforesaid,  in  the  county  aforesaid, 
with  force  and  arras,  unlawiully,  wickedlv, 
<naliciouslv,  and  seditiously,  printed  and  pub- 
lished, and  caused  and  procured  to  be  printed 
.and  published,  in  a  xertain  xilber  book,  or 
4>amphlet,  intituled,  <  A  Review  of  the  Prin- 
'*  cipal  Charges  aeunst  Warren  Hastings,  esq. 
^  late  Governor  General  of  Bengal,'  a  certain 
other  false,  scandalous,  wicked,  seditious,  and 
Aialicious  libel,  of  and  concerning  the  said 
impeachment  of  the  said  Warren  Hastings, 
so  exhibited  as  aforesaid,  and  of  and  con- 
cerning the  Commons  of  Great  Britain  in 
{larliament  assembled,  containing,  amongst 
other  things,  according  to  the  tenour  and 
effect  following,  to  wit :  But  if  after  exerting 
all  your  efforts  in  the  cause  of  your  country, 
you  return  covered  with  laurels,  and  crowned 
5vith  success;  if  you  preserve  a  loyal  attach- 
ment to  your  sovereign,  you  may  expect  the 
thunders  of  parliamentary  vengeance;  you  will 
certainly  be  impeached,  and  probably  be  un- 
done (meaning  thereby  to  cause  it  to  be  be- 
lieved and  unaerstood,  that  the  Commons  of 
Great  Britain  in  parliament  assembled,  had 
impeacbed  the  said  Warren  Hastings  of  high 
crimes  and  misdemeanors,  not  from  motives 
of  justice,  but  because  the  said  Warren  Hast- 
ings had  exerted  all  his  efforts  in  the  cause  of 
his  country,  and  returned  covered  with  laurels 
and  crowned  with  success,and  preserved  a  Ic^al 
attachment  to  our  sovereign  lord  the  present 
fcu^g)  »  to  the  great  scandal  and  dishonour  of 
the  Commons  of  Great  Britain  in  parliament 
^aecn^led,  and  in  high  contempt  of  their  au* 
thorily ;  to  the  great  disturbance  of  the  pub* 
^ic  peace  and  toaquillity  of  this  kiogwim; 


in  contempt  ofour  present  sovereign  lord  th« 
king,  and  nis  laws ;  to  the  pernicious  example 
of  all  others  in  the  like  case  offending;  and 
also,  against  the  peace  of  our  said  present  so- 
vereign lord  the  King,  his  crown  and  dignity, 
&c.  And  the  said  attorney-general  of  our 
said  lord  the  king,  for  our  said  lord  the  king, 
further  gives  the  Court  here  to  understand 
and  be  informed,  that  the  said  John  Stock* 
dale,  being  such  person  as  afoi^esaid,  and  con* 
triving,and  wickedly  and  maliciously  devising 
and  intending  as  aforesaid,  afterwards,  to  wit, 
on  the  said  fifteenth  day  of  February,  in  the 
twenty-eighth  year  aforesaid,  at  Westminster 
aforesaid,  m  the  county  aforesaid,  with  force 
and  arms,  unlawfully,  wickedly,  maliciously, 
and  seditiously  printed  and  published,  ana 
caused  and  procured  to  be  printed  and  pub* 
lished,  in  a  certain  other  book,  or  pamph- 
let, intituled,  *  A  Review  of  the  Principal 
VCharges  against  Warren  Hastings,  esq.  late 
'  Governor  General  .of  Beneal,'  a  certain 
other  &lse,  scandalous,  wicked,  seditious, 
and  malicious  libel,  of  and  conccmins  the 
said  impeachment  of  the  said  Warren  Ilast-. 
^&f  so  exhibited  as  aforesaid,  and  of  and 
concerning  the  Commons  of  Great  Britain  in 
parliament  assembled,  containing,  amongst 
either  things,  aocording  toAhe  tenor  and  efiect 
following,  to  wit:  The  office  of  calm  deli* 
berate  justice,  is  to  redress  grievances  as  well 
as  to  punish  oflences.  It  has  been  affirmed 
that  the  natives  of  India  have  been  deeply 
injured,  but  has  any  motk>n  been  made  to 
inake  them  compensation  for  the  injuries 
they  have  sustained?  Have  the  accusers  of 
Mr.  Hastings  (meaning  the  said  Warren  Hast> 
ings,  esq.)  ever  propped  to  bring  back  the 
Roiullas  to  the  country  from  which  they  were 
expelled  ?  to  restore  Cneit  Sing  to  the  zemin^ 
dary  of  Benares }  or  to  return  to  the  nabob  of 
Quae  the  present,  which  the  governor  of 
Bengal  received  from  him  for  the  benefit  of 
the  companyi  Till  such  measures  are  adopted, 
and  in  tne.train.of  neeociatioQ,  the  world  has 
every  jeason  to  condude  that  the  impeacb- 
ment  of  Mr.  Hastings  (meaning  the  said  im- 
peachment so  exinbited  by  the  Commons  of 
Great  Britain  in  parliament  assembled,  ajgainst. 
the  said  Warren  Hastinss,  esq.,  is  carried  on 
firom  motives  of  persoiuu  animosity,  not  firom 
regard  to  public  justice;  to  the  great  scandal 
and  dishonour  of  the  Commons  of  Great 
Britain  in  parliament  assembled,  and  in  high 
contempt  of  their  authority ;  to  the  great  dia- 
tiubance  of  the  public  peace  and  tranquillity 
of  this  kingdom ;  in  contempt  of  the  present 
sovereign  lord  the  king,  and  his  laws ;  to  the 
evil  ana  pernicious  example  of  all  others  in 
the  like  case  offcndins ;  and  also  against  the 
peace  of  our  said  lord  the  present  king,  his 
crown  and  dignity,  &c.  Wnereupon  the  said 
attorney-general  of  our  said  lord  the  kins^ 
who  for  our  said  lord  the  king,  in  this  behau, 
firosecuteth  for  our  said  lord  the  king,  prayeth 
the  co&sidecation  of  the  Court,  here  in  the 
pronises^  and  that  due  process  of  law  may 
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be  swarded  aeainst  him  the  sadd  John  Stock- 
dale,  in  this  oehalfy  to  make  him  answer  to 
our  sakl  lord  the  king,  touching  and  concern- 
ing the  premises  aforesaid. 

Counsel  against  Mr.  Siockdale-^The  Attorney 
General  [Sir  Archibald  Macdonald,  afterwards 
Jjord  Chief  Baron] ;  the  Solicitor  General  [Sir 
John  Scott,  afterwards  successively  C.  J.  C.  B. 
and  Lord  Chancellor] ;  Mr.  Bearcroft,  and  Mr. 
Wood. 

&»/ictlor>— Messrs.  Chamberlyne  and  White, 
Solicitors  for  the  Affidrs  of  his  Majesty's  Trea- 

SUIJ. 

Countclfor  Mr.  Slockdale The   Hon. 

Thomas  Ereklne,  and  Mr.  Dayrell. 

Soikitor-^Mr.  Samuel  Uarman,  Jermyn- 
ttreet 

The  Information  having  been  opened  by 
Mr.  Wood,  the  Attorney  General  stated  the 
case  as  follows:* 

May  it  please  your  lordship,  and  gentle- 
men of  the  Jury; — This  information,  which  it 
has  been  my  duty  to  file  against  the  defen- 

*  The  £ditor  of  lord  Erskine's  Speeches 
introduces  this  case  with  the  followmg  re- 
marks: 

''  The  trial  of  Mr.  John  Stockdale,  of  Pic- 
cadilly,  is  so  immediately  connected  with  the 
well-known  impeachment  of  Mr*  Hastings, 
^e  governor- general  of  India,  that  very  little 
pieiace  is  necessary  for  the  illustration  of  Mr. 
Brskine*s  defence  of  him. 

'^  When  the  Commons  of  Great  Britain  or- 
dered that  impeachment,  the  articles  were 
rrewed  by  Mr.  Edmund  Burke,  who  had  the 
lean  in  all  the  inouiries  which  led  to  it,  and, 
instead  of  being  drawn  up  in  the  usual  dry 
method  of  legal  accusation^  were  expanded 
into  great  len^h,  and  were  characterized  by 
that  fervid  and  affecting  language,  which  dis- 
lingubhes  all  the  writings  ot  that  extraor- 
dinary person.  The  articles  so  prepared,  in- 
stead of  being  confined  to  the  records  of  Uie 
House  of  Commons,  until  they  were  carried 
up  to  the  Lords  for  trial,  were  printed  and 
8old4n  every  shop  in  the  kingdom,  without 
Question  or  obstruction  by  the  managers  of 
tne  impeachment  or  the  House  of  Commons, 
and  undoubtedly,  from  the  style  and  manner 
of  their  composition,  made  a  very  considerable 
impression  against  the  accused. 

"  To  rcpcf  the  effects  of  the  articles,  thus 
(according  to  the  reasoning  of  Mr.  Erskine) 
prematurely  published,  the  Rev.  Mr.  Lo^n, 
one  of  tlic  ministers  of  Leith  in  Scotland,  a 
person  eminent  for  learning,  drew  up  a  Review 
of  the  articles  of  impeachment  (which,  as  has 
been  already  stated,  were  then  m  general  cir- 
culation), and  carried  it  to  Mr.  Stockdale^  an 
eminent  and  respectable  bookseller  in  Picca- 
dilly,— ^wbo  published  it  in  the  usual  course 
of  his  business.  Mr.  Ldgan*s  Review  was 
composed  with  great  ^ocuracy  and  juqsment. 


dant^  John  Stockdale,  comes  befeve  yon  in 
consequence  of  an  address  from  the  House  of 
Commons.  This  you  may  well  sunpose  I  do 
not  mention  as  m  any  degree  to  influence  the 
judgment  which  you  are  bjHuid-bjIo  give 
upon  your  oaths;  I  state  it  as  a  measure 
which  they  have  taken,  blinking  it  in  their 
wisdom,  as  every  hoAy  must  think  it — to  be 
the  fittest  to  bring  before  a  jury  of  the  couor 
try,  an  offender  against  themselves,  and 
against  their  honour,  avoiding  thereby  what 
sometimes  indeed  is  unavoidable^  but  which 
thev  wish  to  avoid,  whenever  it  can  be  done 
with  propriety — the  acting  both  as  jud^ 
and  accusers;  which  they  most  necessarily 
have  done,  had  they  resorted  to  their  own 
powers,  which  are  ver^  great  and  very  exteiw 
sive,  for  the  purpose  of  vmdicating  themselvea 
against  insult  and  contempt,  but  whichy.in 
the  present  instance,  they  have  wisely  for- 
borne to  exercise,  thinkiug  it  better  lo  leave 
the  defendant  to  l>e  dealt  with  by  a  fiur  and 
impartialjury.* 

The  oftence  which  I  impute  to  him  is  that 
of  calumniating  the  House  of  Commons :  not 
in  its  ordinary  legislative  character,  but  wlien 
acting  in  its  accusatorial  capacity,  conceivii^ 
it  to  be  their  duty,  on  adequate  occasions,  to 
investigate  the  conduct  of  persons  in  bi«h 
stations,  and  to  leave  that  conduct  to  be 
judged  of  by  the  proper  constitutional  tribunal, 
the  Peers  in  parliament  assembled. 

After  due  investigation,  as  it  is  well  known 
to  the  public,  the  Commons  of  Great  Britain 
thought  it  their  du^  to  submit  the  conduct 
of  a  servant  of  this  country,  who  bad  p>- 
vemed  one  of  its  most  opulent  dependaiaes 
for  many  years,  to  an  inqubry  before  that 
tribunal,  dne  would  have  thought  that  every 
good  subject  of  this  country  would  have 
mrbom  imputing  to  the  House  of  Commons 
motives  utterly  unworthy  of  them,  and  of 
those  whom  they  represent :  instead  of  this, 
to  so  great  a  degree  now  has  the  licentious- 
ness of  the  press  arisen,  that  motives,  the 
most  unbecoming  that  can  actuate  even  any 
individual  who  may  be  concerned  in  the  pro- 
secution of  public  justice,  are  imputed  to  the 
representatives  of  the  people  of  this  country 


but  undoubtedly  with  strong  severiw  of  db- 
scr.  fion  s^inst  the  accusation  of  Mr.  Hast- 
ings ;  and  having  an  immediate,  and  very  ex- 
tensive sale,  was  complained  of  by  Mr.  Fox, 
to  the  House  of  Commoni^  and  upon  the  mo- 
tion of  that  great  and  eminent  person,  then 
one  of  the  managers  of  the  impeachment—* 
the  House  unanimously  voted  an  address  to 
the  king,  praying  his  majesty  to  direct  his 
attorney-general  to  file  an  information  against 
Mr.  Stockdale,  as  the  publisher  of  a  libel  upon 
the  Commons  House  of  pariiament;  n^ch 
was  filed  accordingly.'^  Erakine's  Speedies, 
vol.  2,  p.  SO.*),  Snd  edition. 

*  See  Starkie  on  the  Law  of  Slander  and 
Libel,  p.  5S7,  edit,  of  1816.  See  also  in  tfaia 
Collection,  Vol.  VUI,  p.  88. 
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acting  in  a  body.  No  credit  is  given  to  them 
for  meaning  to  do  justice  to  ueir  countiy, 
bat  on  the  contrary,  private,  personal,  and 
malicious  motives  liave  been  imputed  to  the 
Commons  of  Great  Britain. 

When  such  an  imputation  is  made  upon 
the  very  first  tribunal  that  this  country  knows ; 
namely,  the  great  ipquest  of  the  nation,  the 
Commons  in  parliament  assembled,  carrying 
a  subject,  who,  as  they  thought,  had  offended, 
to  the  bar  of  the  House  of  Loitls — ^I  am  sure 
you  will  think  this  an  attack  so  dangerous  to 
ev«ry  tribunal,  so  dangerous  to  the  whole  ad- 
ministration of  justice,  that  if  it  be  well  proved 
you  cannot  fail  to  give  it  your  stigma,  by  a 
verdict  again«t  the  defendant. 

Gentlemen,  the  particular  passages  which 
I  shall  put  my  finger  upon  m  this  libel,  it 
will  now  be  my  duty  to  state.  You  know 
very  well  that  it  is  your  duty  to  consider  of 
the  meaning  that  I  have  imputed  to  them  by 
the  information; — if  you  agree  with  me  in 
that  meaning,  you  convict;  if  you  disagree 
with  me,  of  course  you  acquit. 

The  rule  of  your  judgment,  I  apprehend 
(with  submission  to  his  lordship),  wia  be  the 
ordinary  acceptation  of  the  words  and  the 
plaan  and  obvious  sense  of  the  several  pas- 
sages ; — if  there  be  doubt,  or  if  there  be  aiffi* 
cuTty  ;— if .  there  be  screwing  ingenuity,  or 
unworthy  straining,  on  the  part  of  a  public 
prosecutor,  you  certainly  will  pay  no  atten- 
tion to  that;  but  on  the  contraiy,  if  he  who 
nma  mar  read; — ^if  the  meanest  capacity 
must  understand  the  words  in  their  plain 
and  obvious  sense  to  be  the  same  as  im- 
puted in  this  inclination,  in  such  a  case  as 
that,  ingenuity  on  the  other  side  must  be  laid 
•side  \^  you.  and  you  will  not  be  over- 
anxious to  give  a  meaning  to  those  words, 
other  than  the  ordinary  and  plain  one. 

In  my  situation  it  does  not  become  me  to 
false  in  you  more  indignation  than  the  words 
tbonselves  and  the  plain  and  simple  reading 
of  the  libel  will  do;  far  be  it  from  me,  if  it 
were  in  my  power  to  do  so,  to  provoke  any 
undue  passions  or  animosityin  you,  against 
eonduct  even  such  as  this.  The  solemnity  of 
the  situation  in  which  I  am  placed  on  this 
ocea^on,  obliges  me  to  address  the  intellect 
both  of  the  court  and  jury,  and  neither  their 
passions  nor  their  nrejudices ;  for  that  reason  I 
ahall  content  myself  with  the  few  observations 
I  have  made,  and  betake  myself  merely  to  the 
woids  of  the  libel ;  and  leaving  that  with  you, 
I  am  most  confident  that  if  you  follow  the 
mle  of  interpretation  which  you  always  do 
upon  such  occasions,  it  cannot  possibly  hap- 
pen that  you  should  differ  from  me  in  the 
construction  which  I  have  put  upon  them. 

Gentlemen,  this,  I  should  however  men« 
-tion  to  you,  is  a  libel  ofxa  more  daneerous 
nature  than  the  ribaldiy  that  we  daiFf  see 
crowding  every  one  of  the  prints  which  ap- 
pear every  morning  upon  our  tables  ;  because 
It  is  contained  in  a  work  which  discovers  the 
«ithnr  of  it  to  be  by  no  means  ignorant  of 


the  art  of  oompositlon,  but  certainly  to  be  of 
good  understanding  and  eminently  acquainted 
with  letters.   Therefore  when  calumny  of  this 
sort  comes  so  recommended,  and  awessing 
itself  to  the  understandings  of  the  most  cn- 
lishiened  part  of  mankind — I  mean  those 
who  have  had  the  best  education— it  may  sink 
deep  into  the  minds  of  those  who  compose 
the  thinking  and  the  judging  part  of  the 
community;   and  by  misletading  them,  per- 
haps may  be  of  more  real  danger  than  the 
momentary  misleading,   or  the  momentary 
inflammation  of  common  minds,  by  the  onh^ 
nary  publications  of  the  day. 
This  book  is  intituled,  *  A  Review  of  the 
principal  Charges  against  Warren  Uastrngs^ 
esq.  late  Governor-general  of  Beneal.' 
One  passage  in  it  is  this :   *  The  House 
of  Commons    has    now   etven   its    filial 
decision  with  regard  to    uie  merits  and 
demerits  of  Mr.  Hastings.    The  grand  in- 
quest of   England   have    delivered   their 
charges,  and  preferred  their  impeachment : 
their  allegations  are  referred  to  proof;  and 
from  the  appeal  to  the  collective  wisdom 
and  justice  of  the  nation  in  the  supreme 
tribunal  of  the  kingdom,  the  question  comes 
to  be  determined,  whether  Mr.  Hastings  he 
guilty  or  not  guilty.*^ 

Another  is  :  '  What  credit  can  we  eive  to 
multiplied  and  accumulated  charges,Vhen  we 
find  tnat  they  oridnate  from  misrepresenta- 
tion and  falsehood  ?'f 

Another  is :  '  An  impeachment  of  error  m 
judgment  with  regard  to  the  quantum  of  a 
fine,  and  for  an  tntentUm  that  never  was 
executed,  characterizes  a  tribunal  of  inquiti' 
tion  rather  than  a  court  of  parliament'^ 
In  another  part  it  is  said:  '  The  other 
charges  are  so  insignificant  in  themselves, 
or  founded  on  such  gross  misrepresentation^ 
that  they  would  not  affect  an  obscure  indi- 
vidual, much  less  a  public  character.'^ 
And  again :  '  If  success  in  any  degree, 
attends  the  designs  of  the  accusers  of^Mr. 
Hastings,  the  voice  of  Britain  henceforth  to 
her  sons,  is,  Go  and  serve  your  country; 
but  if  you  transgress  the  line  of  official 
orders,  mou^h  compelled  by  necessity,  you 
do  so  at  the  risk  of  your  fortune,  your 
honour,  and  your  life ;  it  you  act  with  proper 
prudence  agamst  the  interests  of  the  empire, 
and  bring  calamity  and  disgrace  upon  your 
country,  you  have  only  to  court  opposition 
and  coalesce  with  your  enemies,  and  yon 
will  find  a  party  zealous  and  devoted  to  sup- 
port you ;  you  may  obtain  a  vote  of  thanks, 
from  the  House  of  Commons  for  your 
seroiceif  and  you  may  read  your  history  in 
the  eyet  of  the  mob,  by  the  licht  of  bonfires 
and  illuminations.  But  if,  aiter  exerting  all 
your  efforts  in  the  cause  of  your  country,  you 
return,  covered  with  laurels  and  crowned  with 
success;  if  you  preserve  a  loyal  attachment 

•  «  Review,"  &c.  p.  3.   t « Ibid,"  p.  13. 
t  « Ibid,"  p.  80.  §  « Ibkl/  p.  51. 
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*■  10  your  sovereign,  you  may  expect  the  thun-    House  of  Commons  impeached  Mn  Hastiiigfi. 


'  deiB  of  parliamentary  vengeance;  you  will 

<  certainly  be  impeached,  and  pioMbly  be 

*  undone.** 

Another  passage  is  this  t  *  The  office  of 
*■  caJm  deliberate  justice  is,  to  redress  griev- 

<  ances  as  well  as  to  punish  oiiences.  It  has 
« been  affirmed,  that  the  natives  of  India  have 
*■  been  deeply  injured ;  but  has  any  motion 
*■  been  made  to  make  them  compensation  for 
^  the  injuries  they  have  sustained? — ^Uavethe 

*  accusers  of  Mr.  Hastiugs  ever  proposed  to 

*  brine  back  the  Rohillas  to  the  country  ftom 

*  which  thev  were  expelled  ?  to  restore  Cheit 

<  Sing  to  the  Zemindary  of  Benares,  or  to 
^retnm  the   nabob  of  Oude   the   present 

*  which  the  governor  of  Bengal  received  from 

<  him  for  the  benefit  of  the  Comfwny }    Till 

<  such  measures  are  adopted,  and  in  the  train 

<  of  negociation,  the  world  has  every  season 

<  to  conclude,  that  the  impeachment  of  Mr. 

*  Hastings  is  carried  on'— Now,  gentlemen,  I 
leave  you  to  judge  what  sort  of  motives  are 
instated  to  the  House  of  Commons  here— 

*  From  motives  of  personal  animosity,  not 

*  fiom  regard  to  public  jusitice.'f 

The  general  meajaing,  without  specifying  it 
in  tecfamcal  language,  which  I  have  thought 
it  my  duty  to  impute  to  these  words,  is 
shortly  this « — ^That  the  House  of  Commons, 
without  conaderation,  without  readine,  with- 
out hearing,  have  not  been  ashamea  to  ac- 
cuse a  man  of  distinguished  situation :  and  to 
pervert  their  accusatorial  character  from  the 

Surposes  of  deliberate,  thoughtiiilp  consi- 
erate  justice,  to  immediate,  hasty,  passionate, 
vindictive,  personal  animosity.  The  work 
represents,  that  the  better  a  man  conducts 
himself— that  the  more  deserving  he  has  ren- 
d«ped  himself  of  his  country's  favour  from  his 
past  conduct,  the  more  he  exposes  himself  to 
the  vindictive  proceedings  of  parliament; 
and  that  such  a  man  will  be  impeached  and 
mined. 

In  another  passage,  feksonal  animosity 
(th€  very  words  are  toed)  is  imputed  to  the 
Commons  pf  Great  Britain  as  the  motive  of 
their  cooduct^^tliese  are  too  plain  for  you, 
gentlemen,  to  differ  with  me  in  the  interpre- 
tatioiu 

I  do  not  choose  to  waste  your  time,  and 
that  of  the  Court,  in  so  plain  a  case,  with 
much  observation ;  but  hackneyed  as  it  may 
be,  it  is  my  du^,  upon  every  one  of  these  oc- 
casions, to  remind  you,  that  the  liberty  of  the 
press  consists  in  its  eood  regulation— if  it  be 
meant  that  it  should  be  preserved  with  benefit 
to  the  public,  it  must  be  from  time  to  time 
lopoed  of  its  unjust  excesses,  by  reasonable 
ana  proper  verdicts  of  juries,  in  fit  and  clear 
cases. 


Evidence  fok  the  Crown. 
Mr.  So/.  Gen.   We  will  prove 


that  the 


L 


*«<Review,'*&c.  p.94. 
+  «  Review,'' &c.  p.  101. 


Joteph  Wkite^  esa.  sworn. — Examined  by  Mr- 
SoiicUor  General, 

What  papers  have  you  m  your  hand?-^ 
This  is  a  oopy  of  the  Journal  of  the  House  of 
Commons— And  this  is  a  copy  of  the  Journal 
of  the  House  of  Lords  [producing  them] ;  I 
examined  them  with  the  original  manuscripi 
journals. 

Mr.  Erskine.  How  did  you  examine  them  ? 
— ^I  examined  them  by  one  of  the  clerks 
reading  the  journal  to  me,  and  my  reading 
the  copy  to  lum  afterwards — ^I  examined  them 
both  w^s. 

Mr.  Erskine.  T)iey  need  not  be  read;  w« 
all  know  the  fact 

Mr.  Sol.  Gen,  Your  lordship  knows  w^ 
proved  the  publication  of  the  paper  yesterday. 

[On  the  preceding  day,  upon  the  tHal  of 
the  information  against  William  Perrymao, 
for  »  libel  in  the  Morning  Herald,  William 
Gotobed  was  called  to  prove  the  pubUcatioa 
of  the  newspaper— Mr.  Erskine,  for  the  ac- 
commodation of  the  witness,  who  was  very 
ill,  consented  that  he  shoiUd  at  the  sama 
time  be  admitted  io  give  his  evidence  rela»> 
tive  to  this  trial— when  his  examination  waf> 
as  follows : 

William  Gotobed  sworn. 

I  bousht  this  pamphlet  [producing  it]  ai 
Mr.  Stocicdale's  shop  m  Piccadilly. 

Mr.  Erskine.  Who  served  you  with  it?->* 
A  boy  who  was  in  the  shop. 

Mr.  Erskine,  Whether  the  boy  was  acting 
regularlv  as  a  servant  in  the  shop?— Mr, 
Stockdale  was  in  the  shop  at  the  time  I 
bought  it,  and  the  boy  was  acting  as  his 
servant. 

Mr.  Erskine.  I  admit  that  the  witness  haa 
proved  that  he  bought  this  book  at  the  shop 
of  Mr.  Stockdale,  Mr.  Stockdale  himsefr 
being  ip  the  shop,  firom  a  yoimg  man  who 
acted  as  his  servant. 


Depekcc. 
The  hon.  Tbomas  Erskine."^ 


Gentlemen  of 


^  Of  this  defence,  the  admirable  sagacity 
of  construction  and  the  irresistible  power  of 
execution  are  finely  pourtrayed  in  the  Edin- 
burgh Review  : — ^  The  fact  of  publication  was 

<  admitted ;  and  Mr.  Erskine  then  deUvered 
'  the  finest  of  all  his  orations,— ^whether  we 

*  regard  the  wonderfiil  skill  with  which  the 

<  argument  is  conducted, — the  soundness  of 

<  the  principles  laid  down,  and  their  happy 

*  application  to  the  case,— or  the  exquisite 

<  fancy  with  which  they  are  embellish<»  and 
'  illustrated^— and  the  poweiKiil  and  touching 

*  language  in  which  they  are  conveyed.    It 

*  is  justly  regarded  by  all  English  lawyers,  to 

*  a  consummate  specimen  of  the  art  of  ad- 

*  dressing  a  juiy ;— «s  a  standard,  a  sort  oF 
'precedent  for  tceating  cases  of  libel,  bjf 
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th«  juij;— Mr.  Stockdale,  who  is  brought  as 
a  cnininal  before  you  for  the  publication  of 
this  booky  has,  by  employing  me  as  his  advo- 
cate, reposed  what  must  appear  to  many  an 
estraordinary  decree  of  confidence;  since, 
although  he  well  Icnows  that  I  am  personally 
connected  in  friendship  with  most  of  those, 
whose  conduct  and  opinions  are  principally 
arraigned  bv  its  author,  he  nevertheless  com- 
mits to  MY  hands  his  defence  and  justification. 
^From  a  trust  apparently  so  delicate  and 
singular,  vanity  is  out  too  apt  to  whisper  an 
application  to  some  fancied  merit  of  one's 
own;  but  it  is  proper,  for  the  honour  of  the 
Enelish  bar,  that  the  world  should  know  that 
sucn  things  happen  to  all  of  us  dulv,  and  of 
course ;  and  that  the  defendant,  without  any 
kaowledge  of  me,  or  any  confidence  that  was 
personal,  was  only  not  afraid  to  follow  up  an 
accidental  retainer,  from  the  knowledge  he 
has  of  the  general  character  of  the  profession. 
Happf  indeed  is  it  for  this  country,  that  what- 
ever mterested  divisions  may  characterize 
i^ker  placeSf  of  which  I  may  have  occasion  to 
s^ak  to-day ;  however  the  counsels  of  the 
highest  departments  of  the  state  may  be  oc* 
casionally  distracted  by  personal  considera- 
tions, they  never  enter  these  walls  to  disturb 
the  administration  of  justice :  whatever  may 
be  imr  public  principles^  or  the  private  habits 
of  our  lives,  they  never  cast  even  a  shade 
across  the  path  of  our  professional  duties. — If 
this  be  the  characteristic  even  of  the  bar  of 
an  English  court  of  justice,  what  sacred  im- 
nartiah^  may  not  every  man  expect  from  its 
jurors  and  its  bench ! 

As,  from  the  indulgence  which  the  Court 
was  ^esterday  pleased  to  give  to  my  indis- 
position* this  information  was  not  proceeded 

<  keeping  which  in  his  eye,  a  man  may  hope 

*  to  succeed  in  special  pleading  his  client's 
'  case  within  its  pnnciple,  who  is  destitute  of 
'  the  talent  required  even  to  comprehend  the 

*  other  and  higher  merits  of  his  original.    By 

*  those  merits,  it  is  recommended  to  lovers  of 

<  pure  diction, — of  copious  and  animated  de- 
^  scription,— of  lively,  picturesque,  and  fanci- 

<  Hd  illustration,-— of  all  that  constitutes,  if 

<  we  may  so  speak,  the  poetry  of  eloquence, — 
'  all  for  which  we  admire  it,  when  prevented 

*  from  enjoying  its  music  and  its  statuary.' — 
£dinb.  Rev.  vol.  16,  p.  109. 

•  On  the  day  of  the  trial  the  rules  of  the 
<^ourt  did  not  permit  any  farther  postpone- 
ment ;  and  Mr.  Erskine  was  so  ill  that  it  is 
remembered  in  Westminster-hall,  he  was 
scarcely  able  to  stand  up  to  address  the  lury, 
and  was  without  that  preparation  which  so 
important  an  occasion  demanded:  but  the 
nund  often  derives  additional  energy  from 
the  weakness  of  the  body  and  the  necessity 
of  immediate  exertion  bestows  a  force  beyond 
the  reach  of  long  continued  meditaUon. 
There  is  an  impetus  in  spontaneous  eloquence 
which  is  far  superior  to  a  premeditated  or 
CTca  the  best  written  oration. 


on  when  you  were  attending  to  try  it,  it  i» 
probableyou  were  not  altogether  inattentive  to 
what  passed  at  the  trial  of  the  other  indict- 
ment prosecuted  also  by  the  House  of  Com- 
mons ;  and  therefore,  without  a  restatement 
of  the  same  principles,  and  a  similu  quota- 
tion of  authorities  to  support  them,  I  need 
onl;^  remind  you  of  the  law  applicable  to  this 
subject,  as  it  was  then  admittMl  by  the  attoi^ 
ney-general,  in  concession  to  my  propositions, 
and  confirmed  by  the  higher  autnority  of  tha 
Court,  viz. 

First,  that  every  information  or  indictment 
must  contaun  such  a  description  of  the  crimei, 
that  the  defendant  may  know  what  crime  it 
is  which  he  is  called  upon  to  answer. 

Secondly,  that  the  jury  may  appear  to  ba 
warranted  in  their  coxiclusion  of  guilty  or  not 
guilty. 

And,  lastly,  that  the  Court  ma^  see  such 
a  precise  and  definite  tiansEresuon  upon 
the  record,  as  to  be  able  to  apply  the  punish- 
ment which  judicial  discretion  may  dictate,  or 
which  positive  law  may  inflict. 

It  was  admitted  also  to  follow  as  a  mere 
corollary  from  these  propositions,  that  wheia 
an  information  charges  a  writing  to  be  coov-  ^ 
posed  or  published  of  and  coNC£aiiiMO  tbb 
Commons  of  Great  Britain,  with  an  intent 
to  bring  that  bodv  into  scandal  and  disgrace 
with  the  public,  the  author  cannot  be  brought 
within  the  scope  of  such  a  charge,  unless  the 
jury,  on  exammation  and  comparison  of  the 
whole  matter  written  or  published,  shall  be 
satisfied  tliat  the  particular  passages  chvged 
as  criminal,  when  explained  by  we  context, 
and  considered  as  part  of  one  entire  workj  were 
meant  and  intended  by  the  author  to  vilify 
the  House  of  Commons  as  a  body,  and  were 
written  of  and  concerning  them  in  paeuap* 

MENT  assembled. 

These  principles  bein^  settled,  we  are  now 
to  see  what  tii>  present  information  is. 

It  charges  tliat  the  defendant, '  unlawfully, 
'wickedly,  and  maliciously  devising,  con- 
'  triving,  and  intending  to  asperse,  scandaliw, 
<  and  vUify  the  Commons  of  Great  Britain  in 

*  parliament  assembled;  and  most  wickedly 

*  and  audaciously  to  represent  their  proceed- 
'  inss  as  corrupt  and  luyust,  and  to  make  it 
'  believed  and  thought,  as  if  the  Commons  of 
'  Great  Britain  in  parliament  assembled  were 

*  a  most  vricked,  t}Tannical,  base,  and  corrupt 
'  set  of  persons,  and  to  bring  them  into  dis- 
'  grace  with  the  public* — the  defendant  pub- 
lished— 'What  f-— Not  those  latter  ends  of 
sentences  which  the  attomey-seneral  has  read 
from  his  brief,  as  if  they  haB  followed  one 
another  in  oider  in  this  book; — not  those 
seraps  and  tails  of  passages  which  are  patched 
together  upon  this  record,  and  pronounced  in 
one  breath,  as  if  they  existed  without  inter« 
mediate  matter  in  the  same  pa^e,  and  without 
context  any  where. — No — This  is  not  the  ac» 
cusation,  even  mutilated  as  it  is  -.  for  the  in- 
formation charges,  that^  with  intention  to 
viljfy  (he  UouK  of  CoMnon^f  the  defeudiint 
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IN^lished  the  whole  book,  describing  it  on  the 
record  by  its  title :  ^  A  Review  of  the  principal 
<  Charges  against  Warren  Hastings,  esq ,  late 
*  Governor  General  of  Bengal ;'  in  which^ 
mmongtt  other  things,  the  matter  particularly 
selected  ii  to  be  found.  Your  inquiry,  there- 
fore is  not  confined  to  whether  the  defendant 
published  thote  selected  parts  cf  it ;  and  whe- 
ther^  looking  at  them  as  they  are  distorted  by 
the  information,  they  carry  in  fsur  construc- 
tion the  sense  and  meaning  which  the  innu- 
endoe  put  upon  them ;  but  whether  the  au- 
thor of  the  entire  work — I  say  the  author, 
since,  if  he  could  defend  himself,  the  pub- 
LisHEft   unquestionably  can,— whether   the 


ing  the  case  for  the  Crown :  and  I  will  then 
by  reading  the  interjacent  matter  which  is 
studiously  Kept  out  of  view,  convince  you  of 
its  true  interpretation. 

The  informarion,  beginning  with  the  first 
page  of  the  book,  charges  as  a  libel  upon  the 
House  of  Commons,  the  following  sentence  : 
'  The  House  of  Commons  has  now  given  its 

*  final  decision  with  regard  to  the  merits  and 

*  demerits  of  Mr.  Hastings.    The  grand  in- 

*  quest  of  England  have  delivered  their 
^  charges,  and  preferred  their  impeachment ; 
'  their  allegations  are  referred  to  proof; 
'  and  from  the  appeal  to  the  collective  wis- 
'  dom  and  justice  of  the  nation  in  the  supreme 


▲UTBOB  wrote  the  volume  which  I  hold  in  my    '  tribunal  of  tlie  kingdom,  the  questioii  comes 


hand,  as  a  free,  manly,  bona  fide  disquisition 
of  criminal  charges  agatnsl  his  fellow-citizen, 
or  whether  the  long  eloquent  discussion  of 
them,  wluch  fills  so  niauy  pages,  was  a  mere 
cloak  and  cover  for  the  introduction  of  tl^o 
supposed  scuidal  imputed  to  the  selected  pos- 
tages ;  the  mind  of  tne  writer  all  along  being 
intent  on  traducing  the  House  of  Commons, 
and  not  on  fairly  answering  their  charges 
against  Mr.  Hastings  ? 

This,  gentlemen,  is  the  principal  matter  for 
your  consideration ;  and  therefore,  if  after  you 
shall  have  taken  the  book  itself  into  the 
chamber  which  will  be  provided  for  you,  and 
shall  have  read  the  whole  of  it  with  impartial 
attention  ;•— if,  after  the  performance  of  ^is 
duty,  you  can  return  here,  and  with  clear  con- 
sciences pronounce  upon  your  oaths  that  the 
impression  made  upon  vou  by  these  pages  is, 
that  the  author  wrote  them  with  the  wicked, 
seditious,  and  corrupt  intentions  charged  by 
the  information;— you  have  tlien  my  full 
permission  to  find  the  defendant  euiity :  but 
if,  on  the  other  hand,  the  genersu  tenour  of 
the  composition  shall  impress  you  with  re- 
soeet  for  the  author,  and  point  him  out  to 
you  as  a  man  mistaken  pernaps  himself,  but 
not  seeking  to  deceive  others : — if  every  line 
of  the  work  shall  present  to  you  an  intelligent 
animated  mind,  elowine  with  a  Christian 
compassion  towards  a  feUow  man  whom  he 
believed  to  be  innocent,  and  with  a  patriot 
zeal  for  the  liberty  of  his  country,  which  he 
conskiered  as  wounded  through  tne  sides  of 
an  oppressed  fellow-citizen ;— if  this  shall  be 
the  impression  on  your  consciences  and  un- 
derstandings, when  you  are  called  upon  to 
deliver  your  verdict;  then  hear  from  me, 
that  you  not  only  work  private  injustice,  but 
1>reak  up  the  press  of  England,  and  surrender 
her  riehts  ana  liberties  for  ever,  if  you  con- 
vict the  defendant. 

Gentlemen,  to  enable  you  to  form  a  true 
judgment  of  the  meaning  of  this  book,  and  of 
the  mtention  of  its  author,  and  to  expose  the 
miserable  juggle  that  is  played  off  in  the  in- 
formation, by  the  combination  of  sentences, 
which  in  the  work  itself  have  no  bearing 
upon  one  another — I  will  first  give  you  the 
publication  as  it  is  charged  upon  the  record 
and  presented  by  the  attorney-general  in  open- 


to  be  determined,  whether  Mr.  Hastings  be 

*  g»ifly  or  not  guilty  V 

It  is  but  fair  however  to  admit,  Uiat  thb 
first  senteniTc,  which  the  most  ingenious  ma« 
lice  cannot  torture  into  a  criminal  construc- 
tion, is  charged  by  the  information  rather  as 
introductory  to  what  is  made  to  follow  it,  than 
as  libellous  in  itself;  for  the  attomey-eeneral^ 
from  this  introductory  passage  in  Uie  first 
page,  goes  on  at  a  leap  to  page  thirteenth, 
and  reads  almost  without  a  stop  as  if  it  im- 
mediately followed  the  other — this  sentence : 

*  What  credit  can  we  give  to  multiplied  and 
'accumulated  charges,  when  we  find  that 
'  they  originate  from  misrepresentation  and 
'  falsehood?' 

From  these  two  passages  thus  standing  to* 
gcther,  without  the  intervenient  matter  which 
occupies  thirteen  pages^  one  would  imag^e, 
that  instead  of  invesUgating  the  probabihty 
or  improbability  of  the  guilt  imputed  to  Mr. 
Hastings; — instead  of  carefully  examining 
the  charges  of  the  Commons,  and  the  de* 
fence  of  them  which  had  been  dehvered  be- 
fore them,  or  which  was  preparing  for  the 
Lords ;  the  author  had  immeoiately,  and  in 
a  moment  after  stating  the  mere  fact  of  the 
impeachment,  decided  that  the  act  of  the 
Commons  originated  fiom  misrepresentation 
and  falsehood. 

Gentlemen,  in  the  same  manner  a  veil  is 
cast  over  all  that  is  written  in  the  next  seven 
pases:  for  knowing  that  the  context  would 
help  to  the  true  construction,  not  only  of  the 
passages  charged  before,  but  of  those  in  the 
sequel  of  this  information;  the  attorney-ge- 
neral, aware  that  it  would  convince  every  man 
who  read  it  that  there  was  no  intention  in 
the  author  to  calumniate  the  House  of  Com- 
mons, passes  over,  by  another  leap,  to  oage 
twenty;  and  in  the  same  manner,  witnout 
drawmg  his  breath,  and  as  if  it  directly  fol- 
lowed the  two  former  sentences  in  the  first 
and  thirteenth  pages,  reads  firom  page  twen- 
tieth— ^  An  imp^chment  of  error  m  judg^ 

*  ment  with  re^s^  to  the  quantum  of  a  fine, 

*  and  for  an  intention  that  never  was  ex^ 

*  cuted,  and  never  known  to  the  offending 
<  party,  characterizes  a  tribunal  of  inquisition 

*  radier  than  a  court  of  parliament.' 

From  this  passage^  by  another  Tault,  he 
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leaps  over  ont-andrtkiriy  pases  more^  to  page 
^fty-ane ;  where  he  reads  the  following  sen- 
tence, which  he  mainlv  relies  on,  anauiwii 
which  I  shall  by-and-by  trouble  you  with 
some  observations :  *  Thirteen  of  them  passed 

*  in  the  House  of  Commons,  not  only  without 
<  investigation,  but  without  being  read ;  and 

*  the  votes  were  given  without  inquiry,  argu- 

*  ment,  or  conviction.  A  majority  had  deter- 
'mined  to  impeach;  opposite  parties  met 
'each  other,  and  'jostled  in  the  dark^  to 

*  perplex  the  political  drama  and  bring  tlie 
'  aero  to  a  tragic  catastrophe.* 

From  thence,  deriving  new  vigour  from 
every  exertion,  he  makes  nis  last  grand  stride 
ooer  forty-four  pa^et  more^  almost  to  the  end 
of  the  booK,  chargmg  a  sentence  m  the  ninety 
fifth  page. 

So  that  out  of  a  volume  of  one  hundred  and 
ten  pageSy  tiie  defendant  is  only  charged  with 
a  few  scattered  fragments  of  sentences  picked 
out  of  three  or  four, — ^Out  of  a  work  consist- 
ing of  about  two  thousand  five  hundred  and 
thirty  lines  of  manly,  spirited  eloquence,  only 
forty  or  jifiy  lines  arc  culled  from  different 
parts  of  It,  and  artfuUi^  put  together,  so  as  to 
rear  up  a  libel  out  of  a  false  context,  by  a 
supposed  connexion  of  sentences  with  one 
another,  which  arc  not  only  entirely  inde- 
pendent^ but  which,  when  compared  with 
their  antecedents,  bear  a  totally  different 
construction. — In  this  manner,  the  greatest 
works  upon  government,  the  most  excellent 
books  of  science,  tlie  sacred  scriptures  them« 
selves,  might  be  distorted  into  nbels  by  for- 
saking the  general  context  and  hanging  a 
meamng  upon  selected  parts : — thus,  as  in  the 
text  put  by  Algernon  Sidney  ;•  *  The  fool  has 
'said  in  his  heart,  there  is  no  God;'  the 
attorney- general,  on  the  principle  of  the  pre- 
sent proceeding  against  this  pamphlet,  might 
indict  the  publisher  of  the  Bible  for  blaspne» 
mousAy  denying  the  existence  of  heaven,  in 
printing  '  There  is  no  God,' — ^These  words 
alone,  without  the  context,  would  be  selected 
by  the  information,  and  the  Bible,  like  this 
book,  would  be  underscored  to  meet  it;  nor 
could  the  defendant  in  such  a  case  have  any 
possible  defence,  unless  the  jury  were  per- 
mitted to  see,  BY  THE  BOOK  ITSELF,  that  the 
verse,  instead  of  denying  the  existence  of  the 
divinity,  only  imputed  that  imagination  to  a 
&ol.« 

Gentlemen,  having  now  gone  through  the 
attorney-general's  reading,  the  book  shall 
presently  come  forward  and  speak  for  itself. 
—But  liefore  I  can  venture  to  lay  it  before 
you,  it  is  proper  to  call  your  attention  to  how 
matters  stood  at  the  time  of  its  publication : 
without  which  the  author's  meaning  and  in- 
tention  cannot  possibly  be  understood. 

The  Commons  of  Great  Britain,  in  parlia- 


•  See  Vol.  IX,  p.  868. 

f  This  argument  was  also  used  by  Mr. 
Erskine  in  the  case  of  the  dean  of  St.  Asaph, 
ante  vol.  SI,  pp.  964.  1003. 
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ment  assembled,  had  accused  Mr.  U^tings, 
as  governor-general  of  Bengal,  of  high  crimes 
and  misdemeanors;  and  their  jurisdictiot^ 
for  that  high  purpose  of  national  justice,  was 
unquestionably  competent ;  but  it  is  proper 
you  should  know  the  nature  of  this  inqmsi- 
torial  capacity. — ^"1  he  Commons,  in  voting  an 
impeachment,  may  be  compared  to  a  grand 
jury  finding  a  bill  of  indictment  for  the 
crown :  neitner  the  one  nor  the  other  can  be 
supposed  to  proceed,  but  upon  the  matter 
which  is  brought  before  them ;  neither  of 
them  can  find  guilt  without  accusation,  nor 
the  truth  of  accusation  without  evidence. — 
When  therefore  we  speak  of  the  acaiser  otoc^ 
cusers  of  a  person  indicted  for  any  crime,  al- 
though the  grand  jury  are  the  accusers  inform^ 
by  giving  effect  to  the  accusation;  yet  in 
common  parlance  we  do  not  consider  them  as 
the  responsible  authors  of  the  prosecution. 
If  I  were  to  write  of  a  most  wicked  indict- 
ment, found  against  an  innocent  man,  which 
was  preparing  for  trial,  nobody  who  read  it 
would  conceive  that  I  meant  to  stigmatize  the 
grand  jury  tliat  found  the  bill ;  but  it  would 
be  inquired  immediately,  who  was  the  prose* 
cuTOR,  and  who  were  the  witnesses  on  the 
back  of  it  ?  In  the  same  manner  I  mean  to 
contend,  that  if  this  book  is  read  with  only 
common  attention,  the  whole  scope  of  it  will 
be  discovered  to  be  this :  that,  in  the  opinion 
of  the  author,  Mr.  Hastings  had.been  accused 
of  mal-ad ministration  in  India,  from  the  heat 
and  spleen  of  political  divisions  in  parhament, 
and  not  from  any  zeal  for  national  honour  or 
justice :  that  the  impeachment  did  not  origi- 
nate from  government,  but  from  a  faction 
banded  against  it,  which,  by  misrepresenta- 
tion and  violence,  had  fastened  it  on  an  uiw 
willing  House  of  Commons:  that,  prepos- 
sessea  with  this  sentiment  (which,  however 
unfounded,  makes  no  part  of  the  present  bu- 
siness, since  the  publisher  is  not  called  beforB 
you  for  defaming  individual  members  of  the 
Commons,  but  for  a  contempt  of  the  Com- 
mons as  a  body),  the  author  pursues  the 
charges '  article  by  article ; — enters  into  a 
warm  and  animated  vindication  of  Mr.  Hast- 
ings, by  regular  answers  to  each  of  them; 
and  that,  as  far  as  the  mind  and  soul  of  a  man 
can  be  visible,  I  might  almost  say  embodied 
in  his  writings,  his  intention  throughout  the 
whole  volume  appears  to  have  been  to  charge 
with  injustice  the  private  accusers  of  Mr. 
Hastings,  and  not  the  House  of  Commons  as 
a  body^  which  undoubted Iv  rather  reluctantly 
gave  way  to,  than  heartily  adopted,  the  im- 
peachment This  will  be  found  to  be  the 
palpable  scope  of  the  book ;  and  no  roan  who 
can  read  English,  and  who  at  the  same  time 
will  have  the  candour  and  common  sense  to 
take  up  his  impressions  from  what  is  written 
in  it,  instead  ot  bringing  his  own  along  with 
him  to  the  reading  of  i^  can  posably  under- 
stand it  otherwise. 

But  it  may  be  said^  that  admitting  this  to 
be  the  scope  and  design  of  the  author,  what 
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right  had  he  to  canvass  the  merits  ofan  accu- 
sation upon  the  records  of  the  Commons; 
more  especially  while  it  was  in  the  course  of 
legal  procedure?  This,  I  confess,  might  have 
been  a  serious  Question ;  but  the  Commons, 
"  as  f)rosecutors  of  this  informatiim,  seem  to  have 
waived  or  forfeited  their  right  to  ask  it.  Be- 
fore tliey  sent  the  attomey-^neral  into  this 
place,  to  punish  the  publication  of  answers  to 
their  charges,  they  should  have  recollected 
that  their  own  want  of  circumspection  in  the 
loaintenance  of  their  privileges,  and  in  the 
protection  of  persons  accused  before  them, 
had  civen  to  the  public  the  charges  themselves, 
whicn  should  have  been  confined  to  their  oam 
Journal. — ^The  course  and  practice  of  parlia- 
ment might  warrant  the  printing  of  them  for 
the  use  of  their  own  members ;  t)ut  there  the 
publication  should  have  stopped,  and  all 
farther  progress  been  resistea  by  authority. 
If  they  were  resolved  to  consider  answers  to 
their  charges  as  a  contempt  of  their  privileges, 
and  to  punish  the  pubUcation  of  them  by  such 
severe  prosecutions,  it  would  have  well  be- 
come them  to  have  be^un  first  with  those 
printers  who,  by  publishmg  the  charges  them- 
selves throughout  the  whole  kingdom,  or 
rather  throughout  the  whole  civilized  world, 
were  anticipating  the  passions  and  judgments 
of  the  public  against  a  subject  of  England 
upon  his  trial,  so  as  to  make  the  publication 
or  answers  to  them  not  merely  a  privilege, 
but  a  debt  and  duty  to  humanity  and  justice. 
The  Commons  of  Great  Britain  claimed  and 
exercised  the  privilege  of  questioning  the  in- 
nocence of  Mr.  Hastings  by  their  impeach- 
ment ;  but  as,  however  questioned,  it  was  still 
to  be  presumed  and  protected,  until  guilt  was 
established  by  a  judgment,  He  whom  they 
had  accused  had  an  equal  claim  upon  their 
justice,  to  g[uard  him  from  prejudice  and  mis- 
representation until  the  hour  of  trial. 

Had  the  Commons  therefore  br  the  exer- 
cise of  their  high,  necessair,  and  legal  privi- 
l(£es,  kept  the  public  aloof  fix)m  all  canvass 
oTtheir  proceedmgs,  by  an  early  punishment 
of  printers,  who,  without  reserve  or  secrecy, 
haa  sent  out  the  charges  into  the  world  from  a 
Uiousand  pre&^cs  in  eVery  fonn  of  publica- 
tion, they  would  have  then  stood  upon  ground 
to-day,  from  whence  no  argument  of  policy  or 
justice  could  have  removed  them;  because 
notliing  can  be  more  incompatible  with  either, 
than  appeals  to  the  many  upon  subjects  of  ju- 
dicature, which  by  common  consent  a  few  are 
appointed  to  determine,  and  which  must  be 
detennined  by  facts  and  principles,  which  the 
multitude  have  neither  leisure  nor  knowledge 
to  investigate. — But  then  let  it  be  remem- 
bered, that  it  is  for  those  who  have  the  autho- 
lity  to  accuse  and  punish,  to  set  the  example 
of,  and  to  enforce  this  reserve,  which  is  so 
necessary  for  the  ends  of  justice.  Courts  of 
law  therefcffe  in  England  never  endure  the 
publication  of  their  records;  and  a  pcosecutw 
of  an  indictment  would  be  attached  fat  such  a 
publication ;  and  upon  the  same  principle  a 


defendant  would  be  punished  for  anticipating 
the  justice  of  his  country  by  the  publication 
of  his  defence,  the  public  being  no  party  to 
it,  until  the  tribunal  appointed  for  its  deter- 
mination be  open  for  its  decision. 

Gentlemen,  you  have  a  right  to  take  judidal 
notice  of  these  matters,  without  the  proof  of 
them  by  witnesses ;  for  jurors  may  not  only, 
without  evidence,  found  their  verdicts  on  facts 
that  are  notorious,  but  upon  what  they  know 
privately  themselves,  after  revealing  it  upon 
oath  to  one  another;  and  therefore  you  are 
always  to  remember,  that  this  book  wffc 
>mtten  when  the  charges  against  Mr.  Hast- 
ings, to  which  Uisan  answer,  were,  to  the  knov* 
ledge  nf  the  Commons  (for  we  cannot  presume 
our  watchmen  to  have  been  asleep),  publicly 
hawked  about  in  every  pamphlet,  magazine, 
and  newspaper  in  the  Kingdom. — ^You  well 
know  witn  what  a  curious  appetite  these 
charges  were  devoured  by  the  whole  pid>lic, 
interesting  as  they  were,  not  only  from  their 
importance,  but  from  tiie  merit  of  their  com- 
position;  cert^Iy  not  so  intended  by  the 
honourable  and  excellent  composer*  to  op- 
press the  accused,  but  because  the  commonest 
subjects  swell  into  eloquence  under  the  touch 
of  his  sublime  genius.  Thus  by  the  remiss- 
ness of  the  Commons,  who  are  now  the  prou- 
cutors  of  this  information,  a  subject  of  &ig- 
land  who  was  not  even  chargisA  with  contu- 
macious resistance  to  authority,  much  less  a 
proclaimed  outlaw,  and  therefore  fully  enti- 
tled to  every  security  which  the  customs  and 
statutes  of  the  k'mgclom  hold  out  for  the  pro- 
tection of  British  liberty,  saw  himself  pierced 
with  the  arrows  of  ti^ousands  and  ten  thousands 
of  libels. 

Gentlemen,  f  ere  I  venture  to  lay  the  book 


*  Edmund  Burke. 

t  The  skilful  arrangement  and  application 
of  every  circumstance  connected  with  his 
case,  which  indeed  are  observable  in  all  Mr. 
Erskine's  speeches,  have  in  the  present  in- 
stance given  rise  to  the  following  observap> 
tions : 

'  lie  thus  introduces  his  audience  to  m 
'  striking  view  of  the  grand  trial  in  West- 

*  minster-hall,— not  for  the  sake  of  making 
'  tine  sentences,  or  of  adorning  his  speech  witn 
'  a  beautiful  description,— for  the  speeches  of 
'  this  great  advocate  may  be  searched  through 
I  by  the  most  cn^y  special  pleader,  from  te- 
^  ginning  to  end,  and  no  one  instance  of  such 
'  useless  ornament  will  be  found, — ^but  for  the 
'  solid  and  important  purpose  of  interesting 
'  his  bearers  in  the  situation  of  Mr.  Hastings, 
'  and  of  his  defender,  the  author  of  the  pam- 
^phlet,— ^f  leading  the  mind  to  view  the 

*  prisoner  as  an  oppressed  man,  overwhelmed 

*  by  the  weight  of  parliamentary  resentment, 

*  and  ready  to  be  crushed,  in  the  foce  of  the 
'  country,  bv  the  very  forms  and  solemnities 
'  of  liis  trial, — of  insinuating  that  the  pam- 

*  ]ihlet  only  ventures  to  say  something  in  d^ 

*  lence  of  thia  imhappy  per«>n ;  <ind,  thai  in 
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before  jou,  it  must  be  yet  fiurther  remembered 
(for  the  fact  is  eqiially  notorious),  that  under 
these  inauspicious  circumstances  the  trial  of 
Mr.  Hastings  at  the  bar  of  the  lords  had  ac- 
tually commenced  long  before  its  publication. 

There  the  most  august  and  striking  spec- 
tacle ^-as  daily  exhibited,  which  the  world 
ever  witnessed.  A  vast  stage  of  justice  was 
erected,  awful  from  its  hi^h  authoritv, 
splendid  from  its  illustrious  dignity,  venerable 
from  the  learning  and  wisdom  of  its  judges, 
captivating  and  affecting  from  the  mighty 
concourse  of  all  ranks  and  conditions  which 
daily  flocked  into  it  as  into  a  theatre  of  plea- 
sure ;  •  there,  when  the  whole  public  mind 
was  at  once  awed  and  softened  to  the  impres- 
don  of  every  human  affection,  there  ap- 
peared, day  aUer  day,  one  after  another,  men 
of  the  most  powerful  and  exalted  talents, 
eclipsing  by  their  accusing  eloquence  the  most 
boasted  narangues  of  antiquity; — rousinzthe 
pride  of  national  resentment  by  the  boldest 
mvectives  against  broken  faith  and  violated 
treaties,  and  shaking  the  bosom  with  alternate 
pitf  and  horror  by  Uie  most  glowing  pictures 
of  msulted  nature  and  humanity ; — ever  ani- 
mated and  energetic,  from  the  love  of  fame, 
which  is  the  inherent  nassion  of  genius; — 
firm  and  indefatigable,  from  a  strong  prepos- 
session of  the  justice  of  their  cause. 

Gentlemen,  when  the  author  sat  down  to 
write  the  book  now  before  you,  all  this  ter- 
rible, unceasing,  exhaustless  artillery  of  warm 
zeal,  matchless  vigour  of  understanding,  con- 
suming and  devouring  eloquence,  united  with 
the  highest  dignity,  was  daily,  and  without 
prospect  of  conclusion,  pourin^  forth  upon 
one  private  unprotected  man,  who  was  bound 
to  hear  it,  in  the  face  of  the  whole  people  of 
England,  with  reverential  submission  and 
silence.^-I  do  not  complain  of  this  as  I  did  of 
the  publication  of  the  charges,  because  it  is 
what  the  law  allowed  and  sanctioned  in  the 
course  of  a  public  trial ;  but  when  it  is  re- 
membered that  we  are  not  angels,  but  weak 
fallible  men,  and  that  even  the  noble  judges 
of  that  high  tribunal  are  clothed  beneath 
their  ermines  with  the  common  infirmities  of 
man's  nature,  it  will  bring  us  all  to  a  proper 
temper  for  considering  the  book  itself,  which 
will  in  a  few  moments  be  laid  before  you. 
But  first,  let  me  once  more  remind  you,  that 
ft  was  under  all  these  circumstances,  and 
amidst  the  blaze  of  passion  and  prejudice 
which  the  scene  I  have  been  endeavouring 
^ntly  to  describe  to  you  might  be  supposed 
likely  to  produce,  that  the  author,  whose 
name  I  will  now  give  to  you,  sat  down  to 
compose  the  book  which  is  prosecuted  to-day 
'  as  a  libel. 

'  such  an  unequal  contest,  an  English  jury 

*  may  well  excuse  a  little  intemperance  in  the 

*  language  of  such  a  generous  and  almost 

*  hopeless  defence.'  Ed.  Rev.  Vol.  XVI.  p.  110. 

*  The  imneachment  was  carried  on  in  the 
great  ball  of  Westminster. 
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The  liifttor)'  of  it  is  very  short  and  natumh 
The  reverend  Mr.  Lofi;an,  minister  of  the 
Gospel  at  Leith.  in  Scotland,  a  clergyman  pf 
the  purest  morals,  and,  as  you  will  see  by-and« 
by,  of  very  superior  talents,  well  acquuntctl 
with  the  human  character,  and  knowing  the 
difficulty  of  bringing  back  public  opinion  a(^r 
it  is  settled  on  any  subject,  took  a  warm,  un- 
hought,  unsiilicited  interest  in  the  situation 
of  Mr.  Hastings,  and  determined,  if  possible, 
to  arrest  and  suspend  the  public  judgment 
concerning  him.*— He  felt  for  the  situation 
of  a  fellow  citizen  exposed  to  a  trial  whicl^ 
whether  right  or  wrong,  is  undoubtedly  a  se- 
vere one  ;~a  trial,  certainly  not  confined  to  a 
few  criminal  acts  like  those  we  are  accustomed 
to,  but  comprehending  the  transactions  of  a 
whole  life,  and  the  complicated  policies  of  nu- 
merous and  distant  nations ; — ^a  trial,  which 
had  neither  visible  limits  to  its  duration, 
bounds  to  its  expense,  nor  circumscribed  com- 
pass for  the  grasp  of  memory  or  understand- 
ing;— a  trialj  which  had  tnerefore  broken 
loose  from  the  common  forms  of  decision,  and 
had  become  the  universal  topic  of  discussion 
in  the  world,  superseding  not  only  every  other 
grave  pursuit,  out  every  fashionable  dissipa^ 
tion. 

Gentlemen,  the  question  you  have  there- 
fore to  try  upon  all  this  matter  is  extremely 
simple. — It  IS  neither  more  nor  less  than  this; 
— At  a  time  when  the  charges  against  Mr. 
Hastings  were,  by  the  implied  consent  of  Uie 

*  Mr.  Logan  died  on  the  85th  of  Decem- 
ber 1788,  nearly  a  year  before  this  trial  took 
place ;  besides  the  pamphlet  in  quebtion,  he 
appears  tu  have  been  the  author  of  various 
tracts.  Prefixed  to  his  <  Sermons* — edition  of 
1810, — will  be  found  some  account  of  his  life 
and  writings,  from  which  I  have  extracted  a 
passage  not  inapplicable  to  the  present  case : 

**  Tne  following  curious  fact  is  related  by 
Dr.  Bisset  in  his  History  of  the  Reign  of 
George  the  Third.  *  The  late  Mr.  Logan,* 
says  he,  *  well  known  for  his  literary  efforts, 

*  and  author  of  a  most  masterly  defence  of 
'  Mr.  Hastings,  went  that  day  (the  day  which 

*  the  eloquence  of  Sheridan 'had  renaered  so 
'  memorable)  to  the  House  of  Commons  pre-. 
'  possessed  for  the  accused  and  a^inst  his  ac* 

*  cusers ;   at  the  expiration  of  the  first  hour 

*  of  Mr.  Sheridan's  speech,  he  said  to  a  fnend, 
'  all  this  is  declamation  without  proof;  when 
<  the  second  was  finished,  this  is  a  most  won^ 

*  derful  oration  ;  at  the  third,  Mr,  Hattings 
'  acted  most  unjustifiably ;  at  the  fourth,  Mr, 
^  Hastings  is  a  most  atrocious  criminal ;  and  at 
'  last,  of  all  monsters  of  iniquity  the  most  atro^ 
^  cious  is   Warren  Hastings,    This  I  was  told 

*  by  Mr.  Peter  Stewart,  proprietor  of  the  Oracle 

*  who  was  present.'  Tnis  fact  does  not  affect 
the  merits  of  the  cause,  but  it  is  certainly  an' 
evidence  of  the  susceptibility  of  Logan's  feeU 
ings,  and  a  pleasing  tribute  to  the  eloquence 
of^thc  Speaker."  Account  of  Logan's  life; 
Sermons,  p.  VII,  note. 
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Commons,  in  every  hand  and  on  every  table; 
—when  by  their  managers,  tlie  lightning  of 
eloquence  was  incessantly  consuming  him, 
and  flashing  in  the  eyes  of  the  public ; — when 
every  man  was  with  perfect  impunity  saying, 
and  writing,  and  publishing  just  what  he 
pleased  of  the  supposed  plunderer  and  devas- 
tator of  nations ;  would  It  have  been  criminal 
in  Mr,  Hastings  himself  to  have  reminded  the 
public  that  he  was  a  native  of  this  free  land, 
entitled  to  the  common  protection  of  her  jus- 
tice, and  that  he  had  a  aefence  in  his  turn  to 
offer  to  them,  the  outlines  of  which  he  im- 
plored them  in  the  mean  time  to  receive  as 
an  antidote  to  the  unlimited  and  unpunished 
poison  in  circulation  against  him  ? — ^Tuis  is, 
without  colour  or  exaggeration,  the  true  ques- 
tion you  are  to  decide ;  because  I  assert,  with- 
out the  hazard  of  contradiction,  that  if  Mr, 
Hastinei  hitntelf  could  have  stood  justified  or 
excused  in  your  eyes  for  publishing  this 
volume  in  his  own  defence,  the  author,  if  he 
wrote  it  bondjide  to  defend  him,  must  stand 
equal Iv  excused  and  justified ;  and  if  the  au- 
thor be  justified,  the  publisher  cannot  be 
criminal,  unless  you  bad  evidence  that  it  was 
published  by  him  with  a  different  spirit  and 
intention  from  those  in  which  it  was  written. 
^The  question  therefore  is  correctiy  what  I 
just  now  stated  it  to  be :  could  Mr.  Hastings 
have  been  condemned  to  infamy  for  writing 
this  book  ? 

GeuUemen,  I  tremble  with  indignation,  to 
be  driven  to  put  such  a  question  in  England. 
^— Shall  it  be  endured,  that  a  subject  of  this 
country  (instead  of  beins  arraigned  and  tried 
for  some  single  act  in  ner  orainary  courts, 
where  the  accusation,  as  soon  at  ie.ast  as  it  is 
made  public,  is  followed  within  a  few  hours 
by  the  decision)  may  be  impeached  by  the 
Commons  for  the  transactions  of  twenty  years, 
— that  the  accusation  shall  spread  as  wide  as 
the  region  of  letters, — that  tne  accused  shall 
stand,  day  aAer  day,  and  year  afler  year,  as  a 
spectacle  before  the  public,  which  shall  be 
kept  in  a  perpetual  state  of  inflammation 
against  him ;  yet  that  he  shall  not,  without 
the  severest  penalties,  be  permitted  to  sub- 
mit anv  thing  to  the  judgment  of  mankind 
in  hb  defence?  If  this  be  Taw  (which  it  is  for 
you  to-day  to  decide),  such  a  man  has  vo 
TBiAL ;  this  jgreat  hall,  built  by  our  fathers 
for  English  justice,  is  no  longer  a  court,  but 
an  altar; — and  an  Englishman,  instead  of 
being  judged  in  it  by  Goo  and  his  country, 

is  A  VICTIM  AND  A  SACRIFICE. 

You  will  carefully  remember,  that  I  am  not 
presuming  to  question  either  the  right  or  the 
duty  of  the  Commons  of  Great  Britain  to 
impeach;  neither  am  I  arraigning  the  pro- 
priety of  their  selecting,  as  Uiey  have  done, 
the  most  extraordinary  persons  for  ability 
wliich  the  age  has  produced,  to  manage  their 
impeachment.  Much  less  am  I  censuring 
the  managers  themselves,  charged  with  the 
conduct  of  it  before  the  Lords,  who  were 
fiodoubtedly  bound,   by  their  duty  to  the 


House  and  to  the  public,  to  expatiate  upon 
the  crimes  of  the  person  whom  they  had 
accused.  None  of  these  jK>ints  are  ques- 
tioned by  me,  nor  are  in  this  place  question- 
able. I  onlv  desire  to  have  it  decided, 
whether,  if  the  Commons,  when  national 
expediency  happens  to  call  in  their  judgment 
for  an  impeachment,  shall,  instead  of  keeping 
it  on  their  own  records,  and  carrying  it  with 
due  solemnity  to  the  Peers  for  trial,  permit  it 
without  censure  and  punishment  to  be  sold 
like  a  common  newspaper  in  the  shop  of  my 
client,  so  crowded  with  their  own  members, 
that  no  plain  man,  without  privilege  of  par- 
liament,  can  hope  even  for  a  sight  of  the 
fire  in  a  winter's  day;— every  man  buying 
it, — reading  it, — and  commenting  upon  it ; — 
the  genUeman  himself  who  is  Uie  object  of 
it,  or  his  friend  in  his  absence,  may  not, 
without  stepping  beyond  the  bounds  of 
English  freedom,  put  a  copy  of  what  is  thus 
published  into  his  pocket,  and  send  back  to 
the  ver;y  same  shop  for  publication  a  bona 
fide,  rational,  able  answer  to  it,  in  order  that 
the  bane  and  antidote  may  circulate  together, 
and  the  public  be  kept  straight  till  the  day 
of  decision.^If  you  think,  gentlemen,  that 
this  common  duty  of  self-preservation,  in  the 
accused  himself,  which  nature  writes  as  a 
law  upon  the  hearts  of  even  savages  and 
brutes,  is  nevertheless  too  high  a  privilege 
to  be  enjoyed  by  an  impeached  and  suffering 
Englishman  ;--or  if  you  think  it  beyond  the 
offices  of  humanity  and  justice,  when  brought 
home  to  the  hand  of  a  brother  or  a  friend, 
you  will  say  so  by  your  verdict  of  guilty — 
the  decision  wUl  then  he  yours;  and  the  con- 
solation mine,  thatT  laboured  to  avert  it.  A 
very  small  part  of  the  misery  which  will 
follow  firom  it,  is  likely  to  light  upon  me  ; — 
the  rest  will  be  divided  amongst  yourselves 
and  your  children, 

GenUemen,  I  observe  plainly,  and  with 
infinite  satisfaction,  that  you  are  shocked 
and  offended  at  my  even  supposing  it  pos- 
sible you  should  pronounce  sucn  a  detestable 
judgment;  and  that  you  only  require  of  me 
to  make  out  to  yoiu:  satisfaction  (as  I  pro^ 
mised)  that  the  real  scope  and  object  of  this 
book  is  a  bona  fide  defence  of  Mr.  Hastings, 
and  not  a  cloak  and  cover  for  scandal  on  the 
House  of  Commons,  I  engage  to  do  this,  and 
I  engage  for  nothing  more.  I  shall  make  an 
open  manly  defence ;  I  mean  to  torture  no 
expressions  firom  their  natural  constructions  ; 
to  dispute  no  innuendos  on  the  record,  should 
any  of  them  have  a  h\r  application ;  nor  to 
conceal  from  your  notice  any  unguarded 
intemperate  expressions  which  may  perhaps 
be  found  to  chequer  the  vigorous  and  ani- 
mated career  of  the  work.  Such  a  conduct 
might,  by  accident,  shelter  the  defendant, 
but  it  would  be  the  surrender  of  the  very 
principle  on  which  alone  the  liberty  of  the 
English  press  can  stand ;  and  I  shall  never 
defend  any  man  from  a  temporary  imprison- 
ment, by  the  permanent  loss  of  my  own 
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liberty,  and  the  niin  of  tny  country.  I  mean 
therefore  to  submit  to  you,  that  though  you 
should  find  a  few  lines  in  page  thirteen,  or 
twenty-one;  a  few  more  in  page  fifty-one, 
and  some  others  in  other  places ;  containing 
expressions  bearing  on  tne  House  of  Com- 
mons,  even  as  a  body,  which,  if  written  as 
independent  paraeraphs  by  themselves,  would 
be  indetensible  libels,  yet  that  you  have  a 
right  to  pass  them  over  in  judgment,  pro- 
vided the  substance  clearly  appears  to  be  a 
bond  fidt  conclusion,  arising  from  the  honest 
investigation  of  a  subject  wnich  i^  was  lawful 
to  investigate ;  and  the  questionable  expres- 
sions, the  visible  efilision  of  a  zealous  temper, 
1  in  an  honourable  and  legal  pursuit. 


After  this  preparation  I  am  not  afraid  to  lay 
the  book  in  its  genuine  state  before  you. 
The  pamphlet  begins  thus:   ^The  House 

*  of  Commons  has  now  given  its  final  decision 
'  with  reeard   to  the  merits  and  demerits 

*  of  Mr.  Hastings.    The   grand   inquest   of 

*  England  have  delivered  tneir  charges,  and 

*  preferred  their  impeachment;  their  allega- 
'  tions  are  referred  to  proof;   and  from  3ie 

*  appeal  to  the  collective  wisdom  and  justice 
<  of  the  nation  in  the  supreme  tribunal  of  the 

*  kingdom  the  question  comes  to  be  deter- 

*  mined,  whether  Mr.  Hastings  he  guilty  or 
*moiguiitifr 

Now  it,  immediately  alVer  what  I  have 
just  read  to  you  (which  is  the  first  part 
charged  by  the  information),  the  author  had 
said,  *  Will  accusations   built   on   such   a 

*  baseless  fabric,  prepossess   the  public   in 

*  favour  of  the  impeachment  ?   What  credit 

*  can  we  give  to  multiplied  and  accumu- 
« lated  charges  when  we*  find  that  they 
'  originate  from  misrepresentation  and  false- 
'  hood  V  every  man  would  have  been  justified 
in  pronouncing  that  he  was  attackmg  the 
House  of  Commons,  because  the  groundless 
accusations  noticed  in  the  second  sentence,* 
could  have  no  reference  but  to  the  House 
itself  mentioned  byname  in  the  first  and  only 
sentence  which  preceded  it. 

But,  gentlemen,  to  your  astonishment,  I 
will  now  read  what  intervents  between  these 
two  pauages ;  from  which  vou  will  see, 
beyond  a  possibility  of  doubt,  that  the  author 
never  meant  to  calumniate  the  House  of 
Comjnons,  but  to  sa^  that  the  accusation 
of  Mr.  Hastings  before  the  whole  House 
grew  out  of  a  Committee  of  Secrecy  established 
some  years  before,  and  was  afterwards 
brought  forward  b^  the  spleen  of  private 
enemies,  and  a  faction  in  the  government! 
This  will  appear,  not  only  from  the  gram- 
matical construction  of  the  words,  but  firom 
what  is  better  than  words^ — from  the  mean- 
ing whicb>  a  person  writmg  as  a  friend  of 
&Ir.  Hastings  must  be  supposed  to  have 
Intended  to  convey.  Why  should  such  a 
friend  attack  the  House  of  Commons  ?  Will 
any  man  gravely  tell  me  that  the  House  of 
Commons,  as  a  oody,  ever  wished  to  impeach 
Mr.  Hastings  ?  Do  we  not  all  know  that  they 


constantly  hung  back  from  it,  and  hanHy 
knew  where  they  were,  or  what  to  do.  when 
they  found  themselves  entangled  with  it? 
My  learned  friend  the  attorney-general  is  a 
member  of  this  assembly ;  perhaps  he  may 
tell  you  by-and-by  what  he  thought  of  it,  and  - 
whether  ne  ever  marked  any  disposition  in 
the  majority  of  the  Commons  hostile  to  Mr. 
Hastings.  But  why  should  I  distress  my 
friend  by  the  question  ?  the  fact  is  sufficiently 
notorious;  and  what  I  am  going  to  ri^d 
from  the  book  itself  (which  is  left  out  in  the 
information),  is  too  plain  for  controversy. 

*  Whatever  may  be  the  event  of  the  im- 
'  peachment,  the  proper  exercise  of  such 
'  power  is  a  valuable  privilege  of  the  British 
'  constitution,  a  formidable  guardian  of  the 

*  public  liberty,  and  the  dignity  of  the  na« 

*  tion.'*  «  ITie  only  danger  tt,  that  from  the 
^  influence  of  faction,  and  the  awe  which  i$ 
'  annexed  to  great  namesy  they  may  be  prompted 

*  to  determine  before  they  inquire,  and  to  pro- 

*  nounce Judgment  without  examination^'f 

Here  is  the  clue  to  the  whole  pamphlet.--. 
The  author  trusts  to  and  respects  the  House 
of  Commons,  but  is  afraid  their  mature  and 
just  examination  may  be  disturbed  by  faction. 
Now,  docs  he  mean  government,  by  faction  f 
— Does  he  mean  the  maiority  of  the  Com- 
mons, by  faction  f — ^Will  the  Honse,  which  is 
the  prosecutor  here,  sanction  that  application 
of  the  phrase ; — or  will  the  attorney-general 
admit  the  majority  to  be  the  true  innuendo  of 
faction  f — I  wish  he  would : — I  should  then 
have  gained  something  at  least  by  this  extra- 
ordinary debate ;  but!  have  no  expectation 
of  the  sort :  such  a  concession  would  be  too 
great  a  sacrifice  to  any  prosecution,  at  a  time  * 
when  every  thing  is  considered  ^» faction  that 
disturbs  the  repose  of  the  minister  in  parlia- 
ment. But  indeed,  gentlemen,  some  things 
are  too  plain  for  argument. — ^The  author  cer* 
tainly  means  my  friends,  who,  whatever  quali- 
fications may  belong  to  them,  must  be  con- 
tented with  the  appellation  oi  faction  while 
they  oppose  the  minister  in  the  House  of 
Commons ;— but  the  House,  having  given  this 
meaning  to  the  phrase  olfaction  for  its  own 
purposes,  cannot  in  decency  change  the  inter- 
pretation, in  order  to  convict  my  client. — I 
take  that  to  bt  beyond  the  privilege  of  par- 
liament. 

The  same  bearing  upon  individual  members 
of  the  Commons,  and  not  on  the  Commons  as  a 
body,  is  obvious  throughout.  Thus,  after 
say  ms,  in  page  nine,  that  the  East  India  Com- 
pany had  thanked  Mr.  Hastings  for  his  meri- 
torious services  (which  is  unquestionably 
true),  he  adds, '  that  mankind  would  abide  by 
'  their  deliberate  decision  rather  than  by  the 

*  intemperate  assertion  of  a  Cotnmittee.* 

This  ne  writes  after  the  impeachment  was 
found  by  the  Commons  at  large ;  but  he  takes 
no  account  of  their  proceedings;  imputing 
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the  wfade  to  the  ordinal  Cominttlee»  t.  e.  the 
Cammittte  af  Sur€cy ;  so  called,  I  suopose, 
»  from  their  being  the  authors  of  twenty  voliunea 
in  folio,  which  will  remain  a  secret  to  all  i>os- 
terity,  as  nobody  will  ever  read  them. — ^The 
same  construction  is  ^ualW  plain  from  what 
immediately  follows: — *  Ine  Report  of  the 
'  CommiUee  of  Secrtcy  also  states,  that  the 

*  happiness  of  the  native  inhabitants  of  India 

*  has  oeen  deeply  affected,  their  confidence  in 
'  EngUsh  faith  and  lenity  shaken  and  im- 

*  paired,  and   the  character  of  tliis  nation 
'  wantonly  and  wickedly  degraded/ 

Here  again  you  are  grossly  misled  by  the 
onussion  of  nearly  twetU^ne  paget — for  the 
auUior,  though  he  is  here  speaking  of  this 
Coxnmittee  ^  namef  which  broueht  forward 
the  charges  to  the  notice  of  the  House,  and 
Vrhich  he  continues  to  do  onward  to  the  next 
select  paragraph;  vet,  by  arbitrarily  sinking 
the  whole  context,  he  is  taken  to  be  speaking 
of  the  House  as  a  My,  when,  in  the  passage 
nest  charged  by  the  information,  he  re- 
proaches tne  aceuiers  of  Mr.  Hastings;  al- 
thouzh,  so  &r  is  he  from  considering  them  as 
the  House  of  Commons,  that  in  the  vcrv  same 
page  he  speaks  of  the  articles  as  the  charges, 
not  even  of  Uie  Committee,  but  of  Mr.  Burke 
alone,  the  most  active  and  intelligent  member 
of  that  body,  havinc  been  circulated  in  India 
by  a  relation  of  Uiat  gentleman : — '  The 

*  chaiges  of  Mr,  Burke  nave  been  earned  to 

*  Calcutta^  and  carefuU^r  circulated  in  India.' 

Now,  if  we  were  considering  these  passages 
of  the  work  as  calumniating  a  body  of  gen- 
tlemen, many  of  whom  I  must  be  supposed 
highly  to  respect,  or  as  reflecting  upon  mv 
worthy  friend  whose  name  I  have  mentioned, 
k  would  give  rise  to  a  totally  different  in- 
quiry^ which  it  is  neither  my  duty  nor  yours 
to  agitate;  but  surely  the  more  that  consi- 
deration obtrudes  itself  upon  us,  the  more 
clearly  it  demonstrates  that  the  author's  whole 
direction  was  against  the  individual  accusers  of 
Mr.  Hastings,  and  not  against  the  House  of 
Commons,  which  merely  trusted  to  the  matter 
thev  had  collected. 

Although,  from  a  caution  which  my  situa- 
tion dictates  as  represenUng  another,  I  have 
thought  it  my  duty  thus  to  point  out  to  you 
the  real  intention  of  the  author  as  it  appears 
by  the  fair  construction  of  the  work,  yd  I 
proittt,  that  in  mv  own  apprehension  it  is 
very  immaterial,  wnether  he  speaks  of  the 
Committee  or  of  the  House,  provided  you  shall 
think  the  whole  volume  a  bond  Jide  defence  of 
Mr.  Hastings^ — This  is  the  great  point  I  am, 
by  all  my  observations,  endeavouring  to 
establish,  and  which  I  think  no  man  who 
reads  the  following  short  passives  can  doubt. 
VeiY  intelligent  persons  have  indeed  consider- 
ed them,  if  irbunaed  in  facts,  to  render  every 
other  amplification  unnecessary.  The  first  of 
them  is  as  follows :— '  It  was  known,  at  that 

*  time,  that  Mr  Hastings  had  not  only  de- 

*  scended  from  a  public  to  a  private  station, 
'  but  that  be  was  persecuted  with  accasations 


'and   impeachments.     But  none  of  these 

*  wffering  millions  have  sent  their  compkdnts 

*  to  this  country  :  not  a  sigh  nor  a  groan  has 
'  been  wafled  m>m  India  lo  Britain.  On  the 
'  contrary,  testimonies  the  most  honourable 

*  to  the  character  and  merit  of  Mr.  Hastings* 

*  have  been  transmitted  by  those  very  princes 
'  whom  he  has  been  supposed  to  have  loaded 

*  with  the  deepest  injuries.'* 

Here,  gentlemen,  we  must  be  permitted  lo 
pause  together  a  little;  for  in  examining 
whether  these  pages  were  written  as  an 
honest  answer  to  Uie  charges  of  the  Com- 
mons, or  as  a  prostituted  defence  of  a  noto- 
rious criminal,  whom  the  writer  believed  to 
be  ^ilty,  truth  becomes  material  at  every  stejo  ; 
for  if  in  any  instance  he  be  detecteu  or  a 
vt^tt/ misrepresentation,  be  is^no  lunger  an 
object  of  your  attention 

Will  the  attorney-general  proceed  then  to 
detect  the  hypocrisy  of  our  author,  by  giving 
us  some  detail  of  the  proofs  by  which  these 
personal  enormides  have  been  established, 
and  with  which  the  writer  must  be  supposed 
to  have  been  acquainted  ?  I  ask  this  as  the 
defender  of  Mr.  Stockdale,  not  of  Mr.  Hast- 
ings with  whom  I  have  no  concern.  I  am 
sorry  indeed  to  be  oblieed  so  of^n  to  repeat 
this  protest;  but  I  reaUy  feel  myself  embar- 
rassed with  those  repeated  coincidences  of 
defence  which  thicken  on  me  as  I  advance, 
and  which  were,  no  doubt,  overlook  ;1  bv  the 
Commons  when  they  directed  this  interlocu- 
tory inquiry  into  his  conduct— I  ask  then,  as 
counsel  for  Mr.  Stockdale^  whether,  when  a 
great  state  criminal  is  brought  for  justice  at 
an  immense  expense  to  the  public,  accused  of 
the  most  oppressive  cruelties,  and  charged 
with  the  roDbery  of  princes  and  the  destruc- 
tion of  nations^— it  is  not  open  to  any  one  to 
ask,  Who  are  his  accusers?  What  are  the 
sources  and  the  authorities  of  these  shocking 
compkdnts? — Where  are  the  ambassadors  or 
memorials  of  those  princes  whose  revenues  he 
has  plundered? — Where  are  the  witnesses  for 
those  unhappy  men  in  whose  persons  the 
rights  of  humanity  have  been  violated?-^ 
How  deeply  buried  is  the  blood  of  the  inno- 
cent, that  it  does  not  rise  up  in  retributive 
judgment  to  confound  the  guilty?  These 
surely  are  questions  which,  when  a  fellow- 
citizen  is  upon  a  long,  painful,  and  expensive 
trial,  humanity  has  a  right  to  propose;  which 
the  plain  sense  of  the  most  unlettered  man 
may  be  expected  to  dictate,  and  which  all 
history  must  provoke  from  the  more  enlight- 
ened. When  Cicero,  before  the  great  tri- 
bunal of  Rome,  impeached  Verres  of  similar 
cruelties  and  depr^tions  in  her  provinces, 
the  Roman  people  were  not  left  to  such  in- 

Suiries. — All  Sicily  surrounded  the  Forum, 
emanding  justice  upon  her  plunderer  and 
spoiler,  with  tears  ana  imprecations. — It  was 
not  by  the  eloquence  of  the  orator ^  but  by  the 
cries  and  tears  of  the  miserable,  that  Cicero 
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Srevailed  in  that  illiutrioiis  cause — ^Vckucs 
ed  from  the  oaths  of  his  accusers  and  their 
witnesses,  and  not  from  the  voice  of  Ttir.LT. 
To  preserve  the  fame  of  his  eloquence,  be 
composed  his  five  celebrated  speeches,  but 
they  were  never  delivered  against  the  crimi- 
nal, because  he  had  fled  from  the  city,  ap- 
palled with  the  sight  of  the  persecuted  and 
the  oppressed.  It  may  be  said,  that  the 
ca«es  or  Sicily  and  India  are  widely  different ; 
perhaps  they  may  be; — whether  they  are  or 
not  is  foreign  to  ray  purpose. — I  am  not 
bound  to  deny  the  possibility  of  answers  to 
such  questions;  I  am  only  vindicating  the 
right  to  ask  tkem. 

Gentlemen,  the  author  in  the  other  passage 
which  I  marked  out  to  your  attention  eoes 
oD  thus  : — *  Sir  John  Macpherson,  and  lord 
'Comwallis,  his  successors  in  office,  have 
'  nven  the  same  voluntary  tribute  of  appro- 
'  ration  to  his  measures  as  governor-general 
'  of  India.     A  letter  from  the  former,  dated 

*  the  J  0th  of  August,  1786,  gives  the  following 
<  account  of  our  dominions  in  Asia:    *<  The 

*  Dative  inhabitants  of  this  kingdom  are  the 
'happiest  and  best  protected  subjects  in 
Hndia:  our  native  allies  and  tributaries 
'confide  in     our    protection;    the    country 

*  powers  are  aspiring  to  the  friendship  of  the 

*  English:  and  (hptn  the  king  of  Tidore, 
'towards  New  Guinea,  to  Timur  Shaw,  ou 
'  the  banks  of  the  Indus,  there  is  not  a  state 
'  that  has  not  lately  given  us  proofs  of  confi- 

*  dence  and  respect."'  • 

Still  pursuing  the  same  test  of  sincerity,  let 
us  examine  this  defensive  allegation. 

Will  the  attorney-general  say  that  he  does 
not  believe  such  a  letter  froift  sir  John  Mac- 
pherson ever  existed?  No; — for  he  knows 
that  it  is  as  authentic  as  any  document  from 
India  upon  the  table  of  the  House  of  Com- 
mons.—What  then  is  the  letter  ?  The  native 
inhabitants  of  thb  kingdom,  says  sir  John 
Macpherson  (writing  from  the  veiy  s|>ot),  are 
the  nappicst  and  t^st  protected  subjects  in 
India,  6cc.  &c.  Sec.  The  inhabitants  of  this 
kingdom  f-^Of  what  kingdom  f — Of  the  very 
kingdom  which  Mr.  Hastings  had  just  re- 
toroed  fit)m  governing  for  thirteen  years,  and 
for  tlie  mis-government  and  desolation  of 
which,  he  stands  every  dav  as  a  criminal,  or 
rather  as  a  sjiectacle,  before  us.  This  is 
matter  for  serious  reflection,  and  fully  en- 
titles the  author  to  put  the  question  which 
immediately  follows :  '  Does  this  authentic 

*  account  of  the  administration  of  Mr.  Hast- 
Mngs,  and  of  the  state  of  India,  corres- 
'  spond  with  the  gloomy  picture  of  despotism 

*  and   despair   dirawn   by  the  Committee  of 

*  Secrecy  f* 

Had  that  picture  been  even  drawn  by  the 
House  of  Commons  itself,  he  would  have 
been  fliUy  justified  in  asking  this  question ; 
but  you  observe  it  has  no  taring  on  it ; — 
^e  last  words  not  only  entirely  destroy  that 
■     J  ■  ■    '  ■ 
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interpretation,  bift  also  the  meeninff  of  the 
very  next  passage,  which  is  selected  by  the 
information  as  criminal,  via.  *  What  credit 
'  can  we  give  to  multiplied  and  accumulateci' 

*  charges,  when  we  find  that  thc^  oridnatc 
^  from  misrepresentation  and  falsehood?^ 

This  passage,  which  is  charged  as  alibel^ 
on  the  Commons,  when  thus  compared  with 
its  immediate  antecedent,  can  bear  but  ono 
construction.  It  Is  impNMsible  to  contend 
that  it  charges  misrepresentation  on  the 
House  that  found  the  impeachment,  but 
upon  the  Committee  of  Secrecy  just  before  ad- 
verted to,  who  were  supposed  to  have  selected 
the  matter,  and  brougtit  it  before  the  whole 
House  for  judgment. 

I  do  not  mean,  as  I  have  oflen  told  you,  to 
vindicate  any  calumny  on  that  honourablo 
Committee,  or  upon  any  individual  of  it,  any 
more  than  upon  the  Commons  at  large; — 
BUT  Tna  Defehdamt  is  vot  chaeoed  by 
Tais  Information  witb  ant  sucr  offeivoeb. 

Let  me  here  pause  once  more  to  ssk  you, 
whether  the  book  in  its  genuine  state,  as  far 
as  we  have  advanced  in  it,  makes  the  s«ne 
impres^on  on  your  minds  now,  as  when  it 
was  first  read  to  you  in  detached  passages ;, 
and  whether,  if  I  were  to  tear  off  the  first 
part  of  it  which  I  hold  in  my  hand,  and  give 
it  to  you  as  an  entire  work,  the  first  and  last 
passages  which  have  been  selected  as  libels 
on  the  Commons,  would  now  appear  to  be  so, 
when  blended  with  the  interjacent  parts.  I 
do  not  ask  your  answer. — I  shall  have  it  in 
your  verdict.  The  question  is  only  put  to 
direct  your  attention  in  pursuing  the  re«- 
mainder  of  the  volume  to  tnis  main  pointy-— 

IS     IT    AN     HONEST    SERIOUS    DEFENCE  ? — FOT 

this  purpose,  and  as  an  example  for  all  others,  I 
will  read  the  authoT*s  entire  answer  to  Uie  first 
article  of  charge  concerning  Cheit  Sing,  th« 
zemindar  of  Benares,  and  leave  it  to  your 
impartial  judo;ments  to  determine,  whether  it 
be  a  mere  cloak  and  cover  for  the  slander 
imputed  by  the  information  to  the  concluding 
sentence  of  it,  which  is  the  only  part  attarkecl  9 
or  whether,  on  the  contiary,  that  conclusion 
itself,  when  embodied  with  what  goes  befbro 
it,  does  not  stand  explained  and  justified  ? 

'  The  first  article;  of  impeachment,'  (conti- 
nues our  author,  p.  IS),  ^  is  concerning  Cheit 
'Sing,  the  zemindar  of  Benares.  &lwant 
'  Sing,  the  father  of  this  raiah,  was  merely  an 
'  Aumily  or  farmer  and  collector  of  the  rcve- 

*  nues  for  Sqjah  ul  Dowlah,  nabob  of  Oude« 
'  and  vizir  of  the  Mogul  empire.    When,  on 

*  the  decease  of  his  father^  Cheit  Sing  was 

*  confirmed  in  the  office  ot  collector  for  the 

*  vizir,  he  paid  200,000  pounds  as  a  gifl  or 
<  nuzzeranah,  and  an  additiotMd  rent  of  30,000 

*  pounds  per  annum. 

<  As  the  father  was  no  more  than  an  Aumily 

*  the  son  succeeded  only  to  his  rights  and  pre- 
'  tensions.    But  by  a  sunnud  granted  to  him 

*  by  the  nabob  Sigah  Dowlah  in  September 

•  «R«view,'*&c.p.  13. 


Digitized  by  VjOOQ IC 


*?!] 


30  GEORGE  IIF. 


Trial  qfMr.  John  Stoiitdati 


t«72 


*  1778,  through  the  ihfluenoe  of  Mr.  HastinfiS, 

*  he  acquired  a  le^  title  to  property  in  tue 

*  land,  and  was  raised  from  the  office  of  awnil 

*  to  the  rank  of  zemindar.  About  foiu-  years 
«  afteiilhe  death  of  Bulwant  Sing,  the  gover- 

*  nor-general  and  council  of  Bengal  obtained 
« the  sovereigntv  paramount  of  the  province 

*  of  Benares.  On  the  transfer  of  this  sove- 
'  reignty  the  governor  and  council  proposed  a 
'new  grant  to  Cheit  Sing,  connrromg  his 
^  former  privileges,  and  conferring  upon  him 
^  the  addition  of  the  sovereign  rights  of  the 

*  Mint,  and  the  powers  of  criminal  justice 

*  with  regard  to  lite  and  death.  lie  was  then 
'  recognised  by  th^  Company  as  one  of  their 

*  zemmdars;  a  tributary  subject,  or  feudatory 
'vassal,  of  the  Briti^  empire  in  Indostan. 

<  The  feudal  system,  which  was  formerly  sup- 

*  posed  to  be  peculiar  to  our  Gothic  ancestor^, 
'  nas  always  prevailed  in  the  east.    In  every 

*  description  of  that  form  of  government,  not- 

*  withstanding  accidental  variations,  there  are 

*  two  associations  expressed  or  understood ; 

<  one  for  internal  security,  the  oUier  for  ex- 
'  ternal  defence.    The  king  or  nabob  confers 

*  protection  on  the  feudatory  baron  as  tribu- 

*  tary  prince,  on  condition  of  an  annual  reve* 

*  Due  in  the  time  of  peace,  and  of  military  ser- 
'  vice,  partly  commutable  for  money,  in  the 

*  time  of  war.    The  feudal  incidents  in  the 

*  middle  ages  in  Europe,  the  fine  paid  to  the 
'superior  on  marriage,  tcardihip^  relirf,  &c. 
'correspond  to  the  annual  trioutein  Asia. 
'  Military  service  in  war,  and  extraordinary 
'  aids  in  the  event  of  extraordinary  emergen- 
'  cleS|  were  common  to  both.* 

♦  *  Not^iithstanding  this  analogy,  the  pow- 
'  ers  and  privileges  ot  a  zemindar  have  never 
'  been  so  well  ascertained  and  defined  as  those 
'  of  a  baron  in  the  feudal  ages.  Though  the 
'  office  has  usually  descended  to  the  posterity 

*  of  the  zemindar,  under  the  ceremony  of  fine 

*  and  investiture,  a  material  decrease  in  the 
'  cultivation,  or  decline  in  the  population  of 
'  the  district  has  sometimes  been  considered 
'  as  a  ground  to  disuossess  him.  When  ze- 
'  minuars  have  failea  in  their  engagements  to 
'  the  state,  though  not  to  the  extent  to  justify 

<  expulsion,  supervisors  have  been  oflen  sent 
'  into  the  zemindaries^  who  have  farmed  out 
'  the  lands,  and  exercised  authority  under  the 
'  Duaunee  laws,  independent  of  the  zemindar* 
•These  circumstances  strongly  mark  their 

*  dependence  on  the  nabob.  About  a  year 
'  after  the  departure  of  Mr.  Hastings  from  In- 
'  dia,  the  question  concerning  the  rights  of 
'  zemindars  was  agitated  at  great  length  in 
'  Calcutta ;  and  after  tlie  fullest  and  most  ac- 
'  curate  investigation  the  governor-general 
'  and  council  gave  it  as  their  deliberate  opi- 

*  nion  to  the  court  of  directors,  that  the  pro- 
'  pertv  of  the  soil  is  not  in  the  zemindar  but 
'  m  the  government;  and  that  a  zemindar  is 
'  merely  an  officer  of  government  appointed 

*  to  Collect  its  revenues.  Cheit  Sing  under- 
'  stood  hinisclf  to  stand  in  this  predicament. 


*  When  the  gDvenior«-{eDaral  of  Bengal,  iu 
'  1778,  made  an  extraordinary  demand  on  the 
^  zemindar  of  Benares  for  hve  lacks  of  rupees, 

*  the  British  empire,  in  that  part  of  the  world, 
'  was  surrounded  with  enemies  which  threa- 

*  tened  its  destruction.  In  1770,  a  general 
'  confederacy  was  formed  among  the  great 
'  powers  of  Indostan  for  the  expulsion  of  the 
'  English  from  their  Asiatic  dominions.  At 
'  this  crisis  the  expectation  of  a  French  arma- 
'  ment  augmentea  the  general  calamities  of 
'  the  country.  Mr.  Hastings  is  charged  by 
'  the  committee  with  making  his  first  demand 
'  under  the  false  pretence  that  hostilities  had 

*  commenced  with  France.  Such  an  insidious 
'  attempt  to  pervert  a  meritorious  action  into 

*  a  crime  is  new — even  in  the  history  of  im- 
'  peachments.  On  the  7th  of  July  1778,  Mr. 
'  Hastings  received  private  intelligence  from 

*  an  English  merchant  at  Cairo,  that  war  had 

*  been  declared  by  Great  Britain  on  the  23rd 
'  of  March,  and  by  France  on  the  30th  of 
'  April.    Upon  this  intelligence,  considered 

*  as  authentic,  it  was  determined  to  attack  all 
'  the  French  settlements  in  India.  The  in- 
'  formation  was  aflerwards  found  to  be  pre- 

*  mature ;  .but  in  the  latter  end  of  August  a 
'  secret  dispatch  was  received  from  England, 

*  authorizing  and  appointing  Mr.  Hastings  to 
'  take  the  measures  whi<^  he  had  already 
'  adopted  m  the  preceding  month.  The  di- 
'  rectors  and  the  board  of  control  have  ex- 
'  pressed  their  approbation  of  this  transaction, 

*  by  liberally  rewarding  Mr.  Baldwyn,  the 

*  merchant,  for  sending  the  earliest  intelli- 
'  gence  he  could  procure  to  Bengal.    It  was 

*  two  dayt  af\er  Mr.  Hastings's  information  of 
'  the  French  war,  that  he  formed  the  resolu- 
'  tion  of  exacting  the  five  lacks  of  rupees  from 
'  Cheit  Sing,  and  would  have  made  timilar 
'  ejcactiont  from  all  the  dependencies  of  the 
'  Company  in  India,  had  they  been  in  tlie 
'  same  circumstances.    The  fact  is,  that  the 

' '  great  zemindars  of  Bengal  pay  as  much  to 

*  government  as  their  lands  can  afford.-^ 
'  Cheit  Sing's  collections  were  above  fifty 

*  lacks,  and  nis  rent  not  twenty-four. 

*  The  right  of  calling  for  extraordinary  aids 

<  and  military  service  in  times  of  danger,  being 

*  universally  established  in  India,  as  it  was 

*  formerly  in  Europe  during  the  feudal  times, 
^  the  subsequent  conduct  of  Mr.  Hastings  is 
'  explained  and  vindicated.  The  governor* 
'  general  and  council  of  Bengal  having  made 

*  a  demand  upon  a  tributary  zemindar  for 
'  three  successive  years,  and  that  demand 

<  having  been  resisted  by  their  vassal,  they 

*  are  justified  in  his  punishment  The  neces- 
'  sitics  of  th^  Company  in  consequence  of  the 
^  critical  situation  of  their  aflairs  in  1781, 

*  calling  for  a  high  fine,  the  ability  of  the 

''  I  am,*'  said  he,  on  various  occasions,  **  the 

*  servant  of  the  circar  government),  and 
'ready  to   obey  your  orders."     The  nam^ 

<  and  office  of  zemmdar  is  nqt  of  Hindoo,  but 
'  Mogul  institution.* 
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<  aoDundar,  who  poisessed  near  two  crores  of 

*  rupees  in  money  and  jewels,  to  pay  the  sum 
'  required ;  his  backwardness  to  comply  with 
'  the  demands  of  his  superiors;  his  disaifec- 
'  tion  to  the  English  interest,  and  desire  of 
^revolt,  which  even  then  began  to  appear, 

*  and  were  afterwards  conspicuous,  fully  jus- 

*  tify  Mr.  Hastings  in  every  subsequent  step 

*  of  his  conduct.    In  the  whole  of  his  pro- 

*  ceedines  it  is  manifest  that  he  had  not  early 

*  formed  a  design  hostile  to  the  zemindar,  but 
'  was  regulated  by  events  which  he  could  nci- 
'  ther  foresee  nor  control.  When  the  neces- 
'  sary  measures  which  he  had  taken  for  sup- 

*  porting:  the  authority  of  the  Company  by 
«  punishing  a  refractory  vassal,  were  thwarted 
'  and  defeated  by  the  barbarous  massacre  of 

*  the  British  troops,  and  the  rebellion  of  Cheit 

*  Sin^,  the  appeal  was  made  to  arms,  an  un- 
'  avoidable  revolution  took  place  in  Benares, 

*  and  the  zemindar  became  the  author  of  his 
'  own  destruction/ 

Here  follows  the  concluding  passage,  which 
u  arraigned  by  the  information  : 
.  '  The  decision  of  the  House  of  Commons 
'  on  thb  charge  against  Mr.  Hastines  is  one 
'  of  the  most  smgular  to  be  met  wi£  in  the 
'  annals  of  filament.  The  minister,  who 
'  was  follow^  by  the  majority,  vindicated  him 
'  in  every  Uiin^  that  he  had  d!cm«,  and  found 

*  him  Uameable  only  for  what  he  intended  to 

*  do;  justified  every  step  of  his  conduct^  and 

*  only  criminated  his  proposed  intention  of 

<  converting  the  crimes  of  the  zemindar  to  the 
'  benefit  of  the  state,  by  a  fine  of  fifty  lacks  of 
'  rupees.    An  impeachment  of  error  in  judg- 

*  ment  with  regani  to  the  quantum  of  a -fine, . 
'  and  for  an  intention  that  never  was  executed, 
<and  never  known  to  the  offending  party, 

*  characterizes  a  tribimal  of  inquisition  rather 

<  than  a  court  of  parliament.' 

Gentlemen,  I  am  ready  to  admit  that  this 
sentiment  might  have  been  expressed  in  lan- 
guage more  reserved  andjguarded;  but  you 
will  look  to  the  sentiment  itself,  rather  than 
to  its  dress; — to  the  mind  of  the  writer,  and 
not  to  the  bluntness  with  which  he  may  hap- 
pen to  express  it— It  is  obviously  the  lan- 
guage of  a  warm  man,  engaged  in  the  honest 
defence  of  his  fiiend,  anavmo  is  brought  to 
what  he  thinks  a  just  conclusion  in  argument, 
which  perhaps  becomes  offensive  in  propor- 
tion to  its  truth.— Truth  is  undoubtedly  no 
warrant  for  writing  what  is  reproachful  of  any 
private  man.  If  a  member  of  society  lives 
within  the  law,  then,  if  he  offends,  it  is  against 
God  alone,  and  man  has  nothing  to  do  with 
bim;  and  if  he  transgress  the  laws,  the 
libeller  should  arraign  hmi  before  them,  in- 
stead of  presuming  to  try  him  himself;  but 
as  to  writings  on  general  gubjecti,  which  are 
not  chained  as  an  infringement  on  the  rights 
of  individuals,  but  as  of  a  seditious  tendency, 
it  is  fiur  otherwise. — ^When.  in  the  prepress 
either  of  legislation  or  of  high  national  jus- 
tice in  parliament,  they  who  are  amenable  to 
no  law  are  supposed  to  have  adopted  tiirougb 
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mistake  or  error  a  principle  which,  if  drawd 
into  precedent,  might  be  dangerous  to  the 
public,  I  shall  not  admit  it  to  be  a  libel  in  th^ 
course  of  a  legal  and  hon&  fide  publication,  to 
state  tKat  such  a  principle  had  in  fact  been 
adopted.— The  people  of^England  are  not  to 
be  kept  in  the  dark,  touching  the  proceedings 
of  their  own  representatives. — Let  us  ther^ 
fore  coolly  examine  this  supposed  ofii^nce^ 
and  see  what  it  amounts  to. 

First,  was  not  the  conduct  of  the  right 
honourable  gentleman,  whose  name  is  here 
mentioned,  exactly  what  it  is  represented  ? — 
Will  the  attorney-general,  who  was  present 
in  the  House  of  Q>mmons,  say  that  it  was 
not  .^•-— Did  not  the  minister  vindicate  Mr. 
Hastings  in  what  he  hud  done,  and  was  not 
his  consent  to  that  article  of^  the  impeach- 
ment founded  on  the  intention  only  ot  levy- 
ing a  fine  on  the  zemindar  for  the  service  of 
the  state,  beyond  the  quantum  which  ho, 
the  minister,  thought  reasonable  ?— What  else 
is  this  but  an  impeachment  of  error  in  jud^ 
ment  in  the  quantum  of  a  fine  ? 

So  much  for  the  first  part  of  the  sentence^ 
which,  regarding  Mr.  Pitt  only,  is  foreign  to 
our  nurpose;  and  as  to  the  last  part  of  il^ 
which  imputes  the  sentiments  of  th^  minister 
to  the  majority  that  followed  him  with  their 
votes  on  the  question,  that  appears  to  me  to 
be  giving  handsome  credit  to  the  majority  for 
havmg  voted  from  conviction,  and  not  front 
courtesy  to  the  nunister.— To  have  supposed 
otherwise,  I  dare  not  say,  would  have  been  a 
more  natural  libel,  but  it  would  certainly 
have  been  a  greater. — The  sum  and  substance 
therefore  of  the  paragraph  is  only  this:  that 
an  impeachment  for  error  in  judgment  is  not 
consistent  with  the  theory  or  Uie  practice 
of  the  English  government.  So  say  I. — I  sa^, 
without  reserve,  speaking  merely  in  the  ab- 
stract, and  not  meaning  to  decide  upon  the 
merits  of  Mr.  Hastings's  cause,  that  an  im^ 
peachment  for  an  error  in  judgment  is  con- 
trary to  the  whole  spirit  of  English  criminal 
justice,  which,  though  not  binding  on  the 
House  of  Commons,  ought  to  be  a  guide  to  its 
proceedings.  I  say  that  the  extraordinary 
jurisdiction  of  impeachment  ought  never  to 
be  assumed  to  expose  error  or  to  scourge  mis- 
fortune,  but  to  hold  up  a  terrible  example  to 
corruption  and  wilful  abuse  of  authority  by 
extra  legal  pains. — If  public  men  are  always 
punish^  with  due  severity  when  the  source 
of  their  misconduct  appears  to  have  beefi 
ieljiihly  corrupt  and  criminal,  the  public  caa 
never  suffer  when  their  errors  are  treated 
with  gentleness.— From  such  protection  to 
the  magistrate,  no  man  can  tbmk  lightly  of 
the  charge  of  magistracy  itself,  when  be  sees^ 
by  the  language  of  the  saving  judgment,  that 
the  only  title  to  it  is  an  honest  and  zealous 
intention.  If  at  this  moment,  gentlemen,  or 
indeed  in  any  other  in  the  whole  course  of 
our  history,  the  people  of  England  were  to 
'  call  upon  every  man  in  this  impeaching  House 
of  Common5^  who  had  given  liia  voice  oa 
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public  questions,  or  acted  in  authority  civil  or 
militarVy  to  answer  for  the  issues  of  our  coun- 
cils ana  our  wars,  and  if  honest  single  inten- 
tions for  the  public  service  were  refused  as 
answers  to  impeachments,  we  should  have 
inany  relations  to  mourn  for,  and  many 
IHends  to  deplore.  For  my  own  part,  gen- 
tlemen, I  feel,  I  hope,  for  my  country  as 
much  as  any  man  who  inhabits  it;  but  I 
would  rather  see  it  fall,  and  be  buried  in  Its 
rains,  than  lend  my  voice  to  wound  any  mi- 
nister, or  other  responsible  person,  however 
unfortunate,  who  had  fairly  followed  the  lights 
of  his  understanding  and  the  dictates  of  his 
conscience  for  its  preservation. 

Gentlemen,  this  is  no  theory  of  mine;  it  is 
Ihc  language  of  English  law,  and  the  protec* 
tion  which  it  afTords  to  every  man  in  office, 
from  the  highest  to  the  lowest  trust  of  go- 
Temment — ^In  no  one  instance  that  can  he 
named,  foreign  or  domestic,  did  the  court  of 
KIng's-bench  ever  interpose  its  extraordinary 
Jtirisdiction,  l^y  information,  against  any  ma- 
gistrate for  the  widest  departure  from  the 
TUle  of  his  duty,  without  the  plaineri  and 
dearest  froof  of  corruption. — ^To  every  such 
application,  not  so  supported,  the  constant 
answer  has  been.  Go  to  a  arand  jury  with 
your  complaint. — God  forbid  that  a  magis- 
trate should  suffer  from  an  error  in  judgment, 
if  his  purpose  was  honestly  to  discharge  his 
trast — ^We  cannot  stop  the  ordinary  course  of 
justice;  but  wherever  the  Court  has  a  dis- 
cretion^ such  a  magistrate  is  entitled  to  its 
jirotection.  I  append  to  the  noble  judge,  and 
to  evei^  man  who  hears  me,  for  the  truth 
aod  universality  of  this  position; — and  it 
would  be  a  strange  solecism  indeed  to  assert, 
that  in  a  case  where  the  supreme  court  of 
criminal  justice  in  the  nation  would  refuse  to 
interpose  an  extraordinary  though  a  legal 
jtuisaiction,  on  the  principle  that  the  ordinary 
execution  of  the  laws  should  never  be  ex- 
ceeded but  for  the  punishment  of  malignant 
goiit,  the  Commons,  in  their  higher  capacity, 
growing  out  of  the  same  constitution,  should 
tvject  that  principle,  and  stretch  them  yet 
further  by.a  jurisdiction  still  more  eccentric. 
•-^Alany  impeachments  have  taken  place, 
because  the  law  could  not  adequately  punish 
the  objects  of  them;  but  who  ever  heard  of 
one  being  set  on  foot  because  tiie  law  upon 
JMindple  would  not  punish  them? — Many 
impeachments  have  been  adopted  for  a  higher 
esample  than  a  prosecution  m  the  ordinary 
courts,  but  surely  never  for  a  different  ex- 
ample.—The  matter  therefore  in  the  offen- 
aiye  naragraph  is  not  only  an  indisputable 
thith,  but  a  truth,  in  the  propagation  of  which 
we  are  all  deeply  concerned. 

Whether  Mr.  Hastings,  in  the  jparticular 
instance,  acted  firom  corruption  or  mm  zeal 
lor  his  em|>loyers,  is  what  I  have  nothing  to 
do  with ; — it  is  to  be  decided  in  judgment  ;— 
n^y  duty  stops  with  wishing  him.  as  I  do,  an 
iKmourable  deliverance.  Whether  the  mi- 
r  or  tfaa  Commoni  meant  to  found  this 


article  of  the  impeachment  on  mere  eiror 
without  corruption,  is  likewise  foreign  to  the 
purpose. — ^The  author  could  only  juage  from 
what  was  said  and  done  on  the  occasion.-— 
He  only  sought  to  guard  the  principle,  which 
is  a  common  interest,  and  the  rights  of  Mr. 
Hasting  under  it. — He  was  therefore  justified 
in  publishing,  that  an  impeachment  founded 
on  error  in  judgment  was  to  all  intents  and 
purposes  illegal,  unconstitutional,  and  unjust. 

Gentlemen,  it  is  now  time  for  us  to  return 
an;aintothework  under  examination.  The  au-* 
thor  having  discussed  the  whole  of  the  first 
article  through  so  many  pages,  without  even 
the  imputation  of  an  incorrect  or  intemperate 
expression,  except  in  the  concluding  passage 
(the  meaning  of  which  I  trust  I  have  ex- 
plained}, goes  on  with  the  same  earnest  dis* 
position  to  the  discussion  of  the  second 
charge  respecting  the  princesses  of  Gude, 
whicn  occupies  eighteen  pages,  not  one  sylZ 
lable  of  which  the  attorney- general  has  readp 
and  in  which  there  is  not  even  a  glance  at 
the  House  of  Commons. — ^The  whole  of  this 
answer  is  indeed  so  far  from  being  a  mem 
cloak  for  the  introduction  of  slander,  that  I 
aver  it  to  be  one  of  the  most  masterly  pieces 
of  writing  I  ever  read  in  my  life. — From 
thence  he  goes  on  to  the  charge  of  contracts 
and  salaries,  which  occupies  five  pages  more, 
in  which  there  is  not  a  glartce  at  the  House  of 
Commons,  nor  a  xpord  read  6y  the  attomey-g^ 
ncral. — He  afterwards  defends  Mr.  Hastings 
against  the  charges  respecting  the  opium 
contract.  Not  a  glance  at  the  House  of  Com" 
mons;  not  a  word  hy  the  attorney- general  i 
and,  in  short,  in  this  manner  he  goes  on  with 
the  others  to  the  end  of  the  book. 

Now  is  it  possible  for  any  human  being  to 
believe  that  a  man,  having  no  other  inten- 
tion than  to  vilify  the  House  of  Commons 
Cas  this  information  charges),  shoidd  yet  kerp 
his  mind  thus  fixed  and  settled  as  the  needle 
to  the  pole,  upon  the  serious  merits  of  Mr. 
Hastings^s  defence,  without  ever  straying 
into  matter  even  questionable,  except  in  the 
two  or  three  selected  J?arts  out  of  two  or 
three  hundred  pages?— This  is  a  forbearance 
which  could  not  have  existed,  if  calumny  and 
detraction  had  been  the  malignant  objecta 
which  led  him  to  the  inquiry  and  publica- 
tion.— ^The  whole  fallacy  therefore  arises 
from  holding  up  to  view  a  few  detached  pa»> 
sages,  and  carefully  concealing  the  general 
tenor  of  the  book. 

Havmg  now  finished  most,  if  not  all  of 
these  critical  observations,  which  it  has  been 
my  duty  to  make  upon  this  unfair  mode  of 
prosecution;  it  is  but  a  tribute  of  common 
justice  to  the  attorney-general  (and  which  my 
personal  regard  for  him  makes  it  more  plea- 
sant to  pay),  that  none  of  my  commentaries 
reflect  in  the  most  distant  manner  upon  him  ; 
nor  upon  the  solicitor  for  the  Crown,  who  sits 
near  me,  who  is  a  person  of  the  most  correct 
honour;— far  from  it.  The  attomeywgeneral 
haTii^oidtato]inMecuie,m  onae^pienoe  of 
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the  address  of  the  House  to  his  xniyesty,  had 
no  choice  in  the  mode; — no  means  at  all  of 
iLeepins  the  prosecutors  before  you  in  counte- 
nance, out  by  the  course  which  has  been  pur- 
sued ;*-but  so  far  has  he  been  from  enlisting 
into  the  cause  those  prejudices,  which  it  is 
not  difficult  to  slide  into  a  business  originat- 
ing from  such  exalted  authority,  he  has^  ho- 
nourably guarded  vou  against  them ; — ^press- 
ing indeed  severely  upon  my  client  with  the 
weight  of  his  ability,  but  not  with  the  glare 
aootr^pings  of  his  high  office. 

Gentlemeo,  I  wish  that  my  strength  would 
enable  me  to  convince  you  of  the  auUior's 
singleness  of  intention,  and  of  the  merit  and 
ability  of  his  work,  by  reading  the  whole  that 
remains  of  it.  But  my  voice  is  already  nearly 
eahausted ; — ^I  am  sori^  my  client  sbiould  \)e 
a  sufferer  by  my  innrmitv.— -One  passage 
however  is  too  striking  and  important  to  be 
passed  over ;  the  rest  I  must  trust  to  your 
private  examination.  The  author  having 
discussed  all  the  charges^  article  by  article, 
Aims  them  all  up  with  thiis  striking  appeal  to 
his  readers: 

'The  authentic  statement  of  facts  which 
^  has  been  given,  and  the  arg;uments  which 

*  have  been  employed,  are,  I  Uiink,  sufficient 
'to  vindicate  the  character  and  conduct 
'  of  Mr.  Hastings,  even  on  the  maxims  of 

*  European  policy^    When  he  was  appointed 
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company; 

*  British  empire  in  that  quarter  of  the  globe. 
'.The  general  instructions  seal  to  him  from 

*  his  constituents  were,  ^^  That  in  all  your 
'  deiiberationt    and  re$olutions,  you  make  the 

*  mtfety  andpratperity  of  Bengal  your  principal 

*  o^ectf  and  fix  your  attention  on  the  security 

*  4^  the  potteuion$  and  revenues  of  the  com^ 
'  ponyJ*  His  superior  genius  sometimes 
'  acted  in  the  spirit,  rather  man  complied  with 
'  the  letter,  of  the  law ;  but  be  discharged  the 
'  trust,  and  preserved  the  empire  committed 
'  to  his  care,  in  the  same  way,  and  with 
'  greater  splendour  and  success  than  any  of 
'  his  predecessors  in  office;  his  departure 
'  from  India  was  marked  with  the  laroenta- 
'  tions  of  the  natives,  and  the  gratitude  of 

*  his  countrymen ;  and  on  his  return  to  £ng- 
'  land,  he  received  the  cordial  congratulations 
*■  of  that  numerous  and  respectable  society, 
'  whose  interests  he  had  promoted,  and  whose 
'  dominions  he  had  protected  and  extended.'* 

Gentlemen  of  the  [jury — If  this  be  a  wilfully 
fdite  account  of  the  instructions  given  to  Mr. 
Hastings  for  his  government,  and  of  his 
conduct  under  them,  the  author  and  pub- 
lisher of  this  defence  deserve  Hhe  severest 
punishmenti  for  a  merceDary  imposition  on 
the  public. — But  if  it  be  true  that  he  was  di- 
rected to  make  the  safety  and  prosperity  of 
Bengal  the  first  object  of  his  attentiony  and 
that,  under  his  administration  it  has  been 
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safe  and  prosperous; — ^if  it  be  tnie  that  th^ 
security- and  preservation  of  our  possessionem 
and  revenues  in  Asia  were  marked  out  to 
him  as  the  great  leading  principle  of  his  go- 
vernment, and  that  those  possessions  and 
revenues,  amidst  unexamplcKl  dangers,  have 
been  secured  and  preserved;  then  a  question 
may  be  unaccountably  mixed  with  your  conr 
sideration,  much  beyond  me  consequence  of 
the  present  prosecution,  involving  perhaps 
the  merit  of  the  impeachment  itself  which 
gave  it  birth ; — a  question  which  the  Com- 
mons, as  prosecutors  of  Mr.  Hastings,  should 
in  common  prudence  have  avoided ;  unless, 
regretting  the  unwieldy  length  of  their  pro- 
ceedings against  him,  they  wished  to  aflbrd 
him  the  opportunity  of  this  strange  anoma- 
lous defence;  since  although  I  am  neither 
his  counsel,  nor  desire  to  have  any  thing  to 
do  with  his  guilt  or  Innocence ;  yet,  in  the 
collateral  defence  of  my  cUent,  I  am  driven 
to  state  matter  winch  may  be  considered  by 
many  as  hostile  to  the  impeachment;  for  if 
our  dependencies  have  been  secured,  and 
their  interests  promoted,  I  am  driven  in  the 
defence  of  my  client  to  remark,  that  it  is 
mad  and  preposterous  to  bring  to  the  stan* 
dard  of  justice  and  humanity,  the  exercise  of 
a  dominion  founded  upon  violence  and  te»« 
ror. — It  may,  and  must  be  true,  that  Mr. 
Hastings  has  repeatedly  offended  against  the 
rijghts  and  privileges  of  Asiatic  government, 
if^he  was  tUe  faithful  deputy  of  a  power 
which  could  not  maintain  itself  for  an  hour 
without  trampling  upon  both :— he  may  and 
must  have  onencted  against  the  laws  of  God 
and  nature,  if  he  was  the  faithful  viceroy  of 
an  empire  wrested  in  blood  from  the  people 
to  whom  God  and  nature  had  given  it :-— be 
may  and  must  have  preserved  that  uiyust 
dominion  over  timorous  and  abject  nationa 
by  a  terrifying,  overbearing,  insulting  supe^ 
nority,  if  he  was  the  faithful  adm'mistrator  of 
your  government,  which  having  no  root  in 
consent  or  affection, — no  foundation  in  simi- 
larity of  interests, — ^nor  support  from  any  or^i 
principle  which  cements  men  together  in 
society,  could  only  be  upheld  by  alternate 
stratagem  and  force.  The  unhappy  people  of 
India,  feeble  and  effeminate  as  tney  are  firom 
the  softness  of  their  climate,  ana  subdued 
and  broken  as  they  have  been  by  the  knavery 
and  strength  of  civilization,  still  occasionally 
start  up  in  all  the  vi^ur  and  intelligence  of 
insulted  nature; — to  t)e  governed  at  all,  they 
must  be  governed  with  a  rod  of  iron ;  and 
our  empire  in  the  East  would,  long  since, 
have  been  lost  to  Great  Britain,  if  civil  skill  and 
mihtary  prowess  had  not  united  their  ellbrts 
to  suppoit  an  authority  which  Heaven  never 
gave,  by  means  which  it  never  can  sanction.  • 
GentSemen,  I  think  I  can  observe  that  you 
are  touched  with  this  way  of  considering  the 
subject;  and  I  can  account  for  it — ^I  have 
not  been  con^dering  it  through  the  cold 
medium  of  books,  but  have  been  speaking  of 
man  and  bi/»  ^turci  and  of  human  domimujij 

uigiiizea  oy  'v_j  v^v^pt  l\^ 


279] 


30  GEORGE  III. 


Trial  nf  Mr.  John  Sioekdab 


o»> 


fn>m  what  I  have  seen  of  them  myself 
amongnst  reluctant  nations  submitting  to  our 
authontv. — I  know  what  they  fee),  and  how 
such  feelings  can  alone  be  repressed. — I  have 
heard  them  in  my  youth  from  a  naked 
savage,  in  the  indignant  character  of  a  prince 
■urroimded  by  his  subjects,  addressinj^  the 

fovemor  of  a  British  colonv,  holdme  a 
undle  of  sticks  in  his  hand,  as  the  notes  of  his 
unlettered  eloquence  c  *  Who  is  it  ?'  said  the 
Jealous  ruler  over  the  desert,  encroached  upon 
ly  the  restless  foot  of  English  adventure — 

*  who  is  it  that  causes  this  river  to  rise  in  the 
'  high  mountains,  and  to  empty  itself  into 

*  the  ocean  ? — Who  is  it  that  causes  to  blow 
'  the  loud  winds  of  winter,  and  that  calms 
'  them  again  in  the  summer?— Who  is  it  that 
'  rears  up  the  shade  of  those  lohy  forests, 
'  and  blasts  them  with  the  quick  lightning  at 
^his  pleasure  ?-— The  same  Being  who  gave 

*  to  you  a  country  on  the  other  side  otthc 

*  waters,  and  gave  ours  to  us ;  and  by  this 
•title  we  will  defend  it,'  said  the  warrior, 
throwing  down  his  tomohawk  upon  the 
ground,  and  raising  the  war-souna  of  his 
nation.  These  are  the  feelings  of  subjugated 
pan  all  round  the  globe ;  and  depend  upon 
ity  nothing  but  fear  will  control  where  it  is 
vain  to  look  for  affection.* 

These  reflections  are  the  only  antidotes  to 
those  anathemas  of  super-human  eloquence 
which  have  lately  shaken  the  walls  that 
•untnind  us ; — but  of  which  it  unaccountably 
fjBdls  to  my  province,  whether  I  will  or  no,  a 
little  to  stem  the  torrent— by  reminding  you 
that  you  have  a  mighty  sway  in  Asia,  which 
cannot  be  maintained  by  the  finer  sympathies 
of  life,  or  the  practice  of  its  charities  and 
affections :  what  will  they  do  for  you  when 
surroimded  by  two  hundred  thousand  men 
with  artiilenr,  cavalry,  and  elephants,  calling 
upon  you  for  their  dominions  which  yon 
bave  robbed  them  of?  Justice  may,  no  doubt. 
In  such  a  case  forbid  the  levying  of  a  fine  to 
pty  a  revolting  soldiery-.— a  treaty  may 
fttand  in  the  way  of  increasing  a  tribute  to 
keep  up  the  very  existence  of  the  govern- 
ment;—and  delicacy  for  women  may  forbid 
ftli  entrance  into  a  Zenana  for  money,  what- 
ever may  be  the  necessity  for  takii^  it. — 
All  these  things  roust  ever  be  occurring. — 
But  under  the  pressure  of  such  constant  dif- 
ficulties, so  dangerous  to  national  honour,  it 
night  be  better  perhaps  to  think  of  eflectually 
securing  it  altogether,  by  recalling  our  troops 


♦  '  He  at  last  envelopes  this  delicate  part 
«  of  his  sul^ect,—Hasthi{r9,— India,— the  book 

*  and  all,  m  a  blaze  of  imagery  and  declamar 

*  tion,  which  overpowers  the  understandings 
« of  his  audience.     We  give  this  wonder&l 

*  passage  entire,— premisme  that  the  tradi- 
'  tional  accounts  of  its  effects  are  to  be 
'  credited,  not  even  l^  those  who  now  read 
«  it,— if  they  have  not  also  experienced  the 
'  witchery  of  this  extraordinary  man's  voice, 

*  qy€,«Qd  action.'  Ed.  Her.  Vol.  XVI,  p.  lU. 


and  our  merchants,  and  abandoomg  our 
Oriental  empire.  Until  this  be  done,  netdier 
religion  nor  philosophy  can  be  pressed  veij 
far  mto  the  aid  of  reformation  and  punisn- 
ment — If  England,  from  a  lust  of  amlntion 
Aad  dommion,  will  insist  on  maintaining 
despotic  rule  over  distant  and  hostile  nationaL 
beyond  all  comparison  more  numerous  and 
extended  than  herself,  and  gives  commission 
to  her  viceroys  to  govern  them  with  no  other 
instructions  than  to  preserve  them,  and  to 
secure  permanently  their  revenues;  wilti 
what  colour  of  consistency  or  reason  caa 
she  place  herself  in  the  moral  chair,  and 
affect  to  be  shocked  at  the  execution  of  her 
own  orders ;  adverting  to  the  exact  meature 
of  wickedness  and  injustice  necessary  to  their 
execution,  and  complaining  only  of  the  exeai 
as  the  immorality,  considering  her  authority 
as  a  dispensation  for  breaking  the  commands 
of  God,  and  the  breach  of  them  as  only 
punishable  when  contrary  to  the  ordinances 
of  man. 

Such  a  proceeding,  gentlemen,  be^ts  serious 
reflections. — It  would  be  better  perhaps  for  the 
masters  and  the  servants  of  all  such  govern^ 
ments,  to  Join  in  supplication,  that  the  great 
Author  of  violated  humanity  may  not  con« 
found  them  together  in  one  common  judg^ 
ment.* 

Gentlemen,  I  find,  as  I  said  before,  I  have 
not  suflicient  strength  to  go  on  witli  the  re- 

*  '  In  considering  this  passage,'  observes 
the  elegant  and  judicious  writer  whom  I  have 
so  frequently  quoted,  •  we-eamestly  entreat  the 
'  reader,  whoever  he  may  be,  to  reiect  on  the 
moral  of  it,  as  it  bears  on  the  great  questioq 
of  East  Indian  policy ;  but,  as  fiur  as  rebtes 
to  the  character  of  Mr.  Erskine*s  eloquence, 
we  would  point  out,  as  the  most  remarkable 
feature  in  it,  that  in  no  one  sentence  is  the 
subject— the  business  in  hand — ^the  case— - 
the  client— the  verdict,  lost  sight  of;  and 
that  the  fire  of  that  oratory,  or  rather  that 
rhetoric  (for  it  was  auiie  under  discipline), 
which  was  melting  the  hearts,  and  dazzling 
the  understandings  of  his  hearers,  had  not 
the  power  to  touch  for  an  instant  the  hard 
head  of  the  Niti  Pritu  laaycr,  from  which 
it  radiated ;  or  to  make  him  swerve,  by  one 
hairbreadth  even,  from  the  minuter  details 
most  befitting  his  purpose,  and  the  alternate 
admissions  and  disavowals  best  adapted  to 
put  his  case  in  the  tafeti  position,  .This, 
indeed,  was  the  grand  secret  of  Mr.  Erskine's 
unparalleled  success  at  the  English  bar. 
Without  it,  he  might  have  filled  Westmin- 
ster-hall  with  his  sentences,  and  obtained  a 
reputation  for  eloquence,  somewhat  like 
the  fame  of  a  popular  preacher  or  a  dis- 
tinguished actor;— but  his  fortunes — aye, 
and  the  liberties  of  his  country— are  built 
on  the  matchless  skill  with  which  he  could 
subdue  the  genius  of  a  first  rate  orator  to 
the  uses  of  ttie  most  consummate  advocate 
i>f  the  «ge.«^£d«  ficvp  Vd.  XVI;  p.  116. 
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imrifitaf  parts  of  ihe  book  •— I  hope,  however, 
thai,  notwithstandiitt  my  omissions,  you  are 
now  ednpletely  safttsrod,  that  whatever  errors 
or  misconceptions  may  Imve  misled  the  writer 
of  these  pages,  the  justi6cation  of  a  person 
whom  he  iMsueved  to  be  innocent,  and  whose 
accusers  had  themselves  appealed  to  the 
public,  was  the  single  object  of  his  contem- 
platioii.  If  I  have  succeeded  in  that  object, 
every  purpose  which  I  had  in  addressing  you 
has  bc^n  answered. 

It  only  now  remains  to  remind  you,  that 
another  consideration  has  been  strongly 
presMd  tipon  you,  and,  no  doubt,  will  be  m- 
sisled  on  in  reply. — ^You  will  be  told  that  the 
matters  which  I  have  been  justifying  as  legal, 
and  eveif  meritorious,  have  therefore  not 
been  made  the  subject  of  complamt;  and 
that  whatever  intrinsic  merit  parts  of  the 
book  may  be  supposed  or  even  admitted  to 
possess,  such  merit  can  afford  no  justification 
to  the  selected  passages,  some  of  which, 
even  with  the  context,  carry  the  meaning 
chai]ged  by  the  information,  and  which  are 
indecent  animadversions  on  authority. — To 
tlita  I  would  answer  (still  protesting  as  I  do 
against  the  af^lication  of  any  one  of  the  in- 
nuendos),  that  if  you  are  firmly  persuaded  of 
the  singleness  and  purity  of  the  author's  in- 
tentions, you  are  not  bound  to  subject  him 
to  infamy  because,  in  the  zealous  career  of  a 
just  and  animated  composition,  he  happens 
tD  hatet  tripped  with  bis  pen  into  an  intem- 
perate expression  in  one  or  two  instances  of 
a  loi^  work. — If  this  severe  duty  were  binding 
on  your  consciences,  the  liberty  of  the  press 
would  be  an  empty  sound,  and  no  man  could 
venture  to  write  on  any  subject,  however 
pure  his  purpose,  without  an  attorney  at  one 
elbow,  and  a  counsel  at  the  other. 

From  minds  thus  subdued  by  the  terrors 
of  punishment,  there  could  issue  no  works  of 
genius  to  expand  the  empire  of  human  reason, 
nor  any  masterly  compositions  on  the  general 
nature  of  government,  bv  the  help  of  which, 
the  great  common-wealths  of  mankind  have 
founded  their  establishments ;  much  less  anj 
of  those  useful  applications  of  them  to  en- 
seal conjunctures,  by  which,  from  time  to 
thne,  our  own  constitution,  by  the  exertion 
of  patriot  citizens,  has  been  brought  back  to 
its   standard. — Under  such  terrors,  all  the 

rit  lights  of  science  and  civilization  must 
extinguished :  for  men  cannot  communi- 
cate their  free  thoughts  to  one  another  with  a 
lash  held  over  their  heads.  It  is  the  nature 
of  every  thing  that  is  great  and  useful,  both 
in  the  animate  and  inanimate  world,  to  be 
wild  and  inegular,-— and  we  must  be  content- 
ed to  take  them  with  the  alloys  which  belong 
to  them,  or  live  without  them.— Genius  breaks 
from  the  fetters  of  criticism,  but  its  wander* 
ings  are  sanctioned  by  its  majesty  and  wisdom 


*  Lord  Erskine  was  now  so  ill,  that  he 
could  scarcely  stand  up  while  he  addressed 
tiie  jury« — Hoic  to  Enkim's  Speeches. 


when  it  advances  in  its  path; — subject  it  fo^ 
the  critic,  and  you  tame  it  into  dulness.-* 
Mighty  rivers  break  down  their  banks  in  the 
winter,  sweeping  away  to  death  the  flocks 
which  are  fi^lened  on  the  soil  that  they  ferti- 
lize in  the  summer :  the  few  may  be  saved  bv 
embankments  from  drowning,  but  the  Hock 
must  perish  for  hbnger. — Tempests  occa*' 
sionally  shake  our  dwelungs  and  dissipate  our 
commerce ;  but  they  scourse  before  them  the 
lazy  elements,  which  wiUiout  them  would 
stagnate  into  pestilence.— In  like  manner. 
Liberty  herself,  the  last  and  best  gifl  of  God 
to  hb  creatures,  must  be  taken  just  as  she  is; 
— YOU  might  pare  her  down  into  bashful  re- 
gularity, and  shape  her  into  a  perfect  mode! 
of  severe  scrupulous  law,  but  she  would  then 
be  Liberty  no  longer ;  and  you  nuist  be  con« 
tent  to  die  under  the  lash  of  this  inexorable 
justice  which  you  had  exchanged  fbr  the  ban- 
ners of  Freedom. 

If  it  be  asked  where  the  line  to  this  indul- 
gence and  impunity  is  to  be  drawn ;  the  an- 
swer is  easy.— The  liberty  of  the  press  on 
general  suljecti  com^rchenas  and  implies  as 
much  strict  observance  of  positive  law  as  i^ 
consistent  with  perfect  purity  of  intentioHj^ 
and  eaual  and  useful  society ;  and  what  that 
latitude  is,  cannot  be  promulgated  in  the  ab* 
stract,  but  must  be  judged  of  in  l^t  particular 
ifutance,  and  consequently  upon  this  occa- 
sion must  be  judged  of  by  you,  without 
forming  any  possible  precedent  for  anv  other 
case ; — and  where  can  the  judgment  be  pos- 
sibly so  safe  as  with  the  members  of  that 
society  which  alone  can  suffer,  if  the  writing 
is  calculated  to  do  mischief  to  the  public? 
You  must  therefore  try  the  book  by  that 
criterion,  and  say,  whether  the  publication 
was  premature  and  offensive,  or,  in  other 
words,  whether  the  publisher  was  bound  to 
have  suppressed  it  until  the  public  ear  was 
anticipated  and  abused,  and  every  avenue  to 
the  human  heart  or  understanding  secured 
and  blocked  up  ?  I  see  around  me  those  by 
whom,  by-and-by,  Mr.  Hastings  will  be  most 
ably  and  eloquently  defended  ;•  but  I  am 
.sorry  to  remind  my  friends,  that,  but  for  the 
right  of  suspending  the  public  judgment  con- 
cerning him  till  their  season  of  exertion  comes 
round,  the  tongues  of  angels  would  be  insuf- 
ficient for  the  task. 

Gentlemen,  I  hope  I  have  now  performed 
my  duty  to  my  client— I  sincerely  nope  that 
I  have ;  for,  certainly,  if  ever  there  was  a  man 
pulled  the  other  way  by  his  interests  and  af- 
fections,— if  ever  there  was  a  man  who  should 
have  trembled  at  the  situatk>n  in  which  I  have 
been  placed  on  this  occasion,  it  is  myself, 
who  not  only  love,  honour,  and  respect,  but 
whose  future  hopes  and  preferments  are 
linked  from  firee  choice  with  those  who  firom 

*  Mr.  Law,  now  lord  Ellenborough,  Mr, 
Plumer,  now  vice-chancellor, and  Mr/Dallas, 
now  one  of  the  ju<)ge8  of  the  court  of  Common 
Pleas, 
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the  mistakes  of  the  aathor  are  treated  with 
great  severity  and  iiyu8tice.-«The8e  are  strong 
retardments;  but  I  have  been  uiged  on  to 
activity  by  considerations,  which  can  never 
be  inconsistent  with  honourable  attachments, 
either  in  the  political  or  social  world, — ^the 
lovex>f  justice  and  of  liberty,  and  a  zeal  lor 
the  constitution  of  my  coun^,  which  is  the 
inheritance  of  our  posterity,  of  t^ie  public, 
and  of  the  world.  These  are  the  motives 
which  have  animated  me  in  defence  of  this 
person,  who  is  an  entire  stranger  to  me ; — 
whose  shop  I  never  go  to; — ^and  the  author 
of  whose  publication,  as  well  as  Mr.  Hast- 
ings, who  is  the  object  of  it,  I  never  spoke  to 
ID  my  life. 

One  word  more,  gentlemen,  and  I  have 
done. — Every  human  tribunal  ought  to  take 
care  to  administer  justice,  as  we  look  here- 
after to  have  justice  administered  to  our- 
selves.—Upon  the  principle  on  which  the 
AttomeyHEeneml  prays  sentence  upon  my 
eHent, — God  have  mercy  upon  us ! — Instead 
of  standing  before  him  m  judgment  with  the 
bojMsand  consolations  of  Christians,  we  must 
call  upon  the  mountains  to  cover  us ;  for 
which  of  us  can  present,  for  omniscient  exa- 
mination, a  pure,  unspotted,  and  faultless 
course  ?  But  1  humbly  expect  that  the  bene- 
volent Author  of  our  being  will  judge  us  as  I 
have  been  pointing  out  for  your  example. — 
Holding  up  the  great  volume  of  our  lives  in 
his  haius,  and  regardine  the  general  scope  of 
them ; — if  he  discovers  benevolence,  charity, 
and  good-will  to  man  beating  in  the  heart, 
where  he  alone  can  look; — if  he  finds  that 
our  conduct,  though  often  forced  out  of  the 
path  by  our  infirmities,  has  been  in  general 
well  directed;  his  all-searching  eve  will  as- 
suredly never  pursue  us  into  tnose  little 
comers  of  our  lives,  much  less  will  his  justice 
select  them  for  punishment,  without  the 
general  context  of  our  existence,  by  which 
mults  may  be  sometimes  found  to  have  grown 
out  of  virtues,  and  very  many  of  our  heaviest 
offences  to  have  been  grafted  by  human  im-* 
perfection  upon  the  best  and  kindest  of  our 
affections.— rio,  gentlemen,  believe  me,  this 
,is  not  the  course  of  divine  justice,  or  there  is 
no  truth  in  the  Gospels  of  Heaven. — ^If  the 

feneral  tenour  of  a  man's  conouct  be  such  as 
have  represented  it,  he  mav  walk  through 
the  shadow  of  death,  with  all  his  faults  about 
him,  with  as  much  cheerfulness  as  in  the 
common  paths  of  life ;  because  he  knows,  that 
instead  or  a  stem  accuser  to  expose  befoie  the 
Author  of  his  nature  those  frail  passages, 
which,  like  the  scored  matter  in  the  book  be- 
fore you,  chequer  the  volume  of  the  brightest 
and  best-spent  life,  his  mercy  will  obscure 
them  from  the  eye  of  his  purity,  and  our  re- 
pentance blot  them  out  for  ever. 

All  this  would,  I  admit,  be  perfectly  fo- 
reign, ami  irrelevant,  if  you  were  sitting  here 
in  a  case  of  property  between  man  and  man, 
where  a  strict  rule  of  law  must  operate,  or 
there  would  be  an  end  of  civU  Ufa  and  society. 


— It  would  be  equally  foreign,  and  «liU  mom 
urelevant,  if  appued  to  those  shamefiil  attacks 
upon  private  reputation  which  are  the  bane 
and  disgrace  of  the  press;  by  which  whole 
families  have  been  rendered  unhappy  during 
life,  by  aspersions  cmel,  scandalous,  and  ua» 
just. — Let  ^uca  f.iBELL£as  remember,  that 
no  one  of  my  principles  of  defence  can  at  any 
time  or  upon  an^^  occasion  ever  apply  to  shield 
THEM  fh>m  punishment:  because  such  con- 
duct is  not  only  an  infringement  of  the  rights 
of  men,  as'they  are  defined  by  strict  law,  bui 
is  absolutely  incompatible  with  honour^  honesty^ 
or  mistakefi  good  intention. — On  such  men  let 
the  attornevHgeneral  brine  forth  all  the  artiU 
lery  of  hb  office,  and  the  tnanks  and  blessings 
of  the  whole  public  will  follow  him. — But 
this  is  a  totally  different  case. — Whatever 
private  calumny  may  mark  this  work,  it  hasnoi 
been  made  the  subfect  ofeomplaintf  and  we  have 
therefore  nothing  to  do  with  that^  nor  any  right 
to  consider  it, — ^Wc  are  trying  whether  the 
public  could  have  been  considered  as  o&nded 
and  endangered,  if  Mr.  Hastings  himself^  ia 
whose  place  the  author  and  publisher  luive  a 
right  to  put  themselves,  had,  under  all  the 
circumstances  which  have  been  considet^d^ 
composed  and  published  the  volume  under 
examination. — Thatouestion  cannot,  in  com- 
mon sense,  be  any  thing  resembling  o  gues^ 
tion  ^LAW,  but  is  a  pure  question  of  fact,  to 
be  decided  on  the  principles  which  I  have 
humbly  recommended.  I  Uierefbre  ask  of 
the  Court  that  the  book  itself  may  now  be 
delivered  to  you.  Read  it  with  attention,  and 
as  you  shall  find  it,  pronounce  your  verdict.* 


*  *  The  speech  which  we  are  inclined  to 
rank  the  next  in  importance,  but  the  first  in 
oratorical  talent,  and  happily  the  most  ac- 
curately reported  and  revised,  is  the  cele- 
brated defence  of  Stockdale,  whose  trial  may 
be  teraied  the  Case  of  Libels;  for  in  it  we 
have  clearly  laid  down,  and  most  powerfiilly 
enforced,  the  doctrine  which  now  enters 
into  every  such  question, — viz,  that  if; 
taking  all  the  parts  of  a  composition  toge- 
ther, it  shall  not  be  found  to  exceed  the 
bounds  of  a  free  and  fair  discussion, — so  fair  ^ 
as  a  regard  to  good  order,  the  peace  of  so- 
ciety, and  the  security  of  the  government  re* 
quires,  but  so  free  as  the  nature  of  our  happy 
constitution,  and  the  unalienable  ri^t  ef 
Englishmen  to  canvass  public  affairs,  aulows; 
— i^  in  shor^  the  discussion  be,  upon  the 
whole,  sufficiently  decent  in  its  language 
and  peaceable  in  its  import,  althou^  marked 
with  great  freedom  of  opinion,  and  couched 
in  terms  as  animated  as  a  free  man  can  use 
on  a  subject  that  interests  him  deeply  ;— 
although  even  a  great  share  of  heat  should 
be  found  in  the  expression,  and  such  invec- 
tive as,  si^assing  the  bounds  of  candour 
and  of  chanty,  can  only  be  excused  by  the 
violence  of  honest  feelings  ;-:^^yi  although 
detached  passages  may  be  pitched  upon,  m 
their  nature  and  separate  capad^  amounting 
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Mr.  Attorney  General.  Gentlemen  of  the 
juiy;~My  Warned .  friend  and  I  stand  vtxy 
touch  contrasted  With  each  other  in  this 
cause. — ^To  him  belong  infinite  eloquence  and 
iocenuityy  a  gift  of  persuasion,  beyond  that 
n^ch  I  almost  ever  knew  fall  to  any  man's 
share,  and  a  power  of  language  greater  than 
that  which  ever  met  my  ear. 

In  his  situation,  it  b  not  only  permitted  to 
lum,  but  it  is  commendable,->it  is  his  duty  to 
his  client, — to  exert  all  those  faculties,  to  com- 
prehend every  possible  topic,  that  by  the  ut- 
most stretch  of  ingenuity  can  possibly  be  in- 
tzoduced  into  the  roost  remote  connexion  with 
the  cause.  I,  on  the  other  hand,  eentlemeny 
must  disclaim  those  qualitiei  which  I  ascribe 
to  my  learned  friend — nantelv,  that  inge- 
nuity, that  eloquence,  and  that  power  of 
words; — but  if  thev  did  belong  to  me,  we 
stand  contrasted  also  in  this  circumstance, 
that  I  durst  not  in  my  present  situation  use 
them,  whatever  little  efibrt  I  might  make  to 
that  effect,  acting  the  part  sunply  of  an  advo- 
cate in  a  private  cause.  All  that  1  must 
abandon  to^y,  recollecting  the  situation  in 
which  I  stand.  Gentlemen,  however  un- 
woTthiW,  yet  so  it  is,  that  I  stand  in  the  situa^ 
tjon  01  the  first  officer  of  this  high  court; 
therefore  the  utmost  fair  dealing,  the  plainest 
common  sense,  the  clearest  argument,  the 
utmost  honajides  with  the  Court  and  jury,  are 
the  duties  incumbent  upon  me.  In  that 
spirit  therefore,  gentlemen,  ^ou  will  not  ex- 
pect from  me  the  discharge  of  my  duty,  in  any 
other  way  than  by  the  most  temperate  obser- 
vation, and  by  the  most  correct  and  the  fairest 
reasoning  in  my  power. 

One  should  have  thouzht,  from  the  general 
tam  of  m^  learned  friend's  arguments,  that  I 
had  in  this  information  imputed  it  as  a  crime 
to  the  deceased  gentleman  whom  he  has 
named,  and  whom  I  think  I  hardly  recollect 
CTcr  to  have  heard  named  before, — ^that  I  had 
imputed  it  to  him  as  an  offence,  merely  that 
he  reasoned  in  defence  of  Mr.  Hastings  ably 
and  eloquently,  as  is  asserted.  Mv  learned 
friend  has  said,  that  I  have  picked  out  pas- 
sages here  ana  there  disconnected  and  dis- 
jointed, and  have  omitted  a  vast  variety  of 
other  passages.  I  hardly  think  that  his 
second  observation  would  have  been  made, 

*to  libels; — ^yet  these  also  shall  be  over- 
'  looked,  and  the  defendant  acquitted,  on  the 

*  ground,  that  he  has  only  used  the  grand 
'  ri^ht  of  political  discussion  with  uncommon 
'vehemence.    This  great  doctrine,  now  on 

*  the  whole  generally  received,  was  first  fully 
'  expounded  m  the  defence  of  Stockdale ;  and 
'  it  forms  obviously  the  foundation  of  what- 

*  ever  is  more  than  a  mere  name  in  the  liberty 
'of  the  press, — the  first  and  proudest  pre- 
'  eminence  of  this  country  over  all  the  rest  of 
'Europe.*  EdinbttCik  Review,  Vol.  XVI. 
p.  108. 


h«)  it  not  been  for  the  sake  of  his  first ;  but 
inasmuch  as  I  studiously  avoided,  and  would 
insert  no  one  sinsle  line  that  consisted  of  fair 
reasoning  and  de^nce  for  Mr.  Hastings,  inas* 
much  as  it  was  no  part  of  my  duty  so  to  do ; 
he  has  exculpated  me  by  saying,  that  the» 
ith  that  which  was 


thing: 


loading  an  information  witl 

not  immediately  to  the  point,  was  a 

which  I  had  avoided  with  propriety. 

This  book,  as  my  learned  friend  himself  haar 
described  it  to  you,  and  read  the  grttater  part 
of,  consists  of  many  different  hesuls;  it  con- 
fists  of  an  historical  narration  of  facts ;  iMx 
which  I  do  not  quarrel. — ^It  consists  of  ex- 
tracts from  ori^nal  papers ;  with  which  I  da 
not  quarrel.— -It  consists  of  arfi;uments,  of  re^ 
soniiiff,  and  of  very  good  declamation;  withr 
that  I  do  not  auarrel.--But  it  consists  also  of 
a  stain,  and  a  Jeep  stain,  upon  your  represen- 
tatives in  parliament.  My  learned  fHenil 
says,  that  this  is  written  with  a  friendly  aeaf 
for  Mr.  Hastin]^s.>-J  Commend  that  zeal ;  but 
at  the  same  time  you  will  permit  me  to  di». 
tinguish,  if  that  could  avail,  between  the  zeal 
of  an  author  for  Mr.  Hastings,  and  the  cold 
lucrative  motives  of  the  printer  of  that  ai^ 
thor*s  work.  It  vras  the  duty  of  that  printer 
to  have  the  work  revised  by  some  one  else,  if 
he  has  not  the  capacity  to  do  it  himself,  .aii4 
to  see  that  poison  does  not  circulate  among 
the  public.  It  was  his  bounden  duty  to  do 
that ;  zeal  could  not  excuse  or  exculpate  even 
the  author,  much  less  the  mechanical  printer; 
though,  perhaps,  if  this  had  been  shown  in 
manuscript  *as  the  work  of  a  zealous  fnend, 
great  allowance  might  have  been  made  for 
that  zeal. 

My  learned  friend,  for  the  pmposes  of 
argument,  deviated  into  almost  every  field 
tliat  it  was  possible  for  knowledge  such  as  his 
— for  reading, — experience, — for  knowledge 
of  nature,  am  eveiy  thing  that  belongs  to 
human  afiairs;  he  has  deviated  into  them 
at  great  length,  and  nine-tenths  of  his  argn« 
ment  consisted  of  nothing  else.  Instead  of 
that,  what  is  this  question  r— /The  coldest,  the 
dullest,  the  driest  of  all  possible  Questions. 
It  is  heither  nx>Te  nor  less  than  this,  Whether, 
when  the  great  tribunal  of  the  nation  is 
carrying  on  its  most  solemn  proceeding  for 
the  benefit  and  for  the  interests  of  the  public^ 
whether,  while  it  is  even  depending,  and  not 
ripe  for  judgment,  the  accusers,  the  House  of 
Commons,  who  carry  up  their  impeachment 
to  the  House  of  I/>rds,  are  slandered  by  being 
called  persons  acting  from  private  and  inte« 
rested  animosity ;— persons  who  studiously, 
when  they  find  a  meritorious  servant  of  the 
country  come  home  crowned  with  laurels  (as 
it  is  expressed),  are  sure  to  do  what  ?*-To 

IMPEACH   AND  TO    RDIN   HIK. 

I  shall  also  studiously  avoid  any  thing  re- 
specting politics  or  party,  or  any  thing  re- 
specting tne  conduct  or  opinions  of  any  men 
in  another  place ;  and  my  learned  friend  will 
excuse  me  also,  if  I  do  not  state  my  own. — 
These  I  avoid  for  this  reason,  that  when  we 

uigiiizea  oy  \^jOOvLv^ 


S87J 


SO  GEORGE  ni. 


Triid  ^Mr.  John  SioektUle 


[28» 


aie  within  these  vrHHs.  we  are  to  bet^e  our- 
selves to  the  true  and  genuine  principles  of 
our  law  and  constitution ;  the  justest  picture 
of  oppression  of  one  man  cannot  justi^  the 
calumniating  other  men ;  it  may  justi^  the 
defending  that  man, — ^but  it  will  not  justify  a 
sbun  upon  the  House  of  Commons  of  this 
country.  And,  gentlemen,  surely  this  author, 
considerable  as  he  is  as  a  man  acquainted  with 
composition,  betrajrs  the  cause  of  Mr.  Hast- 
ings, as  I  should  think; — at  least  he  does  Mr. 
Hastings  no  service,  by  going  beyond  his 
defence — by  deserting  and  al^doning  the 
*  declamation,  and  the  reasoning,  of  which  he 
9eems  to  be  a  considerable  master,  and 
deviating  into  slander  and  calumny  upon  the 
House  of  Commons,  his  accusers. 

My  learned  friend  has  used  an  analogy. 
He  tells  you  the  House  of  Commons  is  a 
Kcaud  jury  -. — I  close  with  him  in  that  ana- 
logy :  I  ask  you,  as  lovers  of  good  order,  as 
men  desirous  of  repressing  licentiousness,  as 
persons  who  wish  that  your  country  should  be 
decently  and  well  governed,  whether  you 
would  endure  for  an  instant,  if  this  were  an 
information  against  a  defendant  who  had 
ttubUshed  that  a  grand  jury  found  a  bill,  not 
because  they  thought  it  a  right  thing  that  the 
person  accused  should  be  put  upon  his  trial, 
but  that  they  found  the  indictment  against 
him  because  he  was  meritorious, — that  they 
did  it  from  princinles  of  private  animosity, 
and  not  with  regaru  to  public  justice : — ^If  an 
indictment  were  brought  before  you  for  a 
slander  of  that  sort  upon  a  grand  jury,  could 
you  hesitate  an  instant,  in  saying  that  it  was 
reprehensible,  and  a  thing  not  to  oe  endured? 
Why  tlien,  if  the  whole  representatives  of  the 
nation  are  acting  in  that  capacity,  if.  a^r 
many  years  investigation,  they  bring  charges 
against  an  individual,  is  it  any  apology  (justi- 
fication it  cannot  be),  for  an  author,  in  his 
leal  for  his  friend,,  to  tack  to  it  that  which 
must  be  a  dismce  to  the  country  if  it  were 
truct  and  therefore  must  not  be  circulated  with 
impunity?  The  commendation  which  even 
my  learned  friend  has  bestowed  upon  this 
work,  the  impassioned  and  animatea  manner 
in  wnich  he  has  recommended  it  to  your 
perusal,  and  that  of  every  man  in  the  country, 
most  manifestly  prove  what  I  stated  m 
opening^  this  cause ;  that  when  such  mischief 
as  this  18  found  in  a  book,  written  ^by  a  per- 
son of  no  mean  abilities,  it  comes  recom- 
mended to,  and  in  fact  misleads,  the  best 
understandings  in  the  country.  I  leave  any 
man  to  judge  of  the  mischievous  tendency^  of 
such  a  composition  compared  with  the  squibs^ 
paragraphs,  and  idle  trash  of  the  day,  which 
frequently  die  away  with  it.  Upon  this  prin- 
ciple those  passages  which  I  selected  and  put 
into  this  information,  and  which  immediately 
regard  the  House  of  Commons^  naturally  save 
oflence  to  the  House — ^they  felt  themselves 
calumniated  and  aspersed,  and  entitled  to 
redress  from  a  jury. 

My  learned  friend  saysy«-»Wby  dont  the 


House  of  Commons  themsdves  pniusb  it  ?^*- 
Is  that  an  argument  to  be  used  in  the  mouth 
of  one  who  recommends  clemency  ? — Does  he 
recommend  that  the  iron  hand  of  powev 
shouki  come  down  upon  a  man  of  this  sort, 
instead  of  temperately^wiselv,  and  judiciously 
submitting  to  the  common  law  of  this  comw 
try,  sayine.  Let  him  be  dealt  with  by  that 
common  uiw? — ^Tuere  he  will  have  ascnw 
pulously  impartial  trial ; — there  he  will  have 
every  advantage  that  the  meanest  subject  of 
the  country  is  entitled  to. 

But,  says  my  learned  fnend,  passages  are 
selected  from  distant  pages,  ana  tacked  to^ 
gether ;  the  context  between  must  explain  the 
meaning  of  those  passages;  and  he  compares 
H  to  takmg  one  half  of  a  sentence,  and  teUs 
you,  that  if  any  man  should  say,  there  is  no 
God,  taking  that  part  alone,  he  would  be  a 
blasphemer;  whereas  taking  the  whole  verse,, 
that  the  fool  hath  said  in  his  heart  there  is  no 
God,  in  that  sense  it  becomes  directly  the 
reverse  of  blasphemy ; — Now,  has  he  found 
any  one  garbled  sentence  in  the  whole 
course  of  this  information  ? — Is  not  every 
one  a  clear,  distinct,  and  separate  proposi- 
tion? On  the  contrary,  when  he  himself 
accuses  me,  not  personally  but  ofBcially,  of 
not  having  stated  the  whole  of  this  vofume 
upon  record,  and  undertaking  to  supply  my 
defects,  he  misses  thf  s  very  sentence :  *  Asscr- 
'  tions  so  hardy,  and  accusations  so  atrocious, 

*  ought  not  to  have  been  introduced  into  the 
'  preamble  of  an  impeachment,  before  an 
'  assembly  so  respectable  as  the  House  of 
'  Peers,  without  the  clearest  and  most  incon- 
'  trovertible  evidence.  In  all  transactions  of 
'  a  political  nature  there  are  many  concealed 

*  movements  that  escape  the  detection  of  the 
'  world ;  but  there  are  some  facts  so  broad 

*  and  glaring,  so  conspicuous  and  prominent, 
'  as  to  struce  the  general  eye,  and  meet 
'  the  common  level  of  the  human  under- 
<  standing.'* 

Now,  gentlemen,  I  only  adduce  this  to 
show,  that  it  is  possible  tliat  two  leaves  may 
be  turned  over  at  once  on  the  defendant*s 
side  of  the  question;  and  likewise  to  show 
you  that  I  have  not,  for  the  purpose  of  accu- 
sation, culled  and  picked  out  every  passage 
that  I  mieht  have  picked  out,  or  vevery  one 
that  wouul  bear  an  offensive  construction  ; 
but  have  taken  thosfe  prominent  parts  where 
this  author  has  abandoned  the  purpose  my 
learned  friend  ascribes  to  him,  that  of  ex^ 
tenuating  the  guilt  imputed  to  Mr.  Hastings, 
and  of  showine  that  he  had  merit  rather  than 
demerit  with  the  public.  The  passages  were 
selected  to  show  that  I  have  betaken  myself 
to  the  fiflh  head  of  the  work,  as  I  enumerated 
them  before,  where  the  author  does  not  con- 
tent himself  with  executing  that  purpose,  but 
holds  out  the  House  of  Commons  as  persona 
actuated  by  private  malice,  not  onlv  to  the 
eyes  of  the  subjects  of  this  coimtiy,  but  also 
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to  sumundiog  ostioiif^  whose  eyes  are  un- 
quegtioiMibly  upon/in^.tbnMighotitthe  whole 
course  of  the  proceeding. 

I  aak  yoii,  wh^her  any  reasonable  answer 
has  been  given  to  the  interpretation  which  I 
put  upon  the  various  passages  in  this  book  f 
Tlie  m^  of  them,  I  admit  with  my  learned 
friend,  is  simply  an  introduction;  and  it  is 
stated  in  the  information,  merely  to  show 
that  the  author  himself  knew  the  position 
and  state  of  things;  viz.  that  the  impeach- 
ment had  been  carried  up  to  the  House  of 
iMrds  and  was  there  depending  for  their 
JMdjoaent. 

Tnen,  after  having  reasoned  somewhat 
tmon  the  introduction  to  these  several  articles 
ot  impeachment,  and  after  having  stated  that 
these  had  been  circulated  in  India^  he  goes  on 
toaav, 

'  Will  accusations,  built  upon  such  a  base- 
'  less  fabric,  prepossess  the  public  in  favour 
'  of  the  impeachments  What  credit  can  we 
'  give  tu  multiplied  and  accumulated  charges, 
'  when  we  find  that  they  orinnate  firom  mis- 

*  representation  and  falsehood  ?** 

My  learned  fiiend  himself  told  you,  in  a 
subsequefit  put  of  his  speech,  that  those  ac- 
cusations originated  from  an  inquiry  which 
lasted  two  vears  and  a  half,  by  a  secret  com- 
mittee of  the  House  of  Commons  (of  which  I 
myself  was  a  pretty  laborious  member) :  if 
that  be  so,  what  pretence  is  there  here  for 
impreenaticg  the  public  with  a  belief,  that 
from  mise,.  scandalous,  and  &bricatcd  mate- 
rials, those  charges  did  originate?  Is  not 
that  giving,  a  directly  false  impression  to  the 
public  ? — ^Ave  not  those  to  be  protected  from 
slander  of  this  sort,  wiio  take  so  much  pains 
to  investigate  what  appears  to  them  in  the 
result  to  l^  a  fit  matter  not  for  them  to  de- 
cide ultimately  upon,  but  to  put  in  a  course 
.  of  trial,  where,  ultimately,  justice  will  be 
done? 

Uas  my  learned  friend  attempted  any  ex- 
planation, or  other  interpretation,  to  be  put 
upon  these  words,  than  that  which  the  inlor* 
mation  imputes  ? 

*  If,  alter  exerting  all  your  efforts  in  the 
'  cause  of  your  country,  you  return  covered 
*•  with  laurels,  and  crowned  with  success ;   if 

*  you  |H^rve  a  loyal  attachment  to  your 
'sovereign;  you  may  expect  the  thunders 
'  of    parliamentary    vengeance ; — you    will 

*  certainly  be  impeached,  and  probably  be 
'  undone.' 

Is  it  to  be  said,  and  circulated  in  print  all 
over  the  worid,  that  the  House  of  Commons 
15  composed  of  such  materials,  that  exactly  in 
proDortion  to  a  man's  merit  is  their  injustice 
and  inhuman  tyranny  ?  Is  that  to  be  said  or 
printed  freely,  under  the  pretext  that  the 
author  is  zealous  in  the  interest  of  a  gentle- 
man under  misfortune  ?  But  it  is  said,  there 
are  forty  libels  every  day  published  against 
tbb  geotleman,  and.no  one  is  permitted  to 
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defend  him >— let  allmanldnd  defend  him:— 
let  every  man  that  pleases  vrrite  what  he 
will,  provided  ha  does  it  within  the  verge  of 
the  law  ;  if  he  docs  it  as  a  iBasly  and  good 
subject,  confining  himself  to  reasonable  and 
good  argument. 

My  learned  friend  says,  If  you  stop  this, 
the  press  is  gagged ;  that  it  never  can  be  said 
with  impunity,  that  the  king  and  the  co»* 
stable  are  in  the  same  predicament.— The 
king  and  the  constable  are  in  one  respect  in 
the  same  predicament,  with  ^eat  dift'erence 
indeed  in  the  gradation,  and  m  the  compa- 
rison; but,  without  all  auestien^  both  artr 
magistrates:  the  one  thenighest,  k>  whons 
we  look  with  awe  and  reverence  ;  and  to  the 
other,  witli  obedience,  when  within  hia 
sphere :  that  mav  be  fireely  said  in  this  coun- 
try, and  ever  will  be  said. — But  is  it  the  way 
to  secure  the  liberty  of  the  press,  that  at  the 
time  when  the  nation  is  solemnly  engaged 
in  the  investigation  of  the  conduct  of  one  of 
its  first  servants,  that  servant  should  not  only 
be  defended  by  fair  argument  and  reason^ 
at  far  as  it  goes,  but  that  his  accusers  are  U> 
be  charged  with  malice  and  personal  animo.- 
sity  a^inst  him  ? 

If  £e  audacious  voice  of  slander  shall  go  sw 
high  as  that  with  impunity,  who  is  ibefe  thai 
will  ever  undertake  to  be  an  accuser  in  thia 
country  ?  I  am  sure  I,  for  one,  who  sofiue- 
times  am  called  upon  (I  hope  as  sparingly  as 
public  exigency  will  admit  of)  to  exercise  that 
odious  and  disagreeable  task,  would    with 

Eleasure  sacrifice  my  gown  if  I  saw  it  estii- 
lished,  that  even  the  highest  accusers  that 
the  country  knows  are,  under  the  pretence  of 
the  defence  of  an  individual,  to  be  vililied  and 
degraded.r— If  this  be  permitted,  ean  subordi* 
nate  accusers  expect  to  escape  I 

Gentlemen,  give  me  leave  again  to  remind 
vou,  that  notmng  can  ever  secure  a  valuable 
blessing  so  effectoally  as  enforcing  the  tem- 
perate, le^l,  and  discreet  use  of  it;  and  it 
cannot  he  necessary  for  the  liberty  of  the 
press,  that  it  should  be  licentious  to  such  aa 
extreme.  Believe  me,  that  if  this  country 
should  be  worked  up,  as  I  expressed  it  yester- 
day, to  a  paroxysm  of  disgust  against  the 
licentioumess  of  the  press,  which  has  attacked 
all  ranks  of  men,  and  now  at  last  has  mounted 
up  to  the  legislative  body,  its  liberty  perhaps 
never  can  be  in  greater  danger :— something 
may  be  done  in  that  paroxysm  of  disgust, 
which  might  be  the  graaual  meaas  of  sapping 
the  foundation  of  that  best  of  our  liberties—^ 

A  FREE  PBESS. 

Is  it  not  obvious  to  common  sense,  that  if 
the  whole  country  is  rendered  indignant  by 
the  licentiousness  of  the  press  knowing  no 
bounds,  this  is  the  instant  of  greatest  hazard 
to  its  freedom?  Besides,  is  the  folly  of  the 
subjects  of  Great  Britain  such,  that,  in  order 
to  enjoy  a  thing  in  all  its  perfection,  and  to  all 
its  good  piu-poses,  it  is  necessary  to  encourage 
its  extremest  licentiousness  ?  If  you  shall  en- 
coiiiage  this  its  extremest  licentiousness  (i 
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▼enture  to  call  it  such  when  the  great  accu- 
satorial bod  V  of  the  nation  is  slandered  in  this 
manner),  if  you  give  it  such  encouragement 
to-day,  no  man  can  tell  where  it  will  reach 
hereafter. 

Therefore,  so  far  firom  cramping  the  press, 
so  far  from  sapping  its  foundation,  so  far  from 
doing  it  an  injury ;  you  are,  on  the  contrary, 
taking  the  surest  means  to  preserve  it,  by  | 
distinguishing  the  two  parts  ot  this  book,  and 
by  saying,— True  it  is,  that  any  man  is  at 
liberty  to  expound  and  to  explain  in  print  the 
conduct  of  another, — ^to  justify  it,  if  he  pleases, 
by  stating,  in  a  manly  way,  that  which  be- 
longs to  his  subject;  but  the  moment  that  he 
steps  aside  and  slanders  an  individual,  much 
more  the  awful  body  of  the  representatives  of 
-Uie  people,  there  he  has  done  wrong; — ^there 
lie  has  trespassed  upon  the  liberty  of  the 
press,  and  has  imminently  hazarded  its  exis- 
-lencc. 

Gentlemen,  lay  your  hands  upon  your 
hearts,  ask  yourselves  as  men  of  honour  (be- 
cause I  know  that  binds  you  as  much  as  your 
oaths);  ask  yourselves,  whether  the  true 
meaning  of  this  libel  is  not,  that  n^  from 
public  grounds, — not  from  conviction, — not 
with  a  view  to  render  public  service, — ^but  from 
private  pique, — from  private  malice, — from 
by-motives,  which  I  call  corruption,  the 
House  of  Commons  have  been  induced  to 
send  this  gentleman  to  an  inquiry,  before  the 
proper  tribunal,  and  that  too,  as  the  libel  ex- 
presses it,  without  even  reading  it, — without 
nearing, — without  consideration ;  judge,  I  say, 
whether  that  be  not  the  true  exposition  of 
Ibis  libel,  and  then,  gentlemen,  consider  with 
yourselves  what  the  effect  will  be,  if  you  ratify 
and  confirm  such  an  offence  by  suffering  this 
defendant  to  escape. 

Lord  Kenyan  then  summed  up  as  follows 
—Gentlemen  of  the  Jury ;  I  do  not  feel  that 
I  am  called  upon  to  discuss  the  nature  of  this 
libel,  or  to  state  to  you  what  the  merit  of  the 
composition  is,  or  what  the  merit  of  the  ar- 
^ment  is,  but  merely  to  state  what  the  ques- 
tions are  to  which  ]^ou  are  to  apply  your 
judgment,  and  the  evidence  given  in  support 
of  th'is  information.  It  is  impossible,  when 
one  reads  the  preface  to  it,  which  states  that 
the  libel  was  written  to  asperse  the  House  of 
Commons,  not  to  feel  that  it  is  a  matter  of 
considerable  importance  ;  for  I  do  not  know 
how  far  a  fixed  general  opinion  that  the  House 
of  Commons  deserves  to  have  crimes  imputed 
to  it,  may  go ;  for  men  that  arc  governed  will 
be  thereby  much  influenced  by  the  confidence 
which  should  be  reposed  in  government — 
Mankind  will  never  forget  that  governors  are 
not  made  for  the  sake  of  themselves,  but  are 
placed  in  their  respective  stations,  to  discharge 
the  functions  of  their  office  for  the  benefit  of 
the  public ;  and  if  they  should  ever  conceive 
that  their  governors  are  so  inattentive  to 
their  duty,  as  to  exercise  their  functions  only 
to  keep  themselves  in  power,  and  for  their 


own  emolument,  without  ftttcoding  to  the  iiw 
terests  of  the  public,  government  nkust  be  re* 
laxed,  and  at  last  crumble  into  dust:  and 
therefore,  if  the  case  be  made  out,  which  is 
imputed  to  the  defendant,  it  is  no  doubt  a 
most  momentous  case  indeed ;  but  though  it 
is  so,  it  does  not  follow  that  the  defendant  is 
guilty ;  and  juries  have  been  frequently  told, 
and  I  am  bound,  in  the  situation  in  which  I 
stand,  to  tell  you,  that,  in  forming  your  judg- 
ment upon  this  case,  there  are  two  points  for 
you  to  attend  to,  namely : — 

Whether  the  defendant,  who  is  charg^ 
with  having  published  this,  did  publish  it;, 
and  whetiier  the  sense  which  the  attorney- 
eeneral,  by  his  innuendos  in  this  informatioii, 
nas  affixed  to  the  different  passages,  is  £urly 
affixed  to  them.* 

From  any  consideration  as  to  the  first  of 
these  points  you  are  deUvered,  because  it  is 
admitted  that  the  book  was  published  by  the 
defendant; — but  the  other  is  the  material 
point  to  which  you  are  to  apply  your  judg- 
ment* It  has  been  entered  into  with  woiW 
derfiil  abilities,  and  much  in  the  detail;—* 
but  it  is  not  enough  for  a  man  to  say,  I  am 
innocent;— it  belongs  alone  to  the  Great 
Searcher  of  hearts  to  know  whether  men  zre 
innocent  or  not ;  we  are  to  judge  ef  the  guih 
or  innocence  of  men  (because  we  have  no 
other  rule  to  go  by)  by  their  overt  acts,—!.  «. 
from  what  they  have  done. 

In  applying  the  innuendos,  I  accede  ei>- 
tirely  to  what  was  laid  down  by  the  counsel 
for  tne  defendant,  and  which  was  admitted 
yesterday  by  the  attorney-general,  as  counsel 
for  tiie  crown,  that  you  must,  upon  this  in- 
formation, make  up  your  minds,  that  this  was 
meant  as  an  aspersion  upon  the  House  of 

^  WiUi  respect  to  the  question  for  the  con- 
sideration of  the  jury,  see  Bushell's  case. 
Vol.  VI,  p.  1013 ;  the  note  in  Vol.  VIII,  p. 
36;  the  Seven  Bishops'  case,  Vol.  XII,  p. 
183 ;  Bayard's  case.  Vol.  XIV,  p.  502 ;  Ful- 
ler's case,  Vol.  XI\%  p.  517 ;.  Tutchin's  case^ 
Vol.  XIV,  p.  1095;  Francklin's  case,  Vol. 
XVII,  p.  625;  Zenger's  case.  Vol.  XVII,  p. 
675;  Owen's  case,  Vol.  XVIII,  p.  1«03; 
Wilkes's  case,  Vol.  XIX,  p.  1075:  Almon*s 
case.  Vol.  XX,  p.  803;   Miller's  case,  Vol. 

XX,  p.  869;  Woodfall's  case.  Vol.  XX,  p. 
895 ;  and  Uie  dean  of  St.  Asaph's  case.  Vol. 

XXI,  p.  847.  As  to  the  right  of  the  Jury 
'  to  decide  not  only  the  fact  itself,  but  also 
'  the  intention  with  which  it  was  committed, 

<  and  its  legality  or  illegality,'  see  in  addition 
to  the  references  in  the  above-mentioned 
cases,  Eden's  Principles  of  Penal  Law,  ch.  15,. 
s.  4 ;  lord  chief  justice  King's  Address  to  the 
Jury  in  the  case  of  Cook  and  Woodbunie 
[ante,  Vol.  XIV,  p.  502]  there  cited ;  Mfi. 
mron  Maseres's  Observations  on  the  Doc- 
trine of  Libels,  published  in  hb  '  Occasional 

<  Essays,'  p.  183 ;  and  the  proceeding  in  the 
House  of  Lords  on  the  Lmel  Biila,  mseited 
at  the  end  of  this  ewe* 
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GoMMons— and  I  admit  also.  that,  in  forming 
your  opinion,  you  are  not  bound  to  confine 
your  inquiry  to  those  detached  passages  which 
the  attorney-general  has  selected  as  offensive 
matter,  and  the  subject  of  prosecution. — ^But 
let  me  on  the  other  side  warn  you,  that  though 
there  maybe  much  good  writing,  good  argu- 
ment, morality,  and  numanily,  in  many  parts 
of  it,  yet  if  there  arc  offensive  passages,  the 
good  part  will  not  sanctify  the  bad  part. 

Having  stated  that,  I  ouj^ht  also  to  tell  you, 
that  in  order  to  see  what  is  the  sense  to  be 
fairly  imputed  to  those  parts  that  are  culled 
out  as  the  offensive  passages,  you  have  a  right 
to  look  at  all  the  context; — ^you  have  a  rieht 
to  look  at  the  whole  book ; — and  if  you  nnd 
it  has  been  garbled,  and  that  the  passages 
selected  by  the  attorney-general  do  not  bear 
the  sense  imputed  to  them,  the  man  has  a 
fight  to  be  acquitted ;  and  God  forbid  he 
should  be  convicted. — ^It  is  for  you,  upon  read- 
ing the  information,  which,  if  you  go  out  of 
court,  you  will  undoubtedly  take  with  you, 
and  by  comparing  it  with  this  pamphlet,  to 
sec  whether  the  sense  the  attorney-general 
has  affixed,  is  fairly  affixed;  always  beinj^ 
guided  by  this,  that  where  it  is  truly  ambi- 
tious and  doubtful,  the  inclination  of  yoiu- 
judgment  should  be  on  the  side  of  innocence; 
— but  if  you  find  you  cannot  acquit  him 
without  distorting  sentences,  you  are  to  meet 
this  case,  and  all  other  cases,  as  I  stated  .yes- 
terday, with  the  fortitude  of  men,  feeling  that 
they  have  a  duty  upon  them  superior  to  all 
leanine  to  parties;  namely,  the  administra- 
tion ofjustice  in  the  particular  cause. 

It  would  be  in  vain  for  me  to  go  through 
this  pamphlet  which  has  been  just  put  into 
my  hand,  and  to  say  whether  the  sense  af&xed 
is  the  fair  sense  or  not.  As  far  as  disclosed 
by  the  information,  these  passages  afford  a 
strong  bias,  that  the  sense  affixed  to  them 
is  the  fair  sense ;  but  of  that  ,vou  will  judge, 
n6t  from  the  passages  themselves  merely, 
but  by  readine  the  context,  or  the  whole 
book,  so  mucn  at  least  as  is  necessary  to 
enable  you  to  ascertain  the  true  meaning  of 
the  autnor. 

If  I  were  prepared  to  comment  upon  the 
pamphlet,  in  my  situation  it  would  be  im- 
proper for  me  to  do  it;  my  duty  is  fulfilled 
when  I  point  out  to  you  what  the  questions 
are  that  are  proposed  to  your  judgment,  and 
what  the  evidence  is  upon  the  questions ; — 
the  result  is  yours,  and  yours  only. 
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The  jury  withdrew  for  about  two  hours, 
when  they  returned  into  court  with  a  verdict 
finding  the  defendant— Not  Guilty.* 


.  ^To  the  report  of  this  ^ase,  ondnally  pub- 
lished by  the  defendant,  was  suQoined  lord 
Ecskine's  excellent '  Argument  in  support  of 
<  the  Rights  of  Juries,'  which  see  in  the  case 
of  the  dean  of  St.  Asaph,  ante,  VoL  XXI, 
V  971. 


Stockdale*s  bein^  the  last  trial  for  a  li- 
bel fin  this  collection],  antecedent  to  stat. 
3f ,  Geo.  3,  c.  60, 1  here  insert  from  the  Jour- 
nal the  proceedings  which  took  place  in  the 
House  of  Ixrds  preparatory  to  the  enacts 
ment  of  that  celebrated  law. 

''3lOeo.3rd,A.  D.  1791. 

**  Die  Jaoity  S*  Junii, — A  message  was 
brought  from  the  House  of  Commons  oy  Mr. 
Fox  and  others;  with  a  bill  intituled,  *  An 
'  Act  to  remove  doubts  respecting  the  fiinc- 

*  tions  of  Juries  in  cases  of  Libel ;'  to  which 
they  desire  the  concurrence  of  this  House. 

'*  The  said  bill  was  read  the  first  time. 
'*  Ordered,  That  said  bill  be  printed. 

<-  Veneris,  3"  Junii. — Ordered  that  the  bill, 
intituled  '  An  Act  to  remove  doubts  respect- 
'  ing  tlie  fiinctions  of  Juries  in  cases  of  Libel/ 
be  read  a  second  time  on  Wednesday  next. 

"M«rcttrti,  8*  Junti. — The  order  of  the  day 
being  read  for  the  second  reading  of  the  bill) 
intituled  '  An  Act  to  remove  doubts  re- 
'  specting  the  functions  of  Juries  in  cases  of 

*  Libel :' 
**  Moved,  *  That  the  said  bill  be  now  read  a 

*  second  time.' 
"  Which  being  objected  to; 

. ''  After  debate,  an  amendment  was  proposed 

to  be  made  to  the  said  motion,  by  leaving 

out  the  word  '  now,'  and  inserting  insteaa 

thereof  *  this  day  month.' 

"  Moved, « To  adjourn  the  debate  for  half  an 

*  hour.' 
"  The  question  was  put  thereupon; 
"  It  was  resolved  in  the  negative. 
**  Then  the  question  was  put,  *  Whether 

'the   word  '  now'  shall  stand  part  of  the 

*  motion  f' 
<*  It  was  resolved  in  the  negative. 
"Then  the  duestion  was  pu^  '  Whether  the 

'  words  '  this  aay  month '  shall  be  there  in-> 
•serted?' 

<'  It  was  resolved  in  the  affirmative. 

**  Dissentient. 

1st  "  Because  we  hold  it  to  be  an  unalien* 
able  right  of  the  people,  that  in  cases  of  libel 
(as  well  as  in  all  criminal  cases)  the  jury 
should  decide  upon  the  whole  matter  that 
may  constitute  the  euilt  or  innocence  of  the 
person  accused ;  ana  that  in  cases  of  libel,  the 
jury  ought  not  to  be  directed  by  the  judge  to 
find  the  defendant  or  defendants  guilty, 
merely  on  the  proof  of  the  publication  by 
such  defendant  or  defendants  of  the  paper 
charged  to  be  a  libel,  and  of  the  sense  as- 
cribe to  the  said  paper  in  the  indictment 
or  information : 

3dly.  "  And  because  we  conceive  that  the 
said  right  of  the  people  is  of  the  utmost 
consequence  to  the  freedom  of  this  nation 
and  to  that  great  bulwark  of  its  rights  the 
liberty  of  the  press : 

3dly.  <<  Ana  because  we  conceive  that  the 
bill  sent  ficom  the  Commons  is  well  calcu* 

uiqiiizea  dv  K^jOOx*-^- 
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lated  to  convey  a  parUuDentaiy  declaration^ 
aad  eoactment  of  the  said  important  right 
«f  the  people,  and  because  we  conceiYe  that 
erery  delay  of  such  declaration  and  enact- 
ment to  be  in  the  highest  degree  dangerous 
to  the  safety  of  the  subject : 

4thly.  <|  And  because  we  conceive  that  we 
cannot  with  propriety  refuse  our  immediate 
assent  to  propositions  which  no  person  in 
the  debate  did  deny  to  be  salutary,  and  be- 
cause we  conceive  that  this  delay  toads  to 
give  countenance  to  doubts  that  we  ap- 
prehend to  be  utterly  ill  founded,  and  to 
encourage  a  contest  of  jurisdiction  that  can 
only  be  injurious  to  the  rej;ular  and  impar- 
tial adminisUiition  of  justice  m  this  kingdom. 

**  Stanhope. 

.**  For  the  £rst  and  second  reasons. 

«  IUdkor.'' 

^  Dissentient  for  the  following  reasons: 
1st.  *'  Because  we  conceive  that  the  bill 
sent  from  the  Commons  is  of  the  liighest 
im{>ortance  for  the  preservation  of  the  rights 
of  juries,  and  that  consideriiis  the  different 
opinions  which  have  prey ailea  of  late  years 
with  respect  to  this  subject,  we  conceive 
every  delky^of  a  parliamentarjr  declaration 
Imd  cnactnient  to  be  dangerous  in  the  high- 
est degree  to  the  safc;y  of  the  subject: 

J8d.  "  Because  whatever  difference  of  opi- 
nion may  subsist  in  regard  to  the  existing 
Jaw,  there  seems  to  be  so  general  a  concur- 
rence with  resoect  to  what  ought  to  be  the 
law  in  future,  that  we  cannot  with  propriety 
refuse  our'  immediate  assent  to  provisions 
whicli  are  admitted  to  be  salutary,  on  the 
eround  of  requiring  time  to  ascertain  bow 
tar  ^  late  practice  of  the  courts  is  or  is  not 
^usjUfiable  by  the  law  of  tlie  land. 

**  Went  WORTH  Fitzwiixiaii, 

"  Laude&dalb. 

*'  Porch  EST  EA. 

"  Portland. 

^  Hay." 

•<  Ordered,  Tliatihe  said  bill  beread  a  second 
time,  on  this  day  month." 

N.  B.  The  session  of  parliament  terminated 
on  the  loth  of  June. 

''32Cco.3fd,  A.p.  1792. 
^  DieMartis,  14^  Februarii. — A  message  was 
brought  from  Uie  House  of  Commons  by  Mr. 
Fox  and  others ;  with  a  bill,  intituled  *  An 
'  Act  to 'remove  doubts  respecting  the  func- 
*  tions  of  Juries  in  cases  of  libef;'  to  which 
they  desire  the  concurrence  of  this  House. 

"  Javit,  1*  JVfar//i.— Ilodie  1"  vice  lecta  est 
billa,  intituled  *  An  act  to  remove  doubts  re- 
'specting  the  functions  of  Juries  in  cases  of 
•Libel.' 

«  Ordered,  That  the  said  bilj  be  printed.* 

^  Lune,  tV  Mar/i».--Ordered,  that  all  the 
Lords  be  summoned  to  attend  the  service  of 
the  House,  on  Tuesday  the  HOth  day  of  this 
initanty  March. 


'<  Mmni$,  9iSf  A^wlir.— Tbeerder 4^ the  day 
being  Dead  for  the  kunds  u>  be  auipmaped ; 
,  <'U  was  movad.  That  the  bill  intituled*  An 
'  Act  to  remove  doubts  respecting  the  iunc- 

*  tiens  of  Juries  in  cases  of  libel/  be  renda 
second  time.* 

**  Then  an  amendment  was  proposed  to  be 
made  to  the  said  motion,  by  adding  thente 
the  words  *  on  Tuesday  jtbe  94th  of  April 
•next' 

^  Which  being  objected  to; 

**  After  debate,  the  question  was  put '  Whe» 
<  ther  the  said  words  shall  be  added  to  the  said 

*  motion  V  ^ 

^  It  was  resolved  m  the  affirmative. 
<<  Ordered, that  the  said  bill  be  read  asecon4 
time  on  Tuc»&day  the  94tb  pf  April  next. 

**  I^na,  23«  ^pri/ti.— Ordered,  That  the 
second  reading  of  the  bill,  intituled,  *  An 
'  Act  to  remove  doubts  respectins;  the  funcr 
'  tions  of  Juries  in  cases  of  Libel,' which  stands 
appointed  for  to-morrow^  be  put  off  to  Friday 
nexL 

'<  Martu,  ^i^'il/yri/u.-Ordei^dyThat  all  the 
lords  be  summoned  to  attend  the  service  of 
the  House  nn  Friday  next. 

«  Veneris,  27**  ApriliM.— The  order  of  the  day 
bemg  read  for  the  second  reading  of  the  bill, 
intituled,  *  An  Act  to  remove  doubts  respect- 

*  ing  the  fuoctions  of  Juries  incases  of  libels  / 
and  for  the  lords  to  be  summoned. 

**  It  was  proposed,  *  That  the  following 
'  questions  be  put  to  the  judges,'  videlicii  : 

1.  <'  On  the  trial  of  sn  information  or  indicts 
ment  for  a  libel,  is  the  criminality  or  inno- 
cence of  the  paper  set  forth  in  such  informa* 
tion  or  indictment  ee  the  libel,  matter  of  foct, 
or  matter  of  law,  where  no  evidence  is  given 
for  the  defendant  P 

S.  "  Is  the  truth  or  folsehood  of  the  written 
or  printed  paper  material,  or  to  be  leA  to  the 
jury,  upon  the  trial  of  an  indictment  or  infor- 
mation for  a  libel ;  and  does  it  make  any 
difference  in  this  respect,  whether  the  epithet 
'  false'  lie  pr  be  not  used  m  the  indictment  or 
information  ? 

3.  **  Upon  the  trial  of  an  indictment  for  a 
libel,  the  publication  being  clearly  proved, 
and  the  innocence  of  the  paper  as  clearly 
manifest,  is  it  competent  and  legal  for  the 
judge  to  direct  or  recommend  to  the  juiy,  to 
give  a  verdict  for  the  defendant  > 

4.  **  Is  a  witness  produced  before  a  jury  in 
a  trial  as  above  by  the  plaintiff,  for  the  pur- 
pose of  proving  the  crinunal  intentions  ot  the 
writer,  or  by  &e  defendant  to  rebut  the  ira- 
putation,  amnissible  to  be  heard  as  a  compe- 
tent witness  in  such  trial  before  the  jury  f 

5.  **  Whether  upon  the  trial  of  an  indictment 
for  sending  a  threatening  letter,  the  meaning 
of  the  letter  set  forth  m  the  indictment  be 
matter  of  law  or  of  foct^ 

6.  ^  Whether  on  the  trial  of  an  indictanent 
for  high  treason,  the  criminahty  or  innocence 
of  letters  or  papers  set  forth  as  overt  ads  of 
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treawfi,  or  firodiiaed  as  evidence  6f  aa  overt 
act  of  trauon  <be  nwtter  of  law  or  of  iact  ? 

7.  <*  Whether,  if  a  judge  on  atrial  on  an  kidict- 
moit  or  iaibnnation  for  a  libel,  shall  give  his 
•piflion  on  the  law  to  the  jury,  ajad  leave  that 
^pioioo,  together  with  the  evidence  of  the 
publication,  and  the  application  of  the  innnen- 
dos  to  persons  and  toin^,  to  the  jury,  such 
direction  ipould  he  according  to  krw  V 

"  After  debate  the  same  were  agreed  to ; 

**  And  the  said  questions  were  accordingly 
ordered  to  be  put  to  the  judges. 

^  Ordered,That  the  further  consideratiffliof 
the  said  hill  be  put  off  to  Friday  the  4th  day 
of  May  next;  aood  that  the  judges  do  then 
attend'to  deitver  their  opinioas  upon  the  said 
questions. 

"  Mercurii,  ?•  ^fall^— It  was  moved.  That 
the  order  made  on  Friday  last,  for  the  further 
consideration  of  the  bill,  intitutled,  *  An  Act 
'  to  remove  doubts  respectin^the  mnctions  of 
'  Juries  in  cases  of  libel/  on  Friday  next ;  and 
for  the  judges  then  to  attend  to  cfeliver  their 
opinions  upon  the  questions  put  to  them,  be 
DOW  read. 

*•  The  same  was  accordingly  read  by  the 
clerk. 

"  Ordered,  That  the  said  order  he  discharged. 

"  Ordered,  That  the  further  consideration  of 
the  said  bill  be  put  off  to  Friday  the  1 1th  day 
of  this  inst.  May,  and  that  the  judges  do  then 
attend  to  deliver  their  opinions  upon  tlie  said 
questions ;  and  that  the  lords  be  summoned. 

^  Vtneris^  l"!^  Maii. — ^The  order  of  the  day 
beiag  read  lor  the  further  consideration  of  the 
lili,  lotitxited,  ^  An  Act  to  remove  doubts  re- 
f  specting  the  functions  of  Juries  in  cases  of 
Libel ;'  aad  ior  the  judges  to  deliver  their 
npioioas  u|K>n  the  questions  put  to  them  on 
the27tbof  Ajprillast: 

"  The  lordchief  haroo  of  the  court  of  Exelie- 
quer  [Eyre]  delivered  the  uoaaimmis  opinioo 
Qf  the  judges  upon  the  said  quevtiona ;  and 
rave  his  jaasons,  which  reasons  are  as  fol- 

<*  My  lords;  the  jtidges  have  tak^n  the 
qwstions  seven  m  number,  which  your  lord- 
ships have  been  piqued  to  propose  to  them, 
into  their  consideration  ;  they  have  conferred 
together,  and  have  agreed  upon  answers, 
which  I  aiB  now  to  suboiit  to  your  lordships* 

^  Your  lordships'  first  question  is,  '  On  the 
'  trial  of  an  information  or  indiistment  for  a 

*  libd,  is  the  cricninali^  or  innocence  of  the 
'  paper  set  fcMth  in  sueh  information  or  indict- 

*  caent  as  the  libel,  yialler  o(  lact,  or  matter  of 

*  law,  where  no  evidence  is  given  for  the  dfr- 
'fendant?' 

**•  Prelifliinaiy  to  all  which  we  have  to  offer 
to  your  lordships,  we  state  as  a  fundamental 
piiociple,  that  the  general  criminal  law  of 
Eoglaad  i»  the  law  ot  libel ;  and  thatthe  very 
few  particularities  which  occur  in  legal  pro- 
cetdioos  upon  hbel,  are  not  peculiar  to  the 
proeeem^i  upon  libel,  but  do  or  may  occur  ia 
all  cawa  nken  the  corpus  delkii  ia  e^eoAlly 


stated  upon  the  record ;  tlie  case  of  an  indict- 
ment for  publishing  a  forged  promissory  note 
may  be  put  as  a  pr^nant  instance. 

*'  The  matter  of  your  lordships'  first  quei^ 
tion  has  no  particular  application  to  Ubel. 

*^  We  answer,'  Thatthe  criminality  orinno> 

*  cence  of  any  act  done  (which  includes  any 

*  paper  written)  is  the  result  of  tlie  judgment 

*  which  the  law  pronounces  upon  that  act  and 
'  mnst  therefore  be,  in  all  cases  and  under  all 
^  circuoistances^  matter  of  law,  and  not  matter 

<  of  fact;  and  this,  as  well  where  evidence  is 

*  given,  as  where  it  is  not  given  for  the  defen- 

*  dant :  the  effect  of  evidence  given  for  the  de- 

<  liendant  as  to  this  question,  being  nothing 
'  more  than  to  introduce  facts  or  circumstancea 

*  into  the  case,  which  the  prosecutor  had  left 

*  out  of  it,  upon  which  it  will  still  be  for  the 

*  law  to  pronounce,  whether  the  act  dona  be 
'  criminal  or  innocent.' 

"  Your  lordships'  second  question  is,  *  Is  the 

*  truth  or  falsehood  of  the  written  or  printed 

<  paper  material,  or  to  be  left  to  the  jury,  on 

*  the  trial  of  an  indictment  or  information  for  a 
f  libel ;  and  does  it  make  any  difference  in  this 

*  respect,  whether  the  epithet'  false'  be  or  be 
'  not  used  in  the  indictment  or  information  ?' 

*'  This  question  consists  of  two  branches* 

^'  Our  answer  to  the  first  branch  of  this  ques- 
tion is,  that  the  truth  or  falsehood  of  a  wntten 
or  printed  paper  is  not  material,  or  to  be  le^ 
to  a  jury,  upon  the  trial  of  an  indictment  or 
information  for  a  libel. 

«*  We  consider  this  doctrine  as  so  firmly 
settled,  and  so  essentially  necessaiy  to  the 
mainienaoe  of  the  king's  peace,  and  the  good 
order  of  society,  that  it  cannot  now  be  drawn 
into  debate. 

"  If  it  be  asked,  why  the  vvord  false  is  to  be 
firaad  in  indictments  or  informations  for  libel  ? 
We  answer,  That  we  find  it  in  the  ancient 
forms  of  our  legal  proceedings^  and  therdbre 
that  it  is  retained ;  but  that  it  hath,  in  all 
times,  been  the  duty  of  judges,  when  thej 
come  to  the  proof,  to  separate  the  substance 
of  the  crime  from  the  formality  with  which 
it  is  attended,  and  too  frequently  loaded,  and 
to  confine  the  proof  Co  the  substance. 

**  The  cpithetya^tf  is  not  applied  to  the  prft* 
positions  contained  in  the  paper,  but  to  the 
aggregate  criminal  resultr^  libel.  We  say, 
falstis  libeliuSf  as  wc  say  faUus  prodUo^  in 
high  treason. 

''  In  ix>int  of  substance,  the  alteration  in  the 
description  of  the  offence  would  hardly  be 
felt,  if  the  epithet  were  verus  instead  oi 
fulsus, 

<<  In  the  action  for  Ubel,  the  plaintiff  is  not 

!mt  to  prove  the  matter  of  the  libel  to  be 
alse,  which  is  decisive  to  show  that  the  &lae- 
hood  is  not  part  of  the  substance  of  the  com- 
plaint; and  though  the  defendant  may  insist 
m  his  defence,  and  may  prove  that  the  nutter 
of  the  libel  is  tnie,  it  is  not  done  in  the  way 
of  contradicting  what  is  asserted  bv  the  plain- 
tiff, for  then  it  mi^it  be  done  under  the  ger 
aeial  iaaiio ;  Whexcas  if  the  defendant  meaaa 
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to  insist  that  the  matter  of  the  libel  is  true, 
he  must  plead  it  by  way  of  justification.  As 
between  him  and  the  plaintiff  seeking  to  re- 
cover damages  for  the  private  iiyury,  the 
truth  of  the  matter  of  the  libel  is  a  bar  to  the 
action  for  damages,  the  crime^  and  conse- 
Quently  ihe/aUus  libellusy  remaming  still  in 
£iU  force  against  him. 
**  The  second  branch  of  the  Question  is, 

<  Does  it  make  any  difference  in  tnis  respect, 

<  i.  e.  in  respect  of  the  materiality  of  the  truth 
f  or  falseh(x>d,  or  its  being  to  be  left  to  the 
*.  jury,  whether  the  epithet  *  false'  be  or  be 

*  not  used  in  the  indictment  or  information  ?' 

'^Our  answer  will  be  very  short.  It  can  make 
no  difference  in  this  respecL  We  are  not 
called  upon  to  give  any  opinion,  and  we  de- 
sire to  be  understood,  not  to  g^ve  any  opinion 
ss  to  the  difference  in  any  other  respect  which 
the  omission  of  a  formal  epithet,  in  an  indict- 
ment or  information  may  make. 

Your  lordships'  third  miestion  is, '  Upon  the 

*  trial  of  an  indictment  tor  a  libel,  the  publi- 
'  cation  being  clearly  proved,  and  the  inno- 

*  cence  of  the  paper  ueing  as  clearly  mani- 

<  fest,  is  it  competent  and  legal  for  the  judge 
'  to  direct  or  recommend  to  toe  jury  to  give  a 
'  verdict  for  the  defendant?' 

.  "  We  answer.  That  upon  the  trial  of  an  in- 
dictment for  a  libel,  the  publication  being 
clearly  proved,  and  the  innocence  of  the 
paper  being  as  clearly  manifest,  it  is  com- 
petent and  Te^  for  the  judge  to  direct  or  re- 
commend to  the  jury  to  give  a  verdict  for  the 
defendant.  ^  But  we  add,  that  no  case  has 
occurred  in  which  it  would  have  been,  in 
sound  discretion,  fit  for  a  judge,  sitting  at 
Nisi  Frius,  to  have  given  such  a  direction  or 
recommendation  to  the  jurjr. 

*^  It  is  a  term  in  the  question,  that  the  inno- 
cence shall  be  clearlv  manifest.  This  must 
be  in  the  opinion  of  the  judge.  But  the  ablest 
judges  have  been  sometimes  decidedljr  of  an 
opinion  which  has  upon  further  investigation 
been  discovered  to  be  erroneous,  and  it  is  to 
be  considered,  that  the  effect  of  such  a  direc- 
tion or  recommendation  would  be,  nnneces- 
terily  to  exclude  all  further  discussion  of  the 
matter  of  law  in  the  court  from  which  the 
record  of  Nisi  Prius  was  sent,  in  Courts  of 
Error,  and  before  your  lordships  in  the  dernier 
resort 

*'  Very  clear  indeed,  therefore,  ought  to  be 
tile  case  in  which  such  a  direction  or  recom- 
mendation shall  be  given.  In  a  criminal  case, 
which  is  in  any  degree  doubtful,  it  must  be  a 
very  great  relief  to  a  judge  and  jury,  and  a 
great  ease  to  them  in  the  administration  of 
criminal  justice,  to  have  the  means  of  obtain- 
ing a  better  and  fuller  investigation  of  the 
doubt,  upon  the  solution  of  vdiich  a  right 
▼erdtct,  or  a  right  judgment,  is  to  depend. 

^  A  special  verdict  would,  in  many  cases,  be 
tfae  only  means  where  the  offence  is  described 
by  some  one  or  two  technical  terms  compre- 
kending  the  whole  offence,  the  law  and  the 
fwt  GombaiMd  i  such  as  the  wosds  ^  leloDioasly 


'  did  steal.'  The  combinatioo  must  be  de* 
composed  by  a  special  verdict,  separatinc  the 
facts  from  the  legpil  qtndities  ascribed  to  them, 
and  presenting  them  in  detail  to  the  eye  of 
thejudge,  to  enable  him  to  declare,  whether 
the  legal  quality  ascribed  to  them  be  well 
ascrib^  to  them  or  not. 

*'  There  may  be  a  special  verdict  in  all  cases 
where  doubts  arise  on  the  matter  of  law,  but 
it  is  not  necessary  in  all  cases.  In  some  cri- 
minal proceedings  (the  proceedings  in  libel, 
and  the  publication  of  forged  papers,  for  in- 
stance), some  of  the  facts  are  detailed  in  the 
indictment ;  and  if  the  doubt  in  law  should 
happen  to  arise  out  of  the  fact  so  detailed,  we 
say  It  is  upon  the  record.  The  question  might 
have  been  discussed  upon  demurrer  without 
goin^  to  a  jury  at  all ;  and  after  verdict  it  may 
ue  discussed  on  a  motion  in  arrest  of  judg- 
ment. In  such  cases  a  special  verdict  is  not 
necessary.  The  verdict  *  euilty*  will  hav^ 
the  effect  of  a  special  vermct,  without  the 
expense  and  delay  of  it,  establishing  all  the 
facts,  and  leaving  the  question  of  law  open  to 
discussion. 

*'  There  are  three  situations  in  which  a  de- 
fendant, charged  with  a  libel,  may  stand  be- 
fore a  judge  and  jury  in  a  court  of  Nisi  Prius. 
First,  the  matter  of  law  may  be  doubtful ;  in 
that  case  there  ought  to  be  a  special  verdict^ 
or  a  verdict  which  shall  operate  as  a  special 
verdict  Secondly,  the  case  may,  in  the  opi- 
nion of  the  judge,  be  clear  against  the  defen- 
dant If  the  verdict  is  special  in  form  or  m 
effect,  he  has  no  reason  to  complain;  his  case 
comes  before  the  Court  from  which  the  record 
is  sent,  without  the  prejudice  of  an  authority 
against  him.  The  third  situation  is,  that  the 
opinion  of  the  judee  may  be  clear  in  favour  of 
the  defendant.  In  that  case,  whenever  it 
shall  happen,  we  have  offered  it  as  our  opi- 
nion, that  it  will  be  competent  and  legal  for 
the  judge  to  direct  an  accruittal. 

^*  Your  lordships'  fourtn  question  is,  *  Is  a 
'  witness  produced  before* a  jury  in  a  trial  as 

*  above,  bv  the  plaintiff,  for  the  purpose  of 
'  proving  tne  criminal  intentions  of  the  writer, 
<  or  b;f  the  defendant,  to  rebut  the  imputation, 
'  admissible  to  be  heard  as  a  competent  wit- 

*  ness  in  such  trial  before  the  jury  ?' 

**  This  question  is  put  so  generally,  that  we 
find  it  impossible  to  ^ve  a  direct  answer 
to  it 

**  The  criminal  intention  charged  upon  the 
defendant  in  legal  proceedings  on  libel  is 
generally  matter  of  form,  requiring  no  proof 
on  the  part  of  the  prosecutor,  and  admitting 
of  no  proof  on  the  part  of  the  defendant  to 
rebut  it 

*<  The  crime  consists  in  publishing  a  libel ;  a 
criminal  intention  in  the  writer  is  no  part  of 
the  definition  of  the  crime  of  libel  at  the  com- 
mon law.  '  He  who  scattereth  firebrands, 
'  arrows,  and  death'  (which,  if  not  an  accurate 
definition,  is  a  very  intelligible  description  of 
a  libel),  is  td  raiione  criminal ;  it  is  not  in- 
cumbent on.  the  prosecutor  to  prove  hia  is^ 
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tenty  and' on  hb  part  he  shall  not  be  heanl  to 
say,  *  Am  I  not  in  sporl?'  But  inasmuch  as 
achminal  intention  may  conduce  to  the  proof 
of  the  publication  of  all  libels,  and  inasmuch 
as  the  criminal  intention  is  of  the  substance 
of  the  crime  of  libel  in  tome  cases  by  statute, 
cases  may  be  put  where  a  witness  is  com- 
petent am  admissible  to  prove  the  criminal 
intention  on  the  part  of  the  prosecutor ;  and 
it  may  be  stated  as  a  general  rule,  that  in  all 
cases  where  a  witness  is  competent  and  ad- 
missible to  prove  the  crimixml  intention,  a 
witness  ^  also  be  competent  to  rebut  the 
imputation. 

'*  Your  loffdships'  fifth  question  is,  *  Whether 
*■  upon  tihe  trial  of  an  indictment  for  sending  a 

<  threatening  letter,  the  meaning  of  the  letter 

*  set  fofth  in  the  indictment  be  matter  of  law 

*  or  of  fact?' 

"  We  find  ourselves  embarrassed  by  the  terms 
in  which  this  question  is  proposed  to  us.  We 
find  no  diiiiculty  in  answering,  that  the  expo> 
sition  o(  the  words  of  the  letter,  set  forth  in 
an  indictment  for  sending  a  threatening  letter, 
would  belong  to  the  Court,  either  on  a  de- 
murrer, or  inTan  arrest  of  judgment;  and  we 
have  no  difficulty  in  going  a  step  fiirther,  and 
sayinff,  that  if  a  jury  upon  the  trial  of  such 
ao  indictment  were  to  find  the  letter  accord- 
ing to  its  teiKMiry  it  would  be  for  the  Court  to 
expound  the  letter. 

*<  And  whether  the  letter  (the  sense  of  it  be- 
injg  thus  ascertained)  be  a  threatening  letter 
within  the  meaning  of  the  law,  is  answered 
by  our  answer  to  the  first  question.  This  we 
state  distinctly  to  be  matter  of  law;  it  is  the 
judgment  of  the  law  pronouncing  whether 
tlie  pap^  be  criminal  or  innocent. 

^  But  your  lordships  ask  us,  <  Whether  the 

<  sense  of  the  letter  be  matter  of  law^  or  of 
•fact?' 

^  We  find  a  difficulty  in  separating  the 
sense  of  tlie  letter  from  the  letter;  the  paper 
vrithout  the  sense  is  not  a  letter. 

"Whether  there  exist;^  such  a  letter  is,  doubt- 
less, matter  of  fact;  as  much  as,  whether  it 
vds  sent  to  the  prosecutor  of  the  indictment 
It  is  also  matter  of  fiu:t,  whether  an  act  of 
parliament^  public  or  private,  exists.  And 
the  same  may  be  said  of  every  other  writing, 
from  records  of  the  highest  nature  down  to 
any  scrap  of  paper,  wherein  words  are  written 
which  can  be  qualified  with  crime  or  civil  ob- 
ligation. This  goes  no  way  towards  ascer- 
taining what  belones  to  a  jury  in  an  indict- 
ment for  send'mg  a  threatening  letter,  to  which 
we  apprehend  your  lordships'  question  was  in- 
tended to  point 

'*The  existence'of  a  public  act  of  parliament, 
your  lordships  know,  is  not  submitted  to  a 
Jury  at  all ;  private  acts  and  records  may  be 
sub  modo  ;  other  instruments  and  papers  are; 
but  all,  without  exception,  are  expounded  by 
the  judges,  and  the  legal  efiiect  of'them  de- 
clared by  the  judges.   . 

''This  does  not  rest  merely  on  the  authority 
of  lawyers;  in  the  nature  of  things  it  must 


be,  that  the  judges  must  expound  or  collect 
the  sense  of  the  paper,  in  order  to  their  de- 
claring the  operation  of  it  in  law. 

*•  The  sense  of  a  threatenbg  letter,  or  of  an^ 
other  words  reduced  into  wnting,  is  nothing 
more  than  the  meaning  which  uie  words  dor, 
according  to  the  common  aeceptation  of  words, 
import,  and  which  every  reader  will  put  upon 
them.  Judges  are  in  tnis  respect  but  readers. 
They  must  read  and  understand  before  they 
can  pronounce  upon  crimjnality  or  innocence, 
which  it  belongs  to  them  to  do.  It  is  a  ne» 
cessary  and  inseparable  incident  to  ^eir  juris- 
diction. If  they  could  resort  to  a  jury  to  in- 
terpret for  them  in  the  first  instance,  who 
shall  interpret  the  interpretation,  which,  like 
the  threatening  letter,  will  be  but  words  upon 
a  paper? 

''  We  shall  not  be  understood  to  be  speaking 
of  that  sense  of  a  paper  which  is  to  be  col- 
lected from  matter  dehorn  the  paper,  which, 
in  legal  proceedings,  must  be  stated  by  way  of 
averment ;  which  averment  would  be  to  be 
established  in  point  of  fact,  before  the  judges 
could  proceed  to  construe  a  paper.  On  a  de- 
murrer, or  on  motion  in  arrest  of  judgment, 
these  averments  would  stand  confesseio  upon 
the  record.  If  the  general  issue  is  pleaded, 
they  are  to  be  found  by  the  jury.  Judges 
have  no  means  of  knowing  matters  of  tact 
dehon  the  paper,  but  by  the  confession  of  the 
party,  or  the  finding  of  the  jury ;  but  they 
can  collect  the  intrinsic  sense  and  meaning 
of  a  paper  in  the  same  manner  as^other  rea* 
ders  do ;  and  they  can  resort  to  grammars  and 
glossaries,  if  they  want  such  assistance. 

•*  These  principles  lead  to  the  same  conclu-* 
sion  for  juries  as  forjudges,  in  all  points  be- 
loniging  to  threatening  letters,  or  to  any  other 
series  of  words  reduced  into  writing,  which 
fiill  within  the  province  of  juries.  For  in- 
stance:  upon  a  general  issue  on  an  indict- 
ment for  sending  a  threatening  letter,  a  jury 
is  to  inquire,  whether  such  a  paper  as  the 
paper  charged  in  the  indictment  exists  ?  They 
must  read,  or  hear  read,  and  understand  the 
paper  chared,  and  the  paper  produced  to 
them  in  evidence,  in  order  to  tneir  finding 
that  the  paper  charged  does  exist  The 
jury  cannot  know  that  they  are  the  same 
papers  without  comparing  both  the  words  and 
the  sense.  But,  when  the  jury  have  read, 
and  sufficiently  understood  the  paper  chareed, 
and  the  paper  produced,  so  as  to  be  enabled 
to  pronounce  that  they  are  the  same  papers  - 
when  the  averments  have  been  examined  and 
found  to  be  true ;  when  the  context  (if  there 
be  a  context  not  set  forth)  has  been  seen,  and 
understood,  and  found  not  to  alter  the  sense 
of  the  paper  produced,  and  to  put  a  difierent 
sense  upon  it  than  that  which  the  paper 
charged  imports;  and  when  the  sendmgof 
the  supposed  threatening  letter  is  fi)und  as 
charged,  then  all  inquiry  before  the  jury 
ends ;  the  rest  is  matter  of  legal  condusioa. 

*'  Your  lordships' sixth  question  is^ '  Whc:BietV 
<  on  the  trial  of  so  indictment  for  high  treauioii. 
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*  thib  cnnuittlity  or  innocence  of  letters  or 
'  papers  set  forth  as  overt  acts  of  treason,  or 

*  produced   as  evidence  of  an  overt  act  of 

<  treason^  be  matter  of  law  or  of  fiict  ?' 

^  We  have  said  in  our  answer  to  the  fint 
question,  that  in  all  cases,  and  under  all  cir- 
cumstances, the  criminality  or  itmocence  of 
an  act  done  is  matter  of  law,  and  not  of  fact. 

^  We  find  nothing  in  the  two  cases  now  ^t 
which  shmdd  lead  us  to  narrow  the  generality 
of  that  proposition,  or  to  except  either  of  those 
cases  out  of  it 

^  But  that  we  may  not  be  misundentood,we 
add,  that  this  opinion  does  not  ^  the  length 
of  taking  horn  me  juiy  the  application  of  the 
evidence  to  the  overt  act  of  which  it  is  evi> 
dence.  It  onlv  tends  to  fix  the  legal  character 
of  it  in  the  only  way  in  which  it  can  be  fixed. 
And  we  take  this  occasion  also  to  €»bserve, 
that  we  have  ofiered  no  opinion  to  your  lord- 
ships which  will  have  the  effect  of  lakii^ 
matter  of  law  out  of  a  general  issue,  or  out  of 
a  general  verdict. 

**  We  know  that  it  is  often  so  combined  with 
both,  as  to  be  inseparable  from  tliem ;  and 
we  disclaim  the  folly  of  endeavouring  to  prove, 
that  a  jury,  who  can  find  a  general  verdict, 
cannot  take  upon  themselves  to  deal  with 
matter  of  law  arising  in  a  general  issue,  and 
to  hazard  a  verdict  made  up  of  the  tact,  and 
of  the  matter  of  law,  according  to  their  con- 
ception of  the  law,  again&t  all  direction  by 
the  judge.  \ 

«  Our  aim  has  been  to  trace  the  boundary  line 
between  matter  of  law  and  fact,  as  distinctly 
as  we  could.  We  believe  that  this  is  all  that 
is  necessary  to  be  known.  We  have  found 
jurors  in  general  desiroust  of  keeping  within 
their  province,  which  is,  to  •xamious  into 
matter  of  fiict,  and  cordially  disposed  to  take 
their  directions  in  matter  of  law  from  those 
whose  education  and  habits  enable  them  to 
declare  the  law,  and  to  whom  the  law  and 
constitution  of  the  country  have  commiited 
that  important  trust. 

**  Your  lordships' last  question  is, '  Whether, 
'  if  a  judge  on  a  trial  on  an  indictment  or  iii- 

*  formation  for  a  libel,  shall  sLve  bis  opinion 

<  on  the  law  to  the  jury,  and  leave  that  opi- 

*  uion  together  with  the  evidence  of  the  jfuth- 

*  Ucation,  and  the  application  of  the  innuendos 

*  to  persons  and  things,  to  the  jury,  such  di- 
"*  rection  would  be  according,  to  Taw  ?' 

^^  If  we  do  not  misunderstand  this  question, 
it  is  substaxitiaily  answered  in  our  answer  to 
the  third  question. 

*^  We  mean  to  answer  this  question  in  the 
aQirmative ;  but,  ttiat  wq  may  be  clearly  un- 
derstood; we  desire  to  be  permitted  in  our  an- 
swer to  substitute  the  words '  declare  tlie  lawV 
instead  of  <  give  his  opinion  of  tlie  l&w ;'  and 
the  word  *  aeclaration'  inst^d  of  '  opinion,* 
where  the  word  opinion  occurs  again  in  the 
question  ;  our  answer  will  then  stand  thu^ : 

"  If  a  4iM}ge,  oD  a  trial  on  *n  indictment^  or 
information  (or  a  libel,  shall  declare  the  law  I 
tuthejury^  and.  k^ve  that  declaration^  toge- 


ther with  the  evidence  of  the  publication^ 
and  the  applicatton  of  mnuendm^  to  persons 
and  thiocs,  to  the  jury,  such  direction  would 
be  acooraing  to  law. 

^  If  by  tl^  wofda  '  leave  thatopinion  to  the 
'jury,'  is  meant,  in  any  manner,  to  refer  to 
thv  jury  the  consideration  of  what  the  law  is, 
in  any  view  of  the  particular  case  ia  evidence, 
we  are  of  opinion,  that  such  a  direction  would 
not  be  according  to  law ;  conceiving  the  law 
t»  be,  that  the  judge  is  to  declare  to  the  jury 
what  the  law  is ;  and  conceiving  that  it  is  the 
duty  of  the  jury,  if  they  will  hod  a  general 
verdict  upon  the  whole  matter  in  issue,  to 
compound  that  verdict  of  the  fiictas  it  appears 
in  evklence  before  them,  and  of  the  law  as  it 
b  declared  to  them  by  the  judge. 

*'  We  prefaced  our  answers  with  stating, 
that  the  general  criminal  law  of  England  wa9 
the  law  of  libel.  We  conclude  what  we  have 
to  ofier  to  your  lordships  with  stating,  that  the 
line  marked  out  by  the  law  for  the  coiuluct  of 
«  juiv  giving  a  general  verdict,  has  an  uni- 
vecsal  application  to  general  verdicts  on  eeue- 
ral  issues,  ia  all  cases  civil  and  cnminal;  for 
we  cannot  distinguish  between  the  of^e  and 
authority  of  a  jury  in  ciyil  and  criminal  cases, 
whatever  difference  there  may  be  as  to  their 
responsibility.  We  desire  to  put  your  lord* 
shipa  in  mind^  that  it  hath  been  the  modem 
policy  to  bring  almost  all  quaalions  upon  men*s 
dearest  and  most  valuahlo  rights,  to  be  de- 
cided oaa|{eoeral  issue,  and  it  will  be  fot 
your  lordships'  consideration^  whether  the 
line  we  have  pointed  out,  whicli  we  take  to  be 
established;  in  law  and  in  reason,  is  not  a 
great  and  essential  security  to  the  life,  Uberiy, 
and  property  of  all  the  king's  sul^ects^  from 
the  highest  to  the  lowest. 

'<  Ordered,  That  the  further  considemtion  of 
the  said  bill  be  put  off  to  Wednesday  next; 
and  that  the  Lords  be  summoned. 

**  Luna  14*  Mali — It  was  moved.  That  the 
order  made  on  Wednesday  last,  for  the  further 
consideration  of  the  bill,  intituled,  <  An  Act 

*  to  remove  doubts  respecting  the  functions  of 

*  Juries  in  cases  of  Libel,'  on  Wednesday 
next,  be  now  read.'* 

**  The  same  was  accordingly  read  by  tfao 
clerk. 

"  Ordered,  That  tlie  said  order  be  dis- 
charged. 

**  Ordered,  That  the  further  consideration  of 
the  said  bill,  be  put  off  to  Friday  next ;  and 
tiiat  the  Lords  bu  summoned. 

*'  Ordered,  That  tlie  questions  put  to  Uie 
judges  upon  the  second  reading  of  the  said 
bill ;  ana  the  ju<l^s*  opinions  upon  the  said 
questions,  as  delivered  by  the  lord  chief  baron 
of  the  Court  of  Exchequer,  be  printed. 

*'  Ftnerii  \Sf*  3ltfii.— The  order  of  the  day 
being  read  for  the  further  consideration  of  the 
bill,  intitoled,  '  An  /Vet  to  remove  doubts  re- 
'  spec  ting  the  functions  of  Juries  in  cases  of 
'  Libel ;'  and  for  the  Lords  to  he  Minimoucd : 

*'  II  was  moved,  <  That  the  said  bill  b^  now 
'  rcfwi  a  second  tiAie.'      ^-^ 

uigiiizea  oy  x^jOOvLv^ 
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''  The  said  bill  was  accordingly  read  a  se- 
tiioe. 
**  Then  it  was  moved, '  That  the  said  bill  be 

*  committed  to  a  committee  of  the  whole 
« House/ 

"  Which  being  objected  to ; 

"After  debate;    it  was  moved,   'That  the 

*  further  coasideration  of  the  said  bill,  and 

*  debate  thereupon,  be  adjourned  to  Monday 
<  next ;  and  that  the  Lords  be  summoned/ 

''The  same  was  agreed  to,  and  ordered  ac- 
cordingly. 

« iMna,  «!•  Mail  1792.— The  order  of  the 
daybflini^  read  for  the  further  consideration 
of  the  bilJ,  intituled,  *  An  Act  to  remove 
'  doubts  respecting  the  functions  of  Juries  in 

*  cases  of  Libel ;'  and  the  adjourned  debate 
thereupoD ;  and  for  the  Lords  to  be  sum> 
monea. 

**  The  House  |nroceeded  to  take  the  said  bill 
into  ftirdi«r  consideration. 

^  After  long  debate,  the  question  was  put, 
'  Whether  the  said  bill  shall  be  committed  r  It 
was  resolved  in  the  affirmative. 

'<  Ordered,  That  the  said  bill  be  committed 
to  a  committee  of  the  whole  House. 

**  Ofdered,  That  the  House  be  put  into  a 
committee  upon  the  said  bill  on  Friday  next. 

**  Veneris,  ^S""  MaiL—The  order  of  the  day 
being  read  for  the  House  to  lie  put  into  a  com- 
mittee upon  the  bill,  intituled,  *  An  Act  to 
'  remove  doubts  respecting  the  functions  of 

*  Juries  in  cases  of  Libel/ 

"Ordered,  That  the  House  be  put  into  a 
committee  upon  the  said  bill  on  Friday  next. 

"  Veneris,  !•  Junii, — The  order  of  the  day 
being  read,  for  the  House  to  be  put  into  a 
committee  upon  the  bill,  intituled,  <  An  Act 
'  to  remove  ooubts  respecting  the  functions  of 
'  Juries  in  cases  of  Libel,' 

The  House  was  adjourned  during  ))1easure, 
and  put  into  a  committee  upon  the  said  bill. 

"  After  some  time,  the  House  was  resumed : 
and  the  lord  Cathcart  reported  from  the  com- 
mittee, *  That  they  had  gone  through  the  bill, 

*  and  directed  him  to  report  the  same  to  the 
^  House,  without  any  amendment/ 

<<  Martisy  S^  JuniL— Ordered,  that  the  bill, 
intituled,  *  An  Act  to  remove  doubts  respect- 
'  ing  the  ftinctions  of  Juries  in  cases  of  Libel,' 
be  read  the  third  time  on  Monday  next;  and 
that  the  Lords  be  summoned. 

*«  Lume  !!•  Junii.— The  order  of  the  day 
being  read  for  the  thii[d  reading  of  the  bill, 
intituled,  *  An  Act  to  remove  doubts  respect- 
'  ing  the  functions  of  Juries  in  cases  of  Libel  ;* 
and  for  the  Lords  to  be  summoned : 

The  said  bill  was  accordingly  read  the  third 
time. 

''  Moved,  '  That  the  bill  do  pass/ 

^  Wluch  being  objected  to ; 

''Ai\er  debate,  the  question  was  put, 
'  Whetiier  this  bUl  shall  pass  ?' 

^  It  was  resolved  in  the  affirmative, 

VQL.XXU* 


<'  Dissentient 

1st.  '<  Because  the  rule  laid  down  by  tbe-bill, 
contrary  to  the  unanimous  opinion  of  the 
judges,  and  the  unvaried  practice  of  ages, 
subverts  a  fundamental  and  important  prin- 
ciple of  English  jurisprudence ;  which  leaving 
to  the  jury  the  trial  of  the  fact,  reserves  to 
the  Court  the  decision  of  the  law.  It  was 
truly  said  bv  lord  Hardwicke,  in  the  court  ot^ 
KingVbench,  that,  if  these  come  to  be  con- 
founded, it  will  prove  the  confusion  aud  de- 
struction of  the  law  of  England. 

9nd.  ^  Because  juries  can  in  no  case  decide 
whether  the  matter  of  a  record  be  sufficient, 
upon  which  to  found  a  judgment.  The  bill 
admits  the  criminality  of  the  writing  set 
forth  in  the  indictment,  or  information,  to  be 
matter  of  law  whereupon  iudgroent  may  be 
arrested,  notwithstanding  the  jury  have  found 
the  defendant  guilty.  This  shows  that  the 
question  is  upon  the  record,  and  distincUy 
separated  from  the  province  of  the  jury,  which 
is  onlv  to  try  facts. 

drd.  '<  Because  by  confining  the  rule  to  an 
indictment  or  information  for  a  libel,  it  is  ad- 
mitted that  it  does  not  apply  to  the  trial  of 
the  general  issue  in  an  action  for  the  same 
libel,  or  any  sort  of  action,  or  any  other  sort  of 
indictment  or  information:  but  as  the  same 
principle  and  the  same  rule  must  apply  to  all 
general  issues,  or  to  none,  the  rule  as  declared 
by  the  bill  is  manifestiy  erroneous. 

"  Thurlow.  C.     Bathubst. 
*'  Kemyok.  Abingdon. 

,  '' Walsimghak.     J0HN,*Ba>'G0]1.** 

^'  A  message  was  sent  to  the  House  of  Conw 
mons  by  the  former  messengers  [Mr.  Eamee 
and  Mr.  Spranger] : 

''  To  acquaint  them,  That  the  Lords  have 
agreed  to  the  said  bill  without  any  amend- 
ment. 

^  The  bill  together  with  others  received  the 
royal  assent,  Veneris,  16^  Junii  1702,— and  is 
as  follows : 

"An  Act  to  remove  doubts  resoecting  the 
functions  of  Juries  in  cases  of  Libel. 

"  Whereas  doubts  have  arisen,  whether  on 
the  trial  of  an  indictment  or  information  for 
the  making  or  publishing  any  libel,  where  an 
issue  or  issues  are  joined  between  the  king 
and  the  defendant  or  defendants,  on  the  plea 
of  not  guilty  pleaded,  it  be  competent  to  the 
jury  impanelled  to  trv  the  same  to  give  their 
.verdict  upon  the  whole  matter  in  issue :  Be  it 
therefore  declared  and  enacted  by  the  king's 
most  excellent  majesty,  by  and  with  the  sui- 
vice  and  consent  of  the  Lords  spiritual  and 
temporal^  and  Commons  in  this  present  par- 
liament assembled,  and  by  the  authority  of 
the  same,  tiiat  on  every  such  trial  the  jury> 
sworn  to  try  the  issue  may  give  a  genenu 
verdict  of  uuilty  or  Not  Guilty  upon  the 
whol^  matter  put  in  issue  upon  such  indicts 

*  Warren :  See  his  case  in  this  Coilection, 
A.  D.  1796,  poff. 
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ment  or  information;  and  shall  not  be  re- 
4|uired  or  directed,  by  the  Court  or  judge  be- 
fore whom  such  inilictment  or  intbrmation 
shall  be  tried,  to  find  the  defendant  or  de- 
fendants guilty,  merely  on  the  proof  of  the 
publication  by  such  defendant  or  defendants 
of  the  paper  charged  to  be  a  hbel,  and  of  the 
sense  ascribed  to  the  same  in  such  indict- 
ment or  information. 

"  Provided  always,  that,  on  every  such  trial 
the  Court  or  Judge  before  whom  such  iudiet^ 
ment  or  information  shall  be  tried,  siiail,  ac- 
cording to  their  or  his  discretion,  give  their 
or  his  opinion  and  directions  to  the  jury  on 
the  matter  in  issue  between  the  king  and  the 
defendant  or  dei'endants  in  like  manner  as  in 
other  criminal  cases. 

«  Provided  also  that  nothing  herein  contained 
shall  extend  or  be  constru^  to  extend,  to 
prevent  the  jury  from  finding  a  special  ver- 
dict, in  their  discretion  as  in  other  criminal 
cases. 

"  Provided  also  that  in  case  the  jury  shall 
find  the  defendant  or  defendants  guilty,  it 
shall  and  may  be  lawfid  for  the  said  de- 
fendant or  defendants  to  move  in  arrest  of 
judgment,  on  such  ground  and  in  such  man- 
ner as  by  law  he  or  they  might  liave  done 
before  the  passing  of  this  act ;  any  thing 
herein  contained  to  the  contrary  notwitli- 
standing.^' 

Antecedent  lo  the  enactment  of  the  above 
statute,  an  ineffectual  attempt  had  been  made 
in  the  House  of  Commons,  (March  7lli  1771), 
by  Mr.  Dowdcswell,  to  introduce  a  bill  to 
remove  doubts  as  to  the  rij^ht  of  juries  in 
trials  for  libel.  Mr.  Dowdeswell's  motion 
for  bringing  in  his  bill  was  seconded  by 
sir  George  Savile,  and  warmly  supported  by 
Edmund  Burke.  See  the  debate  thereon, 
Vol.  XVII.,  New  Pari.  Hist.  p.  43.  Mr. 
Barke*s  speech  will  be  found  in  Vol.  X.,  p. 


109  of  Burke's  Works,  8vo.  edh.  of  1812. 

The  following  was  Mr.  Dowdeswell's  bill : 

"  Whereas  doubts  and  controversies  have 
arisen  at  various  times  concerning  the  right 
of  jurors  to  trv  the  whole  matter  laid  in  id* 
die  Intents  and  informations  for  seditious  and 
others  libels :  And  whereas  trial  by  juries 
would  be  of  none  or  imperfect  effect,  if  the 
juries  were  not  held  to  be  competent  to  try 
the  whole  matter  aforesaid ;  for  settling  and 
clearing  such  doubts  and  controversies,  and 
for  securing  to  the  subject  the  effectual  and 
complete  benefit  of  tnal  by  juries  in  such 
indictments  and  informations;  Be  it  enactei, 
&c.  That  jurors  duly  empannelled  and  sworn 
to  try  the  issue  between  the  king  and  the 
defendant  upon  any  indictment  or  informa- 
tion for  a  seditious  libel,  or  a  libel  under  anj 
other  denomination  or  description,  shall  be 
held  and  reputed  competent  to  aill  intentit 
and  purposes,  in  law  and  in  right,  to  try 
every  part  of  the  matter  laid  or  charged  in 
said  indictment  dr  information,  comprehend- 
ing: the  criminal  intention  of  the  defendant, 
and  the  evil  tendency  of  the  libel  charged,  as 
well  as  the  mere  fact  of  the  publication 
tliereof,  and  the  application  by  innuctado  of 
blanks,  initial  letters,  pictures,  and  other  de^ 
vices;  any  opinion,  question,  ambiguity  or 
doubt  to  the  contrary  notwitlistandlng.** 


A  prosecution  was  likewise  instituted,  in 
consequence  of  an  address  from  the  House  of 
Commons,  a^inst  the  printer  and  publisher 
of*  The  World '  for  a  libel  contained  in  some 
remarks  on  the  tardiness  with  which  that 
House  proceeded  in  the  business  of  Hastings's 
impeachment.  See  4*1  Comm.  Journal,  463. 
Bostock  the  printer  of  the  libel,  was  brought 
to  trial  in  May  1790,  and  found  guilty. 


573.  Proceedings  in  the  Case  of  John  Frith^  for  High  Treason^ 
at  Justice  Hall  in  the  Old  Bailey,  on  Saturday^  April  17th: 
30  George  III.  a.  d.  1790.* 


[1790,  January  21st.  As  his  majesty  was 
going  in  state  to  the  House  of  Peers,  on 
passmg  the  corner  opposite  Carlton-housc, 
m  St.  James's  Park,  a  stone  was  thrown  at 
the  coach  by  a  tall  man 'dressed  in  a  scarlet 
coat,  black  breeches,  a  striped  waistcoat,  a 
cocked  hat,  wilh  an  orange-coloured  cock- 
ade ;  he  was  immediately  apprehended  and 
taken  to  Mr.  Grenville's  office,  in  the  trea- 
sury, Whitehall,  where  he  underwent  an 
examination  by  the  attorney-general  and 

•  Taken  in  short  hand  by  E.  Hodgson,  and 
published  by  authority  in  the  Sessions  paper 
of  the  above  date. 


sir  Sampson  Wright,  before  Mr.  Pitt,  Mr. 
Grenviile,  the  duke  of  Leeds,  earl  of  Chat- 
ham, and  others,  which  lasted  four  hours, 
when  he  was  committed  to  prison  for  ftir- 
tlier  examination.  He  proves  to  be  the 
same  person  who  wrote  a  libel  against  his 
majesty,  and  stuck  it  on  the  wh^ebone  in 
the  court-yard,  St.  James*s,  about  a  fort* 
night  since,  and  signed  his  name  John 
Frith,  lieutenant  of  Uie  second  battalion  of 
royals..  Afler  undergoing  several  otiier 
examinations,  he  was  committed  to  New- 
gate for  trial  on  a  charge  of  high  treason. 
Ann.  Reg.  Chron.  p.  194.] 

On  March  Ut,  a  bill  of  ixidictment  was 
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found  by  the  grtnd  juiy  against  John  Frith 
for  high  treason ;  and  on  April  17th  the  fol- 
lowing proceedings  took  place: — 

At  the  Sessions  House  in  the  Old  Bailey, 
before  the  right  honourable  William  Pickett, 
lord  mayor  of  the  city  of  London ;  the  right 
honourable  Lloyd  lord  Kenvon,  lord  chief 
justice  of  liis  majesty's  Court  of  King's-bench; 
sir  Beaumont  liotham,  knight,  one  of  the 
barons  of  his  majesty's  Court  of  Exchequer ; 
the  honoinable  John  Heath,  esq.  one  of  the 
justices  of  his  majesty's  Court  of  Common 
Fleas ;  John  William  Rose,  esq.  serjcant  at 
law,  recorder  of  tlie  said  city,  and  others  his  ma- 
jesty's justices  of  Oyer  and  Terminer  of  the 
city  of  London,  and  justices  of  goal  delivery 
of  Newgate,  holden  for  the  said  aity,  and 
county  ot  Middlesex. 

Jury. 

William  George  Thomas  Hill 

Dulton  Greenwood  William  Matthews 

Wm.  Aug.  Mitchell  Francis  OslifFe 

Kains  Ford  William  Ramsden 

John  Dell  W^illiam  Scdcole 

William  May  Laban  Tilbrookc. 

^mtruelfor  the  CroePii.— Mr.  Attorney-Ge- 
neral [Sir  A.  Macdonald,  afterwards  Lord 
Chief  Baronl;  Mr.  SoUcitor-General  [Sir 
John  Scott,  afterwards  successively  Lord  Chiet 
Justice,  C.  B.  and  Lord  Chancellor];  Mr. 
Law  [^now  (1816)  Lord  Chief  Justice,  B.  R.]; 
Mr.  Sdvester  [now  Recorder  of  London]. 

Counsel  for  the  Prisoner.— Mr,  Shepherd 

inow  Solicitor-General];   Mr.  Garrow  [now 
Lttomcy-Gencral] . 

The  prisoner  being  put  to  the  bar,  the 
clerk  began  to  arraign  him ,  *  John  Frith, 
*  you  stand  indicted  l)y  the  name  of  John 
«  Frith ;' — when  Mr. Shepherd^oue  of  hiscoun- 
sel,  addressed  the  Court  as  follows ; 

My  lord ;  before  the  prisoner  is  arraigned 
I  wish  to  make  an  application.  To-day  my 
friend  Mr.  Garrow  and  myself  are  counsel 
for  the  defendant,  Mr:  Frith;  and  thoiigh  we 
arc  furnished  with  what  we  think  a  sunicicnt 
defence,  yet  we  should  feel  ourselves  defici- 
ent, if  while  we  thought  so,  there  were  other 
evidence  that  could  be  brouglit  forward,  (and 
we  think  there  is  some  very  important  evi- 
dence which  might  be  procured  before  the 
ncut  session?,)  on  behalf  of  Mr.  Frith :  on 
t  !tat  account,  u  c,  as  counsel  for  him,  apply 
to  tiie  hi! inanity  of  the  altorney-geneml,  to 
beg  he  would  consent  to  the  postponing  this 
trial  to  the  next  sessions. 

In  this  case  we  exercise  our  duty  as  coun- 
sel :  Mr.  Frith  is  entitled  to  the  best  of  our 
judi^ment:  whether  he  will  choose  to  be 
guided  by  that  is  certainly  a  consitkration  for 
his  own  mind.  Mr.  Attorney-general  always 
will  attend  to  applications  of  this  sort; 
we  therefore  do  hope  that  he  will  consent. 

Court.  This  application  is  made  on  your 
judgment  ? 


Mr.  Oarrom.  I  entirely  concur  with  my 
learned  friend.  We  certainly,  as  counsel,  arc 
suitors  to  Mr.  Attorney-gciieral's  humanity, 
that  more  time  may  be  allowed  for  the  prV 
soner's  defence.  Whether  Mr.  Frith  himself 
will  or  will  not  consent,  I  do' not  know. 

Mr.  Garrow  to  Mr.  Frith.  Mr.  Frith,  we 
have  been  applying  to  the  Court,  or  to  Mr. 
Attorney-general,  to  pennit  your  trial  to 
stand  over  till  next  sessions,  upon  our  judg- 
ment ;  it  appearing  to  us  tliat  it  will  be  bet- 
ter, and  your  defence  better  arrani^ed. 

Prisoner,  I  object  to  it,  on  account  of  my 
health  beine  in  a  bad  state  through  long  con- 
finement. I  should  rather  meet  it  now:  if 
is  depriving  a  subject  of  his  liberty,  and  en- 
dangering his  health. 

Mr.Jtt.  Gen.  Notwithstanding  what  this 
unhappy  gentleman  has  said,  I  am  given  to 
underbtand  that  there  may  be  some  circum- 
stances in  his  situation ;  and  likewise  that  he 
is  not  very  well  able  in  point  of  pecuniary 
concerns,  to  be  so  ready  m  the  collection  of 
materials  for  his  defence,  as  many  other  pri- 
soners are:  therefore  if  mv  friends  are  of 
opinion  that  he  must  go  to  his  trial  now  un- 
der sreat  disadvantages,  possibly  arising  from 
the  last  cause,  as  well  as  the  other,  1  sliall 
have  no  obiection  to  give  the  gentlemen  such 
time  as  will  enable  them  to  collect  such  evi- 
dence as  they  may  choose. 

Prisoner.  Then  I  shall  make  an  applica- 
tion to  some  member  of  parliament  or  the 
legislature.  I  therefore  totally  appeal  against 
such  power  of  putting  off  the  trial  any  far- 
ther ;  and  whoever  dares  to  oppose  me  in  that 
respect,  I  will  represent  him  to  the  leo;isla- 
ture,  or  some  member  of  parliament ;  either 
to  general  North,  or  some  gentlemen  whom  I 
have  the  honour  of  knowing. 

Mr.  Garrow.  My  lord,  we  are  put  into  an 
arduous  situation.  Rut  for  one,  I  feel-it  to  be 
my  duty  to  take  upon  myself  in  opposition  to 
the  prisoner,  for  the  prisoners  benefit,  to  pray 
that  the  coiat,  or  rather  the  attorney- general 
will  consent  to  postponing  this  trial. 

Court.  Mr.  Attorney-General  has  conducted 
himself  on  this  occasion  as  he  always  does, 
exceedingly  liberally  and  properly;  and  is 
ready  to  give  all  that  indulgence  which  hu- 
manity calls  for,  because  justice  could  not 
be  attained  without  reasonable  delay  inter- 
posing, therefore  it  must  stand  over  till  next 
sessions. 

Prisoner.  I  do  not  admit  of  it.  And  I 
shall  make  an  application  to  parliament,  that 
I  have  been  here  three  months  in  disagreeable 
confinement;  and  the  king  has  broken  the 
mutual  obligation  between  him  and  the  sub- 
ject ;  and  the  assault  is  of  such  a  simple  kind 
of  manner ;  and  what  1  have  met  with  is  of 
such  a  natur^,  that  I  desire  to  speak  by  way 
of  extenuation,  and  to  plead  guilty  or  not 
guilty  to  the  facts.  I  then  shall  make  an 
application  as  being  illegally  detained  in 
prison,  that  you  will  not  admit  a  British  sub- 
ject to  plead  to  the  indictment :  I  therefore 
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shall  make  an  application  to  the  leoskture, 
that  you  are  violating  the  laws  of  this  kisg- 
doro.  I  will  not  put  it  in  the  power  of  the 
eentlemen  that  are  employed  lor  me  to  put 
It  off. 

Court.  It  is  impossible  for  tlie  roost  inat- 
tentive observer  not  to  be  aware  that  there 
may  in  this  case  be  a  previous  inquiry  neces- 
sary: such  is  the  humanity  of  the  law  of 
£ng[land,  that  in  all  sta^  both  when  the 
act  IS  committed,  at  the  time  when  the  pri- 
soner makes  his  defence,  and  even  at  the  day 
of  eiecution,  it  is  important  to  settle  what 
his  state  of  mind  is* ;  and  at  the  time  he  is 
called  to  plead,  if  there  are  circumstances  that 
suggest  to  one's  mind  that  he  is  not  in  the 
possession  of  his  reason,  we  must  certainly  be 
careful  that  nothing  is  introduced  into  tlie 
administration  of  justice,  but  what  belongs  to 
that  administration.  The  justice  of  the  law 
has  provided  a  remedy  in  such  cases ;  there- 
fore I  think  there  ought  now  to  be  an  inquiry 
made,  touching  the  sanity  of  tliis  man  at  this 
time;  whether  he  is  in  a  situation  of  mind 
to  say  what  his  grotmds  of  defence  here  are. 
I  know  it  is  untrodden  ground  though  it  is 
constitutional :  then  get  a  jury  toother  to 
inquire  into  the  present  state  of  his  mind  ; 
the  twelve  men  that  are  here  will  do. 

Friumer  to  Mr.  Gorraw,   I  beg  the  favour 
to  speak  to  you. 
^    Mr.  Garrov.  By  all  means,  sir. 

Prisoner,  Thepriv^f  council  were  pleased  to 
send  the  kine's  physician  to  me,  aner  I  had 
appeared  before  my  lord  Kenyon  on  the  33nd 
of  January.  I  was  examined  at  the  privy 
council  by  lord  Camden  ;  and  they  sent  the 
king's  phvsician  to  me.  I  made  dates  and 
memorandums  of  the  physician*s  visits,  like- 
wise remarks  that  I  spoke  to  him  at  various 
times;  and  of  the  apothecary's  visits  also: 
they  persevered  in  my  being  in  perfect  h^th, 
£t  to  meet  my  trial;  and  I  have  put  down  the 
conversations. 

Mr.  Justice  Hadh.  The  jury  will  take 
notice  of  that. 

The  Jury  $wom  as  foUoat: — *  You  shall 
'  diligently  inquire,  and  true  presentment 
'  make  for,  and  on  behalf  of  our  soverciffn 

*  lord  the  king,  whether  John  Frith,  the 
<  now  prisoner  at  the  bar,  who  stands  indicted 
'  for  high  treason,  be  of  sound  mind  and  un- 

*  derstanding  or  not,  and  a  true  verdict  give 
'  according  to  the  best  of  yourunderstandmg, 

*  so  help  you  God.' 

*  As  to  tlus  see  the  case  of  Bateraan,  ante 
Vol.  XI,  p.  467 :  Sir  John  iiawle&'s  Remarks 
on  that  case,  p.  476  of  the  same  Volume,  and 
the  authorities  there  cited.  See  also  4  Blackst. 
Comm.,  pp.  24,  395,  and  Christian's  notes  ; 
and  in  tins  collection  the  case  of  Purchase, 
Vol.  XV,  p.  689,  that  of  Edward  Arnold,  Vol. 
XVI,  p.  695,  the  note  to  that  case,  \q\.  XVI, 
p.  765*  the  case  of  earl  Ferrers,  Vol.  XIX,  p. 
8&5;  and  the  case  of  liadfieki,  April  86th, 
A.  o.  1800. 


Mr.  Shepherd.    Mr  Frith,  you  are  aware 

that  the  gentlemen  of  the  ^ury  who  have 
been  just  sworn,  are  ffiiiag  to  inquire  whether 
you  are  in  a  fit  situation  to  plead  at  this  time, 
and  to  l>e  tried.  Now  I  wish  you  would 
state  to  these  gentlemen  what  reasons  you 
have  to  give,  to  induce  them  to  think  yoa 
are,  and  to  produce  any  memorandums. 

Prisoner,  I  have  had  a  physician  attended 
me  two  months  past.  On  the  9%od  of  January, 
1  came  into  these  circumstances :  and  they 
were  pleased  to  send  the  king's  physician  to 
examine  me,  whether  I  was  perfectly  in  my 
senses :  I  persevered  in  being  so,  and  would 
take  no  drugs  from  the  apothecary.  I  begged 
him  to  attend  as  a  friend  to  me,  to  protect  me 
from  insult,  supposing  there  was  any  possibi- 
lity that  I  could  be  insulCed  in  this  great 
pnson :  but  if  I  had  not  been  well,  I  would 
nave  had  my  own  physician,  Dr.  Ueberden, 
who  attended  my  father  formerly,  when 
living :  I  looked  upon  him  as  a  friend  attend- 
ing me,  to  prove  that  I  was  in  my  senses  or 
any  thing  else.  I  made  memorandums  of 
his  visits,  and  the  various  conversations  that 
we  had  together.  I  made  memorandums  like- 
wise of  letters :  a  letter  which  I  wrote  to 
Messrs.  Cox  and  Greenwood;  and  I  have  a 
copy  of  it,  and  one  that  I  wrote  about  the 
d4th  of  February,  during  the  time  that  the  last 
sessions  was  here,  when  I  thought  I  might  be 
tried ;  I  then  re-copied  it  again.  I  then  men- 
tioned that  a  disaereeable  thing  had  hap- 
pened, that  general  Clarke  is  oomine  home 
m  disgrace.  To  hide  that  in&my  that  has 
happened,  they  wished  to  give  it  out  that  I 
was  out  of  my  senses.  The  agents  who  had  im- 
mediately freed  me  from  the  inconveniences 
I  was  under,  they  were  ordered  to  deny  the 
subject  the  liberty  of  drawing  on  his  agent,  on 
the  house  where  he  had  money  to  answer  his 
bills.  They  acknowledged  me  to  have  been 
perfectly  in  my  senses  at  the  time  when  I 
first  came  to  England ;  I  drew  on  them,  and 
I  have  totally  fmd  myself  from  the  inconve- 
nience I  was  under,  from  being  improperly 
detained  in  the  county  of  Cheshire.  I  was 
writing  a  letter  of  what  was  publicly  given 
out  concerning  the  subject:  I  then  wrote  to 
Messrs.  Cox,  Cox  and  Greenwood  to  beg  they 
would  send  down  some  eentlcmen  here  to 
prove  how  the  liberty  of  toe  subject  was  in- 
vaded in  1787,  in  June ;  and  such  letten  will 
prove  that  the  S4th  of  last  February  I  was 
right  in  my  mind  then;  and  that  now  I 
re-copied  it  again  about  a  fortnight  ago :  and 
it  went  through  my  attorney  to  Messrs.  Cox, 
Cox  and  Greenwood's  house ;  that  will  prove 
the  state  of  my  mind  at  that  period  of  time. 

Mr.  G arrow.  Will  you  have  the  goodness 
Mr.  Frith  to  state  to  the  Jury  the  circum- 
stance that  took  place  on  your  arrival  at 
Liverpool,  about  the  clergyman. 

Prisoner,  When  I  first  arrived  at  Liver- 
pool I  perceived  I  had  some  powers  like  those 
which  St  Paul  had;  and  the  sun  that  St. 
Paul  g^ves  a  description  of  in  the  Testament ; 
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an  extraordimiy  power  that  came  down  upon 
me«— the  power  of  Christ;  in  conseouence  of 
my  persecutiflb  and  being  ill-used,  tne  public 
wanted  to  receive  me  as  a  most  extraorainary 
kind  of  a  man ;  they  would  have  received  me 
in  any  manner  that  I  pleased.  When  I  went 
to  St  Thomas's  churcn  I  was  there  surprised 
to  bear  the  clergyman  preach  a  most  extraor- 
dinary sermon  upon  me  as  if  I  was  a  god :  I 
found  my  friends  wanted  me  to  support  that 
kind  of  fanaticism  in  this  country ;  this  ser- 
mon was  printed  afierwardsby  Eyre  the  printer 
at  Warrington ;  when  I  came  to  London  to  the 
kii^  concerning  some  military  business  I  told 
him  nothing  about  any  supernatural  abititiesor 
the  power  of  God.  When  I  went  to  the  Infir- 
mary over  Westminster-bridge,  to  the  Asylum, 
I  was  surprised  to  hear  genend  Washington's 
late  chaplain  Mr.  Duch^  ;  he  said,  I  remem* 
ber  the  words  he  said,  "  See  him  clothed  in 
grace/'  pointing  to  me;  there  were  some 
supernatural  appearances  at  that  time,  there- 
fore I  could  wish  the  privy  council  when  I 
came  to  England  or  the  parliament,  might  be 
witnesses  that  I  did  not  want  to  set  up  any 
kind  of  powers  to  the  public;  but  there  are 
such  extraordinary  appearances  that  attend 
me  at  this  moment  that  it  is  singular ;  and  all 
I  do  daily  is  to  make  memoranmims,  daily  to 
prove  myself  in  my  senses:  some  friends  in 
Cheshire  wanted  me  to  set  up  some  kind  of 
fcnattcism,  some  new  branch  of  religioiu 

Mr.  Garrotf.  Would  you  be  so  good  Mr. 
Frith  to  inform  the  Court  as  you  have  an 
opportuni^  now,  of  tl^  complamt  you  made 
to  me  of  the  efiiect  your  confinement  has  upon 
yoD,  and  the  pain  in  your  ear? 

PrifVRer.  In  respect  to  the  body  of  people, 
St.  Paul  when  he  was  at  Jerusalem,  the  same 
kind  of  power  then  came  down  on  the  public ; 
there  b  both  a  kind  of  good  and  evil  power, 
winch  we  are  all  liable  to  in  this  world; 
in  consequence  of  that  I  feel  myself  in  a  par- 
ticularly disagreeable  situation  in  connne- 
ment;  I  am  under  a  state  of  suffocation 
almost,  the  divine  ordinances  weighing  so 
ve^  low  down  that  1  am  entirely  r^ucS  to 
a  snadow  almost,  that  is  all  to  me  as  if  it  was 
a  death  seemingly,  I  am  so  in  a  state  of  con^ 
fineoient. 

The  Rev.  Mr.  Villette  sworn. 

Mr.  Gamm.  I  believe  Sir,  you  have  had 
an  opportunity  of  conversing  with  this  gen- 
tleman since  he  has  been  in  custody  ? — ^Yes. 

State  the  impressions  that  such  conversa- 
tions made  on  your  mind  ? — ^The  first  time  I 
saw  him  I  really  thought  from  the  appear- 
ance he  had,  that  he  was  deranged  in  his 
mind  ;  I  took  notice  so  to  the  man  who  had 
the  care  of  him ;  some  time  after  he  sent  for 
a  bible;  I  sentiiim  one;  then  we  had  some 
convnsation,  and  he  told  me  he  had  a  pocket 
volume  of  that  book,  but  that  they  took  it 
ham  him  when  he  was  before  the  privy  coun- 
cil; he  said'  I  am  much  obhged  to  you.'  I 
to  him  a  few  days  ago,  he  wa&  reading, 


he  said  it  was  the  psaJms;  I  then  talked 
about  his  trial,  and  he  then  entered  into  such' 
conversation  as  you  have  heard  about  St. 
Paul  and  Christ. 

This  conversation  is  not  new,  you  have 
heard  it  before  ?— Yes. 

Prisoner,  I  said  it  was  when  I  was  landed 
at  Liverpool,  and  was  giving  a  narmtive. 

Mr.  Uarrow.  From  the  whole  of  your  in- 
tercourse with  him,  did  it  appear  to  you  that 
he  was  insane  ? — I  really  thought  so. 

You  think  so  now  ?— I  do. 

Richard  Akerpum/esfi.  sworn. 

You  have  had  frequent  opportunities  of 
seeing  Mr.  Frith? — ^I  have  firequently  seen 
Mr.  I'rith ;  I  have  been  with  him  frequently. 

State  from  the  conversation  you  have  had 
with  him,  and  his  conduct  on  the  whole  what 
your  opinion  is  of  the  state  of  his  mind. — ^It 
IS  very  hard  I  should  be  called  upon ;  I  have 
heard  sttch  conversation  as  you  have  heud  in 
court. 

Mr.  Garrow,  I  will  not  trooble  Mr.  Aker^ 
man. 

Prisoner.  I  have  been  very  silent  and  close 
for  many  reasons,  and  to  protect  my  person ; 
I  have  read  the  psalms,  my  lord,  as  I  had  no 
other  books. 

Mr.  SfaerifT  Newman  sworn. 

Mr.  Shepherd.  Have  you  had  any  conver- 
sation with  Mr.  Frith  since  he  has  been  in 
custody?— Very  firequently;  I  went  the  se- 
cond day  after  he  was  in  Newgate ;  I  went 
entirely  out  of  curiosity;  I  found  him  a  sub- 
ject ot  great  compassion.  He  began  talk* 
ing  to  me  very  deranged  for  the  first  ten  mi- 
nutes. I  asked  him,  why  he  went  over  to 
Holland?  he  said  he  went  eastward  in  pursuit 
of  the  light.  I  said,  what  light?  he  said, 
why,  you  have  read  the  scriptures?  I  said, 
yes ;  says  he,  the  same  Ught  that  fell  upon 
St.  Pain  when  he  went  to  Damascus;  I 
said,  what  brought  you  back?  why,  says  he, 
when  I  got  there  1  found  the  lieht  was  m  the 
west  as  well  as  in  the  east.  He  denred  to 
have  the  liberty  of  walking  in  the  yard;  and 
I  consulted  Mr.  Akennan;  and  he  said,  the^ 
was  an  order  concerning  him.  I  found  him 
every  time  in  the  same  way.  I  was  there  once 
when  Dr.  Millan  came  down;  I  met  him 
there ;  he  for  the  first  five  minutes  had  doubts^ 
but  before  he  went  away  he  was  perfectly 
satisfied  the  prisoner  was  insane;  I  nave  not 
the  least  doubt^  nor  possibly  can  have  a 
doubt.  I  frequently  found  him  reading  in 
the  book  of  Kmgs,  and'  he  told  me  he  was 
learning  the  art  of  war,  and  he  should  come 
to  be  a  general,  and  he  should  like  to  un- 
derstand tlie  art  of  makiog  war  as  the  an- 
cients  did. 

Prisoner,  I. do  not  remember  speaking 
about  that,  and  I  made  memorandums  of  my 
conversations  with  Mr.  Newman.  I  never 
spoke  about  particular  lights ;  I  sdd,  when  I 
went  over  to  Holland,  as  the  ministers  neg-* 
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1e<9ted  doing  their  duty  to  me  as  a  subject,  in 
protecting  me  from  the  insults  of  the  body 
of  people;  stirring  up  licentiousness,  aimins 
at  me;  they  drove  me  out  of  the  kingdom;  I 
went  to  Holhind  to  shelter  myself  from  the 
body  of  the  people,  but  I  do  not  remember 
saying  any  thmg  of  following  the  light. 

To  Mr.  Newman.  Do  you  think  it  was  ab- 
sokitc  incapacity  of  mind,  or  feigned  or  as- 
sumed ? — I  nelieve-absohitely  that  he  is  totally 
deranged,  and  not  in  the  use  of  his  senses  for 
ten  mmutes  together;  every  day  I  saw  him 
he  was  so,  and  of  that  there  is  not  a  doubt ;  I 
went  at  different  times  merely  to  make  ob- 
servations. 

Mr.  Garrwo.  Mr.  Frith,  are  you  acquainted 
with  Mr.  Burnsell  the  auctioneer  ? — Yes ;  he 
took  an  extraordinary  liberty  in  putting  into 
the  Public  Advertiser,  the  3rd  of  February, 
a  letter,  dated  the  1st,  declaring  me  insane, 
a  most  extraordinary  liberty;  I  thought  it 
prudent  to  keep  a  copy :  I  have  made  memo- 
randums, but  they  have  been  taken  from  me 
by  colonel  Amherst,  the  same  as  Mr.  Wilkes's 
papers  were  seized,*  a  kind  of  alteration  of 
the  laws  of  the  land,  a  kind  of  scheme  to 
make  a  man  appear  insane,  to  totally  dis- 
guise, to  undo  the  liberty  of  the  British  sub- 
ject ;  in  fact,  it  is  such  a  concealed  evil  tliat  1 
do  not  know  where  it  will  end. 

Had  Mr.  Burnsell  any  ill-will  to  you? — 
None  at  all ;  he  was  only  employed  to  hide 
tlie  mutiny  that  those  applauses  of  the 
clergymen  had  occasioned:  he  went  to.  a 
person  that  lives  with  Mrs.  Dowdeswell,  in 
upper  Brook- street;  he  had  a  letter,  and  was 
perhaps  feed ;  the  clergyman  declared  me  as 
a  god,  the  body  of  the  people  as  a  man  in- 
sane; myself  applying  to  the  king  merely  to 
get  my  birth  again ;  when  I  went  to  my  friend 
Mr.  Burnsell,  1  spoke  of  no  powers  of  God  or 
Christ. 

Was  that  before  the  complaint  with  which 
you  were  afllicled  in  your  ear  ? — Before  that, 
the  pain  in  my  ear,  shall  I  finish  with  respect 
to  Mr.  Burnsell? 

If  you  please. — I  found  he  wished  to  sup- 
pose jne  not  right  in  my  senses,  and  that  he 
could  produce  no  proof;  he  has  declared  in 
the  public  papers,  that  I-  behaved  ii^  such 
a  violent  manner  in  his  house,  as  totally  to 
prove  myself  out  of  my  senses;  I  have  the 
facts  now  on  one  side  put  down,  that  I  can 
tind  no  one  circumstance  of  the  kind,  and  to 
put  such  a  letter  into  the  newspaper !  if  they 
wish  to  make  a  man  appear  insane,  he  should 
he  taken  before  the  Ipru  chancellor,  and  there 
make  a  general  declaration  some  way  or 
other;  but  it  is  done  to  interfere  with  the 
liberty  of  the  subject. 

Mr.  Frith,  how  long  were  you  afflicted  with 
tliat  complaint  in  your  ear? — I  endured  it;  I 
supposed  it  merely  as  a  triHing  thing ;  but  that 
coan plaint  arises  from  a  power  of  witchcraft, 
which  existed  about  a  hundred  years  ago  in 

*  See  Vol  XL\  of  this  Collection, 


this  countnr ;  there  is  a  power  which  women 
are  now  afflicted  with ;  there  is  a  power  that 
rules  now,  that  women  can  torment  men  if 
they  are  in  a  room ;  uvtr  your  head  they  may 
annoy  you  by  speaking  m  your  car;  I  have 
had  a  noise  in  my  ear  like  speech;  it  is  in  the 
power  of  women  to  annoy  men  publicly,  even 
throii<;hout  the  whole  continent. 

Could  you  satisfy  one  of  the  jujy,  that  such 
a  nois>e  exists  in  your  ear  at  this  tmie  ?— Hiat 
there  is  a  noise  in  my  ear  at  this  time  ? 

Yes. — No ;  I  am  free  from  it  now. 

Oh  !  you  are  free  from  it  now? — Yes ;  but 
it  is  the  power  and  effects  of  what  they  call 
witchcrah,  or  some  kind  of  communication 
between  women  and  men;  but  I  have  re- 
mained such  a  chaste  man  for  these  four 
years,  that  it  has  fallen  upon  me  particularly ; 
and  the  physician,  by  leaving  me  a  month 
ago  and  visiting;  me  as  a  friend,  will  totally 
speak  to  the  tact ;  the  last  time  he  visited 
me  was  on  the  19th  of  March ;  says  he,  I 
hope  you  will  be  restored  and  fit  to  take 
your  trial ;  but  I  know  your  friend  Mr.  Ho- 
garth— I  have  seen  him ;  and  some  people 
that  are  in  court  will  be  able  to  declare  me  in 
mv  senses ;  I  have  said  little  or  nothing  at 
all  lateljs  and  been  totally  silent,  so  that  it  is 
impossible  for  me  to  be  in  that  state.  Shall 
I  beg  the  favour  to  address  my  lord  ? 
.  iZrd  Chief  Justice.    If  you  please,  Sir. 

Prisoner.  Do  you  recollect  me  in  the  year 
177S,  when  I  applied  to  you  in  person  on  a 
case  of  some  landed  property  between  me  and 
one  Entwistle  at  Cheshire?  when  you  were  a 
counsel  and  were  one  of  my  counsel,  with 
one  Mr.  Hughes — knowing  me  then,  and 
likewise  in  October,  at  the  assizes,  respecting 
some  contested  property — some  landed  pro- 
perty I  have  in  Cheshire  ?  Now  that  circum- 
stance may  corroborate  my  declaration  of  the 
state  of  my  mind. 

L.  C.  J.    I  do  not  recollect  it. 

Mr.  Fuller  sworn. 

I  have  frequently  seen  Mr.  Frith  since  he 
came  from  the  £ast  Indies ;  I  have* had  op- 
portunities of  conversing  with  him  at  parti- 
cular times. 

Mr.  Shepherd.  Do  you  recollect  any  thing 
particular  in  his  conversation  that  induced 
you  to  take  notice  of  the  state  of  his  mind  ? — 
Yes,  several  times;  on  Christmas  eve  was 
two  years,  I  spent  four  hours  with  him ;  I 
conversed  with  him  for  three  hours  before  I 
knew  any  thing  was  the  matter  with  him ; 
and  upon  asking  him  a  question  respecting 
the  matters  he  nad  mentioned  before,  con- 
cerning his  ill  treatment  by  major  Amherst 
and  ensign  Steward,  in  the  West  Indies,  be 
declared  then  the  reason  he  was  -ill-treated 
was,  that  he  wished  to  reveal  what  the  go- 
vernment wished  to  conceal;  for  that  he 
saw  a  cloud  come  down  from  heaven ;  that 
it  cemented  into  a  rock,  and  out  ojf  that 
spnmg  a  false  island  of  Jamaica,  and  because 
he  wished  to  reveal  it,  he  had,  he  said,  been 
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coofioed  one  hundred  and  sixty-three  days; 
and  they  had  taken  d liferent  means ;  that 
he  had  taken  an  oath  of  tliis  before  sir 
Sampson  Wright,  a  copy  of  which  he  gave 
nie,  and  he  wanted  to  have  it  published,  but 
Woodfall,  the  printer,  refused;  and  he  said, 
he  hoped  that  1,  as  one  of  his  friends,  would 
make  it  a  conversation,  in  hopes  it  would 
teach  the  ears  of  the  king ;  I^thought  that 
the  speech  of  a  mailman ;  and  he  said,  that 
he  had  wrote  to  the  king  and  to  sir  George 
Young,  the  secretary  at  war,  and  could  re- 
ceive no  redress,  and  tliat  they  had  reduced 
him  to  half-pay ;  I  understood*  that  a  gentle- 
man of  the  name  of  Qarrow  was  employed  as 
his  counsel ;  and  I  sent  the  co^iy  of  this  oath 
enclosed  in  a  letter  to  inform  him  of  it ;  I  last 
Chrismas  day,  by  cliance,  went  into  the  same 
friend's  house,  at  No.  22,  in  Frith-street; 
there  I  drank  tea  with  Mr.  Frith ;  he  then 
told  me  he  was  worse  used  than  common  ; 
that  he  was  persecuted,  and  tliat  they  wanted 
to  set  him  up  as  Anti-Christ,  or  a  fourth  per- 
son in  the  Godhead,  and  that  he  looked  upon 
to  be  bkasphemy,  or  else  he  mi^ht  have  a 
good  living:  that  and  many  other  mstanccs  I 
can  prove  if  necessary. 

Did  you  believe  him  to  be  in  his  senses  ?— 
No,  upon  my  oath ;  and  upon  that  one  sub- 
ject of  his  conceiving  himself  to  be  in  his 
senses,  and  ill-Ueated,  and  particularly  by 
government. 

If  I  understand  you  rightly,  the  last  con- 
versation that  happened  was  about  a  month 
before  the  circumstance  happened  for  which 
he  was  taken  up  ? — Yes,  Sir ;  and  there  were 
ibur  people  more  that  heard  it. 

Ceurt.  Gentlemen  of  the  jury ;  the  inquiry 
which  you  are  now  called  upon,  is  not  whe- 
ther the  prisoner  was  in  this  unfortunate  state 
of  mind  when  the  accident  happened,  nor  is 
it  necessary  to  discuss  or  inquire  at  all  what 
effect  his  present  state  of  mind  may  have 
whenever  that  question   comes  to  be  dis- 


cussed :  but  the  humanity  of  the  law  of  £ng« 
land  falling  into  that  which  common  huma- 
nity, without  any  written  law  would  suggest, 
has  prescribed,  that  no  man  shall  be  called 
upon  to  make  his  defence  at  a  time  when  hia 
mind  is  in  that  situation  as  not  to  appear 
capable  of  so  doing;  for,  however  guilty  he 
may  be,  the  inquirmg  into  his  guilt  must  be 
postponed  to  that  season,  when  d^  collecting 
together  his  intellects,  and  havine  them  en- 
tire, he  shall  be  able  so  to  model  nis  defence 
as  to  ward  off  the  punishment  of  the  law;  it 
is  for  you  therefore  to  inquire,  whether  the 
prisoner  is  now  in  that  state  of  mind ;  and 
inasmuch  as  artful  men  may  put  on  ap» 
pearances  which  arc  not  the  reality  of  the 
case,  I  think  the  counsel  for  the  prisoner 
have  judged  extremely  proper  for  your  satis* 
faction  and  the  public*s,  not  to  siiffeV  your 
judgment  to  proceed  on  that  which  he  has 
now  said,  though  that  is  extremely  pregnant 
with  observation;  but  tliey  have  called  wit- 
nesses, and  gone  hack  to  the  earlier  period  of 
his  life,  and  stated  to  you  at  the  time  when 
the  two  letters  were  written,  the  language  of 
which  vou  have  heard,  which  seems  to  me 
not  to  leave  any  doubt  on  any  man's  mind ; 
therefore  the  question  the  Court  proposes  to 
you  now  is,  whether  he  is  at  this  time  in  % 
sane  or  an  insane  state  of  mind  ? 

Prisoner,  Permit  me  to  speak;  the  phy^ 
sician  is  the  most  principal  person,  who  haa 
visited  me  as  a  friend ;  he  can  tell  more  than 
from  any  other  private  person's  declarations 
whatever;  I  appeal  as  a  British  subject. 

Jttry.  My  lord,  we  are  all  of  opinion  that 
the  prisoner  is  quite  insane. 

Cofiit.  He  must  be  remanded  for  the  pre- 
sent. 

Prisoner,  Then  I  must  call  on  that  phv- 
sician,  who  said  on  the  19th  I  was  perfectly 
in  my  senses. 

The  prisoner  was  then  removed  from  the 
bar. 


573.  The  Trial  of  Patrick  William  Dupfin  and  Thomas  Lloyd^ 
for  a  Seditious  Libel^  17th  December:  33  George  III. 
A.  D.  1792* 


At  the  sittings  of  Nisi  Prius,  held  at  Guild- 
hall, for  the  city  of  London,  Decemt)er  17th, 
V92  ;  before  lord  chief  justice  Kenyon,  and 
a  special  jury.  The  juiy  consisted  of  the 
following  persons : 

Samu^  House,  of  Size-lane. 
Jonathan  Delver,  Fell-street 
Richard  Montford,  Lad-lane 

*  From  the  original  publication  which,  al- 
though evidently  a  partial  report  of  the  case, 
is  the  best  I  have  seem 


Michael  Heathcot,  Milk-street. 
William  Harriman,  Allhallow-lane. 
Isaac  Osbom,  Laurence-Poultncy-hill. 
Benjamin  Bickerston,  Jewin-street. 
Benjamin  Luthins,  Copper-OfHce-lane. 
And  four  talesmen. 

The  information,  filed  ex  o/^to  by  the  at- 
torney-general, was  read  by  the  clerk,  and 
stated,  that  Patrick  William  Duffin  and 
Thomas  Lloyd  were  wicked,  seditious,  and 
ill-disposed  persons,  and  greatly  disaffected 
to  the  king,  and  the  governoient  and  consti- 
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tution  of  this  kinedom;  and  with  force  and 
arms  did  unlawmlly  and  wickedly  conspire, 
combine,  confederate,  and  agree  together  to 
escape  and  go  at  large  out  of  tne  Fleet  prison ; 
and  to  excite  and  stir  up  divers  other  prisoners 
to  break  open  the  said  prison,  and  also  to 
escape  and  go  at  large  out  of  the  said  prison ; 
— in  pursuance  of  the  said  unlawful  and  sedi- 
tious conspiracy,  combination,  confederacy, 
and  agreement,  and  with  intent  to  carry  the 
same  into  effect,  afterward  did,  unlawfully 
and  wickedly,  fix  and  put  up,  and  caused  to 
be  fixed  and'  put  up,  on  the  door  of  the  chapel 
of  the  said  prison,  and  thereby  published  and 
caused  to  be  published,  an  infamous^  wicked, 
and  seditious  libel,  concerning  the  said  prison, 
and  the  eovemment  of  this  kmgdom,  accord- 
ing; to  the  tenor  and  effect  following;  viz. 
This  house  (meaning  the  said  prison)  to  let, 
peaceable  possession  yrill  be  given  by  the  pre- 
sent tenants  on  or  before  the  1st  day  of 
January,  1793,  being  the  commencement  of 
the  first  year  of  liberty  in  Great  Britain ! !  ! 
The  republic  of  France  having  rooted  out 
despotism,  their  glorious  example  and  suc- 
cess a^nst  t}Tants  renders  infamoQs  bastiles 
(meanmg  amongst  other  prisons  the  said  pri- 
son of  tm  Fleet)  no  longer  necessary  in  £u-^ 
rope.  In  contempt  of  the  king,  and  open 
violation  of  the  laws  of  this  kingdom,  to  the 
great  obstruction  of  justice,  to  the  evil  and 
pernicious  example  ot*  all  others,  in  the  like 
case  offending,  and  asainst  the  peace  of  the 
king,  his  crown  and  dignity. 

Second  Cmtnt. — That  bein^  such  persons  as 
aforesaid,  they  did  unlawfiilfy,  wickedly,  and 
seditiously  devising,  contriving,  and  intending 
to  excite  and  stir  up  divers  prisoners  to  break 
open  the  said  prison,  and  to  escape  and  go  at 
large  with  force  and  arms  in  the  Fleet  pnson, 
wickedly,  maliciously  publish  and  cause  to 
be  published,  a  wicked,  infamous,  andsedi*- 
tious  libel.  This  house  (meaning  the  said 
prison)  to  let,  &c.  as  before  charged  in  the 
first  count. 

Mr.  Bearcrcft  said,  that  he  appeared  on  the 
part  of  the  prosecution,  in  the  absence  of  the 
attorney-general,  against  the  two  defendants, 
Duifin  ana  Lloyd.  You  know,  gentlemen  of 
the  jury,  that  the  charges  against  the  defen- 
dants are,  for  conspinng  and  agreeing  to 
escape  out  of  the  Fleet  prison,  wnere  they 
were  legally  confined  for  debt ;  and  that  they 
excited  other  prisoners  to  effect  their  escape 
likewise.  In  pursuance  of  which  conspiracy 
and  agreement,  and  in  order  to  effect  the 
same,  they  pasted  up  in  the  prison  a  seditious 
libel.  If,  gentlemen,  there  should  not  appear 
sufficient  evidence  to  prove  that  diey  con- 
spired to  escape,  and  liberate  the  others,  there 
is  a  second  and  separate  charge,  omitting  the 
charge  of  conspiracy^  and  coimmng  the  crime 
to  the  publication  or  the  libel  only,  on  which 
point  you  can  have  no  doubt,  after  hearing  the 
evidence  I  shall  adduce. 

I  shall  take  up  veiy  little  of  your  time  in 
stating  this  case,  or  enlargti^  oa  the  crimi- 


nality of  such  offences  as  those  with  which 
they  stand  charged;  especially  as  I  under* 
stand  that  they  are  to  be  their  own  advocates, 
not  having  employed  any  person  on  theur  be- 
half. I  shall  therefore  rest  the  prosecution 
upon  the  evidence  of  two  or  three  witnesses; 
by  their  testimony  you  will  find  the  charges 
well  supported,  it  will  be  found,  that  Dunin 
and  Uoyd  were  lawfiilly  confined  in  the  Fleet 
prison;  and  it  will  be  in  proof,  that  Lloyd 
was  seen  writing  the'  libel,  which  was  seen 
afterwards  pasted  up  in  the  prison.  And  it 
will  be  further  proved,  tliat  Duffin  was  the 
person  who  actually  pasted  the  libels  up : 
Lloyd  was  also  heard  to  read  it  aloud,  and 
thereby  published  it  to  many  bystanders. 
That  upon  Lloyd's  being  interrogated  and 
charged  with  the  fact,  he  did  not  hesitate  to 
justify  it,  but  even  gloried  in  tlie  sentiments 
the  libel  contained ;  this  will  also  be  in  proof; 
and  if  I  understand  the  evidence  aright,  it  will 
amount  at  least  to  this,  that  the  pubUcation 
was  the  joint  act  of  both  the  defendants. 

As  to  the  object  of  that  paper  I  shall  say 
nothing  more^  than  only  to  beg  you  to  be  so 
good  as  to  hear  it  read,  and  then  see  whether 
It  does  not  clearly  extend  to  justify  the  con* 
structions  as  they  are  chai^ged.— The  wwds 
are: 

*•  This  house  to  let;  peaceable  possession 
'  will  be  given  by  the  present  tenants,  on  or 

*  before  the  1st  day  of  January,  1793,  being 
'  the  commencement  of  the  nrst  year  of  h- 
'  berty  in  Great  Britain. 

*  The  republic  of  France  having  rooted  out 
<  despotism,  their  glorious  example  and  suc- 
'  cess  against  tyrants,  render  infamous  bas- 

*  tiles  no  longer  necessary  in  Europe.' 

The  meaning  of  this  paper  is  too  plain  to 
render  it  necessary  for  me  to  enter  mto  any 
explanation  there(^,  before  genUemen  of  such 
respectability  and  understanding  as  those 
whom  I  have  the  honour  to  address;  indeed 
it  would  be  utterly  impossible  to  affix  to  it  any 
other  meaning  than  that  charged  in  the  in« 
formation. 

William  J^eria  sworn. 

He  proved  that  the  commitments  of  the 
defendants  were  signed  by  Mr.  Justice  Gould. 

Mr.  Besrcrqft  said,  this  witness  proved  the 
legality  of  theu-  imprisonment ;  but  this  evi- 
dence was  no  more  than  mere  matter  of 
form. 

7%oma«  Hoikini  sw9m. 

Mr.  Duffin  objected  to  this  witness,  as  Hos- 
kins  was  one  of  the  under  turnkeys  of  the 
Fleet  prison,  and  as  a  servant  of  Mr.  Eyles's, 
he  might  be  suspected  of  partially. 

The  Jud^  answered^  That  the  objection 
was  insufficient;  servants  were  admissible 
witnesses;  the  English  law  excluded  aone 
but  men's  wives  ana  interested  persons.  If 
the  defendant  had  anv  other  ground  of  ob- 
jection to  take,  it  should  be  heard,  aad  every 


Digitized  by  VjOOQ IC 


321] 


fata  Serious  Libel* 


A.  D.  1792. 


[SS2 


Justin  done  wbieh  the  peculiarity  of  the  case 
Inquired. 

One  of  the  counsel,  holding  a  quarter  of  a 
sheet  of  paper  in  his  hand,  said  to  Hoskins, 
Look  at  this  pi4>er ;  did  you  ever  see  it  be- 
foie  f^-Hoikini  took  it  in  his  hand,  and  an- 
sweredl,  Yes. 

When  ?— I  saw  it  on  the  28th  of  hist  Octo- 
ber, when  Mr.  Duifin  came  down  the  steps  of 
the  north  door  of  the  Fleet  prison,  on  Sunday 
afternoon,  with  that  paper  in  his  hand,  and 
be  ^krent  from  there  up  tne  steps  to  the  chapel 
dooT,  which  is  at  that  end  of  the  prison  that 
he  came  from;  when  he  got  to  the  door  of  the 
cha])el  he  stuck  that  paper  upon  it.    ^ 

Did  you  take  it  down  ? — ^Yes;  it  appeared 
to  be  stuck  on  with  size  or  paste.  I  kept  the 
paper  in  my  possession  till  the  evening,  and 
then  I  gave  it  to  the  warden. 

The  Judge  told  the  defendants  thev  might 
now  ask  the  witness  any  questions  that  they 
had  to  put  to  him. 

Mr.  JDufin  thanked  his  lordship  for  the  in- 
formation, and  proceeded  to  ask  Iloskins,  Do 
you  recollect  my  being  confined  in  the  strong 
room  ? — ^Ycs,  very  well. 

Do  you  recollect  of  any  inquiry  made  either 
of  the  warden  or  among  the  turnkeys,  from 
the  secretary  of  state's  omce,  or  by  the  attor- 
ney-general, in  consequence  of  a  letter  J  wrote 
to  HiSb  secretary  of  state?— No,  sir;  I  do  not  , 
know  of  any. 

Had  you  orders  to  prevent  all  intercourse 
with  me,  and  to  let  nobody  into  the  room  to 
me,  nor  open  the  door  but  three  times  a  day? 
-Yes. 

Did  you  not  hear  of  my  loud  and  frequent 
complaints  respectine  the  oppressions  of  the 
officers  of  the  prison? — I  know  of  no  oppres- 
sions carried  on  there. 

Mr.  Llotfd  asked  Hoskins  if  he  knew  of  two 
gentlemen  of  the  law,  who  called  to  see  him, 
being  refused  even  admittance  into  the  pri- 
son, at  any  time  while  he  was  confined  in  the 
strongroom? — Hoskins.  No;  1  know  nothing 
of  the  matter. 

I  believe  it  was  not  you,  it  was  one  Shott, 
snother  of  the  turnkeys.  Pray  do  you  know, 
is  Mr.  Shott  in  court  ?--No,  I  believe  not 

John  Eyles,  Warden  of  the  Fleet  Prison, 
sworn. 

One  of  the  Counsel  said.  Had  you  any  con- 
versation with  Mr.  Lloyd  about  this  trans- 
action? What  was  it,  and  when  was  it? — 
I  do  not  recollect  the  day,  but  I  think  it  was 
two  or  three  days  after  the  papers  had  been 
pasted  up ;  it  was  the  3 1st  of  October. 

Tell  that  conversation.-^I  sent  for  him 
down  to  the  lodge,  and  I  told  him  I  wished 
to  talk  to  him,  m  order  to  discourage  him 
from  seeking  a  reform  in  the  government. 
Ue  then  entered  into  arguments  tending  to 
defend  his  tenets. 

What  did  he  say  about  the  hand-bills? — 
After  talking  about  the  hand-bills,  we  went 
into  a  long"  conversation,  and  he  told  me  to 

VOL.  XXII. 


take  notice,  that  ho  did  not  admit  the  hand- 
bills were  his;  but  from  the  conversatioa  I 
thought  he  admitted  it  in  so  many  words, 
after  having  argued  on  the  propriety  of  the 
hand-bills,  and  the  tloctrine  laid  down  in 
them. 

Did  you  charge  him  with  being  concerned 
in  them  ?— Yes,  I  did.— I  told  him  how  dan« 
gerous  these  things  were,  and  to  what  conse- 
quences they  might  lead;  they  might  bring 
about  the  most  horrid  scenes  of  plunder, 
bloodshed,  and  murder.  He  said  that  he* 
thought  otherwise,  tliat  a  reform  might  be 
brought  about  without  them.  It  was  m  pri* 
vate  that  I  said  this.  He  said  he  could  not 
be  convinced,  and  that  his  ideas  were  different 
froin  mine.  I  told  him  then,  that  he  must 
go  to  the  place  called  the  strong  room,  as  a 
punishment  to  deter  others,  that  they  might 
not  be  drawn  away  by  his  example.  Ue  said 
he  was  glad  of  it,  and  thought  I  could  not  do 
otherwise. — He  said  such  measures  might 
bring  the  contest  to  a  point,  or  to  a  crisis,  or 
some  such  like  expression.  He  said  that  we 
understood  one  another,  but  I  donH  know 
what  he  meant  There  was  a  good  deal  more 
conversatbn,  but  I  do  not  recollect  it. 

Mr.  Lloyd  then  said  to  Mr  Eyles,  he  would 
endeavour  to  assist  his  recollection,  which 
appeared  to  him  to  be  a  very  weak  one.  Per- 
haps when  I  jog  your  memory,  you  will  re- 
member, said  he,  that  on  my  coming  into  the 
room  where  you  were,  you  told  me  that  you 
were  convinced  I  was  the  writer  and  publisher 
of  a  paper  then  lying  on  your  desk,  and  there^ 
fore  you  did  not  mean  to  make  of  me  any  in- 
quiry whether  X  wrote  it  or  not,  but  as  s 
pumshment,  ordered  me  to  the  strong  room« 
That  I  asked  you  whether  this  order  was  to 
inflict  a  punishment,  and  whether  I  was  to 
be  inhumanly  treated  on  this  account?  That 
you  answered.  No.  That  I  then  reminded 
you,  that  as  I  had  no  friend  present  to  wit- 
ness a  conversation  I  wished  to  have  with 
you,  I  requested,  if  you  accorded  with  this 
wish,  that  you  might  order  your  ramg  of  turn- 
keys out  of  the  place. — EyUs,L  remember 
we  were  lefl  alone,  but  I  did  not  refuse  t» 
inquire  of  you  whether  you  were  concerned  in 
the  hand- bills. 

Liojfd.  Your  memory  is  too  short  for  me, 
I  have  therefore  done  with  you. 

Mr.  Duffin,  Pray  Mr.  Eyles  did  you  ever 
hear  tliat  either  Mr.  Lloyd  or  I  intended  to 
escape  from  the  prison  ? — No,  I  never  heard 
so. 

Or  that  we  excited  others  to  escape,  or  , 
break  the  prison? — No. 

Did  you  think  yourself  that  we,  or  any  of 
the  prisoners,  ever  contemplated  such  a  mea^ 
sure  ? — No  otherwise  than  as  I  inferred  from 
the  hand-bills  which  had  been  stuck  up ;  t 
thought  the  paper  might  have  that  ten- 
dency. 

Did  you  ever  hear  that  I  complained  of  irn* 
positions  and  abuses,  practised  by  your  ser* 
vants  in  the  Fleet  prison  ?— I  did. 
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And  did  you  not  hear  I  intended  to  com- 
plain to  the  Court  of  such  impositions  ? — ^Idid 
pot  hear  that 

Do  not  you  usually  commit  any  person  Xo 
the  strong  room  under  some  flimsy  pretence, 
who  has  spirit  enough  to  resist  your  imposi- 
tions?— I  never  confine  any  person  in  the 
strong  room. without  cause. 

Was  not  a  gentleman  murdered  by  vour 
^nflning  him  in  the  strong  room  within  these 
three  years,  and  the  cruelty  of  the  treatment 
be  received  thefe? 

The  Judge  told  Mr.  Duffin  his  question  was 
an  improper  one;  that  no  man  would  be  al- 
lowed by  the  laws  of  England  to  give  testi- 
mony to  criminate  himself. 

Mr.  Duffin  said,  he  did  not  wish  to  persist, 
if  his  lo^ship  thought  ^  qucalion  ^man- 
^werable. 

Michael  Sckoole  sworn. 

One  of  the  Counsel  said.  You  were  a  pd^ 
aoner  in  the  Fleet;  you  remember  Duffin 
there ;  he  had  a  part  of  your  room,  had  he 
not?— Yes. 

Do  you  know  of  a  club  that  was  established 
there,  and  that  Duffin  and  Lloyd  belonged  to 
It  ?-.No,  I  do  not ;  I  heard  there  was  a  club. 

Did  you  belong  to  it?— No. 

Do  you  koow  who  did  ? — ^No.  I  cannot  say 
I  do.  .Seeing  that  I  am  called  here,  and  I 
never  was  in  a  more  disagreeable  situation  in 
my  life,  I  wiU  go  on,  anu  state  all  J  know  of 
this  business :  I  remember  Mr.  Lloyd  came 
into  our  room,  or  rather  I  saw  him  there. 

What  was  he  doing  when  you  saw  him 
there  ?'^f  the  gentlemen  please  I  will  go  on 
to  state  all  I  know  of  the  matter. 

The  Judge  then  said,  do  so,  Mr.  Schoole; 
but  we  know  that  you  have  not  come  here 
Toluntarily. 

Schoole.  U  was  on  Sunday,  the  S8th  of 
October,  I  had  the  misfortune  to  come  into 
aay  own  room,  and  there  1  saw  Mr.  Lloyd 
writing  a  paper  at  my  table;  the  writing  was ' 
a  feirneil  hand,  and  out  of  the  common  way, 
and  uierefoce  made  it  more  noticeable.  I  saw 
it  afterwards  pasted  up  in  the  coffee  gallery  in 
the  prison. 

'One  of  the  Counsel  then  took  up  a  whole 
sheet  of  paper,  ornamented  with  festoons,  the 
writing  on  which  was  in  a  large  bold  round 
band,  and  handed  it  to  Schoole,  asking  whe- 
ther that  was  the  paper  ? 

Schoole^  having  it  in  his  hand,  said*  '  I  be- 

*  lieve  this  to  be  Uic  same  paper,  but  I  am  not 

*  positive,  but  I  really  think  it  is  the  same ; 

*  the  paper  was  not  finished  when  I  saw  Mr. 
'  Uoyd  writing  it;  but  I  saw  it  afterwards, 
'  and  I  believe  it  is  the  same.' 

Counsel.  Did  not  you  hear  it  read  aloud 
lyr  Lloyd?— Yes;  1  heard  him  read  it  when 
it  was  stuck  up  by  the  coffee-room  door: 
there  were  a  great  number  of  persons  there ; 
and  I  heard  several  others  as  well  as  Mr. 
Upyd  read  it  aloud  also. 

Ml.  £Aiytf  asked  the  witness^  MThattimeit 

I 


was  when  he  saw  him  writing  that  paper ; 
whether  it  was  not  dark  ?— No,  it  was  not 
dark,  for  there  was  no  candle  alight 

Was  it  not  late  in  the  evening,  and  at  least 
three  or  four  hours  after  the  small  hand-bills 
had  been  stuck  up  ? — ^Yes,  it  was  some  hours 
after  that  one  on  the  chapel  door  had  been 
taken  down. 

One  of  the  Counsel  then  put  the  small 
hand-bill,  which  Hoskins  swore  he  saw  Duffin 
put  up  on  the  chapel- door,  into  Mr.  Schoole's 
hands,  and  asked  him  if  he  dkl  not  think  that 
was  Lkiyd's  writing  ?— No ;  I  do  no  not  know  ; 
I  rather  think  it  is  not. 

Mr.  Llmfd,  It  was  only  a  copy  then  you 
saw  me  taking? — ^I  do  not  know;  I  said  I 
only  believed  the  other  one  to  be  the  paper 
you  were  writing,  and  that  1  cannot  he  posi- 
tive  it  is  the  same. 

Mr.  Duffin.  Did  you  not  see  a  great  many 
other  persons  take  copies  of  the  bills  that 
evening  ? — ^Yes ;  a  great  many. 

Mr.  Bearcroft  observed  to  tiie  jury,  that  tlic 

Eaper^  were  duplicates,  and  that  the  charge 
lid  in  the  information  contained  a  verbatim 
dL  literatim  copy  of  the  same. 

Mr.  Duffin  being  called  ufK)n  to  make  hiji 
defence,  stated  the  prosecution  to  lie  im- 
fbunded  and  malicious ;  and  calculated  only 
to  protect  and  perpetuate  the  abuses  and  op- 
pressions of  one  of  the  officers  of  a  court  of 
justice,  the  warden  of  the  Fleet  prison ;  it  was 
not  instituted,  until  that  officer  feared  for  his* 
own  safety ;  nor  dare  he  even  then  lay  the 
subject  before  a  erand  jury,  which  at  that 
time  was  sitting.  No,  it  was  managed  by  the 
attorney-general  by  way  of  information,  a 
relic  ofthe  detestable  court  of  Star  Chamber^ 
under  an  impression,  as  he  apprehended,  that 
no  grandjuiy  could  be  found  base  enough  to 
<;ountenance  such  a  frivolous  and  vexatious 
prosecution. 

The  papd^  charged  aminat  him  was  made 
public  on  the  Sdtn  of  October,  but  was  not 
noticed  by  the  warden  till  the  31st  of  the 
same  month,  who  then  closely  confined  him 
tbr  twenty-two  days.  On  the  10th  of  Novem- 
ber, however,  he  applied  to  the  secretary  of 
state  to  in()uire  into  and  redress  his  wrones ; 
it  was  nothing  but  the  fear  of  an  attack  that 
made  the  warden  then  come  forward.  He 
conjured  his  lordship  (if  in  his  power)  or  the 
parliament,  to  restrain  the  keepers  of  gaols, 
from  inflicting  pimishment  on  prisoners  at 
their  own  discretion,  a  power  tney  ^preatly 
abused ;  and  hoped  tiie  jury  would  this  dav 
by  their  verdict,  discountenance  for  ever,  soch 
infamous  and  oppressive  prosecutions  as  the 
present  To  •show  that  tnc  warden  was  in- 
duced to  act  in  consequence  of  his  letter,  he 
begged  of  his  lordship  permission  to  read  it, 
which  was  as  follows : 

"*  To  the  SficaETABY  qf  State." 

<'  When  injustice  is  rendered  in  the  case  of 
an  indivklual,  without  even  the  sanction  of 
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law,  by  the  officers  of  a  court  of  judicature,  it 
is  in  vain  to  apply  for  redress  or  satisfaction 
to  the  officers  of  that  court;  because  (as  is 
too  wiell  known  to  render  particular  proof 
necessaiy)  all  the  officers  of  such  court  io- 
dine to  support  each  other,  especially  if  the 
practice  com{^ned  of  shoiAd  be  one  of  those 
which  their  habits  have  rendered  familiar  to 
them.  Th^are  too  much  disposed  to  coun- 
tensflee  a  custom^  under  the  idea  of  its  form- 
ii^  part  of  the  common  law;  but  a  custom 
am  never  become  part  of  the  common  law  of 
England,-  if  it  is  a  violation  of  the  fiinda- 
mentd  principles  of  ethics;  nor  can  it  be 
part  of  such  law  if  it  violates  the  principles 
acknowledged  by  Magna  Charta.  or  the  Bill 
of  Bights;  nay,  even  an  act  of  parliament 
cannot  establish  a  reflation  intringent  or 
subversive  of  that  principle. 
.  *^  Now,  it  is  a  right  strictly  natural,!  that 
eveiy  person  have  the  liberty  which  consists 
in  the  power  of  loco-motion-,  of  changing 
shuation,  or  moving  one's  self  to  whatever 
place  one's  inclination  may  direct;  and  it  is 
declared  and  enacted  by  Magna  Charta,  the 
Petition  of  Rights,  &c.  that  no  man  shsdl  be 
taken,  imprisoned,  or  detained,  by  suggesUon, 
er  petition,  or  without  cause  shown,tto  which 
be  may  anawer  according  to  law.  Hence  it 
results,  that  this  ri^ht  can  never  be  sd)ridged 
at  the  mere  discretion  of  the  magistrate,  na^ 
not  even  the  chief  exeoutive  officer;  for  if 
OQce  it  were  left  in  the  power  of  any,  there 
would  soon  be  an  end  to  all  other  rights  and 
inimunities.  Yet  it  has  so  hai)pened,'thal  the 
disoetion  of  the  warden  of  the  prison  of  the 
court  of  Conunon  Pleas  has,  upon  suggestion, 
without  cause  shown,  confined  me  in  the 
strong  cell  of  tkat  gaol,  and  exposed  me  to 
every  mconvenience  and  hardship  incidental 
to  such  confinement;  refusing  to  furnish  any 
coavenience  or  necessary  to  preserve  life  or 
health,  in  a  dismal  vaulted  cell,  fiagged  with 
stone;  and  this  not  being  thought  punish- 
ment enoo^  1  am  debarred  of  all  intercourse 
with  my  friends. 

'^  Thus  circumstanced,.  I  call  upon  you,  as 
the  superiniendant  of  the  execution  of  the 
municipal  laws^  to  inquire  into,  and  redress 
the  evil ;  to  this  end  I  subjoin  a  statement  of 
the  case. — About  six  weeks  ago  I  was  com- 
mitted to  the  Fleet  pnson  for  a  debt  of  500/., 
charged  on  the  oath  of  a  man  I  never  knew, 
nor  could  I  learn  where  he  lives,  or  if  such  a 
man  exists,  though  I  applied  for  that  purpose 
to  his  attomev,  George  Crossley.  Being  thus 
deprived  of  the  dearest  blessing,  Liberty, — 
through  the  medium  of  perjury,  and  conmied 
in  this  mansion  of  the  oppressed,  it  happened, 
that  on  Sunday  the  28th  of  October  last,  a 
written  paper  of  the  following  purport,  was 
stuck  up  on  the  walls  [The  same  as  charged 
m  the  information].  On  the  Wednesday  fol- 
lowing I  vras  ordered  by  the  warden  to  be  close 
confined  to  my  room,  on  suspicion  of  having 

Ebtished    the   above.     There  I  continued 
iked  up)  with  an  iron  bar  acro&s  my  door^ 


until  FridsQT  evening  last,*  when,  at  a  late 
hour,  I  was  removed  to  a  cell,  called  tho 
strong  room,  without  an  opportunity  of  ac- 
commodating myself  (even  at  my  own  charge) 
with  a  bed  or  other  conveniency.  In  that  cell 
I  found  an  American  gentleman,,  who  had 
then  been  confined  there  ten  davs  on  the  like 
suspici(m.  He  appeared  to  be  badlv  accom- 
modated; notwithstanding,  yesterday  even- 
ing  an  under  turnkey  stripped  the  ceU  of 
every  article  he  had  had  therein,  not  leaving 
a  jug  for  water,  or  even  an  urinal.  In  thia 
situation  we  are  now  locked  up  together,  and 
so  completely  excluded  from  societv,  that  we 
may  perish  without  it  ever  being  known  to 
our  friends  or  relatives  what  has  befallen  us, 
A  detail  of  the  cruelties  infiicted  on  us  would 
pang  the  heart  of  humanity,  and  nouse  the  in^* 
clignation  of  the  community,  especially  aa 
such  punishments  are  ille^,  and  tend  to 
brand  with  infamy  the  nation  which  permits,, 
or  connives  at  such  enormities. 

^  Patmck  WrLLiAM  Duff  IV. 
formerly  of  the  city  of  Dublin; 
sow  of  Piccadilly,  London. 
**  Dated  from  the  strong  cell  in  the 

Fleet  prison,  lOth  November,. 

1799,  at  night 
**  T0  the  Secretary  of  Stai4  for  Me   Home 

BepdrtmeiU." 

Mf.  IJoyd  being  now  called  upon  by  the 
Judge  to  make  his  defence,  entered  upon  it 
as  follows : 

The  enormous  expense  attending  the  con-« 
duct  of  a  iMiitatlaw  in  this  country^  has  de- 
terred me,  under  my  present  embarrassed' 
circumstances,  from  attempting  to  engage 
either  attorney,  solicitor,  or  counsel  in  my 
behalf:  I  am  therefore  left- alone  to  support 
myself  against  disciplined  veterans  of  the  oar, 
and  to  submit  the  determination  of  my  defeat 
or  victory  to  the  judgment  of  a  Court,  perhaps 
unused  to  decide  upon,  or  even  to  hstcn  to^ 
arguments  bottomed  solely  upon  the  pure 
principles  of  distributive  justice,  without  a 
particular  allusion  to  municipal  regulations : 
standing  in  this  predicament,  I  enter  upon 
th&  arduous  task  with  conscious  diffidence, 
and  while  I  claim  the  patient  indulgence  of 
the  Court,  I  entertain  a  hope  that  you  wjil 
rather  aid  than  obstfuct,  the  operation  of  my 
reasoning  on  the  minds  of  the  gentlemen, 
who  are  selected  to  verify  the  truth  of  the 
information  recently  given  to  the^urt,  or  to 
falsify  what  I  am  persuaded  J^io.  attorney-* 
general  is  incapable  of  proving.  . 

I  am  well  apprized,  that  it  is  the  duty  of 
the  judge  to  state  and  interpret  the  law,  in- 
cases where  it  is  not  clearly  understood  bv  the 
jury;  but  I  trust  a  discerning  jury  will  not 
consent  implicitly  to  receive  any  doctrine  as 
the  law  of  Engkoid,  though  pronounced  to 
be  such,  by  magistrates  of  the  most  respectabi- 
lity, if  they  find  it  to  be  in  direct  violation  of 
the  very  first  principles  of  natural  law  and 
English  jurisprudence.    It  is  notorious,  that 
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the  iaterpretations  of  judges  have  been  fre- 
giientiy  eircmeouSy  and  the  recent  instance  of 
Mr.  Fox's  libel  Bill,  points  out  a  particular 
case»  in  which  the  legislature  were  obliged  to 
interfere  for  the  purpose  of  altering  and  cor- 
recting a  practice  introduced  extrajuridically. 
<— And  although  when  I  was  brought  up  on 
the  sudden  to  plead  to  an  information,  after 
twenty-two  da^s  close  confinement  in  the 
strongroom  of  the  Fleet  prison,  I  was  told 
by  ^e  judge,  that  my  opinion  on  the  subject 
of  admitting  me  to  bai(  which  bul  I  tnen 
offered,  and  had  then  present  in  court,  would 
weigh  as  a  feather  in  his  mind.  Yet  I  have 
now  the  pleasure  to  find  that  on  a  particular 
examination  a  jury,  and  not  the  judge  of  the 
courty  will  ultimately  determine  on  Uie  case 
before  them;  and  then  will  be  seen  whether 
his  opinion  or  mine,  on  the  nature,  piinci- 
piesy  and  construction  of  the  law,  be  most 
compatible  with  the  declarations  of  the  law 
itself. 

And  here  I  have  to  express  a  desire,  that 
iny  words  may  be  taken  in  their  most  favour- 
able sense,  and  not  tortured  into  a  contempt 
of  the  Court;  for  I  once  for  all  declare,  that 
nothing  is  more  foreign  firom  my  intentions, 
althougn  my  language  may  seem  to  bcnu*  with 
aome  asperity,  not  only  on  those  who  have 
administered  the  law,  but  on  practices  which 
have  been  lone  considered  and  acted  upon, 
as  if  they  had  tormed  part  of  the  legal  cooe  of 
this  nation. 

In  order  to  abate  any  surprise  which  this 
declaration,  or  my  subsequent  arguments  may 
occasion,  I  eonsider  it  requisite  to  state  briefly. 
That  I  am  a  citizen  of  the  United  States  of 
America;  and  here  permit  me  to  digress  a 
moment,  in  order  to  mention  a  step  li^ich  I 
had  intended  to  have  taken  on  my  trial,  but 
which  I  apprehend  I  am  now  precluded  from : 
when  I  was  brought  by  a  Habeas  Corpus  to 
the  Crown^ffice  on  the  drd  instant,  to  be  pre- 
sent St  nominating  the  special  jury,  I  stated 
to  the  treasury  solicitor  and  attomev,  my  ob- 
jection to  a  jury  of  this  nature,  and  informed 
them  that  being  an  alien^  I  would  claim  a 
jury  de  medietate  linguae,  in  order  to  have  a 
({uestion  decided  by  the  Court,  how  tar  special 
juries  could  be  granted  in  cases  where  an  alien 
IS  a  party ;  to  snow  that  this  was  a  question 
undecided  I  shall  read  an  extract  from 
3  Black,  p.  360,  361. 

"  The  array  by  the  ancient  law  may  also 
be  challenged,  if  an  alien  be  party  to  the  suit ; 
and,  upon  a  rule  obtained  by  bis  motion  to 
the  Court  for  a  jury  de  medietate  linevae^  such 
a  one  be  not  returned  by  the  sheriff  pursuant 
to  the  statute  28  Edward  3,  c.  13,  enforced 
by  8  Hen.  6,  c.  «9,  which  enact,  that  where 
either  party  is  an  alien  bom,  the  jury  shall  be 
one  half  deniseus,  and  the  other  aliens  (if  so 
many  be  forthcoming  in  the  place),  for  the 
more  impartial  trial.  A  privilege  indulged  to 
strangers  in  no  other  country  m  the  world; 
but  which  is  as  ancie&t  with  us  as  the  time  of 
lung  Ethelf ed,  ia  whose  sUtute  dc  mmUieolU 


ITaWae  (then  aliens  to  the  crown  of  Endaod^, 
cap.  3,  it  is  ordained,  that  *  duodeni  legalea 
'  homines,  quorum  sex  Walli  et  seic  AngU 
*  erunt,  Anglis  et  WaUis  jus  dicunto.'  Oat 
where  both  parties  are  aliens,  no  partiality  i» 
to  be  presumed  to  one  move  than  another  ;^ 
and  therefore  it  was  resolved,  soon  after  the 
statute  8  Hen.  6,  that  where  the  issue  b  joined 
between  two  ahens  (unless  the  plea  be  had 
before  the  mayor  of  the  staple,  and  thereby 
subject  to  the  restrictions  of  statute  97  Edw. 
3,  St.  3,  c.  8),  the  jury  shall  all  be  denizens. 
And  it  now  might  be  a  question  how  for  the 
statute  3  Geo.  S,  c.  85  (before  referred  to), 
hath,  in  civil  causes,  undesicnedly  abridged 
this  privilege  of  foreigners,  oy  the  positive 
directions  therein  ^en  concerning  the  man* 
ner  of  impanelling  jurors,  and  the  persons  to 
be  returned  in  such  panel.  So  that  (ttn]es9 
this  statute  is  to  be  construed  by  the  same 
eqiiitv,  which  the  statute  8  Hen.  6,  c.  S9,  de» 
cla^  to  be  the  rule  of  interpreting  the  sta« 
tute  a  Hen.  5,  st.  S,  c.  3,  conceming  ther 
landed  qualification  of  jurors  in  suits  to  which 
aliens  were  parties)  a  court  might  perfaapa 
hesitate,  whether  it  nas  now  a  power  to  direct 
a  panel  to  be  returned  de  wteJietate  iijuaocv 
and  thereby  alter  the  method  presoribed  for 
striking  a  special  jury,  or  balloting  for  oon^ 
mon  juries.'' 

Lord  Kemfon  here  informed  Mr.  IJoyd,  that 
the  time  was  passed  in  which  he  might  have 
made  that  claim :  and  Mr.  Uoyd  piooBeded.— 
He  said  he  had  suspected  as  much ;  he  shoold 
therefore  ouit  the  subject  with  just  addii^ 
that  umiseoi  to  the  practice  of  courts  of  justioey 
he  was  taken  unaware  by  the  rapidity  of  the 
officer  who  swore  in  smd  impanneUed  the 
jury,  which  was  begun  and  nearly  ended  be- 
fore he  was  well  in  nis  place. 

But  to  return.  I  had  stated,  said  he,  that 
I  am  a  citizen  of  the  United  States,  and  waa 
called,  last  winter,  on  a  family  occasion  to  Lon- 
don from  Philadelphia; — some  disappoint* 
ments  and  unexpected  expenses,  rendered  me 
incapable  of  discharging,  on  the  moment  of 
demand,  two  debts  1  had  contracted;  on  which 
account  being  arrested,  I  removed  myself  for 
my  better  accommodation  to  the  Fleet  priaon 
(ailer  waiting  fiileen  or  sixteen  days,  in  last 
September,  for  the  arrival  of  a  judge  in  town). 
My  conduct  there,  as  well  as  in  every  other 
situation  of  life,  has  been  wch  as  not  to  fur« 
nish  an  occasion  for  a  blush  in  my  counte- 
nance ;  if  at  any  time  1  have  given  pain  to 
those  who  knew  me,  I  ma^r  reeret  the  efifect, 
but  I  am  certain  I  can  justify  the  cause.  In 
the  information  laid  by  the  attomey-generaL 
I  am  stated  to  be  a  person  greatly  disaffected 
to  a  monarchical  government,  and  to  the  con- 
stitution of  this  country ;  with  respect  to  the 
British  constitution,  I  shall  state  a  few  ideaa^ 
when  I  come  to  that  part  of  my  arguments 
where  I  consider  they  will  best  apply ;  but  as 
formy  want  of  attachment  to  monarchy,  it 
ought  never  to  be  imputed  to  me  as  a  orune; 
from  my  early  youth  I  have  been  Haincd.  in 
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fepubUcan  prindplesy  mod  my  manhood  has 
been  employed  in  procunng  their  establish* 
meat  in  regions  more  extensive  than  any 
European  kingdom ;  and  the  event  has  shown, 
in  contradiction  to  the  opinion  oi'  even  the 
great  Montesquieu^  that  it  is  not  the  natural 
property  of  laige  empires  to  be  swayed  by  a 
despotic  prince,  for  an  American  government^ 
which  is  a  republic  on  the  principle  of  repre* 
aentation,  it  was  necessary  to  form  calcula- 
tions on  a  scale  commensurate  to  a  lar^e  por- 
tion of  the  globe  ;  yet  you  will  find  individual 
happiness  and  national  prosperity,  better  pro- 
moted by  such  a  system  of  sQvemment  in 
that  nation,  than  we  are  capable  of  discover- 
ing to  have  been  the  case  in  an]^  other  coun- 
try, fkom  historic  research  or  visual  inspee- 
tion.  If  the  charge  b  simply  disaffection  to 
the  king,  or  in  ot^  words,  a  want  of  zeal  for 
his  service,  there  appears  nothing  proved  un- 
der the  information  to  convict  nie  thereof. 

With  respect  to  the  crime,  as  it  is  termed 
by  tbeftttomey-general,  in  the  understanding 
1^  took  upon  himself  to  give  to  the  court  <n 
King's-bench,  on  the  Slst  ultimo,!  have  litUe 
to  say,  and  that  littie  I  shall  wave  for  the 
present,  with  only  this  remark,  thai  conscious 
of  never  having  written  or  pasted  up,  the 
jeu  d^uorit  complained  of,  in  anywise,  eras 
charged  against  me;  and  conscious  ihskX  I 
never  contemplated  an  escape  from  the  Fleet 
prison,  nor  ever  suggested  such  a  measure  for 
the  benefit  of  the  other  prisoners,  I  have 
hitherto  been  at  a  loss  to  conceive  what  evi- 
dence was  intended  to  be  adduced  in  support 
of  such  abominable  falsehoods;  under  this 
perplexity  it  may  rc»dily  be  supposed,  that  I 
am  not  prepared  with  testimony  to  rebut 
wiiat  has  been  brought  before  you  by  the  pro- 
secutor, nor  do  I  believe,  now  1  have  heard 
il,  that  any  will  be  necessary. 

But  now,  for  aigument  ^e,  taking  it  for 
granted,  that  I  had  intended  to  escape  and 
break  down  the  walls  of  that  prison,  which 
are  forty  feet  high,  and  mounted  at  top  with 
iron  railing  chevaug  de  frixe^  and  six  feet 
thick,  with  force  and  arms,  anid  m  nursuance 
of  this  terribly  wicked  intention.  I  had  stuck 
np  the  seditious  pasouinade  alleged  a^nst 
me,  I  tliink  I  can  demonstate  that  I  was 
wairanted  to  pursue  such  object  to  effect, 
without  its  bemg  imputed  to  me  as  a  crime. 
To  accomplish  this  end,  I  solicit  your  parti- 
cular attention  to  the  arguments  I  am  about 
to  ur^ ;  hoping,  for  your  own  honour  and 
justification,  tlmt  you  will  weigh  them  with 
care  and  candour,  and  by  your  verdict  deter- 
suae  their  cogency  and  conclusiveness. 

[Here  one  of  the  jurors  interrupted  Mr. 
Jioyd  with  saying,  that  the  jurv  was  bound 
by  oath  to  determine.  Mr.  lioyd  replied, 
that  he  had  as  leave  appeal  to  the  virtue  ana 
honour  of  a  man  of  integrity  as  to  his  oath. 
It  was  on  this  account  that  he  had  preferred 
the  phiaseokicy  which  the  genUemau  re- 
mtwedttfon^jf 


The  first  thii^  which  I  mean  to  submit  to 
your  consideration  is,  ady  inquiry  into  the 
justice,  constitutionality  and  legality  of  im- 
prisonment for  debt.  If  such  imprisonroeni 
should  appear  to  you  unwarranted  by  the  law 
of  nature,  the  £uglish  constitution  and  the 
municipal  laws,  you  will  undoubtedly  conclude 
with  me,  that  it  is  such  an  act  of  oppression, 
as  to  authorize,  nay  to  require,  resistance  on 
the  part  of  those  who  are  so  unjustifiabfy  im- 
mured withhi  the  walls  of  prisons,  more 
gloomy  than  were  the  d-doMni  bastiUes  of 
the  grand  monarque. 

Before  I  enter  upon  my  argument  on  this 
subject,  I  would  wish  to  satisfy  the  Court, 
that  I  am  not  alone  in  the  qiinions  I  enter- 
tain; as  they  may  discover,  upon  attending 
to  the  judgment  of  seven  of  queen  Anne's 
judges,  deUvered  by  chief  iustioe  Holt. 

**  If  one  be  imprisoned  upon  vnlawfiil  an. 
thoritv,  it  is  a  sufficient  provocation  to  excuse 
even  homicide,  and  all  people,  out  of  com- 
passion, ought  to  aid  therein,  much  more  so 
when  it  is  done  imder  colour  of  justice :  and 
when  the  liberty  of  the  subject  is  invaded,  it 
is  a  provocation  to  all  the  subjects  of  Enriand, 
A  man  ought  to  be  concerned  for  Magna 
Charta  and  the  laws ;  ana  if  any  one  agamst 
law  impiison  a  man,  he  is  an  oraider  against 
Mama  Charta.^' 

I  hope  to  make  it  appear,  upon  examina* 
tion,  that  imprisonment  tor  debt,  is  not  only 
unjustifiable,  but  that  it  is  a  crime  against  tkle 
iiatural,  iinprescriptable,  and  unalienable 
rights  of  man ;  and  in  Great  Britain,  a  crime 
also  against  what  is  called  the  great  charter 
of  En^sh  liberty,  as  well  as  against  many 
other  subsequent  statutes,  obtained  in  order 
the  better  to  secure  the  liberties  and  privi- 
leges of  the  inhabitants  against  the  encroacb- 
ments  of  monarchs^  who  pretended  to  govern 
the  nation  by  the  nght  of  conquest.    * 

In  order  to  show  that  imprisonment  for 
debt  is  a  crime  against  the  unalienable  rights 
of  man,  permit  me  to  state,  as  an  axiom  self^ 
evident^  that  **  the  end  of  all  associations  is 
the  preservation  of  the  natural  and  impre- 
scriptable  rights  of  man :  and  those  rights 
are  liberty,  property,  security,  and  resistance 
of  oppression."  Personal  liberty,  the  dearest 
blessmg  which  tiie  Creator  has  bestowed  upon 
mankixMi,  made  inherent  in  us  by  birth,  wnen 
we  were  endued  with  the  faculty  of  free  will, 
con»sts  '<  in  the  power  of  removing  one's  per- 
son to  whatever  place  one's  inclination  may 
direct."  It  is  a  right  annexed  to  the  person 
of  man,  and  cannot  be  parted  with,  even  l^ 
one's  own  consent,  while  man  is  considered  a 
&ee  agent,  endowed  with  discernment  to  know 
good  irom  evil,  and  with  the  power  of  choos- 
ing those  measures  which  appear  to  him  to 
be  the  most  desirable. 

It  b  true,  that  every  man  when  he  enters 
into  society,  i^es  up  a  part  of  his  natural 
liberty,  in  c^r  to  secure  to  himself  the  re- 
mwder  of  those  absolve  rights  which  were 
vested  in  him  by  the  immutable  lawa  of  na- 
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tiire»  and  which  could  not  be  preserved  in 
peace  without  that  mutual  assistance  and  in- 
tercouse,  which  is  gained  by  the  institution 
of  firiendlv  and  social  communities :  but  then 
it  is  equally  true^  tliat  he  parts  with  no  more 
of  his  natural  liberty  than  is  sufficient  to  at* 
tain  that  end.  While  this  maxim  is  kept  in 
mindy  the  acts  of  the  legislative,  judicial  and 
executive  powers  of  government^  will  be  ca- 
pable of  being  compared  with  the  end  of  the 
poUtical  institution. 

A  celebrated  commentator  on  the  laws  of 
England  asserts  upon  this  ground,  and  vciv 
jusSy,  '*  That  personal  liberty  is  a  natural, 
inherent  right,  which  cannot  be  surrendered 
or  forfeited,  unless  by  the  commission  of  some 
great  and  atrocious  crime."*  This  being 
another  self-evident  proposition,  requires  no 
elucidation. — It  follows  then  as  a  natural  con* 
aequence,  that  unless  the  circumstance  of 
owmg  a  sum  of  money,  be  a  great  and  atro- 
cious crime,  one's  personal  liberty  cannot  be 
surrendered  or  forfeited  for  it. 

The  law  cannot  authorize  imprisonment  on 
.sny  other  account  than  that  of  criminality  in 
the  P&rtv — ^nor  ou^ht  personal  liberty  to  be 
abridged  even  in  the  case  of  crimes^  without 
the  special  and  previous  permission  of  the 
municipal  law- — ^tt  is  not,  however,  intended 
to  contend,  that  an  absolute  exemption  from 
hnprisonment  in  all  cases  of  debt  is  proper, 
for  it  is  admitted  that  such  an  exemption  may 
be  inconsistent  with  political  society,  as  it 
might  destroy  civil  liberty,  by  rendering  its 
protection  incomplete.  But  it  is  contended, 
that  personal  liberty  ou^ht  never  to  be  abridg- 
ed for  a  debt  contracted,  unless  the  contract 
was  obtained  by  fraud  or  force,  which  being 
a  Clime  against  civil  liberty,  is  of  course  pu- 
lushable  by  imprisonment. 

In  order  to  understand  what  is  hear  meant 
by  civil  liberty,  it  may  be  proper  to  insert  the 
definition  of  the  term  as  it  is  given  by  the 
writers  on  the  law  of  nature  and  of  nations. 
^<  It  is  no  other  than  natural  liberty,  so  far 
restrained  by  human  laws  (and  no  farther} 
as  is  necessary  and  expedient  for  the  general 
advantage  of  the  puUic*' 

The  question  now  becomes  serious  and  im- 
portant. 

Is  the  imprisonment  of  a  debtor,  who  has 
become  sucn  in  consequence  of  a  debt  con- 
tracted without  fraud  or  force?  or,  in  other 
words,  is  the  imprisonment  of  a  person  nei- 
ther charged  with  nor  convicted  ot  a  crime— 
necessary  and  expedient  for  the  general  ad- 
vantage of  the  community? 

In  consequence  of  some  severe  strictures, 
recently  made  by  the  attorney-general,  before 
the  court  of  King;'s-bench,  at  Westminster- 
hall,  at  the  last  tnal  at  bar,  on  the  conduct 
of  debtors,  as  well  as  in  support  of  the  ground 
I  have  taken,  it  will  be  pn^r  to  show,  that 
they  are  not  to  be  classed  among  the  most 
vicious  and  abandoned  part  of  our  spedes,  as 
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was  attempted  to  be  insinuated :  they  are  not 
to  be  considered  as  public  robbers  or  pick- 
])ockets !  In  short,  a  debt  contracted  without 
fraud,  attaches  no  greater  crime  to  the  debtor, 
who  unfortunately  is  rendered  incapable  of 
discharging  it,  than  to  the  creditor  is  at- 
tached a  crime  on  account  of  his  unguarded 
confidence. 

In  support  of  this  opinion,  I  refer  to  the 
bankrupt  laws  of  this  nation;  to  what  is 
called  the  Lords*  Act;  to  the  frequent  acts  of 
insolvency  which  have  been  passed  by  the 
legislature;  to  the  charitable  societies,  insti-- 
tuted  for  the  relief  of  insolvent  debtors, .  and 
to  popular  opinion. 

The  reason  as^ened  for  the  provision  made 
in  favour  of  a  debtor  by  the  bankmpt  laws, 
is,  that  <'  trade  cannot  be  carried  on  without 
mutual  credit  on  both  sides  i  the  contracting 
of  debts  is  therefore  here,  not  only  justifiable 
but  necessary.''  Now  let  me  ask,  Can  any 
of  the  affiurs  of  men  in  this  a^  be  carried  on 
without  mutual  credit?  Lome  aroimd  youj 
gentlemen ;  amidst  the  infinite  variety  of  mu- 
tual and  reciprocal  dependencies,  which  you 
discover  in  every  situation  of  life,  select  me 
one  case  where  the  fair  contraction  of  a  debt 
requires  justification  ? — ^Noone  is  to  be  found, 
for  mutual  credit  is  by  common  consent  de- 
clared to  be  necessary !  and  as  every  man  of 
us  may  be  liable  to  the  pressure  of  unforeseen 
calamities,  shall  misfortunes  be  deemed  crimes 
in  those  who  are  already  borne  down  to  the 
earth,  by  their  accumulated  weight. 

The  principle  of  the  lords' Act,  is  precisely 
tlie  same  as  that  on  which  the  bsmkrupt  laws 
are  founded ;  notwithstanding  the  absurdity 
of  tlie  clause,  which  declares,  that  every  man 
has  a  right,  at  the  expense  of  8<.  4«f.  per 
week,  to  gratify  a  vicious  propensity,  by  the 
imprisonment  of  his  debtor^  thus  enabling  a 
spiteful,  dishonest,  or  designing  individual, 
to  defeat  a  law  enacted  on  humane  pri^ 
ciples. 

By  acts  of  insolvency,  the  legislature  has 
frequently  declared  its  concurrence  with  the 
sense  I  have  pointed  out,  to  be  the  just  one 
annexed  to  the  Bankrupt  and  Lords'  Acts, 
(twenty-four  acts  of  insolvency  have  passed 
since  Charles  8nd*s  time,  making  on  the 
average  one  for  every  four  and  a  half  years) 
these  measures  have  been  dictated  by  mo* 
tives  either  of  mercy  or  justice ;  mercy  can- 
not be  extended  by  the  legislature  but  to  cri« 
minal  cases;  acts  of  mercy,  are  the  pubhc 
pardon  of  public  crimes,  but  debtors  have 
never  been  accused  of,  tried  for,  or  convicted 
of  a  crime.  As  acts  of  justice  they  have  nofe 
been  considered  by  the  parliament,  because 
it  would  be  inconsistent  in  them ;  for  then 
they  must  allow,  that  all  practices  of  impri- 
soning debtors,  were  acts  of  high  injustice 
and  oppression,  and  ought  in  future  to  be  pre- 
vented by  legislative  interference,  which  that 
body  has  not  lately  attempted  to  do;  the 
communitv  are  still  to  be  oppressed,  are  still 
to  be  insulted  with  the  occasiooal  ^i^r^y  ^ 
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vhat  jve  temed  ads  of  mercy,  wfaere  it  has 
aright  to  the  justice  of  the  legislature. 

'Die  popular  opinion  b  notorious,  from  a 
variety  of  circum^ances  ;  but  gentlemen  may 
think  that  popular  opinion  is  of  little  im- 
portance ;  yet  I  venture  to  assure  them,  that 
all  l&ws  not  founded  in  popular  opinion,  in 
this  enlightened  period,  are  little  likely  to  be 
supports  and  carried  into  full  eifect.  In  all 
cases  of  popular  commotion  in  this  as  well  as 
other  countries,  one  of  the  fiist  attempts 
piade  in  order  to  redress  the  people's  wrongs, 
is  the  Uberation  of  debtors  from  the  public 
prisons;  arid  here  permit  me  to  observe,  that 
the  first  act  oi  insolvency  was  passed  when 
England  became  a  commonwealth,  after  the 
execution  of  Charles  the  1st.  The  people  are 
also  ever  inclined  to  mitigate  and  remove  the 
hardships  of  imprisonment  for  debt,  by  en- 
tering into  societies,  and  furnishing  money  for 
those  purposes.  There  must  be  something 
wrong  m  the  administration  of  a  government, 
when  the  deliberate  collected  charity  of  hu- 
mane associations  is  seen  making  efforts  to 
raise  up— not  a  fallen  individual,  but  a  whole 
body  of  men,  whom  the  administrators  of  the 
law  have  caused  to  be  thrown  down.  No- 
thing can  be  more  convincing  than  this  cir- 
cumstance; that  debtors  confined  in  prisons 
are  considered  bv  all  men,  as  persons  suffer- 
ing unjustly;  that  they  are  not  viewed  as 
criminals,  but  as  unfortunates. — A  robber,  a 
pickpocket,  under  the  sentence  of  the  law, 
may  meet  with  compassion  as  an  individual, 
but  no  measures  have  yet  been  taken,  inr con- 
sequence of  the  collective  sense  of  the  com- 
munity of  the  injustice  done  them,  to  abrid^ 
the  rigour  of  the  law  in  respect  to  the  whole 
gang ;  but  the  mitigation  of  the  punishment 
of  debtors  isciontemplated  by  the  whole  society 
of  the  people,  and  intended  to  affect  the  whole 
body  of  those  unhappy  men  who  are  left  to 
the  mercy  of  individuals,  to  atone  for,  at  most, 
what  can  be  considered  only  as  a  venial  fault, 
an  inability  to  pay  a  sum  of  money  at  tlio 
moment  it  is  demanded. 

If  these  considerations  are  not  deemed  suffi- 
cient to  establish  the  position  in  the  minds  of 
all  men,  that  suffering  debtors  are  rather  con- 
sider^, and  justly  too,  as  unfortunate  men, 
than  as  criminals,  I  shall  add  nothing  more 
in  its  support, — but  for  the  sake  of  humanity 
and  Christian  benevolence,  I  will  proceed  on 
my  subject,  under  the  impression  that  you, 
gentlemen  of  the  jury,  at  least  agree  with  me 
m  the  sentiment;  and  that  it  was  adding  in- 
sult to  iniury  to  observe  that  debtors  ought  to 
be  considered  as  little  or  nothine  short  of 
felons — an  assertion  which  could  only  be 
made  by  him,  who  knows,  that  if  the  Great 
Charter  and  the  constitutional  rights  of  Eng- 
lishmen should  one  day  recover  their  original 
force  (and  I  think  I  see  the  dawn  of  that 
brieht  day  appearing  in  the  east)  that  then 
will  the  most  important  and  the  most  lucra- 
tive branch  of  the  usurped  jurisdiction  of  the 
court  of  KingVbench  tumble  to  the  ground-- 


the  liberty  and  happiness  of  thousands  wiU 
be  restored,  but  the  golden  stream,  which  so 
long  has  flowed  thrmigh  that  channel,  will 
flow  no  more. 

The  Question  still  recurs,  Is  the  imprisofr- 
ment  or  an  honest  debtor  necessary  and  ex- 
pedient for  the  general  advantage  of  the  com* 
munity  >  It  may  be  answered,  as  it  has  here- 
tofore been  asserted,  that  credit  is  essentially 
necessary  in  a  commercial  countiy;  and  it 
cannot  be  effectually  supported  by  any  other 
means  than  ^at  of  imnrisonment  for  debt. 

The  lieoessi^  of  credit  to  the  inhabitants  of 
a  country  like  England,  possessing  few  ^taple 
commodities,  on  which  to  bottom  a  foreign 
commerce;  but  which  notwithstanding  is, 
from  certain  adventitious  circumstances,  a 
trading  nation  has  been  so  sedulously  asserted 
and  maintained  by  several  late  popular  writers, 
that  to  question  their  judgment  would  oca^ 
sion  a  suspicion  of  the  want  of  understanding 
in  the  inquirer,  or  be  deemed  an  act  of  un- 
common temerity. — ^Prudence,  and  n^t  the 
want  of  ability  to  maintain  the  converse  of 
the  proposition, .  will  therefore  guide  me  in 
giving  it  the  go-by  for  the  present ;  with  only 
one  or  two  observations. — Probably  the  ne- 
cessity of  an  extensive  credit,  would  not  have 
yet  become  the  fashionable  position,  had  not 
the  government  of  England,  ever  since  the 
coming  in  of  William  ofOrange,  always  fmmd 
it  convenient  and  extremel;^  advantageous  to 
the  members  of  each  administration,  to  anti- 
cipate the  national  revenues;  they  thereby, 
having  an  opportunity  of  providing  money  to 
disburse  among  their  friends  and  relatives, 
under  the  shape  of  army,  navy,  and  lottery 
contractors,  military  and  naval  officers,  place* 
men  on  the  civil  list,  pensioners,  &c. — By 
this  scheme  of  credit  the  enormous  anticipa- 
tions had  very  little  sensible  effect  upon  the 
property  of  the  inhabitants  at  the  moment. — 
Uad  not  your  ancestors  been  deceived  by  this 
v^retched  scheme  of  anticipations,  and  the 
false  appearances  held  out  to  them  from  time 
to  time,  by  ministerial  adventurers,  they  never 
would  contentedly  have  borne  the  biuthens. 
—Had  all  the  money,  wantonly  lavished,  in 
supporting  fanciful  balances  of  power  in  Eu- 
rope, Asia,  Africa,  and  America,  been  taken 
out  of  their  pockets  by  the  prompt  payment 
of  each  wanton  demand,  you  would  not  now 
be  saddled  with  a  debt  of  two  hundred  and 
fifty  millions  of  pounds  sterling;  in  order  to 
keep  down  the  interest  of  which,  and  to  com- 
pensate the  industry  of  officers  who  receive 
and  enjoy  Uie  public  contributions,  you  are 
obli^  to  pay  annually  about  twenty-three 
millions  of^  money,  or  about  the  average 
price  of  eighty  davs  labour  for  every  man  in 
the  nation. — Had  your  ancestors  contem- 
plated the  sufferings  devolved  upon  their 
wretched  posterity,  they  would  not  have  given 
rise  to  the  assumed  position  of  an  almost  in-r 
credible  necessity  of  credit  1  Let  any  candid 
person  inquire  into  the  effects  of  pubfic  credit 
in  this  natioO|  and  they  will  find  abundant 
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nason  to  curse  the  caiise.^To  it  is  owing  the 
natioaal  debt  and  taxes  before-mentioned^ 
whkh  have  in  their  natural  consequences 
thrown  such  a  weight  of  power  into  the  exe- 
cutive scale  of  government,  as  cannot  be 
thought  was  intended  by  your  patriot  an« 
oestora,  who  glohousl^r  straggled  for  the  abo- 
lition of  the  then  formidable  part  of  the  pre- 
rogative; but  who,  by  an  unaccountable  want 
of  foresight,  established  this  system  in  their 
Stead. 

Here  Mr.  lioyd  was  stopped  by  the  Judge; 
If  ho  asked,  how  the  arguments  he  was  urgmg 
were  intended  to  apply  to  the  case  in  huid  ? 
iir .  Lloyd  answered,  that  he  contended  against 
the  lenity  of  imprisonment  for  debt;  that 
the  necessity  of  credit,  public  as  well  as  pri- 
Tate,  was  considered  requisite  for  the  ad- 
▼anta^  of  the  community ;  that  if  he  could 
show  lirom  experience,  that  credit  was  rather 
injurious  than  beneficial  to  the  nation,  it 
would  not  follow  that  imprisonment  for  debt 
ought  to  be  allowed,  in  order  to  support  a 
scheme  which  did  not  render  a  benefit  to  the 
public  equal  to  its  disadvantages — and  if  he 
could  saUsfy  the  jury  on  the  illegality,  they 
could  not  criminate  him  for  an  attempt  to 
escape. 

The  Judge  told  him  he  might  proceed.— 
lie  then  repeated  the  paragraph  to  Uiat  part 
where  he  was  interrupted;  saying,  the  jui^ 
ought  to  notice  that  he  was  not  stopped  until 
he  came  to  apply  his  remarks  to  the  executive 
power  of  the  state. — ^He  now  continued  his 
argument. 

The  entire  collection  and  management  of 
so  vast  a  revenue,  being  placed  in  the  hands 
of  the  executive  officer,  the  monarch  \  have 
given  rise  to  such  a  multitude  of  new  officers, 
created  by  and  removable  at  hb  pleasure,  that 
they  have  extended  his  influence  to  every 
comer  of  the  nation. 

To  this  astonishing  necessity  of  credit,  is 
owing  the  increased  prices  of  every  necessary 
of  life,  by  which  the  day-labourer  is  deprived 
of  two  out  of  his  three  dwly  meals  or  flesh 
provision,  or  is  obliged  to  substitute  broth  for 
beef,  and  potatoes  for  wheaten  bread.  To  it 
is  owing  the  increase  of  a  paper  medium,  and 
the  decrease  of  specie ! — ^To  it  is  owing  the 
circumstance  of  charging  the  active  and  in- 
<histrious  man,  who  pjavs  his  share  of  the 
taxes,  to  maintain  the  idle  and  indolent  cre- 
ditor, who  receives  them ! — ^To  it  is  owing, 
the  numerous  swarm  of  custom-house  officers, 
excisemen,  distributors  of  stamps,  receivers, 
managers,  commissioners,  secretaries,  clerks, 
and  various  inspcctorsof  taxes.— Should  I  be- 
come more  particular  still,  the  tedious  tale 
might  disgust  you. 

Here  one  of  the  jurors  said,  It  very  well 
might.  To  which  Mr.  lioyd  replied^  He  did 
not  doubt  it. 

The  judge  told  him,  he  must  not  ill-treat 
the  gentlemen  who  were  to  decide  upon  bis 
case. — ^Mr.  Lloyd  answered  the  judge,  that  he 
apprehended  his  obseivation  to  the  jui^  was 


not  hcard^  by  the  bench,  or  thc^  would  not 
suspect  him  of  entertaining  an  inclination  to 
ill-treat  the  jury :  he  would  repeat  the  words  ; 
which  he  did.^ — When  the  juage  told  him  to 
proceed :  he  then  went  on,  saying,  From  this 
VM5W  of  the  subject  I  trust  you  do'not  discover 
the  necessity  of  adding  the  additional  wrong 
of  imprisonment  for  debt,  in  order  to  giv9^  a 
greater  facility  to  credit. 

But,  gentlemen,  an  excessive  fiicility  of 
credit  is  a  vicious  facility ;  when  considered 
in  its  application  to  the  private  walks  of  life, 
it  does  not  benefit  individuals  even  in  trade, 
any  more  than  as  I  have  shown  you  public 
credit  has  benefitted  the  nation;  ^et  this 
vicious  fiicility  of  credit,  which  we  ought  to 
deprecate,  is  rather  encouraged  than  restrained 
by  the  practice  of  imprisonment  for  debt.-^ 
It  u  a  maxim  among  merchants  and  political 
ceconomisis,  that  trade  is  best  regulated,  when 
left  to  regulate  itself.  It  is  in  its  nature  like 
the  element  of  water,  it  perpetually  seeks  Hs 
own  level ;  the  equilibrium  which  its  natund 
vibrations  tend  to  preserve,  is  destroyed  by 
the  force  of  legislative  regulations ;— the  fiic- 
titious  aids  given  by  law  to  facilitate  credit 
has  ruined  thousands,  without  benefiting 
scarcely  a  solitary  deservine  individual, beyond 
the  vortex  of  the  courts  of  judicature.  Here 
is  the  great  gulf  into  which  millions  of  money 
are  annually  whirled,  to  serve  as  prey  to  the 
ereedy  and  voracious  monsters  which  infest 
Oiese  deeps :  like  Sylla  and  Charibdis,  they 
ruthless  feast  on  the  unfortunate  voyager 
sailing  on  the  ocean  of  life,  who  happens  ny 
the  storms  of  adversity  to  be  driven  within 
the  reach  of  their  rapacious  and  all-devouring 
jaws. 

The  cupidity  of  avarice  irresistibly  propels 
men  on  to  seek  its  gratification  by  every 
avenue  which  ingenuity  can  lay  open'to  thdr 
access ;  the  avance  of  commercial  states  is  of 
an  active  quality;  all  the  mischiefs  which 
this  vice  creates  are  positive  and  direct  mis- 
chiefs ;  it  is  an  incurable  disease  of  the  mind ! 
consisting  in  a  disposition  to   engross  the 

foods  of  life,  to  the  exclusion  of  our  neigb- 
our ;  it  is  an  industry  at  once  morbid  and 
excessive ;  nor  is  the  respected  name  of  in- 
dustry a  sufficient  veil  to  disguise  it  from 
popular  odium.  Permit  me  briefly  to  expose 
Its  hideous  portrait. — ^You  have  the  opportu- 
nity of  viewing  it  in  the  person  of  yon  trader, 
who  with  one  hand  practises  all  the  arts  of 
monopoly,  to  prevent  the  circulation  of  the 
blessings  of  real,  substantial,  and  productive 
industry ;  while  with  the  other  he  spreads  far 
and  wide  the  goods  he  has  engrossed,  and 
with  a  view  of  inordinate  gain  'he  holds  out 
to  the  adventurer,  in  an  inferior  order  of 
trade,  all  the  temptations  of  extraordinary 
credit  and  confidence.  The  needy  adventurer, 
in  his  turn,  with  a  blind  and  fatal  activity, 
parts  with  his  goods  for  the  mere  name  of 
every  moneyless  prodigal ;  and  the  prodigal, 
allured  by  the  same  facility  of  credit,  is  en- 
couraged to  take  4  shaw  in  the  common 
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mischief,  by  contracting  debts  which  he  never 
oan  discharge.  Thus,  gentlemen,  yov.  behold 
the  rapacious  spirit  of  the  trader,  acting  under 
the  impulse  I  described ;  and  you  will  not 
wonder,  if  he  frequently  brings  that  ruin  upon 
himself  which  he  is  certaia  to  bring  upon  the 
others  of  this  lamentable  groupe. — You  have 
sot  once  seen,  in  the  whole  of^  this  circle,  an 
inquiry  into  the  substance  or  property  of  the 
]ierson  contracting  the  debt;  and  why  this 
necessary  precaulbn  has  not  taken  place,  I 
will  next  endeavour  to  unfold. 

The  astonishing  number  of  merchants  and 
traders  which  this  country  exhibits  in  every 
direction,  strikes  most  forcibly  upon  the  senses 
of  the  beholder ;  where  the  candidates  are  so 
munerous,  every  strong  art  must  be  tried  to 
court,  engage,  and  win  the  customer :  minute 
inquiry  into  the  circumstances  of  the  pur- 
chaser dare  not  be  made,  lest,  perchance,  he 
leaves  the  trader  in  disgust;  and,  as  the 
trader*s  existence  depends  upon  his  sales,  he 
is  inclined  to  prefer  the  risk  of  loss,  to  the 
moral  certainty  of  losing  a  present  livelihood : 
add  to  this,  the  forced  and  fictitious  trade, 
oising  out  of  an  inordinato  spirit  of  speculation 
(which  is  one  of  the  greatest  political  evils  in 
this  as  well  as  some  other  commercial  coun- 
tries) and  you  discover  enough  to  prove,  to  a 
moral  certainty,  that  necessary  precautions, 
on  the  part  of  the  creditor,  are  omitted  horn 
a  vicious  principle. 

The  selfish  and  vicious  propensity  of  mo- 
nopoly and  mercantile  avarice,  is  a  great  and 
growing  evil,  which  it  may  be  difficult  to  re- 
strain ;  but  certainly  its  exertion  ought  not  to 
be  aided  by  the  laws.  An  endeavour  has 
frequently  been  made,  by  legislative  bodies, 
to  encourage  the  use  and  prevent  the  abuse 
of  credit;  the  latter  always  proceeds,  as  I 
have  already  shown,  as  much  from  him  who 
gives,  as  from  him  who  receives  it.  The  ob- 
ject of  both  parties,  if  traders,  is  to  extend 
beyond  all  bounds  their  several  Unes  of  trade; 
but,  in  as  much  as  traders  deal  with  persons 
who  are  not  in  trade,  in  this  case  it  must 
oAen  be  the  object  only  of  him  who  gives  the 
credit.  Yet  it  seems  hitherto  to  have  been 
understood,  that  the  practice  of  law,  in  re- 
straining that  excess  in  the  operation  of 
credit,  by  deterring  from  its  abuse,  takes  no- 
tice only  of  him  who  receives  it,  while  it  ought 
equally  to  aft'ect  him  who  gives  the  credit. 

The  imprisonment  for  debt  may  be  thought 
to  discourage  a  person  from  taking  credit ; 
but  it  certamly  encourages  him  who  has  to 
give  it;  and  so  great  is  the  encouragement, 
that  it  induces  the  creditor  to  forego  an  exa- 
nination  into  the  circumstances  of  the  debtor : 
he  rests  satisfied,  under  the  impression  that 
the  person  will  contrive  to  pay  the  debt  con- 
tracted, rather  than  go  to  gaol.  Nor  does  the 
creditor*s  expectation  end  here ;  if,  in  conse- 

3ueDce  of  his  power  over  the  person  of  his 
ebtor,  the  man  is  dragged  to  prison,  his 
fnends  and  relatives  are,  from  motives  of  be- 
Bevoleoce,  expected  to  relieve  him  by  the 
VOJLXXU. 


payment  of  the  demand.  To  use  the  em« 
phatical  expression  of  a  venerable  judge  who 
lately  sat  in  this  place — **  The  creditor  ex- 
pects to  torture  the  compassion  of  friends,  and 
by  that  means  extort  payment  from  those 
who  are  not  bound  for  the  debt." 

But  the  learned  lawyer,  or  some  one  of 
these  gentlemen  who  surround  me,  will  per- 
haps represent  the  agreement  between  the 
debtor  and  creditor  as  a  just  contract.  They 
each  know  their  fate  under  a  municipal  regu- 
lation :  the  creditor  trusts  to  the  consequence, 
which  the  debtor  agrees  to  submit  to,  if  he 
fails  in  the  fulfilment  of  his  engagement. 

This,  gentlemen,  is  reasoning  in  a  vicious 
circle,  and  your  practice  derives  no  aid  from 
the  argument. 

By  one  of  those  honourable  restraints 
which  civil  libertv  puts  upon  our  actions,  no 
possible  mode  of  bar^in,  transaction,  or  cove- 
nant, nor  even  hereditary  ship,  can  place  two 
individuals  in  the  relation  to  each  other  of 
master  and  slave,  for  every  citizen  owns  a 
character  whicl\  may  be  forfeited  by  trimc, 
but  cannot  be  surrendered  by  contract. 

It  is  said  to  be  the  constitutional  boast  of 
Englishmen,  that  the  public  good  is  an  estate* 
in  common,  of  the  free  possession  and  enjoy- 
ment of  which  no  law  can  deprive  the  hum- 
blest individual,  who  is  not  convicted  of  a 
crime.  The  public  good  is  no  such  estate  to 
the  imprisoned  debtor ;  it  is  lost  to  him  wlio 
is  incapable  of  enjoying  it ;  and  the  true  es- 
sence of  slavery  consists  in  personal  depen- 
dence, and  the  want  of  those  civil  rights 
which  others  enjoy— the  true  picture  of  an 
imprisoned  debtor.  I  ask  you,  gentlemen, 
would  it  be  a  lawful  contract,  for  a  man  to 
stipulate  with  his  neighbour,  that  on  a  cer- 
tain event  he  should  deprive  him  of  the  use 
of  his  limbs;  or  if  he  tailed  to  pay  a  sum  of 
money,  his  person  should  be  locked  up  in 
idleness,  anq  his  existence  rendered  insigni- 
ficant, if  not  inimical  to  the  public  good  ? 

Neither  the  principle  of  justice  or  policy, 
nor  any  regular  principle  whatever  that  I  caa 
discover,  shows  the  efiect  of  civil  imprison- 
ment to  be  salutary  or  conducive  to  the  ge- 
neral good.  If  the  reverse  has  been  made  to 
appear,  as  I  trust  it  has,  the  practice  ought 
not  to  be  sufiered  to  continue  another  hour, 
whatever  may  be  its  principle. 

Under  these  considerations,  I  leave  it  to 
you  to  judge,  whether  the  necessity  of  credit 
ought  to  be  deemed  a  sufficient  pica  to  war- 
rant imprisonment  for  debt ;  and  yet  to  this 
maxim,  of  the  necessity  of  credit,  is  owing 
the  increased  severity  of  the  practice  of  the 
courts  of  judicature  relating  to  debtors. 

Taking  it  however  for  granted,  that  credit 
is  expedient  for  the  advantaee  of  the  public, 
it  does  not  follow,  either  in  the  theory  or  the 
practice  of  good  policy,  that  it  is  therefore 
necessary  to  imprison  the  body  of  the  debtor. 

In  theory — Because  in  the  productive  in- 
dustry of  the  inhabitants  consists  the  wealth 
of  the  nation ;  the  imprisoDiaent  of  an  iodus? 
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trious  individual  is  not  only  a  diminution  of 
the  cause  of  wealth  from  the  cessation  of  his 
industry^  but  it  is  likewise  a  reduction  of  the 
mass  of  national  property,  inasmuch  as  the 
product  of  the  labour  of  the  remaining  part  of 
the  community  is  obliged  to  supply  the  |>er- 
son  in  confinement  with  necessary  provision 
and  clothing,  and  to  pay  for  the  useless  la- 
bour,  employed  in  erecting  expensive  prisons, 
&c. 

In  practice — Because  civil  process,  such  as 
is  now  carried  on  in  courts  ol  judicature,  be- 
side the  unnecessaiy  consumption  of  time  it 
occasions  among  suitors,  witnesses,  &c.  and 
the  unearned  support  it  renders  to  the  leeches 
of  the  law,  it  does  nut  procure  anv  advantage 
to  the  public,  by  an  addition  to  the  capital  of 
the  honest  and  mdustrious  man,  who  endea- 
vours to  recover,  and  succeeds  in  obtaining 
his  debt  from  the  indolent  debtor ;  for  the 
aggregate  of  all  the  money  recovered  by  legal 
process  does  not  amount  to  the  ^um  expended 
in  the  prosecution  of  the  several  suits  an- 
nually decided  in  the  nation,  which  money  so 
expended  tends  only  to  promote  a  vicious  in- 
dustry ;— this  fact  is  worthy  of  particular  con- 
sideration. 

Again — Because  it  is  not  intended  by  what 
is  now  adnainistered  as  law,  that  the  circum- 
stance of  imprisonment  shall  discharge  the 
debt.  No,  Englishmen,  that  is  not  the  in- 
tention of  the  Court !  the  confinement  of  a 
debtor  (a  confinement  for  life)  is  considered  i 
as  the  punishment  (not  a  public  one  for  a  I 
crime,  but  a  private  one  to  gratify  an  indivi-  ' 
dual)  wisely  and  humanely  apportioned  to 
the  offence  of  not  having  money  in  your 
pocket  to  pay  a  debt  on  the  sudden.  The 
law  justly  considers  confinement  as  the  whole 
•  ot  the  debtor's  punishment,  and  of  the  salis- 
faction  made  to  the  creditor !  Oh  shamefiil 
prostitution  of  terms !  What,  gentlemen,  is 
seen  in  these  considerations  of  policy,  to  point 
out  the  necessity  of  imprisoning  the  body  of 
a  debtor,  in  order  to  support  an  expedient  de- 
gree of  credit?  I  trust  nothing  but  what  is 
ihockinff  to  philanthropy.  O  ye  lovers  of 
mankind,  emancipate  your  brethren  by  a 
change  of  system. 

In  considering  the  subject  of  imprisonment 
for  debt  in  the  abstract,  we  shall  find  there  is 
injustice  in  it,  on  more  accounts  than  one. 
The  only  satisfaction  a  creditor  ought  to 
fi^ek,  or  is  warranted  to  receive,  is  a  real 
pecuniary  satisfaction ;  the  law  renders  him 
injustice  in  proposing  an  illusory  and  fictitious 
one.  •  Nay,  the  olcl  Roman  law,  which  gave 
the  creditor  a  property  in  his  debtor,  was 
more  advantageous  to  both  parties,  than  is 
the  law  which  intombs  a  man  for  life ;  the 
creditor  and  the  nation  received  a  benefit  from 
the  labour  of  the  debtor  when  he  worked  for 
his  master,  but  neither  are  advantaged  by 
keeping  a  man  in  g-aol 

It  is  an  universal  pr'mciple  in  trade,  that 
the  trader  ou^ht  to  lay.  on  the  commodities 
be  vends  aa  advance  sufficient  to  cover  the 


rent  of  his  shop  or  warehouse,  domestic  and 
incidental  expenses,  together  with  the  interest 
of  his  money  and  credit  employed  by  way  of 
capital,  with  an  allowance  for  waste,  damage, 
&c.  to  all  which  is  to  be  added  a  premium, 
to  secure  him  against  the  probable  chance  of 
bad  debts,  usu^y  calculated-  from  two  and  a 
half  to  five  per  cent  A  trader  thus  secured 
(as  all  ought  to  be)  can  have  no  right  in  equity 
to  this  part  of  the  profit,  which  belongs  to 
him  only  in  conseauence  of  the  moral  cer* 
tainty  that  some  or  his  customers  will  make 
deficit  to  that  amount;  hence  the  aggregate 
customers  pay  for  the  well-calculatea  delin* 
quents. — Is  there  a  man  in  business  who 
would  refuse  to  abate  this  two  and  a  half,  or 
five  per  cent  as  the  case  may  be,  to  those 
who  purchase  for  cash,  provided  his  sales 
were  for  cash  only  ?  If  not,  and  yet  he  re- 
ceives of  the  paying  customer  the  two  and  a 
half,  or  five  per  cent.,  and  likewise  the  bad 
debts  he  calculated  upon  contracting,  I  ask, 
whether  he  does  not  extort  two  and  a  half,  or 
five  per  cent  beyond  the  fair  and  honest  pro- 
fit which  merchants  allow  themselves^  Or 
whether  he  does  not  employ  a  bad  law  to 
punish  improperly  the  poor  debtor,  by  ])erpe- 
tual  imprisonment  ? — Not  to  extend  this  ar- 
gument farther  for  the  present. 

Let  us  now';proceed  to  examine,  whether 
imprisonment  for  debt  is  not  a  crime  against 
Magna  Charta,  the  Bill  of  Rights,  and  other 
subsequent  statutes,  extorted  by  the  people  at 
various  times,  from  those  who  pretended  to 
^vern  the  nation  by  the  right  of  conquest,  or 
right  divine,  such  as  king  John,  the  Henries, 
the  Charleses,  and  others  who  have  disgraced 
the  throne. 

The  language  of  Magna  Charta  is,  ^  that 
no  freeman  shall  be  taken  or  imprisoned  but 
by  the  lawful  judgment  of  his  equals,  or  by 
the  law  of  the  land.''  Here  permit  me  to  ask, 
has  any  gentleman  present  seen  the  original 
Magna  Charta  deposited  in  the  Cotionian 
library  at  Oxford?  The  intention  of  this  ques- 
tion leads  to  another.  Whether  they  remember 
it  to  run,  '^  Nullus  liber  homo  capiatur  vel 
imprisonetur  nisi  per  legale  judicium  parium 
suorum,  vel  per  legem  terrff ;"  or  whether  it 
does  not  say,  ^  per  legale  judicium  parium 
suorum,  et  per  legem  terrae."  The  reasons  I 
make  these  mquines  are,  that  I  remember  to 
have  firequently  seen  in  Philadelphia,  in  the 
archives  of  the  state,  a  copy  certified  by  the 
keeper  and  other  officers  of  the  Cottonian 
library,  illumined  and  ornamented  as  the 
original,  sent  to  that  country  by  William 
Penn,  when  he  was  proprietor  of  the  then 
province  of  Pensylvania,  m  which  the  words 
were  *'  et  per  le^em  terra." 

Mr.  Lloyd  had  waited  some  time  for  an  an- 
swer, when  the  judge  told  him  to  proceed.-— 
Then,  said  he^  I  am  to  take  it  tor  granted 
that  the  word  is  stated  right;  it  is  '  or'  and 
not  *  and,'  as  conjectured.  4. 

Well,  gentlemen,  we  have  seen  that  no  law 

of  the  land  is  valid,  wbich  takes  away  or  im« 
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pairs  a  natural  right,  farther  than  is  neces- 
sary for  Uie  general  advantage  of  the  public ; 
consequently,  as  there  appears  to  be  no  pub- 
lic advantage  arising  from  confining  a  debtor 
in  prison,  ail  regulations  inimical  to  his  per- 
sonal liberty  are  without  the  meaning  of 
Magna  Charta.  In  order  to  corroborate  this 
omnion,  let  me  quote  a  few  words  from  1st 
Blackstone,  54.  *'  Those  rights  which  God 
and  nature  have  established,  and  are  there- 
fore  called  natural  rights,  such  as  are  life  and 
liberty,  need  not  the  aid  of  human  laws,  to  be 
more  effectually  invested  in  every  man  than 
iheyare;  neither  do  they  receive  any  addi- 
tional strength,  when  declared  by  the  muni- 
cipal laws  to  be  inviolable.  On  tne  contraiy, 
no  human  legislature  has  power  to  abridge  or 
destroy  them,  unless  the  owner  shall  himself 
commit  some  act  that  amounts  to  a  forfeiture.'^ 
The  rieht  being  derived  from  God  and  nature, 
no  act  out  against  the  divine  law  or  law  of 
nature  ought  to  be  deemed  an  act  amounting 
to  a  forfeiture  of  a  natural  right ;  the  law  of 
nature  is  here  out  of  the  question ;  and  the 
divine  law,  under  the  Christian  dispensation, 
commands  us  to  forgive  our  debtors,  if  we 
expect  to  be  forgiven. 

The  statutes  of  the  5th  Edward  3,  chap.  9;  • 
the  95th  Edwards,  chap.  4;  and  28th  Ed- 
ward 3,  chap.  3,  expressly  direct,  <'  that  no 
man  shall  be  taken  or  imorisoned,  unless  it 
be  by  legal  indictment,  or  tne  process  of  com- 
mon law."  It  is  unnecessary  to  remark,  that 
process  hv  indictment  is  never  used  in  actions 
of  debt  between  individuals.  Let  us  then 
proceed  to  view  how  imprisonment  for  debt 
15  attempted  to  be  justified  in  the  face  of 
these  statutes,  under  the  common  law.  This 
legerdemain  of  the  civilians  is  coloured  to  the 
world  by  the  hoctu  pocu$  and  incomprehen- 
sible jargon  of  lezal  fictions;  and  so  well  are 
some  men,  who  live  by  these  practices,  con- 
vinced of  their  propriety,  that  tney  hold  it  as  a 
maxim  of  the  law,  that  in  Jictione  juris  consists 
equUas;  in  plain  English,  that  a  legal  lie 
agrees  with  truth.  If  this  be  true,  all  I  can 
say  is,  that  it  is  more  than  falls  to  the  lot  of 
any  other  species  of  falsehood  which  I  ever 
heuid  of;  but  there  is  no  general  rule  without 
an  exception,  and  here  is  an  additional  veri- 
fication of  it. 

That  law  against  personal  liberty  ough^  to 
be  strictly  construed,  and  not  lefl  floating  on 
the  -wings  of  sdry  fiction,  is  proved  by  the  an* 
cient  practice  of  the  courts,  is  what  I  shall 
just  point  out,  and  then  proceed.  Under  the 
statute  of  Marlebridge,  introduced  in  favour  of 
the  barons,  whereby  their  bailiffs  might  he 
attached  by  their  bodies,  if  they  failed  to  ac- 
count to  their  lords,  is  seen  the  first  attempt 
made  in  England  to  authorize  by  law  the  im- 
prisonment of  a  man's  body  for  a  civil  injury, 
uoacxompanied  by  force ;  but  it  forbade  the 
bailiff's  arrest,  unless  two  circumstances  con« 
curred,  namely,  he  must  not  only  have  first 
absoooded',  but  also  must  not  possess  a  free- 
bold  estate  of  even  the  most  trifling  vidue. 


The  construction  of  this  law  induced  such  a 
degree  of  caution  in  applying  the  remedy,  as 
to  render  it  nugatory  or  inadeouate. 

In  the  reign  of  Edward  1 ,  a  law,  introduced 
for  the  protection-  of  merchants,  seized  abso« 
lutely  upon  the  person  of  a  debtor;  such  laws 
and  such  practices  were  unknown  to  your 
Saxon  ancestors,  they  were  first  introduced 
j  by  the  Norman  race,  but  frequently  resisted 
by  the  people  or  barons.  The  Magna  Charta, 
obtained  sword  in  hand  (see  the  efiects  of 
stretching  power) !  was  a  declaration  that  the 
^ople  were  never  thereafter  to  be  imprisoned 
for  injuries  committed  without  force;  it  was 
confirmed  by  his  son  Uenry. — ^The  statute 
called  Confirmatio  Cartanim,  whereby  the 
Great  Charter  is  allowed  to  be  tn^  common 
law,  and  all  judgments  contrary  to  it  are  de- 
clared void  after.  Notwithstanding  these  fire-^ 
guent  repetitions  of  the  people's  nght  to  be 
nee  from  arrest,  it  nevertheless  was  so  con- 
trived by  the  government,  that  those  against 
whom  they  entertained  any  grudge,  were  al- 
ways imprisoned;  and  the  exertion  of  the 
people  to  oppose  such  practice  is  shown  by 
there  being  no  less  than  39  subsequent  and 
corroborative  statutes  passed  from  the  time 
of  Edward  1,  to  Henry  4.  This  is.  suflicient 
to  evince  the  disposition  of  the  monarch  oA 
the  one  hand  to  tyrannize,  and  of  the  deter-* 
mination  of  the  men  of  those  days  to  enjoy 
their  natural  liberty,  in  every  case  where  it 
might  be  enjoyed  without  injury  to  the  com- 
munity. 

Nor  dare  the  courts  of  judicature,  by  their 
countenance  and  connivance,  have  contrived 
to  bring  about  what  had  been  so  often  firus- 
trated,  when  attempted  to  be  effected  by  the 
executive  of  the  state,  had  not  the  people 
been  gradually  accustomed  to  the  practice. 
The  ioea  had  lost  its  novelty,  in  consequence 
of  the  statute  of  Merchants  and  Marlebridge; 
the  practice  in  those  special  cases  had  wont 
off  in  some  degree  the  horror  which  had  here- 
tofore general^  seized  the  human  mind,  on 
hearing  or  seeing  of  men  confined  for  debt* 
Thus  it  is  with  every  tyrannic  regulation;  it 
gets  footing  in  a  small  degree  under  the  co- 
lour of  necessity,  or  of  promoting  some  po- 
pular interest;  it  is  afterwards  extended  to 
others,  and  proceeds  without  observation,  till 
at  length  it  grows  insensibly  into  a  common 
course  of  execution.  Gentlemen,  there  have 
been  judges  who  found  less  enjoyment  in 
their  proper  jurisdiction,  than  in  the  constant 
exercise  of  iudicial  power,  however  trivial  the 
subject: — ^the  active  spirit  of  industry  has 
been  busy  even  on  the  bench,  and  its  sub- 
stantial gains  have  borne  down  the  dignity  of 
magistracy;  but  had  the  age  of  reason  tiiea 
arrived,  a  judge  would  have  been  stricken 
with  its  harpoon,  and,  like  the  greedy  and 
voracious  shark,  the  more  he  strove  to  extri- 
cate himself  firom  the  embarrassment  which 
its  point  occasioned,  the  deeper  it  would  have 
penetrated  him.  The  Court  will  take  in  good 
part  the  observation  I  have  just  let  fall^  when 
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they  recollect  the  language  of  judge  Coke, 
who,  after  commenting  on  the  destruction  of 
the  Jews  in  England,  by  the  statute  De  Ju- 
daisnio,  adds,  that  another  kind  of  Jews  were 
also  punished,  viz.  the  judges  of  the  King's- 
bench  and  Common  Pleas,  the  barons  <Jf  the 
Exchequer,  and  the  judges  itinerant.  Con- 
trast, gentlemen,  this  with  the  present  time, 
and  enjoy  the  relish !  At  the  moment  I  am 
speaking  of,  the  courts  were  busily  employed 
in  superseding  the  legislature,  by  fictitious 
contrivances,  which  operated  as  new  laws; 
indeed,  all  their  proceedings  were  expressive^ 
in  those  days,  of  what  was  their  object.  It 
was,  however,  neither  the  protection  of  per- 
sonal liberty,  the  security  of  property,  the 
suppressidn  of  groundless  litigation,  rior  the 
peace  of  the  public ; — the  obtect  appears  to 
iave  been  their  private  emoiumeDt ;  to  add 
which  was  extended  imprisonment  without 
law,  a  thing  clearly,  and  which  this  Court 
must  acknowledge  to  be  completely  unjusti- 
fiable. In  the  reign  of  Henry  7,  ^ese  prac- 
tices, it  is  said  by  some,  though  without  tbun- 
dation,  met  indirectly  with  the  approbation  of 
the  legislature,  who  attempted  to  make  it 
legal  to  extend  the  imprisonment  of  defen- 
dants upon  mere  civil  actions :  but  supposing 
it  to  be  true,  what  was  the  time?  The  spirit 
of  avarice  was  then  seated  on  the  throne  of 
England,  and  the  rights  of  personal  freedom, 
the  mdependence  ofinteerity,  the  efforts  of  in- 
dustr)!,  even  the  sacred  claims  of  misfortiue, 
were  relentlessly  immolated  at  her  shrine. 
I  have  one  more  remark  to  make  before  I 

Suit  this  subject.  The  reign  of  Henry  7,  was 
iie  petty  tyranny  of  an  extortioner,  not  tlie 
sovereignty  of  a  monarch;  and  the  people 
were  taueht,  by  the  base  ministry  of  Empson 
sind  Dudley*  (who  were,  if  I  forget  not,  oath 
Afterwards  hanged)  and  the  frigid  maxims  of 
their  master, — ^and  it  was  then  first  under- 
stood, that  a  &ilure  in  the  punctual  payment 
of  money  was  a  wron^  which  no  distinctions 
or  circumstances  coutd  extenuate.  Was  the 
unfortunate  debtor  put  to  death,  it  would  not 
pain  him  so  much  as  the  mercy  of  those  laws 
which  consign  him  to  slavery :  but  I  mistake; 
— the  word  *  slavery !'  which  disgraces  your 
West  India  laws,  is  not  suffered  in  this  boast- 
ed land  of  freedom.  The  poor  wretch  of  a 
debtor  is  described  in  milder  terms:  he  is 
committed  to  prison,  and  placed  under  the 
power  of  his  creditor,  because  he  is  imable  to 
pay  him  the  debt  which  he  owes  him.  He  is 
not  deprived  of  life  or  limb,  but  disabled  from 
enjoying  the  use  of  them.  Is  this  not  slavery? 
No,  says  the  civilian: — ^but  how  miserably 
are  we  led  astrav  from  the  true  nature  of 
things  by  a  sound, ! 

Let  us  now,  gentlemen,  proceed  to  draw  up 
the  curtain,  and  exhibit  to  the  world  the  art 
of  judiciary  conjuration,  as  performed  in  this 
nation  for  some  years  past,  with  such  eifect 
as  to  wr'mg  the  hearts  of  even  those  who 

•  See  their  casc^  Vol.  \^  p.  CSS. 


have  thousht  themselres  uninterested  spee« 
tators.  ''  No  man  (says  the  statute)  shall  be 
taken  or  imprisoned,  unless  it  be  by  indicW 
ment,  or  the  process  of  the  common  law.'' 
The  process  of  the  comnKm  law  in  case  of  in* 
jury  done  to  another  without  force,  ended  oa 
having  gradually  stripped  the  debtor,  by  re- 
peated oistresses,  of  all  his  substance ;  and  if 
he  had  no  substance,  the  common  law  held 
him  incapable  of  making  satisfacticm ;.  and 
therefore  looked  upon  all  further  process  as 
nugatory.— And  besides,  even  upon  feudal 
principles,  the  person  of  a  feudatory  (a  person 
not  fi-ee)  was  not  liable  to  be  attached  for  in* 
juries  merelv  civil,  lest  thereby  his  lord  should 
be  deprived  of  his  personal  services.  The 
state  has  surely  as  much  interest  in  a  free* 
man,  as  ever  the  lord  had  in  his  vassal. — 
That  the  lord  was  not  liable  to  be  imprisoned 
is  proved  by  the  continuance  of  his  privilege 
from  arrest,  which  exists  at  the  present  hour. 
But  this  old  common  law  is  changed,  or,  to 
use  a  word  more  in  repute,  the  law  is  reform- 
ed, and  accommodated  to  suit  tbe  ^  swinish 
multitude."  This  beastly  herd  having  thrown 
off  their  necks  the  yoke  of  feudal  vassadage. 
and  become  emancipated  men,  are  now  fitted 
to  wear  the  fetters  intended  for  felons,  wl^ch 
fasten  for  ever  round  every  liiob  of  the  un« 
fortunate  debtor.  The  feudal  system,  which 
considered  men  as  slaves,  permitted  them  un- 
molested,  for  injuries  merely  civil,  to  rango 
the  verdant  field,  and  breathe  the  salutary 
gale ;  while  the  reformed  system  of  goveri^ 
ment  acknowledges  men  to  be  free,  and  yet 
orders  them,  for  injuries  merely  civil,  to  be 
punished  bv  close  confinement,  in  a  lonelv 
dungeon,  where  is  sucked  in  with  every  breath 
a  deleterious  effluvia  and  tainted  air. — And 
how  is  the  law  reformed  ?  Knowing  that  man 
ought  not  to  be  abridged  of  his  personal  li* 
berty,  unless  for  some  |^at  and  atrocious 
crime,  the  practice  now  is,  to  suppose  and 
assert  that  the  debtor  is  prosecuted  for  break- 
ing the  plaintiff's  close  b}r  force  of  arms; 
these  are  the  words  of  the  original  and  capias  s 
now  breaking  of  a  man's  tlose  by  force  of 
arms  was  justly  deemed,  by  the  old  common 
law,  a  great  and  atrocious  crime,  and  as  such 
warranted  the  forfeiture  of  personal  liberty.— • 
But  can  this  glaring  falsehood,  this  legal 
fiction,  this  imaginary  armed  robber,  this 
giant-slaying  man  of  straw,  be  allowed  to 
criminate  a  quiet,  peaceable,  unfortunate  man? 
—and  yet,  strange  as  it  may  seem,  it  is  for 
this  supposed  open  and  daring  assault,  aided 
with  instruments  of  destruction,  Uiat  tens  of 
thousands  of  men  and  women  are  deprived  of 
personal  liberty,  and  of  the  opportunity  of 
exercising  their  industry;  their  children  arc 
prevented  from  receiving  an  education  to 
tbrm  their  minds  to  the  cultivation  of  those 
virtues  which  used  to  form  the  (^aracter  of 
Britons. 

By  the  means  I  have  just  described^  the 
debtor  is  arrested  for  a  crime  he  never  even 
contemplated,  and  brought  to  prison;  he  is 


/Goog. 


MS] 


fit  a  Seikioui  tiM. 


A.D.  179(1 


[ass 


sofiRsred  afterward^  by  the  connivance  of  the 
courty  to  be  posecut^  for  any  less  forceable 
uijury,  and  is  to  be  detained  vat  life,  without 
ever  having  perhaps  committed  a  great  and 
atrocious  crime  of  any  nature  whatsoever.-^ 
Nor  does  the  misfortune  end  here — being 
once  in  confinement,  the  gaoler  diminishes 
the  prisoner's  liberty,  ^m  the  yard  to  the 
house,  from  the  house  to  a  cell,  according  to 
his  discretion ;  he  excludes  the  poor  wretch 
from  society,  and  deprives  him  of  every  ne- 
cessary of  life ;  in  fine,  all  the  horrors  of  the 
Bastile  are  incidental  to  a  man's  situation  who 
is  confined  for  debt. — ^I  shall  add  no  more  on 
the  subject  of  this  farago  of  deceit,  impos- 
ture, and  legal  iniquity,  which  one  might  sup- 
pose nothing  but  unblushing  confidence,  ao- 
•aolute  power,  and  adamantine  hearts,  occu- 
pying the  seats  of  justice,  could  enforce. — 
Oh  !  that  the  spirit  of  Alfred,  who  ordered  at 
one  time  twelve  judges  to  be  executed,  for 
countenancing  illegal  .proceedings,  would 
again  visit  all  corrupt  judiciaries,  and  purge 
from  them  those  who  are  a  disgrace  to  that 
respectable  situation ! 

By  the  petition  of  right,  the  Sd  Charles  1, 
it  is  declared,  "  That  no  freeman  shall  be  im- 
prisoned or  detained  without  cause  shown,  to 
which  he  may  answer  according  to  law/' 
The  cause  shown,  ought  to  be  a  real  and  suf- 
ficient cause ;  not  a  fiction  of  law,  but  a  real 
crime  j  nay,  even  a  shameless  magistracy 
have  in  one  case  owned  this  truth.  When 
summons,  which  is  a  wamine  to  appear  in 
court  for  injuries  not  against  the  peace,  were 
disobeyed,  and  the  sherifi  had  found  the  de- 
fendant upon  any  of  the  writs  of  capiat^ 
latitat^  &c.  he  was  obliged  to  take  him  into 
custody.  For,  not  having  obeyed  the  original 
summons,  he  had  ^liown  a  contempt  of  the 
court,  and  ought  no  longer  to  be  trusted  at 
large :  for  all  con  tern  jpts  of  legal  proceedings 
are  deemed  great  and  atrocious  crimes. — But 
the  change  of  the  Enghsh  jurisprudence,  by 
letting  the  summons  £11  into  disuse,  and  in- 
troducing the  capias  as  the  first  process,  which 
commands  the  sheriff  (as  before  observed) 
to  take  into  custody  the  defendant,  for  ne- 
glecting to  obey  a  summons  never  issued, 
was  judged  to  be  too  hard,  as  it  ordered  the 
sheriff  to  imprison  a  man  for  a  contempt 
which  was  onlv  supposed,  another  fiction  of 
the  law  ;  but  this  fiction  is  said  in  some  mea- 
sure to  be  corrected  by  the  interference  of 
the  legislature. 

I  fear  that  if  I  continue  the  narrative  of  all 
the  legal  fictions,  my  readers  will  suppose 
themselves  transported  to  the  fabulous  age, 
and  wonder  as  much  at  the  fictitious  speeches 
of  the  law,  as  they  have  done,  in  their  child- 
hood, at  the  fictitious  speeches  of  birds  and 
beasts,  to  be  found  ia  .ff^p  and  other  writers 
of  fables. 

If  any  thing  could  draw  down  contempt 
upon  tribunals  of  justice,  it  must  be  a 
mockery  of  common  sense  Uka  what  I  have 
endeavoured  to  point  out. 


Before  I  quit  this  subject,  I  shaU  quote  a 
few  sentiments  from  Mr.  Burgess  of  Lincoln's- 
Inn,  whose  treatise  on  the  law  of  insolvenc)" 
fell  into  my  hands  by  accident  the  day  before 
yesterday.— Indeed,  I  wish  that  I  liad  had  an 
opportunity  of  preparing  myself  for  this  trial, 
by  an  arrangement  which  would  have  ad- 
mitted me  the  more  copious  use  of  this  ex- 
cellent author.  He  rightly  maintains, «  thar 
if  any  person,  or  any  court  of  justice,  usurps 
a  jurisdiction,  and  by  colour  thereof  arrests 
or  imprisons  a  man,  or,  under  pretence  of  any 
usurped  authority,  oppresses  any  man,  con- 
trary to  Magna  Charta,  the  ill^ality  of  the 
act  will  call  for  exemplary  punishment."  He 
then  goes  on  to  state  the  several  steps  which 
the  courts  of  Marshalsea,  of  Exchequer,  of 
Common  Pleas,  and  of  KingVbench,  took  to 
effect  their  usurpation  over  the  persons  of 
debtors ;  in  whicn  he  notes  the  various  art9, 
devices,  frauds,  and  fictions  ^ey  severa^y 
used ;  the  recital  of  which  not  onlv  corrobo- 
rates every  thing  I  have  stated,  but  more 
clearly  demonstrates  than  I  have  been  able 
to  do,  my  general  principle,  that  imprison-^ 
ment  for  debt  is  contrary  to  the  rights  of 
men,  and  particularly  of*^  Englishmen,  who 
are  supposed  to  have  their  natural  rights 
better  secured  to  them  by  certain  decJai»- 
tions,  than  the  people  of  other  nations  have 
vet  been  able  to  attain. — On  this  point  he 
holds  this  energetic  language :  **  But  the  law 
which  is  founded  in  nature,  which  springs 
from  the  primary  and  indefeasible  rignts  o£. 
mankind,  should  be  more  respected.  Men 
are  not  to  be  hanged,  that  jurymen  may  dine  ; 
nor  are  free  English  citizens  wantonly  to  be 
imprisoned ;  the  constitution  of  the  county  k 
not  to  be  undermined,  that  the  court  of 
KingVbench  may  fatten  on  the  spoil." 

On  a  legal  fiction,  to  introduce  a  defendant 
to  the  notice  of  the  court,  he  says : 

"  Thus  we  see  the  constitutional  law  was 
overturned,  and  an  illegal  jurisdiction  was 
established,  by  a  decision  of  the  very  court 
which  was  to  derive  an  advantage  from  the 
abuse.  This  determination,  bu'ut  on  an  tm- 
true  suggestion,  has  never  been  contradicted 
by  its  subsequent  practice,  unfounded  as  it  is 
in  reason,  opposite  as  it  is  to  the  known  nile 
of  law.  That  rule,  which  springs  firom  a 
source,  higher  and  more  sacred  than  the 
dictum  of  any  judce,  is  well  known ;  it  tras 
even  the  acknowleJeed  guide  of  the  courtL 
in  all  matters  which  rcuted  to  others^ana 
which  did  not  interfere  with  their  own  im- 
mediate interest.  So  early  as  the  year  1356, 
Robert  de  Thorpe,  the  chief-justice,  in  the 
most  public  ana  solemn  manner  declared, 
*■  that  mconveniencies  must  perpetually  arise, 
« if  a  man's  own  deceit  shall  be  allowed  to 
<  aid  him ;  for  it  is  a  principle  of  law,  tha| 
^fraus  et  dolus  nanini  patrocinstusi  noone, 

*  therefore,  shall  be  allowed  to  take  advantage 

*  of  his  own  fraud.'  But  what  was  good  law 
for  the  public,  was  not  considered  as  such 
wbea  it  interf<6re4  with  a  usurpation  of  juris* 
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behold,  judiciary  power  holds  out  to  the  in- 


dktioii.  The  court  took  upon  iUelf  the  de- 
lennination  of  its  own  cause :  it  was  at  the 
same  time  judge  and  party.  The  law  was 
sacrificed  to  interest  The  good  old  maxim 
of  Boni  Judicis  est  ampliare  Justitiam^  vene- 
rated by  the  founders  of  the  constitution^  was 
exchanged  for  a  new  doctrine.  Boni  Judicis 
tU  ampliare  Jurisdictionem,  became  the  favo- 
rite motto  of  the  bench.  How  well  the  spirit 
of  this  rule  has  been  preserved  by  succeeding 
judges,  the  daily  experience  of  mankid  will 
best  prove." 

Mv  author  proceeds  to  show  the  measures 
which  were  occasionally  taken  by  the  legis- 
Jature,  to  curb  the  propensity  of  the  courts  to 
endanger,  by  their  practices,  the  rights  of 
man.  Observing  that  the  benevolence  of  the 
legislature  was  productive  of  but  little  advan- 
tage,  for  tiie  operation  of  the  laws  were  ren- 
dered abortive  by  the  politic  manoeuvres  of 
the  ooarts ;  and  adds,  the  court  of  King's- 
beach  proceeded  in  its  course,  and  exulted  in 
the  prolongation  of  its  hour  of  insolence. 
All  dvil  causes  were  violently  drawn  before 
it;  the  greatest  encouni|gement  was  given 
bodi  to  suitors  and  attomies.  by  a  connivance 
in  abuses  the  most  shameful  ajul  disgraceful 
to  our  national  character.  These  enormities 
were  attempted  to  be  restrained  by  the  legis- 
lature ;  but  they  will  continue  to  be  a  re^jroach 
to  the  court  of  King's-bench,  and  a  dispace 
to  its  judses,  so  long  as  the  records  of  this 
Idnedom  shall  remain,  so  long  as  Englishmen 
shafl  execrate  the  destroyers  of  their  primary 
rights. — Let  us  no  longer  be  insulted  with  an 
assumption  of  power,  which,  however  a  con- 
tinued usage  may  have  made  it  familiar  to 
the  multitude,  cannot  obtain  respect  from  the 
accurate  and  impartial  observer. 

Having  concluded  a  lone  and  interesting 
chapter  on  the  subject  of  the  abuses  of  the 
courts  of  judicature,  previous  to  the  time  of 
Charles  9nd,  this  author  goes  on :  '^  We  now 
enter  upon  ^e  last  stage  of  our  historiod  de- 
duction, and  proceed  to  lay  before  the  public 
those  recent  provisions  which  the  wisdom  of 
the  legislature  has  deemed  advisable,  for  the 
purpose  of  ascertaining  the  opposite  interests 
of  creditors  and  debtors.  From  the  Restora- 
tion to  the  present  time,  the  general  aspect 
of  things  has  received  but  little  alteration. 
No  lawlias  been  made  to  declare  the  legality 
of  imprisonment  for  debt,  consequently  that 
practice  has  received  no  additional  sanction. 
If  previous  to  that  period  it  was  illegal,  and 
contradictory  to  the  constitution  and  to  the 
common  law,  it  still  continues  in  the  same 
medicament^  and  is  equally  liable  to  repre- 
nemion." 

But  I  am  unwilling  to  detain  eentlemen  by 
a  recapitulation  of  arguments,  dthough  they 
ere  expressed  with  ammation,  and  carry  along 
with  tnem  absolute  conviction.  I  think  I  see 
impatience  seated  in  the  visages  of  some 
around  me— I  shall  therefore  prmed  to  other 
observations. 

If  e  A  ttucop  gentltmeoy  yo«  will  please  to 


I  behold,  judiciary  power  holds  out  to  the  m- 
I  juured  and  imprisoned  debtor  a  mean  of  de- 
!  stroyine  this  legal  magic :  the  talisman  is  no 
other  than  the  far-famed  Habeas  Corpus  Act, 
which  may,  only  in  those  times  when  admi- 
nistration procures  its  suspension,  be  put  in 
motion  by  the  application  of  the  prima  vita  ; 
some  six  or  eight  guineas  will  obtain  the  im- 
mediate interposition  of  this  enchanting  wand, 
if  Its  operation  is  not  arrested  for  want  of  an 
alias  and  plurieSy  and  the  imprisoned  debtor 
will  find  himself  presented  in  propria  persona 
before  the  very  tribunal  of  whose  injustice  he 
complains :  he  has  then  to  submit  to  its  con- 
sideration the  legahty  of  his  imprisonment ! 
the  judges  are  to  determine  on  their  own  ac- 
tions !  for  it  is  they  who  authorize  and  con- 
nive at  the  measure.  Surely  it  is  unnecessaiy 
to  remark  on  this  boasted  charter,  the  great 
security  Englishmen  have  for  their  personal 
liberty !  Whatever  good  it  may  render  a  per- 
son confined  for  supposed  crimes,  or  on  what 
a  Court  may  call  unwarrantable  authority,  as 
many  no  doubt  have  been,  it  can  render  no 
benefit  to  an  unfortunate  debtor,  confined  fcM* 
I  the  supposed  hostile  invasion  of  his  neigh- 
bour*s  close,  by  the  connivance  of  the  Court 
:  itself! 

)      If  the  laws  respecting  debtors  were  admi- 
nistered according  to  ancient  usage,  those 
unfortunates  would   become  happy.    But  it 
must  be  accompanied  with  the  abatement  of 
the  nuisance,   which  every  where   intrudes 
_  upon  your  view — the  fall  of  pettifogging  at- 
'  tomies,  and  all  their  gang.    But  wilTlawyers 
of  eminence  so  far  forget  Vesprit  de  corns,  as 
to  aid  such  an  endeavour;  it  is  to  be  feared 
•  their  interests  are  too  nearly  connected  with 
'  the  base  creatures  of  the  profession,  to  permit 
-  them  to  join  in  the  support  of  the  causo  of 
liberty.   To  them  then  the  defendant  declines 
to  apply.   Shall  he  apply  to  parliament  ?  That 
body  has  had  the  question  too  of\en  before 
them,  without  deciding  upon  the  contradic- 
tions which  appear  between  the  law  and  the 
practice.    To  them  then  he  does  not  apply ; 
but  he  applies  to  a  more  numerous  and  to  as 
well-informed  a  body  of  men. 

Lord  Kenjfon  here  told  the  defendant,  that 
he  was  advancing  to  the  edge  of  a  precipice, 
of  which  it  was  his  duty  to  inform  him.  The 
sentiment  he  was  about  to  express  might  be 
taken  down,  and  turned  against  him,  if  the 
language  could  be  construed  into  an  ofience 
agamst  the  law. 

To  which  Mr.  Lloyd  replied.  That  he  was 
very  sure  of  the  ground  upon  which  he  trod, 
and  did  not  fear  to  proceed  to  what  was 
thougiht  the  edge  of  a  precipice.  He  knew 
that  liis  words  might  be  taken  down,  and 
perhaps,  by  some  ingenious  jperson,  tortured 
into  a  crime.  He  was  willing  to  save  any 
one  the  first  part  of  this  trouble,  by  fumbh* 
ing  him  with  a  copy  of  the  speech ;  for  he  had 
reduced  what  he  nad  to  say  on  this  head  to 
writing,  prev&nis  to  his  comipg  before  the 
Court 
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I  apply,  said  he,  to  the  great  body  of  pa- 
triots who  are  every  where  to  be  found  in  the 
nation ;  let  them,  for  the  sake  of  humanity 
and  their  common  safety,  unitedly  and  vigo- 
rously adopt  every  constitutional  and  legal 
method  to  root  out  the  evil.  Let  them  re- 
monstrate with  the  Commons,  memorial  the 
Lords,  and  petition  the  King ;  it  is  for  them 
to  obtain  the  redress  of  the  wrong  by  an  ap- 
peal to  parliament,  and  not  for  me  to  endea- 
vour it.  An  individual  of  another  nation  has 
little  to  do  here  with  the  legislature  of  this ; 
ii'he  sustain  wrongs,  he  has  only  to  complain 
to  the  usual  tribuual,  and  if  justice  is  refused 
him  there,  he  has  to  seek  it  at  the  hands  of 
those  who  are  bound  to  procure  it  for  him. 
Independent  and  gallant  nations  will  never 
permit  perfidy  to  take  advantage  of  its  own 
wrong.  If  the  energies  of  the  people  shall 
obtain  the  restoration  of  their  privilege  of 
being  free  from  imprisonment  for  debt,  it 
may  be  hoped,  that  the  poor  trader  will  no 
longer  lie  rolling  in  gaol,  while  the  lordling 
is  strutting  about  the  purlieus  of  St.  James's, 
like  the  jay  in  the  fable,  in  the  borrowed,  or 
rather,  let  me  say,  in  the  stolen  plumage  of 
others. 

\t'y  however,  the  legislative  authority  of  the 
state  is  blind  to  the  nations  interests;  if 
courts  of  justice  not  only  connive  at,  but  vin- 
dicate the  oppression  I  have  complained  of, 
cannot  the  voice  of  humanity  and  truth  find 
its  way  to  the  bosom  of  the  individual  ? 

As  men,  as  Englishmen,  as  Christians,  the 
voice  of  beneficence  calls  upon  you !  Who  is 
there  v^ho  is  fortunate?  Who  is  happy? 
Who  aboundeth  in  the  good  things  of  this 
world  ?  Hast  thou  no  sensibility  for  the  dis- 
tresses «)f  thy  fellow-creatures  ?  Canst  thou 
enjoy  at  liberty  the  blessings  of  life,  nor  feel 
a  pang  for  the  miseries  to  which  thou  hast 
condemned  thy  debtor?  If  thou  knowest 
them,  tljy  heart  will  smite  thee,  for  the  day 
of  retribution  will  surely  come,  when  ihe 
God  of  mercy  will  require  an  account  at  thy 
bands.  If  thou  knowest  them  not,  turn  to 
the  prison-house.  Heboid  the  man  whom 
thou  hast  torn  from  his  weeping  family  1  Do 
not  the  tears  of  his  frantic  wile,  do  not  the 
cries  of  his  starving  babes,  harrow  up  thy 
sou)  ?  Once  they  were  happy,  and  kino  ima- 
gination pictured  to  them  scenes  of  future 
pleasure  !  The  father,  while  he  laboured  for 
their  provision,  hung  with  parental  fondness 
over  his  smiling  infants,  or  pressed  to  his 
bosom  the  dear  and  faithful  partner  of  his 
life.  His  toil  became  a  pleasure,  it  was  for 
them  he  toiled,  and  the  public  welfare  by  his 
labour  was  advanced.  See  now  where  he 
lies.  His  sunken  cheeks,  his  haggard  eye 
proclaim  the  misery  of  his  soul.  Shut  up 
from  liberty  and  day,  confined  with  the  refuse, 
the  most  abandoned  of  mankind,  turn  from 
all  those  he  loved,  and  bankrupt  in  every 
view  of  life,  he  pines,  he  dies,  the  helpless 
victim  of  thine  avarice  See  where  his  wife 
and  children  wander^  the  outcasts  of  society. 


The  father's  fostering  hand  is  snatched  fnm 
them ;   there  is  no  one  now  to  guide  their 
infant  steps,  to  train  their  minds  to  virtue 
and  religion.    Their  welfare'  in  this  world  is 
blasted ;  and  who  can  tell  what  toa^  bo  their 
fate  in  the  next  ?    Prostitution,  infamy,  dis* 
ease  and  death,  conspire  to  terminate  their 
course.    The  ruffian  nand  of  assuming  and 
presumptuous    magistracy    is   upon   Uiem. 
Their  father  is  guilty  of  {)overty,  and  his  sia 
brings  tenfold  vengeance  on  their  heads. 
Want,  worldl.v  Want,  that  bnngry  meagn  fiend. 
Is  at  tiieir  keoli,  and  diaaes  il>6ui  iu  view. 
Can  they  bear  oold  and  hunger?   Can  thoM  limbtt 
Fram'd  Tor  tbo  lender  ofiioe*  or  lore, 
Kndure  the  bitter  gripes  uf  smarting  poreriy? 
Think  thou  nlrnady  he&r'sl  their  dying  screams: 
'lliink  that  Ihun  9ee*st  their  sad  diftlracled  mother 
Kneeling  before  Ihy  feet,  and  begging  pity. 
Tiiink  thou  see'st  this — and  then  coiwiU  thy  keanU 

Gentlemenof  the  Jury,  I  will  not  endea-« 
vour  to  interest  your  passions,  by  presenting 
to  your  fecline  minds  the  accurate  state  of 
your  prisons  ^'Iiich  I  have  visited ;  but  allow 
me  the  liberty  of  recommending  to  your  pent- 
sal  the  reports  of  the  benevolent  Thatched 
House  Society,  the  report  of  a  late  Committet' 
of  the  House  of  Commons-*but  above  all,  the 
works  of  your  own  philanthropic  and  immortsi 
Howard ,  and  let  the  silent  tear  expiate  your 
participation  in  the  crime  of  imprisonment 
tor  debt. 

Gentlemen  of  the  Jury,  although  I  do  not 
know  what  your  judgments  may  be  at  this 
moment  on  the  arguments  I  have  already 
laid  before  you,  yet  1  ventiure  to  assert  that 
the  more  particularly  you  examine  them,  the 
more  will  be  your  conviction  of  their  pro* 
priety.  Their  novelty  may  startle  you,  but  £ 
conjure  you  not  to  be  guided  by  your  preju- 
dice. I  know  that  the  practice  of  imprison^ 
ment  for  debt  is  so  intimately  interwoven  and 
entangled  with  the  laws  of  this  country,  that 
they  may  suffer  by  a  deprivation  of  its  adhe« 
sion ;  but  justice  and  humanly  require  your 
instant  endeavours  to  effect  the  separation. 
If  my  arguments  are  not  solid  and  substantial, 
they  ought  not  (to  use  the  phrase  of  a  pre- 
siding judge)  to  weigh  as  a  feather  in  your 
minds ;  but  if  they  are  cogent  and  convineing 
they  will  not  lose  their  force  by  &lling  even 
from  my  lips.  But  so  well  am  I  persuaded 
of  their  justness  and  energy,  that  I  venture 
to  throw  the  gauntlet  to  alThere  present,  for 
any  one  to  take  up,  and  maintain  the  opposite 
side  of  the  question.  Let  us  restore  the  age 
of  chivalry,  and  the  God  of  Reason  will  g^ve 
success  to  the  arms  with  which  I  combat. 

Gentlemen  of  the  Jury,  as  I  expect  that 
some  opposition  will  be  made  to  the  argu- 
ments I  nave  already  adduced  to  prove  Uie 
unconstitutionality  of  imprisonment  for  debt, 
either  by  the  Attorney-general,  whose  duty 
I  suspect  it  is  to  reply  to  me,  or  by  the  radge 
of  the  court  in  stmmung  up  the  evidence, 
whose  interest  remiires  some  exertion,  I  think 
it  necessaiy  to  ada  «  ft w  words  ou  another' 
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subject,  connected  with  the  present^  in  order  century  ago;  but,  gentlemen,  I  solicit  you 
that  you  may  not  be  misled  in  determining  upon  not  to  be  Ted 
the  legality  of  civil  imprisonment.  I  apprehend 
it  wilfbe  asserted  here,  because  I  know  it  has 
been  asserted  elsewhere,  that  the  practice  of 
civil  imprisonment  is  legalized  by  acts  of  par- 
liament and  the  practice  of  the  courts  of  judi- 
eature.  There  mav  be  acts  of  parliament 
which  seem  to  autl^orize  such  a  procedure, 
%ut  I  have  not  yet  discovered  them,  either 
express  or  implied ;  but  if  there  were  such 
acts,  they  are  not  to  be  considered  as  binding, 
if  they  are  contrary  to  Magna  Charta. 

Gentlemen  may  be  astonished  to  hear  this 
language ;  but  I  conjecture  that  upon  exami- 
nation, they  will  incline  to  agree  witli  me. 

It  is  but  a  few  years  since  this  country 
rested  from  an  expensive  and  bloody  contest 
with  her  quondam  colonies,  which  she  had 
been  engaged  in,  by  a  weak  and  injudicious 
admimstration,  in  oitler  to  support  the  supre- 
macy of  the  British  parliament ;  and  the  prin- 
ciple of  that  war  was  applauded  by  most  of 
the  addressers,  in  every  quarter  of  the  nation, 
—it  is  but  to-day  that  like  addresses  are 
pouring  in  from  all  sides,  applauding  the  Bri- 
tish constitution — from  this  versatility  and 
contrariety  of  opinion  there  seems  to  arise  a 
delicate  dilemma— either  the  British  parlia- 
ment are  not  omnipotent,  as  contended  at  the 
expense  of  one  hundred  and  thirty  millions  of 
money,  and  the  lives  of  one  hundred  thou- 
sand men ;  or  the  boasted  British  constitution 
does  not  exist:  if  the  power  of  parliament  is 
supreme,  it  may  infringe,  abridge  and  destroy, 
eveiy  right  which  the  people  of  England  claim 
as  constitutional. — Or  if  the  constitutional 
rights,  secured  by  Magna  Charta,  cannot  be 
changed  by  act  of  parliament,  then  is  not 
your  parliament  supreme,  and  every  act  which 
militates  against  those  rights  is  null  and  void. 
— The  Court  may  take  its  choice  of  these 
alternatives,  either  insist  upon  the  supremacy 
of  parliament,  to  destroy  a  constitutional  right 
derived  under  Magna  Charta,  and  thereby 
legalize  imprisonment  for  debt — or  admit  the 
rights  of  the  people,  as  recognized  in  that 
Great  Charter,  and  condemn  the  folly  of  par- 
liament as  expressed  in  the  reasons  which 
induced  the  dismemberment  of  the  Empire, 
and  the  loss  of  territory  in  eveiy  quarter  of 
the  globe. — While  this  happy  and  glorious 
constitution  of  yours  is  a  subject  claiming  the 
admiration  of  those  who  are  paid  for  supports 
ing  it,  its  non-exercise  is  to  me,  and  all  those 
confined  by  the  arbitrary  discretion  of  courts 
of  justice  and  wardens  of  gaols,  a  most  serious 
and  unbearable  oppression. 

I  mean  now  to  proceed  into  an  examination 
of  the  present  prosecution;  in  which  I  shall 
oiier  some  reasons  for  at  least  doubting  the 
constitutionality  of  making  formal  accusations 
bpr  way  of  information.  It  will  not  be  sufii- 
cient  that  lawyers  tell  you  on  this  head,  as 
they  will  probably  tell  you  on  the  last,  that 
lon^  practice  has  rendered  that  lawful  now, 
which  might  have  been  held  questionaUe  a 


astray  by  hoary- headed  error ; 
let  us  leave  these  crooked  and  labyrintliic 
ways,  and  return  to  the  straight  path  of  recti- 
tude, leading  to  the  only  sure  and  permanent 
ground  which  human  laws  can  rest  upon: 
let  us  regain,  rather  let  me  say,  let  us  retain 
first  principles,  and  examine*  the  reason  and 
propriety  of  things,  abstractedly  from  the 
custom  and  usage  of  latter  tiroes :  in  whioh 
case  you  will  certainly  find  the  necessity  of 
conducting  the  prosecution  of  offenders,  by  a 
previous  finding  of  the  fact  by  a  uniform  pro- 
cess, in  order  to  preserve  an  equal  distribu- 
tion of  justice ;  and  you  will  find,  that  such 
was  the  good  old  policy  of  your  Saxon  an- 
cestors ;  such  was  the  common  law  of  the 
nation,  previous  to  the  introduction  of  the 
abominable  despotic  court  of  Star  Chamber; 
and  you  will  find  that  such  continues  to  be 
the  common  law  (a  law  secured  to  you  by 
charter)  at  the  present  moment. 

Among  the  early  laws  of  Ethelred,  it  was 
declared  that  all  onenders  should  be  accused 
by  grand  juries;  they  were  sworn  "  quod 
nolint  uUum  innocentem  accusare,  nee  ali- 
quem  noxium  celare,'*  they  were  not  to  ac- 
cuse the  innocent,  nor  screen  the  guilty; — 
their  duty  toward  every  individual  of  the  com- 
mimity  is  here  pointed  out ;  every  person  falls 
\rithin  the  one  or  the  other  class ; — and  there 
is  left  no  person  on  whom  an  attomey-eeneral 
may  seize;  there  is  no  middle  ground  Tefl un- 
occupied— the  jurisdiction  of  the  grand  in- 
quest extends  over  all  cases. 

Mr.  Justice  Blackstone  has  however  given 
us  a  different  account  of  this  point  of  law; 
but  he  has  reference  to  no  authority ;  he  says, 
that  the  power  of  filing  informations  tx  officio 
is  given  to  the  crown  by  the  law;  and  then, 
instead  of  showing  this,  he  proceeds  to  state, 
that  the  power  was  originally  reser\'ed  in  the 
great  plan  of  the  English  constitution,  wherein 
provision  is  wisely  made  for  the  due  preser- 
vation of  all  its  parts. 

As  I  know  not  to  what  great  plan  he  al- 
ludes, for  I  know  indeed  oF  no  plan  of  the 
English  constitution,  I  have  been  unable  to 
discover  the  ground  on  which  he  pretends  to 
bottom  the  practice  of  process  by  information; 
and  therefore  cannot  clearly  show  his  mis- 
take— but  added  to  this,  the  circumstance  of 
my  close  confinement,  debarred  of  every  in- 
tercourse with  mankind  for  twenty-two  days, 
when  I  was  ordered  to  be  deprived  of  the  use 
of  pen,  ink,  and  paper,  and  then  being  sent 
to  Newgate  ana  put  into  a  room  with  six 
other  persons  for  four  weeks,  and  it  cannot 
be  wondered  at,  that  I  am  not  so  fully  pre- 
pared on  this  or  any  other  po'mt  as  I  might 
otherwise  have  been. 

Every  person  has,  no  doubt,  heard  of  the 
famous  court  of  Star  Chamber,  the  prompt 
tool  of  a  despotic  monarch.  To  this  court  was 
given  (by  tiiat  to  be  sure  very  excellent  prince 
whom  I  noticed  once  before,  Henry  7)^  the 
power  of  judging  of  ^  prosecutions  by  infor* 
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mation)  the  law,  the  fact,  and  the  punish- 
nient.  This  court,  so  agreeable  to  kings,  ; 
continued  in  high  visor,  through  the  reigns  of 
the  violent  and  lustftil  Henry  8. — ^the  boyish 
Edward  6 — llie  detested  Mary — the  despotic 
and  imperious  Elizabeth — and  the  silly  pedant 
James  1.  It  had  daily  increased  its  authority 
for  more  than  a  century,  when  Charles  1st, 
was  compelled  by  his  people  to  abolish  it,  who 
would  no  lono:er  suffer  either  his  or  his  minis- 
ters* oppression.  The  exertion  of  the  prero- 
^tive  of  the  crown  to  the  injury  and  oppres- 
sion of  the  subject,  which  by-lhe-hy  extended 
no  farther  than  to  obtain  annually  of  the  peo- 
ple, for  all  the  purposes  of  government,  aoout 
one  million  of  money,  prerogatives  which  had 
long  lain  dormant,  and  now  threatened  to 
be  carried  into  practice,  aroused  the  sleeping 
lion. 

The  people  heard  with  astonishment  doc- 
trines preached  from  the  throne  and  the 
pulpit,  subversive  of  liberty  and  all  the  na- 
tural rights,  of  humanity.  They  examined 
into  those  doctrines,  and  found  them  wickedly 
and  fallaciously  supported ;  and  common  rea- 
son assured  them,  that  if  the  prero^tives 
contended  for  by  the  monarch  were  of  human 
origin,  no  constitution  could  establish  them 
beyond  the  power  of  revocation :  no  precedent 
could  sanctify,  no  length  of  time  could  con- 
firm them. — The  nation  found  they  had  abi- 
lity, as  well  as  inclination,  to  resist  the  mo- 
narch's unjust  pretensions,  and  they  suc- 
ceeded.— Charle!*,  before  his  execution,  gave 
up  the  loans  and  benevolences  he  had  used 
to  extort ;  conceded  the  right  to  exert  martial 
law  in  time  of  peace ;  put  down  oppressive 
courts ;  renounced  ship-money  and  other  ex- 
actions; yet  it  has  been  seen  that  those  con- 
cessions were  not  made  with  so  j^od  a  grace 
as  to  conciliate  the  confidence  of  the  people : 
he  had  either  lo^  the  reputation  of  sincerity, 
or  had  never  possessed  it,  which  is  as  great 
an  unhappiness  as  can  befal  a  prince:  and 
thus  within  a  few  years  terminated  monarchy 
and  courts  of  Star  Chamber. 

Upon  the  dissolution,  says  Blackstone,  the 
old  common  law  authority  of  the  court  of 
King's-bench,  as  the  cmton  inoruvi  (keeper  of 
the  manners)  of  the  nation,  being  found  ne- 
cessary to  reside  somewhere,  for  the  peace 
and  good  government  of  the  kingdom,  was 
again  revived  in  practice ;  and  it  is  observa- 
ble that  by  the  same  act  of  parliament  which 
abolished  the  court  of  Star  Chamber,  a  con- 
viction by  information  is  expressly  reckoned 
upon  as  one  ofthe  legal  modes  of  conviction 
or  such  persons  as  should  offend  a  third  time 
against  the  provisions  of  that  statute. 

It  is  tnie  (adds  he)  Sir  Matthew  Hale,  who 
presided  in  this  court  soon  af^er  the  time  of 
such  revival,  is  said  to  be  no  friend  to  this 
method  of  prosecution. — But  he  goes  on  to 
suppose,  that  Hale  objected,  on  account  of  the 
abuse  of  the  authority,  rather  than  that  he 
doubted  the  legality : — But  I  see  no  reason  for 
Blackstone's  supposition  j— -That  Hale  doubt- 
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ed,  and  that  many  others  have  doubled  the 
legality  ofprosecutions  by  information  is  no- 
torious.— ^The  dark  and  conclave  manner  of 
such  procedure  is  contrary  to  honest  policy, 
and  unworthy  of  freemen — it  suits  despots, 
and  the  greatest  tyrants  in  England  have  al- 
ways used  it  most. — If  any  gentleman  can 
show  me  the  history  of  proceedings  in  cases, 
of  the  king  against  subjects,  by  way  of  in- 
formation, I  will  venture  to  predict  that  it 
unfolds  to  view  tyrannies  and  oppressions 
which  should  harrow  up  man's  soul. 

Finding  myself  too  much  fatigued  to  con- 
tinue my  arguments  on  the  doctnne  of  infor- 
mations at  the  present  time,  I  am  compelled, 
though  unwillingly,  to  abandon  the  subject 
in  the  incomplete  state  it  is  in. — I  had  also 
prepared  myself  to  combat  the  construction 
which  the  attorney-general  has  been,  pleased 
to  give  to  the  paper  pasted  up  in  the  prison, 
and  to  demonstrate  that  it  is  no  libel,  to  say 
that  a  house  is  to  be  let,  which  is  every  day 
letting  at  fifleen-pence  per  week  for  each 
room,  and  which  is  notoriously  changin*  its 
tenants  almost  every  day  in  the  year.  But 
this  and  much  more  I  must  defer  to  some 
other  opportunity,  if  one  should  ever  be  fur- 
nished to  me. 

Although  I  feel  a  regret  in  not  being  able 
to  urge  the  whole  of  my  arguments,  yet  as  an 
advantage  may  result  to  others,  it  tends  to 
lessen  the  regret  I  feel.— The  presiding  judge 
of  this  court  is,  I  understand,  called  upon  this 
day  at  an  early  hour  to  preside  in  the  legis- 
lative body— It  has  been  held  that  liberty  is 
insecure  where  the  legislative,  executive,  and 
judicial  authorities  are  exercised  by  the  same 
person,  yet  no  one  complains  here  of  an  in- 
congruity. The  judge  will  be  in  time  to  act 
his  part  as  a  legislator,  as  I  shorten  my  argu- 
ments. 

I  shall  now  conclude  my  defence  by  a  par- 
ticular examination  of  the  charges  laid  in  the 
information,  and  of  the  evidence  brought  in 
support  of  them. 

The  first  charge  is,  that  we  conspired  and 
agreed  to  escape,  and  to  excite  the  other  pri- 
soners to  escape;  that  in  pursuance  thereof, 
and  with  intent  to  carry  the  same  into  effecl^ 
we  caused  to  be  stuck  upon  the  chapel  door, 
and  thereby  published,  a  paper,  denominated 
by  the  attorney-general  an  infamous  and  se- 
ditious libel. 

The  evidence  falls  short  of  proving  any 
thing  like  a  conspiracy  or  agreement  to  escape  t . 
the  warden  tells  you  he  never  heard  that 
either  us  or  any  of  the  other  prisoners  con- 
templated an  escape,  nor  does  it  even  appear 
from  the  testimony  of  any,  or  all  of  the  wit- 
nesses together,  that  Mr.  Duflftn  and  myself 
ever  had  an  interview:  for  all  that  the  jury 
can  see  to  the  contrary,  we  were  utter  strangers 
to  each  other;  it  will  not  therefore  be  con- 
tended that  the  first  part  of  the  first  charge 
has  the  least  shadow  of  foundation. 

With  respect  to  the  publication  of  the  paper, 
called  a  libel,  on  the- chapel  door^  it  is  in  prooif 
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that  Mr.  Duffin  was  seen  to  stick  it  up  there, 
but  is  there  any  thing  said  of  my  being  pre- 
sent? Not  one  word— how  then  can  the  juiy 
infer  that  we  fixed  up  the  pasquinade  ? 

It  is  true  that  it  appears  from  the  evidence 
•f  Mr.  Schoole,  that  three  or  four  hours  aAer 
the  first  bill  was  posted  up,  and  even  taken 
down,  I  was  seen  writing  a  certain  large 
sheet  of  paper,  which  however  the  witness 
would  not  positively  swear  to  be  the  same  as 
this  produced  in  court,  for  it  was  unfinished 
be  says  when  he  saw  it. — It  is  true  also,  that 
the  same  witness  heard  me,  in  common  with 
several  others,  read  that,  or  some  other  paper 
nearly  tike  that  paper  aloud,  and  thereby  I 
presume  it  will  be  said  that  I  published  it. — 
.  But  it  is  not  true  that  all  the  questions  put  to 
him,  respecting  a  club  in  the  Fleet  prison,  by 
ingenious  counsel  were  sufficient  to  extort  an 
answer  sufiident  to  prove  a  conspiracy  or 
agreement  between  tb^  defendants. 

Now  takinz  it  for  granted,  for  argument's 
sake,  that  the  large  paper  (not  positively 
sworn  to  by  Schooled  was  written  and  pub* 
Ibhed  by  me,  yet  the  juiy  cannot  condemn 
me  upon  the  charges  before  them.— -The  first 
charee  must  be  relinouished  with  respect  to 
Be,  oecause  no  eviaence  thereon  appears 
ilgainst  me.  The  second  states— and  nere  I 
must  set  the  counsel  who  opened  this  cause 
light^  he  said  the  second  count  dropped  the 
diarge  of  our  conspiring  to  escape  and  to 
Mberato  the  other  prisoners — the  second 
count  only  drops  the  idea  of  our  conspir- 
ifijg  to  escape,  but  charges  us  with  con- 
triving, devising,  and  intending  to  stir  up 
others  to  escape,  in  order  to  effect  which  we 
pubUshed  the  wicked  libel  before  charged. — 
Now,  gentlemen,  you  have  nothine  to  do  but 
compare  the  wicked  paper  said  to  be  written 
by  me,  and  which  is  tne  only  one  with  wliich 
1  can  be  supposed  to  have  any  concern,  with 
the  libel  charecd  in  the  information,  and  you 
will  find  it  to  De  of  a  tenor  and  effect  different 
from  what  is  stated  in  the  information. — If 
it  was  proved  by  a  cloud  of  unerring  witnesses 
tliat  I  wrote  and  published  that  paper,  yet  I 
could  not  be  convicted  of  another  offence  on 
such  testimony.  I  am  charged  by  the  attor> 
ney-general  with  one  thing,  and  another 
thing  is  attempted  to  be  proved — what,  gen- 
tlemen, can  your  verdict  be  ? 

Mr.  Bearcroft  asked,  if  the  two  papers  pro- 
duced in  court,  one  sworn  to  have  oeen  stuck 
up  by  Duffin,  and  the  other  to  have  been  read 
by  Lloyd,  were  not  verbatim  et  lOeratim  the 
same? 

Mr.  Uvjfd  said,  they  were  not,  and  if  gen* 
tlemen  would  take  the  trouble  of  perusing 
them,  they  would  discover  a  material  dit- 
ference. 

Mr.  Bearerqfi  desired  the  defendant  to  point 
out  where  they  differed. 

Bir.  Llc^d  said,  if  any  person  would  bold 
one  copy,  he  would  read  the  other,  and  the 
variation  would  be  discovered  to  every  one 
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Mr.  Beareroft.  As  you  know  in  what  the 
difference  lies,  point  it  out. 

Mr.  Uoyd  tlien  read  the  paper  the  witness 
Schoole  had  reference  to  in  his  testimony; 
and  it  appeared  to  vary  from  what  was  charg^ 
in  the  indictment  by  the  addition  and  alteia- 
lion  of  the  words  marked  in  italics.  "  This 
house  to  let,  peaceable  possession  will  be 
given  by  the  present  tenants,  on  or  before  the 
first  day  of  January  next,  being  the  com- 
mencement of  the  first  year  of  liberty-  in  Great 
Britain.  The  republic  of  France  having  rooted 
out  despotism,  their  glorious  example  and 
complete  success  against  tyrants  render  $uch 
infamous  bastiles  no  longer  necessaiy  in  En* 
rope." 

Mr.  Lloyd  added,  that  the  evidence  of  the 
warden  went  only  to  repeat  a  conversation 
which  took  place  four  days  subsequent  to  the 
time  at  which  the  information  charged  the 
publication  of  the  libel,  and  was  only  remark- 
able for  not  proving  any  one  circumstance  lor 
which  the  aefendant  was  now  tryine.^ — In« 
stead  of  swearing  that  Lloyd  owned  niroself 
the  publisher,  the  warden  swore  he  was  de* 
sirea  to  take  notke  that  he  (Lloyd)  did  not 
admit  himself  to  be  any  wise  concerned  in 
the  transaction. — Here  Mr.  Uoyd  rested  the 
merits  of  the  cause. 

The  Chief  Justice  summed  up  the  evidence, 
and  allowed  the  validity  of  the  objection  taken 
by  the  defendant  Lloyd,  saying,  that  if  the 
publication  of  the  paper  containing  some 
small  variation  from  the  libel  charged  in  the 
information  was  the  only  thing  exhibited 
against  him,  that  the  jury  must  acouit  him— 
but  if  the  jury  were  satisfied  and  believed  that 
Lloyd  was  concerned  with  Duffin,  in  publish- 
ing the  other  paper  pasted  on  the  chapel 
door,  they  would  find  both  the  defendants 
guilty. 

Mr.  Ucyd  took  up  the  two  hand- bills  pro- 
duced in  court,  and  desired  the  jury  to^take 
them  with  them  when  they  withdrew,  in  or- 
der to  compare  them  with  the  charges  in  the 
information. 

The  Chief  Jiiit ice  ordi?rcd  him  to  sit  down, 
saying,  you  have  no  right  to  dictate  here. 

Mr.  Utn/d  then  requested  the  judge  to  order 
the  papers  to  be  sent  with  the  jurv,  saying, 
it  was  a  matter  of  indifference  to  nim  whe* 
thcr  he  was  allowed  to  hand  them  to  the 
jurv,  or  whether  it  was  done  by  the  special 
order  of  the  Court — ^he  only  desired,  for  the 
sake  of  justice,  that  the  thi/ig  might  be 
done. 

The  Chief  Justice  order  him  to  be  quiet,  and 
say  no  more. 

During  this  altercation,  the  jury  had  ra- 
tued  without  the  papers,  and  in  a  few  mi- 
nutes returned,  ana  brought  in  their  venlicty 
—Both  Guilty. 

Of  the  iudgroent  passed  upon  Duffi^  and 
Lk>yd,  I  have  met  witli  no  other  acoount 
than  the  fi>lk>wing,  wtikh  is  extracted  from 
the  Annual  Register  for  1793,  Chronicle : 
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"  February  7th, 
"  JJioy^d,  the  attorney,  who  advertised  the 
Fleet  prison  to  let,  *  in  tHe  first  year  of  Eng- 
^  fish  liberty/  enjoyed  an  hour  of  notoriety 
on  the  pilloiT  opposite  the  Royal  Exchange. 
During  the  first  quarter  of  an  hour  the  engine 
was  so  loosely  placed,  that  he  simply  looked 
through  it  at  his  comparative  ease ;  an  altera- 
tion however  was  made  by  order  of  the  she- 
riff, that  it  should  be  shut  close.— The  con- 
course of  people  was  very  great;  but  by  the 
assistance  of  about  two  hundred  constables, 
§ood  order  was  preserved  during  the  whole 
time.'' 

Respecting  the  punishment  of  the  pillory, 
•ee  Vol.  m,  p.  401 ;  Vol.  VII,  p.  1909;  Vol. 
XIV,  p.  446;  VoL  XIX,  pp.  809,  810;  and 
Vol.  XX;  p.  781.  But  now  by  Stat.  56  Geo.  3, 
c  ISBy  intituled^  ^  An  Act  to  abolish  the 
puniahment  of  the  PilloTy,  except  in  certain 
cases;'*  the  preamble  to  which  states,  **  that 
the  punishment  of  the  pillory  has  in  many 
cases  been  foond  inexpedient  and  not  fully 
lo  answer  the  purpose  for  which  it  was  in- 
tended;" it  is  enacted  <<  That  firom  and  after 
the  passing  of  this  Act,  judgment  shall  not  be 
given  and  awarded  against  any  person  or 
persons  convicted  of  any  offence,  that  such 
person  or  persons  do  stand  in  or  upon  the  pU- 
kiy,  except  for  the  offences  hereinafter  men- 
tioned ;  any  law,  statute,  or  iisaee  to  the  con- 
trary notwithstanding :  Provided  that  all  laws 
now  in  fonse,  whereby  any  person  is  subject 
lo  punishment  for  the  taking  any  false  oath, 


or  for  committing  any  manner  of  wilful  and 
corrupt  perjury,  or  fpr  the  procuring  or  sub^ 
oming  any  other  person  so  to  do,  or  for  wi^ 
fully,  falsely,  and  corruptly  affirming  or  d<^ 
daring,  or  procuring  or  sunbming  any  other 
person  so  to  affirm  and  declare,  in  any  matter 
or  thing,  which  if  the  same  had  been  deposed 
in  the  usual  form,  would  have  amounted  to 
wilful  and  corrupt  perjury,  shall  continue  and 
be  in  lull  force  and  enect;  and  that  all  pen- 
sons  ^ilty  of  any  of  the  said  several  offences 
shall  incur  and  suffer  the  same  pumsbment, 
penalties,  and  forfeitures,  as  such  persons 
'were  si4>ject  to  by  the  laws  and  statutes  of  tbio 
realm,  or  any  of  them,  before  the  passing  of  this 
Act,.and  as  if  this  ^ct  had  not  been  made. 

**  And  be  it  further  enacted.  That  in  all  cases 
where  the  punishment  of  the  ]ulloiy  has  hW 
therto  fonraed  the  wh<^  4»r  a  part  of  the 
judgment  .to  be  pronounced,  it  shall  and  mav 
he  lawfiil  €or  <he  Count  before  whom  such 
offence  is  tried,  to  pass  such  sentence  of  fine 
or  imprisonment,  or  of  both,  in  lieu  of  the 
sentence  of  pillory,  as  to  the  said  Court  shdl 
seem  most  proper:  Provided  that  noUiiQC 
herein  contained  shall  extend  or  be  constniea 
to  extttid  in  any  manner  to  change,  alter,  or 
affect,  any  punishment  whatsoever  which 
may  now  be  by  hiw  inflicted  in  respect  of  any 
offence,  except  only  the  punishment  of  pul 
loiy,  in  manner  as  herein  above  b  enacted/'* 


*  See  the  Debates  respecting  this  Statute  m 
Hansard's  Pari.  Deb.  VoL  XXXI,  pp.  iisi— 
114a. 


5T4.  Proceedings  on  the  Trial  of  an  Infonnation  against  Thomas 
PainEj  for  a  Libel  upon  the  Revolution  and  Settlement  of  the 
Crown  and  Regal  Government  as  by  Law  established ;  and 
also  upon  the  Bill  of  Rights,  the  Legislature,  Government, 
Laws,  and  Parliament  of  this  Kingdom ;  and  upon  the  King* 
Tried  by  a  Special  Jury  in  the  Court  of  King's-Bencb, 
Guildhall,  before  the  Right  Hon.  Lord  Kenyov,  on  Tuesday 
the  18th  of  December :  33  Geo.  IIL  A.  D.  1792.  [Takea 
in  Short-hand  by  Joseph  Gurney.*] 


Imfoemation. 

Of  Easter  Term,  in  the  d2nd  year  of  King 
George  the  Third. 

hmdom^  >  De  it  remembered,  that  sir  Archi- 
to  wU.  >  bald  Macdonald,  knt.  attomey-ge- 
nersl  of  our  present  sovereign  lord  king 
George  the  Third,  who  for  our  present  so- 

*'I  hai^  a&o  availed  myself  of  the  Report 
of  this  Case  in  Erskine's  Speechesy  yol.  % 
cditnfiftjjL 


vereign  lord  the  king  piosecotes  in  thia  be- 
half, m  his  own  proper  person  comes  into  the 
court  of  our  said  present  sovereign  lord  t^ 
king,  before  the  kins  himself  at  Westmin- 
ster, in  the  county  of  Middlesex,  on  Friday 
next  after  one  month  from  the  feast  day 
of  Easter  in  this  same  term ;  and  for  our  said 
lord  the  king  giveth  the  Coint  here  to  undei^ 
stand  and  be  mformed,  that  Thomas  Paine^ 
late  of  London,  gentleman,  being  a  wick^ 
nmlioious,  seditious,  and  ilKdispMed  persoot 
and  being  gieatly  diMftrtad  to  our  said  ao* 
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verei^  lord  the  now  king,  and  to  the  b«p|>y 
constitution  and  government  of  this  kinjgdoni, 
and  most  unlawfully,  wickedly,  seditiously, 
«nd  maliciously  devising,  contrivine,  and  in- 
tending to  scandalize,  traduce,  and  vilify  the 
late  happy  Revolution,  providentially  brought 
about  and  effected  under  the  wise  and  prudent 
conduct  of  his  highness  William,  heretofore 
pfince  of  Orange,  and  afterwards  king  of  Eng- 
land, France,  and  Ireland,  and  the  dominions 
thereunto  belonging ;  and  the  acceptance  o( 
the  crown  and  royal  dignity  of  king  and  queen 
of  England,  France,  and  Ireland,  and  the  do- 
minions thereunto  belonging,  by  his  said 
highness  William,  and  her  highness  Mary, 
heretofore  prince  and  princess  of  Orange; 
and  the  means  by  which  the  same  Revolution 
was  accomplished  to  the  happiness  and  weU 
fere  of  this  realm ;  and  to  scandalize,  traduce, 
and  vilify  the  convention  of  the Loids  spiritual 
and  temporal,  and  Commons,  at  whose  re- 
i^uest,  and  by  whose  advice,  their  sud  majes- 
ties did  accept  the  said  crown  and  royal  div- 
inity; and  to  scandalize,  traduce,  and  vilify, 
the  act  of  the  parliament  holden  at  West- 
minster in  the  first  year  of  the  reign  of  their 
said  majesties,  king  William  and  queen  Mary, 
intituled,  '*  An  Act,  declaring  the  rights  and 
liberties  of  the  subject,  and  settling  the  Suc- 
cession of  the  Crown,"  and  the  declaration  of 
rights  and  liberties  in  the  said  act  contained ; 
and  also  the  limitations  and  settlements  of 
the  crown  and  regal  government  of  the  said 
kingdoms  and  dominions  as  by  law  esta- 
blished ;  and  also  by  most  wicked,  cunning, 
and  artlul  insinuations  to  represent,  suggest, 
and  cause  it  to  be  believed,  that  the  said 
Revolution,  and  the  said  settlements  and 
limitatitms  of  the  crown  and  regal  govern- 
ment of  the  said  kin^oms  and  dominions, 
and  the  said  declaration  of  the  rights  and 
liberties  of  thfc  subject,  were  contrary  to  the 
rights  and  interest  of  the  subjects  of  this  king- 
dom in  general ;  and  that  the  hereditary  regal 
government  of  this  kingdom  was  a  tyranny. 
And  also  by  most  wicket),  cunning,  and  art- 
ful insinuations,  to  represent,  suggest,  and 
cause  it  to  be  believed,  that  the  parliament 
of  this  kingdom  was  a  wicked,  corrupt,  use- 
less, and  unnecessary  establishment ;  and  that 
the  king  aud  the  Lords  spiritual  and  tempo- 
ral, and  Commons,  in  parliament  assembled, 
wickedly  ^raunized  over  and  oppressed  the 
subjects  of*^  this  kingdom  in  general,  aud  to 
infuse  into  the  minds  of  the  subjects  of  this 
kingdom  groundless  and  unreasonable  dis- 
contents and  prejudices  against  our  present 
sovereign  lord  the  king  and  the  parliament 
of  this  Kingdom,  and  the  constitution,  laws, 
and  government  thereof;  and  to  bring  them 
into  haired  and  contempt,  on  the  sixteenth 
day  of  February,  in  the  thirty-second  year  of 
the  reign  of  our  said  present  sovereign  lord 
the  kine,  with  force  and  arms  at  London 
aforesaid,  to  wit,  in  the  parish  of  Saint  Mary- 
}e-Bow,  in  the  ward  of  Cheap,  he,  the  said 
^OioiDasy  .wickedlf y  nialkiouslyy  ajod  aedili- 


oiisly,did  write  and  publish,  and  cause  lu  be 
written  and  published,  a  certain  false,  scan- 
dalous, maliciotis,  and  seditious  libel,  of  and 
concerning  the  said  late  happy  Revolution, 
and  the  said  settlements  and  limitations  of 
the  crown  and  regal  ^vemment  of  the  said 
kingdoms  and  dominions ;  and  the  said  act, 
declaring  the  rights  and  liberties  of  the  sub- 
ject ;  and  the  said  declaration  of  the  rights 
and  liberties  of  the  subject  therein  contained, 
and  the  hereditary  regal  government  of  the 
said  kingdoms  and  dominions;  and  also  of 
and  concerning  the  legislature,  constitution, 
government,  and  laws  of  this  kingdom ;  of 
and  concerning  our  present  sovereign  lord  the 
kine  that  now  is,  and  of  and  concerning  the 
parhamentof  this  kingdom,  intituled,  ^  Higfata 
of  Man,  Part  the  Second,  combining  Principle 
and  Practice,  by  Thomas  Paine,  Secretary 
for  Foreign  Afiiurs  to  Conmss,  in  the  Am^ 
rican  War,  and  Author  of  the  Work,  intituled 
Common  Sense,  and  the  First  Part  of  the 
Rights  of  Man,  the  Second  Edition,  London, 
printed  for  J.  S.  Jordan, No.  166,  Fleet-stieet, 
1799;"  in  which  said  libel  are  contained, 
amongst  other  things,  divers  &lie,  scanda- 
lous, malicious  and  seditious  matters.  In 
one  part  thereof,  according  to  the  tenor  and 
effect  following,  that  is  to  say,  ^  All  here- 
dicary  government  is  in  its  nature  tyranny. 
An  heritable  crown"  (meaning,  amoqgst 
others,  the  crown  of  this  kingdom)  ^  or  an 
heritable  throne"  (meaning,  amongst  others, 
the  throne  of  this  kingdom)  ''  or  by  what 
other  tociful  name  such  things  oiajr  be  call* 
ed,  have  no  other  significant  explanation  than 
that  mankind  are  heritable  property.-  To  in* 
herit  a  government,  is  to  innerit  the  people, 
as  if  tiiey  were  flocks  and  herds."  Ana  iij 
another  part  thereof,  according  to  the  tenor 
and  effect  following,  that  is  to  say^  ''  This 
Convention  met  at  Philadelphia,  m  May, 
1787,  of  which  general  Washington  was 
elected  president.  He  was  not  at  that  time 
connected  with  any  of  the  State  Governments, 
or  with  CJongress.  He  delivered  up  his  com- 
mission when  the  war  ended,  and  since  then 
had  lived  a  private  citizen.  The  Convention 
went  deeply  into  all  the  subjects,  and  having, 
afier  a  variety  of  debate  and  investigation, 
agreed  among  themselves  upon  the  several 
parts  of  a  Fe<&ral  Constitution,  the  next  ques- 
tion was  the  manner  of  giving  it  authority 
and  practice.  For  this  purpose,  they  did  not, 
like  a  cabal  of  courtiers,  send  for  a  Dutch 
Stadtholder  or  a  Cerman  Elector,  but  they 
referred  the  whole  matter  to  the  sense  an4 
interest  of  the  country,"  (thereby  meaning 
and  intending  that  it  should  be  believed  that 
a  cabal  of  courtiers  had  sent  for  the  said 
prince  of  Orange  and  king  George  tiie  Firsts 
heretolbre  Elector  of  Hanover,  to  take  upoa 
themselves  respectively  the  re^al  government 
of  the  said  kingdom  and  domu-ions,  without 
referring  to  the  sense  and  interast  of  the  sub- 
jects of  the  said  kingdoms).  And  in  another 
part  thereofj^  according  to  the  tenor  and  e&pl 
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ibUewing,  that  is  to  say,  <<  The  history  of  the 
Edwards  and  the  Henries,"  (meaning  Edwards 
and  Henries,  heretofore  kings  of  Eneland) 
**  and  up  to  the  commencement  of  the 
Stuarts,"  (meaning  Stuarts,  heretofore  kings 
of  England)  **  exhibits  as  many  instances  of 
tyranny  as  could  be  acted  within  the  limits 
to  which  the  nation  had  restricted  it.  The 
Stuarts*'  (meaning  Stuarts,  heretofore  kings 
of  England)  ''  emleavoured  to  pass  these  11- 
^mits,  and  their  fate  is  well  known.  In  all 
those  instances,  we  see  nothing  of  a  consti- 
tution, but  only  of  restrictions  on  assumed 
power.  Ai^er  this  another  William/'  (mean- 
ing the  said  William  prince  of  Oranee,  afler- 
wuds  king  of  Eneland)  **  descended  from 
the  same  stock,  and  claiming  from  the  same 
origin,  gained  possession*'  (meaning  possession 
of  the  crown  of  England)  *<and  of  the  two 
evils,  James  and  William"  (meaning  James 
the  Second,  heretofore  king  of  England,  and 
the  said  William  prince  of  Orange,  afterwards 
king  of  England)  "  the  nation  preferred  what 
it  uiou^t  the  least;  since  from  circum- 
stances It  must  take  one.  The  act  called  the 
Bill  of  Rights"  (meaning  the  said  act  of  par- 
liament intituled,  *'  An  Act  declaring  the 
JEUghts  and  liberties  of  the  Subject,  and  set- 
tliBg  the  Succession  of  the  Crown)  *<  comes 
here  into  view ;  what  is  it"  (meaning  the  said 
act  of  parliament  last  mentioned)  **  but  a  bar- 
gain which  the  parts  of  the  government  made 
with  each  other  to  divide  powers,  profits,  and 
f>rivilegesP'  (meaning  that  the  said  last^men- 
tioiied  act  of  parliament  was  a  bargain  which 
the  patts  of  tne  government  in  England  made 
with  each  other  to  divide  powers,  profits,  and 
privileges).  "  You  shall  have  so  much,  and  I 
will  have  the  rest ;  and  with  respect  to  the 
Elation  it  said,  for  your  share  you  shall  have 
the  right  of  petitioning.  This  being  the  case, 
the  Bill  of  Rights"  (meaning  the  said  last- 
mentioned  act  of  parliament)  *Ms  more  properly 
a  Bill  of  Wrongs  and  of  insult;  as  to  what  is 
called  the  Convention  Parliament,  it"  (mean- 
ing the  said  Convention  of  Lords  spiritual 
and  temporal,  and  Commons  h^rein-before 
mentioned)  **  was  a  thing  that  made  itself, 
and  then  made  the  authority  by  which  it 
acted.  A  few  persons  got  together,  and  called 
themselves  by  that  name ;  several  of  them 
had  never  been  elected,  and  none  of  them 
for  the  purpose.  From  the  time  of  William," 
(meaning  the'  said  king  William  the  Third) 
^  a  species  of  government  arose,  issuing  out 
of  this  coalition  Bill  of  Bights ;  (meaning  the 
said  act,  intituled^  ''  An  Act,  declaring  the 
Rights  and  Liberties  of  the  Sulyect,  ana  set- 
tling the  Succession  of  the  Crown)  **  and  more 
80  since  the  corruption  introduced  at  tbb 
Hanover  succession"  (meaning  the  suroession 
of  the  heirs  of  the  princess  Sophia,  electress 
and  duchess  dowager  of  Hanover  to  the 
crown  and  dignity  of  this  kingdom)  ^*  by  the 
agency  of  WiUpole,  that"  (meaning  the  said 
^species  of  government)  *^  can  be  described  by 
1^0  other  qame  than  a  despotic  legislation : 


Thoufth  the  parts  may  embarrass  eich  other, 
the  whole  has  no  bounds ;  and  the  only  right 
it  acknowledges  out  of  itself  is  the  rijght  of 
petitioning.  Where  then  is  the  constitution 
either  that  gives  or  that  restrains  power?  It 
is  not  because  a  part  of  the  government" 
(meaning  the  government  of  thu  kingdom) 
**  is  elective,  that  makes  it  less  a  despotism^ 
if  the  persons  so  elected  possess  aflerwards^ 
as  a  parliament,  unlimited  powers;  election 
in  this  case  becomes  separated  from  repre^ 
sentalion,  and  the  candidates  are  candidate! 
for  despotism."  And  in  another  part  theneoi;. 
according  to  the  tenor  and  effect  following^ 
that  b  to  say,  <<  The  attention  of  the  govern, 
meot  of  England  (for  I  rather  choose  to  call 
it  by  this  name  than  the  English  government) 
appears,  since  its  pohticai  connexion  with 
Germany,  to  have  been  so  completely  ei^ 
grossed  and  absorbed  by  foreign  afikirs,  and 
the  means  of  raising  taxes,  that  it  seems  to 
exist  for  no  other  purposes.  Domestic  eon-' 
corns  are  neglected;  and  with  respect  to  n^ 
gular  laws,  there  is  scarcely  such  a  thing :" 
And  in  another  part  thereof,  according  to  the 
tenor  and  effect  following,  that  is  to  say, 
''  With  respect  to  the  two  houses  of  which 
the  English  parliament"  (meaning  the  par- 
liament of  this  kingdom)  '<  is  composed,  they 
appear  to  be  eifectually  influenced  into  one, 
and,  as  a  legislature,  to  have  no  temper  of 
its  own.  The  minister,"  (meaning  the  mi- 
nister employed  by  the  king  of  this  realm  in 
the  administration  of  the  government  thereof) 
*'  whoever  he  at  any  time  may  be,  touches  it" 
(meaning  the  two  Houses  of  Parliament  of 
this  kingdom)  "  as  with  an  opium  wand;  and 
iV  ^meaning  the  two  Houses  of  Parliament 
of  %tii%  kingdom)  '*  sleeps  obedience.  But 
if  we  look  at  the  dist'mct  abilities  of  the 
two  Houses"  (meaning  tlie  two  Houses  of 
Parliament  of  this  kingdom)  **  the  difier- 
ence  will  appear  so  great,  as  to  show  the 
inconsistency  of  placing  power  where  there 
can  be  no  certainty  of  the  judgment  to 
use  it.  Wretched  as  the  state  of  repre^ 
scntation  is  in  England,"  (meaning  the 
state  of  representation  of  the  Commons  of 
this  kingdom)  <*  it  is  manhood  compared 
with  what  is  called  the  '  House  of  Ix>rds 
(meaning  the  Lords  spiritual  and  temporal  in 
parliament  assembled) ;  ^*  and  so  little  is  this 
nick- name  House"  ^meaning  the  House  of 
Lords)  '*  regarded,  that  the  people  scarcely 
inquire  at  any  time  what  it  is  doing.  It" 
(meaning  the  said  House  of  Lords)  <<  appears 
also  to  be  most  under  intiuence,  and  the 
fiuthest  removed  from  the  general  interest 
of  the  nation."  And  in  another  part  there- 
of, according  to  the  tenor  and  efiect  fol* 
lowing,  viz.  **  Having  thus  danced  at  some 
of  the  defects  of  the  two  Houses  of  Par- 
liament," (meaning  the  Parliament  of  this 
kingdom)  *'  I  proceed  to  what  is  called 
the  crown,"  (meaning  the  crown  of  thi.s 
kingdom)  **  upon  which  I  shall  be  very 
coQcisot    It''  (^ooaotpg  the  crowa  of  tbii 


Digitized  by  VjOOQ IC 


963] 


83  GEORGE  III. 


Trui  qfTkmm  Paing 


tau 


luDodom)  ^  signifies  a  Dominal  office  of  a 
millKm  sterling  a  year,  the  business  of  which 
consists  in  recemng  the  money,  whether  the 
person"  (ineanine  the  king  of  this  realm) 
*<  be  wise  or  fooliSi,  sane  or  insane,  a  native 
or  a  foreigner,  matters  not,  every  ministry" 
(meaning  uie  ministry  employed  by  the  king 
of  this  realm  in  the  administration  of  the  go- 
vernment thereof)  '*  acts  upon  the  same  idea 
that  Mr.  Burke  writes,  namely,  that  the 
people''  (meaning  the  subjects  of  this  king- 
dom) ^  must  belioodwinked  and  held  in  su» 
perslilious  ignorance  bv  some  bugbear  or 
other :  and  what  is  called  the  crown*'  (mean- 
ing the  crown  of  this  kingdom)  ^  answers 
this  purpose,  and  therefore  it  answers  all  the 
purposes  to  be  expected  from  it.  This  is 
more  than  can  be  said  of  the  other  two 
Iwanches.  The  haaard  to  which  this  office" 
(meaning  amongst  others  the  office  of  king  of 
this  reaun)  **  is  exposed  in  all  countries," 
(meaning  amongst  others  this  kingdom)  *'  is 
not  from  any  thing  that  can  happen  to  the 
man"  (roeami^  the  kine)  <*  but  nrom  what 
may  hi^ppen  to  the  nption"  (meaning  amongst 
others  this  kingdom),  ^  the  danger  of  its 
comiue  to  its  senses."  And  in  another  part 
thereof  according  to  the  tenor  and  effect  fol- 
lowing, (that  is  to  say)  **  I  happened  to  be  in 
England  at  the  celebration  or  the  centenary 
of  ue  revolution  of  1688.  The  characters  of 
William  and  Mary"  (meaning  the  said  late 
king  Wilham  and  queen  Mary)  **  have  always 
appeared  to  me  detestable ;  the  one"  (mean- 
ing the  said  king  William)  ^<  seeking  to  de- , 
stroy  his  uncle,  and  the  other"  (meaning  the 
nid  queen  Miu^)  ^  her  father,  to  get  posses- 
mm  of  power  themselves ;  ^et  as  the  nation 
was  disposed  to  think  something  of  that  event, 
I  felt  hurt  at  seeing  it  ascribe  the  whole  re- 
putation of  it  to  a  man"  (meanine  the  said 
late  king  William  the  Third)  *' whonadunder- 
taken  it  as  a  job,  and  who,  besides  what  he 
otherwise  got,  charged  six  hundred  thousand 
pounds  for  the  expense  of  the  little  fleet  that 
Drought  him  from  Holland.  George  the  First" 
(meaning  Geoige  tlie  First,  late  km^  of  Great 
Britain,  fkc.)  *'  acted  the  same  Uose-fisted 
part  as  William  the  Third  had  done,  and 
nought  the  Duchv  of  Bremen  with  the  money 
he  got  from  Eneland,  two  hundred  and  fifty 
thousand  nounas  over  and  above  his  pay  as 
king;  ana  having  thus  purchased  it  at  the 
expense  of  England,  added  it  to  hb  llanove- 
xian  dominions  for  his  own  private  profit- 
In  &et,  every  nation  that  docs  not  govern  it- 
self is  governed  as  a  job:  England  nas  been 
the  prey  of  jobs  ever  since  Uie  revolution." 
Andf  in  another  part  thereof,  according  to  the 
tenor  and  effect  following,  (that  is  to  say) — 
^The  fraud,  hypocrisy,  and  imposition  of 
governments"  (meaning,  amongst  others,  the 
government  of  this  ki^om),  '<  are  now  be- 
ginning to  be  too  well  understood  to  promise 
tnem  any  long  career.  The  fiut:e  of  monarchy 
and  aristocracy  in  all  countries  is  following 
thalof  chivaliy,  and  Mr«  Burke  ia  dcessing 


for  the  funeral.  Let  it  then  pas  quietly  In 
the  tomb  of  all  other  follies,  and  the  moumeis 
be  comforted.  The  time  b  not  very  distant 
when  England  will  lai^h  at  itself  for  sending 
to  Holland,  Hanover,  &11,  or  Brunswick,  for 
men,"  (meaning  the  kings  of  these  realms^ 
bom  out  ^of  the  same,  wno  have  acceded  to 
the  crown  thereof  at  and  since  the  revolution) 
^  at  the  expense  of  a  million  a  vear,  who  un- 
derstood neither  her  laws,  her  language,  nor 
her  interest;  and  whose  capacities  would 
scarcely  have  fitted  them  for  the  office  of  a 
parish  constable.  If  government  could  be 
trusted  to  such  hands,  it  must  be  some  easy 
and  simple  thing  indeed;  and  matetials  fit 
for  all  the  purposes  may  be  found  in  everf 
town  and  village  in  England."  In  contempt 
of  our  said  lora  the  king  and  his  lavrs,  to  the 
evil  example  of  all  others  in  the  like  case  of- 
fending, and  against  the  peace  of  our  said  lord 
the  king,  his  crown  and  dignity.  And  the 
said  attorney-general  of  our  said  lord  the  king, 
for  our  said  lord  the  kins,  fiirther  gives  the 
court  here  to  understand  and  be  informed, 
that  the  said  Thomas  Paine,  being  a  wicked, 
malicious,  seditious,  and  ill-disposed  permn, 
and  being  greatly  disafieeted  to  our  said  sove- 
reign lord  the  now  king,  and  to  the  happy 
constitution  and  government  of  this  kingdom, 
and  mqst  uidawfully,  wickedly,  seditiously 
and  maliciously  devising,  contriving,  and  in» 
tending  to  scandalize,  traduce,  and  vilify  the 
late  happy  revolution,  providentially  brought 
about  and  effected  under  the  wise  and  pru- 
dent conduct  of  his  highness  William,  heicto- 
fore  prince  of  Change,  and  afterwards  king  of 
EngUnd,  France,  imd  Ireland,  and  the  domi^ 
nions  thereunto  belonging;  and  the  accep- 
tance of  the  crown  and  roysd  dignity  of  king- 
and  queen  of  England,  France,  and  Irelanc^ 
and  the  dominions  thereunto  belonging,  by 
his  said  highness  William,  and  her  highness 
Mary,  heretofore  prince  and  princess  of 
Orange,  and  the  means  by  which  the  same 
revolution  was  accomplished,  to  the  happi- 
ness and  welfare  of  this  realm ;  and  to  scan- 
dalize, traduce,  and  vilify  the  convention  of 
the  Lords  spiritual  and  temporal,  and  Com- 
mons,  at  whose  request,  and  by  whose  ad- 
vice, their  said  majesties  did  accept  the  said 
crown  and  re^ral  digntly ;  and  to  scandalise, 
traduce,  and  vilii^  we  act  of  the  parliament 
holden  at  Westminster,  in  the  first  year  of  the 
reien  of  their  said  majesties,  king  William 
ana  queen  Mai^,  intituled,  **  an  act,  declaring 
the  rights  and  liberties  of  the  subject,  ana 
settling  the  succession  of  the  crown,"  and 
the  declaration  of  rights  and  liberties  in  the 
said  act  contained ;  and  also  the  limitations 
^hd  settlements  of  the  crown  and  regal  go- 
vernment of  the  said  kingdoms  and  domi^ 
nions,  as  by  law  established,  and  also  by  most 
wicked,  cunning,  and  artful  insinuations,  to 
represent,  su^st,  and  cause  it  to  be  be^ 
lieved,  that  &  said  revolution,  and  the  said 
settlements  and  limitations  of  the  crown  and 
regal  gov^fament  of  the  said  kingflom^  gad 
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dommiom^  Mid  tho  said  declaration  of  the 
ligUls  and  liberties  of  the  subject,  were  con- 
trary to  the  rigiits  and  interest  of  the  sub- 
jects of  this  kingdom  in  e;eneral ;  and  that 
the  regal  government  of  this  kin»]om  was  a 
tyranny ;  and  also  by  most  wickcS,  cunning, 
and  arUiil  insinuations,  to  represent,  suggest, 
and  cause  it  to  be  believed,  that  the  parlia- 
ment of  this  kingdom  was  a  wicked,  corrupt, 
useiessy  and  unnecessary  establishment ;  and 
that  the  King,  and  Loitls  spiritual  and  tem- 
poral and  Commons,  in  parliament  assem- 
bled, wickedly  tyrannized  over  and  oppressed 
the  subjects  of  this  kingdom  in  general ;  and 
to  infuse  into  the  minds  of  tlie  subjects  of 
tills  kingdom  groundless  and  unreasonable 
discontents  and  prejudices  aeainst  our  Resent 
sovereign  lord  the  Icing,  and  the  |)arliament 
of  this  Kingdom,  and  the  constitution,  laws, 
and  »>venunent  thereof,  and  to  bring  them 
into  Datred  and  contempt,  on  the  sixteenth 
day  of  February,  in  the  tliirty-second  year 
of  the  ndgn  of  our  said  present  sovereien'lord 
the  kine,  with  force  and  aims  at  London 
aforesaid,  to  wit,  in  the  parish  of  Saint  Mary- 
le-Bow,  in  the  ward  ot  Cheap,  he,  the  said 
Thomas,  wickedly,  maliciously,  and  sedi- 
tiously did  print  and  publish,  and  cause  to  be 
printed  and  published,  a  certain  false,  scan- 
dalous, malicious,  and  seditious  libel,  of  and 
cgncerning  the  said  late  happ^  revolution, 
and  the  said  settlements  and  limitations  ^i 
the  crown  and  regal  government  of  the  said 
kin«iom8  and  dominions;  and  the  said  act 
decarin^  the  rights  and  liberties  of  the  sub- 
ject, and  the  said  declaration  of  the  rights 
and  liberties  of  the  subject  therein  contained, 
and  the  hereditary  resal  government  of  the 
said  kingdoms  and  dominions,  and  also  of 
and  concerning  the  legislature,  constitution, 
government,  and  laws  of  this  kingdom,  and 
of  and  concerning  our  present  sovereign  lord 
the  kins  tliat  now  is,  and  of  and  concerning 
the  parliament  of  this  kingdom,  intituled, 
^  Rights  of  Man,  Part  the  Second,  combining 
Principle  and  Practice,  by  Thomas  Paine, 
Secretary  for  Foreign  Affiiirs  to  Congress  in 
the  American  War,  and  author  of  the  work, 
intituled  Common  Sense,  and  the  First  Part 
of  the  Rights  of  Man,  the  Second  Edition, 
London,  Printed  for  J.  S.  Jordan,  No.  16a, 
Fleet-street,''  In  which  said  libel  are  con- 
tained, amongst  other  things,  divers  false, 
scandakms,  malicious,  and  seditious  matters. 
In  one  part  thereof,  according  to  the  tenor 
and  effect  following,  (that  is  to  say)  '<  All  he- 
reditary ^vemment  is  in  its  nature  tyranny. 
An  heritable  crown''  (meaning,  amongst 
others,  the  crown  of  this  kingdom)  <'  or  an 
heritable  throne,"  (meaning,  amon^^t  others, 
Uie  throne  of  this  kingdom)  ^  or  by  what 
other  fanciful  name  such  things  may  be  called, 
have  no  other  significant  explanation  than 
that  mankind  are  neritable  property.  To  in* 
herit  a  government  is  to  inherit  trie  people, 
as  if  they  were  flocks  and  herds."  Ana  in 
another  {Murt  thereof,  according  to  the  tenor 


and  e%ct  following,  (that  is  to  sav)  ^  Tbto 
convention  met  at  Philadelphia  in  May,  1787. 
of  which  general  Washington  was  elected 
president  lie  was  not  at  that  time  con. 
nected  with  any  of  the  state  governments, 
or  with  Congress ;  he  delivered  up  his  com- 
mission when  tlie  war  ended,  and  since  then 
had  lived  a  private  citizen.  The  convezw 
tion  went  deeply  into  all  the  subjects,  and 
having,  after  a  variety  of  debate  and  inves- 
tigation, agreed  among  themselves  upon 
the  several  parts  of  a  federal  constitution, 
the  next  question  was  the  manner  of  giving 
it  authority  and  practice.  For  this  pur- 
pose they  did  not,  like  a  cabal  of  courtiers, 
send  for  a  Dutch  stadtholdcr  or  a  German 
elector;  but  thev  referred  the  whole  matter 
to  the  sense  and  interest  of  the  oountiy.'^ 
(thereby  meaning  and  intending  that  it  shoultl 
be  believed  that  a  cabal  of  courtiers  bid  sent 
for  the  said  prince  of  Orange  and  king  George 
the  first,  heretofore  elector  of  Hanover,  to 
take  upon  themselves  respectively  the  regal 
government  of  the  said  kingdoms  and  do- 
minions, without  referring  to  the  sense  and 
interest  of  the  subjects  of  the  said  king- 
doms.) And  in  another  part  thereof,  accoro. 
ing  to  the  tenor  and  efiect  foUowinir,  (that 
is  to  say)  *^  The  history  of  the  Edwards 
and  Henries^"  (meaning  Edwards  and  Henries 
heretofore  kings  of  England)  **  and  up  to  the 
Commencement  of  the  SUiarts,''  (meaning 
Stuarts,  heretofore  kings  of  England)  '<  ei- 
hibits  as  many  instances  of  tyranny  as  could 
be  acted  within  the  limits  to  which  the  nation 
had  restricted  it.  The  Stuarts''  (meaning 
Stuarts,  heretofore  kings  of  England)  ^  en- 
deavoured to  pass  those  limits,  and  their  fate 
is  well  known.  In  all  those  instances,  we 
see  nothing  of  a  constitution,  but  only  of 
restrictions  on  a.Hsumed  power.  After  this, 
another  William,"  (meaning  the  sud  William 
princcf  of  Orange,  anerwards  king  of  England) 
'<  descended  from  the  same  stocK,  and  chim- 
ing from  the  same  origin,  gained  possession** 
(meaning  possession  of  the  crown  of  Eng- 
land); <<  and  of  the  two  evils,  James  and 
William,"  (meaning  James  the  second^  here- 
tofore king  of  England ;  and  the  said  Wil- 
liam prince  of  Orange,  afterwards  king  of 
England)  **  the  nation  preferred  what  it 
tiiought  the  least ;  since  from  circumstances 
it  must  take  one.  The  act,  called  the  Bill  of 
Rights"  (meaning  the  said  act  of  parliaraeBt. 
intituled,  <<  An  Act  declaring  the  Rights  ana 
Liberties  of  the  Subject,  and  setUing  the  Suc- 
cession of  the  Crown")  "  comes  here  into 
view.  What  is  it"  (meaning  the  said  act  of 
parliament  last  mentioned)  ^  but  a  bargain 
which  the  parts-  of  the  government  imule 
wiUi  each  other  to  divide  powers,  nrofits,  and 
privileges,"  (meaning  that  the  said  last-men- 
tioned act  of  parliament  was  a  bareun  which 
the  parts  of  the  government  in  En^and  mado 
with  each  other  to  divide  powers,  profits,  and 
privileges)  "  You  shall  have  so  much  and  I 
will  have  the  rest.    And  with  ftspect  to  the 
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nation,  it  stud,  for  your  share  you  shall  have  ' 
the  ri^ht  of  petitioning.  This  being  the  case,  , 
the  Bill  of  Rights"  (meaning  the  said  last-  ' 
meotioned  act  of  parliament)  ^'  is  more  pro- 
perlyva  Bill  of  Wrongs  and  of  insult.  As  to 
what^  called  the  Convention  Parliament, 
it*',  (meaning  the  said  convention  of  Lords 
spiritual  and  temporal,  and  Commons,  herein- 
before mentionea)  *'  was  a  thin^  that  made 
itself,  and  then  made  the  aulhonty  by  which 
it  acted.  A  few  persons  got  together,  and 
called  themselves  by  that  name ;  several  of  j 
them  had  never  been  elected,  and  none  of 
them  for  the  purpose  From  the  time  of 
William/*  (meaning  the  said  king  William 
the  Tliird)  "  a  s)iecies  of  government  aMse 
issuing  out  of  this  coalition  Bill  of  ilights  ;*' 
(meanme  the  said  act,  intituled,  An  Act  de- 
claring the  Rights  and  Liberties  of  the'Sub- 
ject,  and  settling  the  Succession  of  the  Crown) 
**  and  more  so  since  the  corruption  intro- 
duced at  the  lianover  succession,"  (meaning 
the  succession  of  the  heirs  of  the  princess 
Sophia,  electress  and  duchess  dowager  of 
lianover,  to  the  crown  and  dignity  of  this 
kingdom)  "  by  the  agency  of  Walpole,  that*' 
(meaning  the  said  s|)ecies  of  government) 
**  can  be  described  by  no  other  name  than  a 
despotic  legislation.  Though  the  parts  may 
embarrass  each  other,  the  whole  has  no 
bounds ;  and  the  only  ri^ht  it  acknowledges 
out  of  itself,  is  the  right  of  petitioning. 
Where  then  is  the  constitution  either  that 
gives  or  that  restrains  power.  It  is  not  be- 
cause a  part  of  the  government*'  (meaning 
the  government  of  this  kingdom)  "  is  clec- 
tive,  that  makes  it  less  a  despotism.  If  the 
persons  so  elected  possess  afterwards,  as  a 
parliament,  unlimited  powers,  election,  in 
this  case,  becomes  separated  from  represen- 
tation, and  the  candidates  are  candidates  for 
despotism."  And  in  another  part  thereof, 
according  to  the  tenor  and  effect  following, 
(that  is  to  say) "  The  attention  of  the  govern- 
ment of  England  (for  I  rather  choose  to  call 
it  by  this  name  than  the  English  government) 
appears,  since  its  political  connexion  with 
Germany,  to  have  been  so  completely  en- 
grossed and  absorbed  by  foreign  affairs,  and 
the  n&eans  of  raising  taxes,  that  it  seems  to 
exist  for  no  other  purposes.  Domestic  con- 
cerns are  neglected;  and  with  respect  to 
regular  law,  Uierc  is  scarcely  such  a  thiu^.'* 
And  in  another  part  thereof,  according  to  tne 
tenor  and  cHect  following,  (that  is  to  say) 
"  With  respect  to  the  two  Houses  of  which 
the  English  Parliament*'  (meaning  the  Par- 
liament of  this  kingdom)  *^  is  composed,  they 
appear  to  be  effectually  inHuenced  into  one, 
and,  as  a  legislature,  to  have  no  temper  of 
its  own.  The  minister,*'  (meaning  the  mi- 
nister employed  by  the  king  of  this  realm,  in 
the  administration  of  tlie  government  there- 
of) "  whoever  he  at  any  time  may  be,  touches 
it*'  (meaning  tlie  two  Houses  of  Parliament 
of  Uiis  kingdom)  **  as  with  an  opium  wand, 
and  it*  (meaning  the  two  Houses  of  I'arha- 


ment  of  this  kingdom)  '<  sleeps  obedience. 
But  if  we  look  at  the  distinct  abilities  of  the 
two  Houses,"  (meaning  the  two  Houses  of 
Parliament  of  this  kingdom)  **  the  difference 
will  appear  so  great,  as  to  show  the  incon- 
sistency of  placing  power  where  there  can  be 
no  Certainty  of  the  judgment   to    use  it. 
Wretched  as  the  state  of  representation  is  in 
England,"  (meaning  the  state  of  representa- 
tion of  the  Commons  of  this  kingdom)  "  it 
is  manhood,  compared  with  what  is  called, 
the  House  of  Lords;"   (meaning  the  Lords 
spiritual  and  temporal,  in  parliament  assem- 
bled) **  and  so  little  is  this  nick-named  House" 
(meaning  the  House  of  Lords)  ^  regarded, 
that  the  people  scarcely  inquire  at  any  time 
what  it  is  doing.     It"  (meaning  the  said 
House  of  Lorrls)  ''  appears  also  to  be  most 
imder  influence,  and  the  farthest  removed 
from  the  general  interest  of  the   nation.*^ 
And  in  another  part  thereof,  according  to  tlie 
tenor  and  effect  tollowing,  viz.  **  Having  thus 
glanced  at  some  of  the  defects  of  the  two 
Houses  of  Parliament,"  (meaning  the  Parlia- 
ment of  this  kingdom)  **  I  proce^  to  what  is 
called  the  crown,"  (mcanmg  the  crown  of 
this  kingdom)  *'  upon  which  I  shall  be  very 
eoncise.     It"  (meaning  the  crown   of  this 
kingdom)  *'  signifies  a  nominal  office  of  a 
milFion  sterling  a  year,  the  business  of  which 
consists  in  receiving  the  money.    Whether 
the  person"  (meaning  the  kin^  of  this  realm) 
''  be  wise  or  foolish,  sane  or  insane,  a  native 
or  a  foreigner,  matters  not ;  every  ministry" 
(meaning  the  ministry  employed  oy  the  king 
of  this  realm  in  the  administration  of  the 
government  thereof)  "  acts  upon  the  same 
idea  that  Mr,  Burke  writes,  namely,  that  the 
people"  (meaning  the  subjects  of  this  king- 
dom) *^  must  be  hoodwinked  and  held  in  su- 
perstitious ignorance  by  some  bugbear   or 
other;  and  what  is  called  the  crown"^  (mean- 
ing tlie  crown  of  this  kingdom)  "  answers 
this  purpose,  and  therefore  it  answers  all  the 
purposes  to  be  expected  from  it.     This  is 
more  than  can  be  said  of  the  other   two 
branches.    The  hazard  to  which  this  office" 
(meaning,  amongst  others,  the  office  of  king 
of  this  realm)  '^  is  exposed  in  all  countries," 
(meaning,  amongst  otfiers,  this  kingdom)  **  is 
not  from  any  thing  that  can  happen  to  the 
man,*'  (meaning  the  king)  '^  but  from  what 
may  happen  to  the  nation,"  (meaning,  amonjgst 
others,  this  kingdom)  "  the  danger  of  comms 
to  its  senses."    And  in  another  part  thereof 
according  to  the  tenor  and  effect  following, 
(that  is  to  say)  '*  I  happened  to  be  in  England 
at  the  celebration  of  the  centenary  of  the 
revolution  of  1688.    The  characters  of  Wil- 
liam and  Mary"  (meaning  the  said  late  king 
William  and  queen  Mary)  *<  have  always  ap- 
peared to  me  detestable ;  the  one"  (meaning 
the  said  late  ki!ng  William) ''  seeking  to  d«» 
stroy  his  uncle,  and  the  tther"  (meaning  the 
said  queen  Mary)  "  her  ikther,  to  get  posi«s- 
sion  of  power  thcmwlves.    Yet  as  the  nation 
was  disposed  to  think  something  of  thai 
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eventy  I  lel|  btvi  at  seeing  i^  ascribe  the 
whole  reDutatioa'  of  it  to  a  manT  (meaning 
the  said  late  king  William  the  third)  <'  who 
had  undertaken  it  as  a  job,  and  who,  besides 
what  h^  otherwise  got,  charged  six  hundred 
thousand  pounds  for  the  expense  of  the  little 
fleet  that  brought  him  from  Holland.  George 
the  First"  (meaning  George  the  First,  laic 
king  of  Great  Britain,  &c.)  "  acted  the  same 
close-fisted  part  as  William"  (meaning  the 
said  kinv  William  the  Third) ''  bad  done,  and 
bought  Uie  duchy  of  Bremen  with  the  money 
he  got  from  England,  two  hundred  and  fif^y 
thousand  nounds  over  Mid  above  his  pay  as 
king;  ana  having  thus  nurchased  it  at  the 
cxi>ense  of  England,  adaed  it  to  his  Hano- 
verian dommions  for  his  own  private  profit. 
Ih  fact,  every  nation  that  does  not  govern 
itself  is  governed  as  a  job.  England  has  been 
the  |)reyof  jobs  ever  since  the  revolution." 
And  in  another  part  thereof,  according  to  the 
tenor  and  effect  following  (that  is  to  say) 
•*  The  fraud,  hypocrisy,  and  imiH>sition  of 
governments"  (meaning  amongst  others,  the 
government  of  this  kingdom)  '^  are  now  be- 
ginning ^  be  too  well  understood  to  promise 
them  any  long  career.  The  farce  of  mo- 
narchy and  aristocracy  in  all  countries  is 
following  that  of  chivalry,  and  Mr.  Burke  is 
dressing  for  the  funeral,    liet  it,  then,  pass 

auietly  to  the  tomb  of  all  other  follies,  and 
le  mourners  be  comforted.  The  time  is  not 
very  distant  when  England  will  laugh  at  it- 
self for  sending  to  Holland,  Hfinover,  Zell,  or 
Brunswick,  for  men"  (meaning  the  kings  of 
these  realms,  bom  put  of  the  same,  who  nave 
acceded  to  the  crown  thereof  at  and  since  the 
revolution)  **  at  the  expense  of  a  million  a 
year,  who  understood  neither  her  laws,  her 
language,  nor  her  interest,  and  whose  capa- 
cities would  scarcely  have  fitted  them  for  the 
office  of  a  parish  constable.  If  government 
^uld  be  trusted  to  such  hands,  it  muijt  be 
some  easy  and  simple  thing  indeed,  and  ma- 
terials fit  for  all  the  purposes  may  be  found 
in  every  town  and  village  in  England."  In 
contempt  of  our  said  lord  the  king  and  his 
laws,  to  the  evil  example  of  all  others  iu  the 
like  case  ofTcndins;!  and  against  the  peace  pf 
our  said  lord  the  Icing,  his  crown  and  dignity. 
And  the  said  attorney-general  of  our  said  lord 
the  king,  for  our  said  lord  the  king,  further 
gives  the  court  here  to  understand  and  be 
informed,  that  the  said  Thomas  Paine  being 
a  wicked,  seditious,  and  ill-disoosed.  person, 
and  wickedly,  seditiously,  ana  maliciousW, 
intending  to  scandalize^  traduce,  and  vilify, 
the  character  of  the  said  late  sovereign  lonoi, 
king  William  the  Third,  and  the  said  late 
happy,  revokition,  and  the  Parliament  of 
England,  by  whose  means  the  same  was 
established,  commonly  called  the  Convention 
Parliament;  aiid  the  laws  and  statutes  of 
ihis  realm  limiting  and  establishing  the  suc- 
cession to  the  crown  of  this  kingdom,  and  the 
statute  declaring  the  rights  and  liberties  of 
the  suigect,  commooly  called  the  Bill  of 
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lUghtSy  and  the  happy  constitution  and  go- 
vernment of  this  kingdom,  as  by  law  estab* 
lished,  and  to  bring  the  constitution,  legisla- 
tion, and  government,  of  this  kingdom  into 
hatred  and  contempt  with  his  majesty's  sub- 
jects ;  and  to  stir  up  and  excite  discontents 
and  seditions  among  his  majesty's  subjects. 
And  to  fulfil,  perfect,  and  bring  to  effect  his 
said  wicked,  malicious,  and  seditious  inten- 
tions, on  the  said  sixteenth  day  of  February^ 
in  the  thirty-second  year  aforesaid,  at  London 
aforesaid,  in  the  parish  and  ward  aforesaid, 
he,  the  said  Thomas  Paine,  wickedly,  mali^ 
Giously,and  seditiously,  did  write  and  publish, 
slnd  cause  and  procure  to  be  written  and  pub- 
lished, a  certain  other  false,  scandalous,  ma^ 
licious  and  seditious  libel,  in  which,  amongst 
other  things,  are  contained  certain  false,  scan- 
dalous, malicious,  and  seditious  matters,  of 
and  concerning  the  character  of  the  said  late 
sovereign  lord  king  William  the  Third,  and 
the  said  revolution  and  the  said  Parliament, 
and  the  laws  and  statutes  of  this  realm,  and 
the  happy  constitution  and  government 
thereof,  as  by  law  established,  according 
to  the  tenor  and  effect  following  (that  is 
to  say)  «  The  history  of  the  Edward* 
and  the  Henries/'  (mean'mg  Edwards  and 
Henries,  heretofore  kings  of  England)  **  and 
up  to  the  commencement  of  tne  Stuarts,*' 
(meaning  Stuarts,  heretofore  kings  of  Eng- 
land) <*  exhibits  as  many  instances  of  tyranny 
as  could  be  acted  within  the  limits  to  which 
the  nation"  (meaning  England)  **  had  re- 
stricted it.  The  Stuarts"  (meaning  SluartL 
heretofore  king  of  England^  f*  endeavoureif 
to  pass  those  limits,  and  their  h,ie  is  well 
known.  In  all  those  instances  we  see  nothing 
of  a  iconstitution,  but  only  of  restrictions  od 
assumed  power.  After  this,  another  William/' 
(meaning  the  said  late  king  William  the 
Third)  **  descended  from  the  same  stock,  and^ 
claiming  from  the  same  origin,  gained  pos- 
session ;"  (meaning  possession  of  the  crown 
of  England)  <<  and  of  the  two  evils,  James 
and  William,"  (meaning  James  the  Second-^ 
heretofore  king  of  England,  and  the  aaia 
kingWilliam  the  Third)  "  the  naUon"  (mean- 
ing England)  **  preferred  what  it  thought  the 
least,  since  from  circumstances  it  must  take 
one.  The  act  called  the  Bill  of  Rights^ 
(meaning  the  said  statute,  declaring  the 
rights  and  liberties  of  the  subject,  commonly 
csfclled  the  Bill  of  Rights)  ^*  comes  here  into 
view.  What  is  it"  (meaning  the  aaid  l^f, 
mentioned  statute)  **  but  a  bargain  which  the 
parts  of  the  govemipent  made  with  eaeh 
other  to  divide  powers,  profits,  and  privi- 
leges?" (Meaning  that  the  said  last- men- 
tioned statute  was  a  bargain  which  the  parts 
of  government  in  England  made  with  each 
other  to  divide  powers,  profits,  and  privileges) 
*^  You  shall  have  so  much,  and  I  will  ha^e. 
the  rest.  And  with  respect  to  the  aatioA*' 
(meaning  England)  <'  it  said,  for  ^our  share 
VQU  shall  have  the  right  of  petitioning^  Tfa^s 
beiitt  the  case,  th^  fiiil  ol'  tUghU''  tpiet^iiag 
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the  sud  last-mentioned  statute)  ^  is  tAoft 
properly  a  Bill  of  Wrongs  and  of  insult.  As 
to  what  is  called  the  Convention  Parliament," 
{meaning  the  aforesaid  parliament  of  Eng- 
land commonly  called  the  Convention  Parlia- 
ment)  "  it"  (meaning  the  aforesaid  parliament 
of  England  commonly  called  the  Convention 
Parliament) "  was  a  thing  that  made  itself,  and 
then  made  the  authority  by  which  it  acted. 
A  few  persons  got  together,  and  called  them- 
selves oy  that  name.  Several  of  them  had 
never  been  elected,  and  none  of  them  for  the 
•purpose.  From  the  time  of  William,"  (mean- 
ing the  said  King  William  the  Third)  •^  a 
species  of  government"  (meaning  government 
of  England)  *•  arose,  issning  out  of  this 
coalition  Bill  Of  Ki&hls^"  (meaning  the  said 
^  Statute,  declaring  the  rights  and  liberties  of 
*the  subject)  "and  more  so  since  the  cot'- 
Tuption  introduced  at  the  Hanover  succes- 
sion," (meaning the  succession  of  the  heirs 
of  the  princess  50phia,  electress  and  duchess 
dowager  of  Hanover,  to  the  crown  and 
dignity  of  this  kingdom)  **  by  the  agency 
OfWalpolc,  that"  (meaning  the  said  species 
of  government)  "  can  be  described  by  too 
other  name  than  a  despotic  legislation. 
Though  the  parts  may  embartass  each  other, 
the  whole  has  no  bounds ;  and  the  only  right 
it  acknowledges  out  of  itself,  is  the  right  of 
-petitioning.  Where  then  is  the  constitution 
either  that  gives  or  that  restrains  power?  It 
is  not  because  a  part  of  the  government" 
^meaning  the  government  of  this  kingdom) 
is  elective,  that  makes  it  less  a  despotism.  If 
the  persons  so  elected  possess  afterwards,  as 
C  psffiiamenty  unlimitea  powers,  election,  in 
thi4  case,  becomes  separated  from  represen- 
tation^ and  the  candidates  are  candidates  for 
despotism."  In  contempt  of  our  said  lord 
the  king  and  his  laws,  to  the  evil  example  of 
all  others  in  the  like  case .  offenduig,  and 
against  the  peace  of  our  said  lord  the  king, 
bis  crown  and  dignity.  And  the  said  attomey- 
eeneral  of  our  said  lord  the  king,  for  our  said 
lord  the  king,  further  gives  the  court  here  to 
imderstand  and  be  informed,  that  the  said 
Thomas  Paine  being  a  wicked,  seditious,  and 
ill-disposed  person,  and  wickedly,  seditiously, 
and  maliciously  intending  to  scandalize, 
traduce,  and  vilify  the  character  of  the  said 
late  sovereign  lord  king  William  the  Third, 
and  the  saia  late  happy  revolution,  and  the 
"'parliament  of  England  by  whose  means  the 
same  was  established,  commonly  called  the 
Convention  Parliament;  and  the  laws  and 
Statutes  of  this  realm,  luntting  and  establish- 
ing the  succession  to  the  crown  of  this  king- 
dom ;  and  the  statute  declaring  the  richt^  and 
liberties  of  the  sul^ect,  commonly  culed  the 
Bill  of  Rights ;  and  the  happy  constitution 
and  government  of  thi»»kinedom.  as  by  law 
established;  and  to  bring  the  constitution, 
legislation,  and^ovemment  of  this  kingdom 
into  hatred  andcontempt  with  his  majesty's 
stlbjects;— and  to  stir  up  and  excite  discon- 
teau  aad  seditions  among,  his   majesty's 


subjects ;  add  to  fulfil,  pertet,  and  t>rinj;  to 
effect  his  said  wicked,  malicious,  and  seditious 
intentions,  on  the  said  sixteenth  day  of  Fer 
bruary,  in  the  thirty-second  year  aforesaid^ 
at  London  aforesaid,  in  the  parish  and  ward 
aforesaid,  he,  the  said  Thomas  Pauie,  wick- 
edly, maliciously  and  seditiously,  did  print  and 
publish,  and  cause  and  procure  to  be  printed 
and  published  a  certain  other  ^he,  scaii*> 
dalous,  malicious,  and  seditious  libel,  in  which, 
amongst  other  things,  are  contained  certain 
false,  scandalous,  msdicious,  and  seditious, 
matters,  of  and  cotceming  the  character  of 
the  saidiate  soverei^  !oTd  king  William  the 
Third,  and  the  said  revolution,  and  the  said 
parliament,  and  the  laws  and  statutes  of  this 
fealm,  and  the  happy  constitution  and  go- 
vernment thereof,  as  by  law  established, 
according  to  the  tenor  and  effect  following; 
(that  is  to  say)  <<  The  history  of  the  Edwar& 
and  the  Henries,"  (meaning  Edwards  and  Hen^ 
ries  heretofore  kings  of  England) ''  and  up  to 
the  commencement  of  theStuarts,**  (meaning 
Stuarts,  heretofore  kings  of  England)  "  ex* 
hibits  as  manv  instances  of  tyaanny  as  could 
be  acted  witiiin  the  limits  to  which  the 
nation"  (meaning  England)  <<  had  restricted 
it.  The  Stuarts"  (meanine  Stuarts,  heretofore 
kmgs  of  England)  ^  endeavoured  lo  pass 
those  limits,  and  their  fate  is  well  known. 
In  all  those  instances  we  see  nothing  of  a 
constitution,  but  only  of  restrictions  on  a»- 
somed  power.  After  this,  another  William,* 
(meaning  the  s^d  late  king  William  the  Third) 
^  descended  from  the  same  stock,  and  claim- 
ing from  the  same  origin, gained  possession;** 
(meaning  possession  of  the  crown  of  Eneland) 
^  and  of  the  two  evils,  James  and  WilSam,*' 
(meaning  James  the  Second,  heretofore  king 
of  England,  and  the  said  king  William  the 
Third)  <*  the  nation**  (meaning  England)  *^  pre^ 
feared  what  it  thought  least,  since  firom  cijt. 
cumstances  it  must  take  one.  The  act  called 
the  Bill  of  Rights"  (meaning  the  said  statute, 
declaring  the  rights  and  liberties  of  the 
subject,  commonly  called  the  Bill  of  Rigljts) 
**  comes  here  into  view.  What  is  it"  (meaning 
the  said  late-meutioned  statute)  ''  but  a  bar- 
gain which  the  parts  of  the  government  made 
with  each  other  to  divide  powers,  nrofits,  and 
privileges?"  (meaning  that  the  said  last-men* 
tioned  statute  was  a  bargain  which  the  parts  of 
the  government  in  England  made  with  each 
other  to  divide  powers,  profits,  and  privileges) 
^  You  shall  have  so  much,  and  I  will  have  the 
rest.  And  with  respect  to  the  nation,"  (meanine 
England)  ^  it  said,  for  }rour  share  vou  shaU 
have  the  right  of  petitioning.— This  being 
the  case,  the  Bill  of  Eights'!^  (meaning  the 
said  last-mentioned  statute)  **  is  aoore  properly 
a  Bill  of  Wrongs  and  of  insult.  As  to  what  la 
called  the  convention  parliament,"  (meanine 
the  aforesaki  parliament  of  Engfaod)  ^  iV' 
(meaning  the  aforesaid  parliament  ot  £n^ 
land,  commonly  called  the  Convention  Pai^ 
liament)  '<  was  a  thing  that  made  itsell^ 
and  then  made  the.  auuiarity  by  which  it 
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acted ;  a  few  persons  got  together  and  called 
theinselves  by  that  name;  seTeral  of  them 
had  never  been  elected,  and  none  of  them 
for  the  purpose.  From  the  time  of  William" 
(meaning  the  said  king  William  the  Third) 
"  a  species  of  government"  (meaning  the 
government  of  England)  •*  arose,  issuing  out 
of  this  coalition  Bui  or  Rights ;"  (meanine 
the  said  statute  declaring  the  rights  and 
liberties  of  the  subject)  ''  and  more  so  since 
the  comipdon  introduced  at  the  Hanover 
succession'*  (meaning  the  succession  of  the 
heirs  of  the  princess  Sophia,  electress,  and 
duchess  dowager  of  Hanover  to  the  crown 
aad  dignity  of  this  kingdom)  ^*  by  the  agency 
of  Walpole:  "  that"  (meaning  the  said 
species  of  government)  "  can  be  described 
by  DO  other  name  than  a  despotic  legislation : 
though  the  parts  may  embarrass  each  other, 
the  whole  hais  no  bounds ;  and  the  only  right 
it  acknowledges,  out  of  itself,  is  the  rigl)t 
of  petitioning. — ^Where  then  is  the  constitu- 
jtiop  either  that  gives,  or  that  restrains  power  ? 
It  is  not  because  a  part  of  the  government*' 
(meaning  the  government  of  this  kingdom) 
*'  is  elective  .tliat  makes  it  less  a  despotism, 
if  the  persons  so  elected  possess  afterwards, 
AS  a  ])arliament,  unlimited  powers.  Election 
in  this  case  becomes  separated  from  repre- 
sentation, and  the  canditates  are  candidates 
for  despotism."  Xn  contempt  of  our  said 
lord  the  king  and  his  laws,  to  tne  evil  example 
of  all  others  in  the  like  case  offending,  and 
a^instthe  peace  of  our  said  lord  the  king, 
his  crown,  and  dignity.  And  the  said  at- 
torney-general of  our  said  lord  the  king, 
for  our  said  lord  the  king,  further  gives 
the  court  here  to  understand  and  be  in* 
formed,  that  the  said  Thopnas  Paine  being 
a  wicked,  malieious,  seditious,  and  ill  dis- 
posed person,  and  being  greasy  disaffected 
to  our  said  present  sovereign  lord  the  king, 
and  wickedly^  maliciously,  and  seditiously  in- 
tending, devising,  and  contriving  to  traduce 
and  vifity  our  sovereign  lord  the  kmg,  and  the 
two  Houses  of  Parliament  of  this  kingdom, 
and  the  constitution  and  government  of  this 
kingdom,  and  the  administration  of  the  go- 
vernment thereof  and  to  stir  up  and  excite 
discontents  and  seditions amonestois  Majesty's 
subjects,  and  to  alienate  and  withdraw  the 
affection,  fidelity,  and  allegiance  of  his  said 
jui^esW's  subjects  from  his  said  msyesty ;  and 
to  fulfil,  perfect,  and  biing  to  effect,  his  said 
wicked,  malicious,  and  seditious  intentions, 
on  the  said  sixteenth  day  of  February,  in  the 
thirty-second  year  aforesaid,  at  London  afore- 
said, in  the  parish  and  ward  aforesaid,  he, 
the  said  Thomas  Paine,  wickedly,  seditiously, 
and  maliciously  did  write  and  publish,  ana 
cause  to  be  written  and  published,  a  certain 
other  false,  scandalous,  malicious,  and  sedi- 
tious libel;  in  which  libel,  amongst  other 
thinjgs,  are  contained  certain  false,  scandalous, 
xnahcious,  and  seditious  matters,  of  and  con- 
cerning the  crown  of  this  kingdom,  and  the 
Ipng's  administration   of  the    government 
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thereof;  and  of  and  concerning  the  king  and 
the  two  Houses  of  Parliament  of  this  king- 
dom, according  to  the  tenor  and  effect  follow- 
ing, viz.  **  Having  thus  glanced  at  some  of 
the  defects  of  the  two  Houses  of  Parliament," 
(meaning  the  parliament  of  this  kingdom) 
"  I  proceed  to  what  is  called  the  crown," 
(meaning  the  crown  of  this  kingdom,)  "  upOB 
which  I  shall  be  very  concise.  It"  (meaning 
the  crown  of  this  kingdom)  "  signifies  a  nomi« 
nal  office  of  a  million  sterling  a  year,  the 
business  of  which  consists  in  receiving  the 
money;  whether  the  person*'  (meaning  the 
king  of  this  realm)  <*  be  wise  or  foolish,  sane 
or  insane,  a  native  or  a  foreigner,  matters  not ; 
every  ministry"  (meaning  the  ministry  em- 
ployed by  the  king  of  this  realm  in  the  admi« 
nistration  of  the  government  thereof)  "  acts 
upon  the  same  idea  that  Mr.  Burke  writes, 
namely,  that  the  people"  (meaning  the  sub- 
jects of  this  kingdom)  '*  must  be  hoodwinked 
and  held  in  superstitious  ignorance  by  some 
bugbear  or  other ;  and  what  is  called  the 
crown"  (meaning  the  crown  of  this  kingdom) 
''  answers  this  purpose,  and  therefore  it 
answers  ail  the  purposes  to  be  expected  from 
it :  this  is  more  than  can  be  said  of  the  other 
two  branches.  The  hazard  to  which  this 
office"  (meaning,  amongst  others^  the  office  of 
king  of  this  resJra)  "  is  exposed  m  all  coun- 
tries" (meaning,  amongst  otBers,  this  king- 
doTti) ''  is  not  from  any  thing  that  can  happea 
to  the  man,"  (meaning  the  king)  ^  but  from 
what  may  happen  to  the  ^nation,"  (meaning^ 
amongst  others  this  kingdom)  *<  the  danger 
of  its  coming  to  its  senses."  In  contempt 
of  our  said  lord  the  kin^  and  his  laws, 
t6  the  evil  example  of  all '  others  in  the 
like  case  offending,  and  against  the  peace  of 
our  said  lord  the  King,  his  crown^  and  dignity. 
And  the  said  attorney-general  of  r.ur  said  lord 
the  king,  for  our  lord  the  king,  further  gives 
the  court  here  to  understand  and  be  informed, 
that  the  said  Thomas  Paiiie,  being  a  wicked, 
malicious,  seditious,  and  ill-disposed  {»erson^ 
and  being  greatly  disaffected  to  our  said  pre- 
sent sovereign  lord  the  kin^,  and  wickedly, 
maliciously,  and  seditiously  intending,  devis- 
ing^ and  coiitriving  to  traduce  and  vilify  our 
sovereign  lord  the  king,  and  the  two  Houses  of 
Parliament  of  this  kin^om,  and  the  constitu- 
tion and  government  of  this  kingdom,  and  the 
administration  of  the  ^vemment  thereof^ 
and  to  stir  up  and  excite  discontents  ana 
seditions  amongst  his  majesty's  subjects,  and 
to  alienate  and  withdraw  the  affection,  fid&* 
lity,  and  allegiance  of  his  said  majesty*s  sub- 
jects from  his  said  majesty;  and  to  fulfil, 
perfect,  and  bring  to  efiect  his  said  wicked, 
malicious,  and  seditious  intentions,  on  the 
said  sixteenth  day  of  February,  in  the  thirty- 
second  year  aforesaid,  at  London  aforesaid,  m 
the  parish  and  ward  aforesaid,  he,  the  said 
Thomas  Paine,  wickedly,  seditiously,  and 
maliciously  did  print  and  publish,  and  cause 
to  be  printed  and  published,  a  certain  other 
false^  scandalous^   malicious,  and  seditious 
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Kbel ;  in  which  libel,  amongst  other  thin^, 
are  contained  certain  false,  scandalous,  mali- 
cious and  seditious  matters,  of  and  concerning 
the  crown  of  this  kingdom^  and  the  king^ 
administration  of  the  government  thereof, 
and  of  and  concerning  tne  king  and  the  two 
Houses  of  Parliament  of  this  kingdom,  accord- 
ing to  the  tenor  and  effect  following,  viz. 
^  Having  thus  glanced  at  some  of  the  defects 
of  the  two  Houses  of  Parliament,"  (meaning 
of  the  parliament  of  this  kingdom) "  I  proceed 
to  what  is  called  the  crown,"  (meamng  the 
crown  of  this  kingdom)  ^*  upon  which  I  shall 
be  very  concise.  It"  (meaning  the  crown  of 
this  kingdom)  **  signifies  a  nominal  office  of  a 
million  sterling  a  year,  the  business  of  which 
consists  in  receiving  the  money;  whether  the 
person*'  (meaning  the  king  of  this  realm) "  be 
wise  or  foolish,  sane  or  insane,'  a  native  or  a 
foreiOTer,  matters  not,  every  ministry''  (mean- 
ing the  ministry  em[)loycd  by  the  kmg  of  this 
realm  in  the  administration  of  the  govern- 
ment thereof)  ''  acts  upon  the  same  itfea  that 
Mr.  Burke  writes,  namely,  that  the  people" 
(meaning  the  subjects  of  this  kingdom) 
**  must  be  hoodwinked  and  held  in  supersti- 
tious ignorance  by  some  bugbear  or  other, 
and  what  is  called  the  crown"  (meaning  the 
crown  of  this  kingdom)  "  answers  this  purpose 
and  therefore  it  answers  all  the  puri>oses  to 
be  expected  from  it :  this  is  more  than  can 
be  said  of  the  other  two  branches.  The 
tiazard  to  which  this  office"  (meaning  amongst 
others,  the  office  of  Jking  of  this  realm)  "  is 
Exposed  in  all  countries"  (meaning,  amongst 
others,  this  kingdom)  **  is  not  from  any  thmg 
that  can  happen  to  the  man,"  (meaning  thic 
Icing)  ^*  but  from  what  may  happen  to  the 
nation"  (meaning,  amongst  others,  this  king- 
<iom)  **  the  danger  of  its  coming  to  its  senses." 
In  contempt  of  our  said  lord  the  king  and  his 
laws,  to  the  evil  example  of  all  others  in  the 
like  case  offending,  and  against  the  peace  of 
our  said  lord  the  King,  his  crown,  and  dignity. 
And  the  said  attorney-general  of  our  said  lord 
the  kin^,  for  our  said  lord  the  king,  further 
giveththe  court  here  to  understand  and  be 
mformed,  that  the  said  Thomas  Paine,  being 
a  wicked,  malicious,  seditious,  and  ill  disposed 
person,  and  being  greatly  disaffected  to  our 
said  lord  the  kin^,  and  the  constitution  and 
government  of  this  kingdom,  and  wickedly 
maliciously,  and  seditiously  intending,  de- 
vising, and  contriving  to  asperse,  defame,  and 
▼ilify  the  characters  of  the  late  sovereign  lord 
and  lady  William  and  Mary,  heretofore  king 
and  queen  of  England,  and  of  George  the 
First,  heretofore  king  of  Great  Britain,  &c. ; 
and  to  asperse,  defame,  and  vilify,  the  happy 
Revolution,  providentially  effected  under  the 
wise  and  prudent  conduct  of  the  said  king 
William  and  queen  Mary,  and  to  bring  the  said 
Revolution  and  the  characters  of  the  said  king 
William  and  queen  Mary,  and  king  George 
the  First,  into  hatred  and  contempt  with  the 
subjects  of  this  realm,  and  to  stir  up  and 
^icite  discontents  and  seditions  among  his 


majesty's  subjects,  and  to  alienate  and  with* 
draw  the  affection,  fidelity,  and  alledatiCG  of 
his  majesty's  subjects  from  fats  saia  present 
majesty;  and  to  fulfil,  perfect,  and  bring  to 
effect  his  said  wicked,  malick>us  and  seditious 
intentions,  on  the  said  sixteenth  day  of  Fe- 
bruary, in  the  thirty-second  year  of  the  reign 
of  our  lord  the  now  kins,  at  London  aforesaid, 
in  the  parish  and  ward  aforesaid,  wickedly, 
maliciously,  and  seditiously,  did  write  and 
publish,  and  cause  to  be  written  and  ptiblished,- 
a  certain  other  false,  wicked,  malicious,  scan- 
dalous, and  seditious  libel ;  in  which  ^ma 
libel,  amongst  other  things,  are  contained 
certain  false,  wicked,  maUcious,  scandalous, 
and  seditious  matters,  of  and  concemino;  the 
said  king  William  and  queen  Maiy,  and  the 
said  king  George  the  first,  and  the  said  Revo- 
lution, according  to  the  tenor  and  effect  fol- 
lowing, that  is  to  say,  **  I  happened  to  be  in 
England  at  the  celebration  of  the  centenary  of 
the  Revolution  of  1688."  (meaning  the  said 
Revolution)  **  The  characters  of  WQliam  and 
Mary"  (meaning  the  said  late  king  William 
and  queen  Mary)  **  have  always  appeared  to 
me  detestable ;  the  one"  (meaning  the  said 
king  William)  *'  seeking  to  destroy  his  uncle, 
andthe  other"  (meaning  the  said  queen  Mary) 
"  her  father,  to  get  possession  of  power  them- 
selves; yet,  as  the  nation  was  disposed  to 
think  something  of  that  event,  I  felt  hurt  at 
seeing  it  ascribe  the  Whole  reputation  of  it  to 
a  man"  (meaning  the  said  late  king  William 
the  Third)  **  who  had  undertaken  it  as  a  job; 
and  who,  besides  what  he  otherwise  go^ 
charged  six  hundred  thousand  pounds  for  the 
expense  of  the  little  fleet  that  brought  him 
firom  Holland.  George  the  First"  (meaning 
George  the  First,  late  king  of  Great  Britain^ 
&c.)  «*  acted  the  same  close-fisted  part  as 
William"  (meaning  the  said  king  William  the 
Third)  "  had  done,  and  bought  the  duchy  of 
Bremen  with  the  money  he  gotfrora  England, 
two  himdred  and  fifty  thousand  pounds  over 
and  above  his  pay  as  king ;  and  having  thus 
purchased  it  at  the  expense  of  England,  added 
It  to  his  Hanoverian  dominions  tor  his  own 
private  profit :  in  fact,  every  nation  that  does 
not  govern  itself  is  governed  as  a  job:  Eng- 
land has  been  the  prey  of  jobs  ever  since  the 
Revolution"  (meaning  the  aforesaid  Revolu- 
tion). In  contempt  of  our  said  lord  the  king 
and  his  laws,  to  the  evil  and  pernicious  exam- 
ple of  all  others  in  the  like  case  offending, 
and  against  the  peace  of  our  said  lord  the 
king,  nis  crown  and  dignity.  And  the  said 
attorney-general  of  our  said  lord  tbekin^,  for 
our  saia  lord  the  king,  fiirther  gives  the  Cimrt 
here  to  understand  and  be  informed,  that  the 
said  Thomas  Paine,  being  a  wicked,  mali- 
cious, seditious,  and  ill-disposed  person,  and 
being  greatly  disaffected  to  our  said  loid  the 
king,  and  the  constitution  and  government  of 
this  kingdom,  and  wickedly,  maliciously,  and 
seditiously  intending,  devising,  and  contriving 
to  asperse,  defame,  and  vihfythe  characters 
of  the  lateaovereigq  lord  m  hdff  WiUbm 
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mdA  Marv,  heretofimre  kiii^  aiid  queeh  of  Eng- 
landy  ana  of  Gcom  the  First,  heretofore  king 
of  Great  Britain,  &c.  and  to  asperse^  defame, 
and  vilify  the  happy  Revolution,  providen- 
tially effected  unaer  the  wise  and  nrudent 
conduct  of  the  said  king  William  ana  queen 
Mary,  and  to  bring  the  said  Revolution,  and 
the  characters  of  the  said  king  William  and 
queen  Mary,  and  king  George  the  First,  into 
Datred  and  contempt  with  the  subjects  of  this 
vealm,  and  to  stir  up  smd  excite  discontents 
and  seditions  among  his  majestv's  subjects, 
and  to  alienate  and  withdraw  the  affection, 
fidelity,  and  allegiance  of  his  majesty's  sub- 
jects from  his  said  present  majesty;  and  to 
fulfil,  perfect,  and  oring  to  enect,  his  said 
wicked,  malicious,  and  seditious  intentions, 
on  the  said  sixteenth  day  of  February,  in  the 
thirty-second  year  of  the  reign  of  our  lord  the 
now  king,  at  London  aforesaid,  in  the  parish 
and  ward  aforesaid,  wickedly,  maliciously, 
and  seditiously,  did  print  and  publish,  and 
caiise  to  be  printed  and  published,  a  certain 
otHer  false,  wicked,  malicious,  scandalous, 
and  seditious  libel;    in  which  same  libel, 
amongst  other  things,  are  contained  certain 
ialse,  wicked,  malicious,  scandalous,  and  se- 
ditious- matters,  of  and  concemme  the  said 
king  William  and  queen  Mary,  and  the  said 
king  George  the  First,  and  the  s^d  Revolu- 
tion, according  to  the  tenor  and  effect  follow- 
ing, that  is  to  say,  <'  I  happened  to  be  in 
Eneland  at  the  celebration  of  the  centenary 
of  tne  Revolution  of  1688''  (meaning  the  said 
Hevolution).    "  The  characters  of  William 
and  Mary''  (meaning  the  said  late^king  Wil- 
liam and  queen  Mary)  ^  have  always  appeared 
to  me  detestable ;  the  one"  (meanme  the  said 
king  William)  ^  seeking  to  destroy  his  uncle, 
and  the  other"   (meaning  the  said  queen 
Mary)  **  her  father,  to  get  possession  of  power 
themselves ;  yet,  as  tne  nation  was  disposed 
t6  think  something  of  that  event,  I  felt  hurt 
at  seeing  it  ascribe  tlie  whole  reputation  of 
it  to  a  man"  (meaning  the  said  late  king  Wil- 
liam the  Third)  ^*  who  had  undertaken  it  as 
a  job;  and  who,  besides  what  he  otherwise 
got,  charged  six  hundred  thousand  pounds  for 
the  expense  of  the  liltle  fleet  that  brought 
him  ft-om  Holland.  George  the  First"  (mean- 
ing George  the  First,  late  kinz  of  Great  Bri- 
tain, &c.)  *' acted  the  same  close-fisted  part 
as  William"  (meaning  the  said  king  WilUam 
the  Third)  "  had  done,  and  bought  the  duchy 
of  Bremen  with  the  money  he  got  from  Ens- 
land,  two  hundred  and  fiffy  thousand  nounds 
over  and  above  his  pay  as  king ;  and  naving 
th\i8  purchased  it  at  the  expense  of  England, 
added  it  to  his  Hanoverian  dominions  for  his 
own  private  profit :  ui  fact,  every  nation  that 
does  not  s;overn  itself  is  governed  as  a  job : 
England  lias  been  the  prey  of  jobs  ever  since 
the  Revolution"  (meaning  the  aforesaid  Re- 
volution).   In  contempt  of  our  said  lord  the 
king  and  his  laws,  to  the  evil  and  pernicious 
example  of  all  others,  in  the  like  case  offend- 
iiigy  ud  gainst  the  peace  of  our  said  locd  the 


king,  his  crowd,  and  dignity.  And  the  sakl 
attorney-^neral  of  our  teid  lord  the  king, 
for  our  said  lord  the  kin^,  further  gives  the 
Court  here  to  understand  and  be  informed, 
that  the  said  Thomas  Paine  being  a  wicked, 
malicious,  seditious,  and  ill-disposed  person, 
and  being  greatlv  disaffected  to  our  said  lord 
the  kine,  and  tne  constitution  and  govern* 
ment  of  this  kin^om,  and  wickedlv,  mali* 
ciously,  and  seditiously,  intending,  devising, 
and  contriving,  to  asperse,  defame,  and  vili^ 
the  character  of  the  late  sovereign  lord  Wd- 
Ham,  heretofore  king  of  England,  and  of 
George  the  First,  heretofore  king  of  Great 
Britain,  &c.  and  to  asperse,  defame,  and 
vilify,  the  happy  Revolution,  providentiallj 
effected  under  tne  wise  and  prudent  conduct 
of  the  said  king  William ;  and  to  bring  the 
said  Revolution  and  the  characters  of  the  s^d 
king  William  and  king  George  the  First  into 
hatred  and  contempt  with  the  subjects  of  this 
realm ;  and  to  stir  up  and  excite  discontents 
and  seditions  among  his  majesty's  subjects, 
and  to  alienate  ana  withdraw  the  affection, 
fidelity,  and  allegiance,  of  his  majesty's  sub- 
jects from  his  said  present  majesty ;  and  tor 
fulfil,  nerfect,  and  bring  to  eitcct,  his  said 
wickea,  malicious,  and  seditious  intentions; 
on  the  said  sixteenth  day  of  February,  in  the 
thirty-second  year  of  the  reign  of  our  lord  the 
now  kine,  at  London  aforesaid,  in  the  parish 
and  warn  aforesaid,  wickedly  and  maliciouslly 
did  write  and  pCiblish,  and  cause  to  be  writteri 
and  published,  a  certain  other  false,  wicked, 
malicious,  scandalous,  and  seditious  libel;  in 
which  same  libel,  amongst  other  things^  arc 
coi^tained  certain  false,  wicked,  mahcious, 
8candaloa<t,  and  seditious  matters,  of  and  con- 
cerning the  said  king  William  the  Third,  and 
the  said  king  George  the  First,  and  tJbe  said 
Revolution,  according  to  the  tenor  and  effect 
following,  that  is  say,  '*  The  fraud,  hypo- 
crisy, and  imposition  of  government,"  (mean- 
ing, amongst  others,  the  government  of  thi^ 
kingdom)  "^  are  now  beginning  to  be  too 
well  understood  to  promise  them  any  long 
career.  The  farce  of  monarchy  and  aristo- 
cracy in  all  countries  is  following  that  of  chi- 
valry, and  Mf.  Burke  is  dressing  for  the 
funeral.  Let  it  then  pass  quietly  to  the  tomb 
of  all  other  follies,  and  the  mourners  be  comr 
forted.  The  time  is  not  very  distant  when 
England  will  laugh  at  itself  for  sending  to 
HoSand,  Hanover,  Zell,  or  Brunswick,  for 
men,"  (meaning  the  said  king  William  the 
Third,  and  king  George  the  First)  "  at  the 
expense  of  a  million  a  vear,  who  understood 
neither  her  laws,  her  language,  nor  her  in- 
terest; and  whose  capacities  would  scarcehr 
have  fitted  them  for  the  office  of  a  parisn 
constable.  If  government  could  be  trusted 
to  such  hands,  it  must  be  some  easy  and  sim- 
ple thing  indeed ;  and  materials  fit  for  all  the 
purposes  may  be  found  in  every  town  and 
village  in  England."  In  contempt  of  our  saud 
lord  the  now  king  and  his  laws,  to  the  evil 
example  of  all  ouen  in  the  like  ease  of&nc^ 
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iog,  and  against  the  PMce  of  our  said  lord  the 
king,  his  ctown  and  dignitv.    And  the  aaid 
altorney-general  of  our  said  lord  the  king,  for 
our  said  lord  the  king,  further  gives  the  Court 
here  to  understand  and  be  informed,  that  the 
said  Thomas  Pune  being  a  wicked,  nudicious, 
seditious  and  ill-disposed  person,  and  being 
greatly  disaffected  to  our  said  lord  the  king, 
and  the  constitution  and  government  of  this 
kingdom,  and  wickedly,  o^ciously^  and  se- 
ditiously, intending,  devising  and  contriving, 
to  asperse,  defame,  and  vilSy,  the  character 
of  the  late  sovereign  lord  William  heretofore 
king  of  England,  and  of  George  :Uie  First 
heretofore  kmg  of  Great  Britain,  &c  and  to 
asperse,  defame,  and  vilify,  the  happy  Revo- 
lution, providentially  effected  under  the  wise 
^nd  pruoent  conduct  of  the  said  king  William, 
and  to  bring  the  said  Revolution  and  the  cha- 
racters of  the  said  king  William  and  king 
Geoig^  the  First  into  hatred  and  contempt 
with  the  8ul>iect8  of  this  realm ;  and  to  stir 
up  and  excite  discontents  and  seditions  amone 
his  m^estv's  subjects,  and  to  adienaie  and 
withdraw  the  affection,  fidelity,  and  allegiance 
of  his  majestv's  subjects  from  his  said  present 
nuijesty,  and  to  fulfil,  perfect^  and  bring  to 
effect,  his  said  wicked,  malicious,  and  sedi- 
tious intentions,  on  the  said  sixteenth  day  of 
February,  in  the  thiiiy-second  year  of  the 
teign  of  our  lord  the  now  king,  at  London 
aforesaid,  in  the  parish  and  ward  aforesaid, 
wickedly,  maliciously,  and  seditiously,  did 
print  and  publish,  and  cause  to  be  prmt^ 
and  published,  a  certain  other  false,  wicked, 
malicious,  scandalous,  and  seditious  libe);  in 
which  same  hbel,  amongst  other  things,  are 
contained   certain  false,  wicked,  malicidus, 
scandalous,  and  seditious  matters,  of  and  con- 
cerning the  said  king  William  the  Third,  and 
the  sam  king  Geor^  the  First,  and  the  said 
devolution,  according  to  the  tenor  and  effect 
followine,  that  is  to  say^  '*  The  fraud,  hypo* 
^nsy,  and  imposition,  of  governments,"  (mean* 
ing,  among  others,  the  government  of  this 
icmedom)  **  are  now  beginning  to  be  too  well 
understood  to  promise  them  any  long  career. 
The  farce  of  monarchy  and  aristocracy  in  all 
,  countries  b  following  that  of  cliivaliy,  and 
Mr.  Burke  is  dressing  for  the  funeral.    Let  it 
^en  pass  auietly  to  the  tomb  of  all  other  fol- 
lies, and  tne  mourners  be  comforted.    The 
time  is  not  very  distant  when  England  will 
laugh  at  itself  for  sending  to  Holland,  Han- 
over, Zell,  or  Brunswick,  for  men''  (meaning 
the  said  king  William  the  Third,  and  king 
George  the  First)  "  at  the  expense  of  a  mi£ 
lion  a  year,  who  understood  neither  her  laws, 
her  language,  nor  her  interest,  and  whose 
capacities  would  scarcely  have  fitted  them  for 
the  office  of  a  parish  constable.    If  govern* 
ment  could  be  trusted  to  such  hands,  it  must 
be  some  easy  and  simple  tbiiig  indeed;  and 
materials  fit  for  all  the  purposes  may  be 
found  in  every  tojjm  and  villus  in  England." 
In  contempt  ef  our  said  lord  the  now  king 
an^^hjs  laws,  to  the  evil  example  of  all  others 
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in  the  like  case  offendmg,  and  against  fbt 
peace  of  our  sud  lord  the  king,  his  crown, 
and  dienity.  Whereupon  the  said  attorney* 
general  of  our  said  lord  the  king,  who  for  our 
said  lord  the  king  in  tliis  behafi'  prosecuCetfa, 
for  our  said  kMPd  the  king  prayeth  the  consi*^ 
dei*tio;i  of  the  Court  here  in  the  premises, 
and  that  due  process  of  law  may  be  awarded 
against  him  tjie  said  Thomas  Paine  in  this 
behalf,  to  make  him  answer  to  our  said  lord 
the  kine,  touching  and  concerning  the  pf»» 
mises  aforesaid. 

To  this  in&>rmation  the  defendant  hath  ap* 
peated,  and  pleaded  Not  Guilty,  and  thert* 
uipon  issue  is  joined. 

Court  of  Kisio's  Bevch,  Guildhall,  London, 

December  IQth,  1792, 

Before  the  Right  Hon.  Lord  Kehtok, 

Special  Jury. 


John  Campbell, 
John  Lishtfoot, 
Christopher  Taddy, 
Robert  Oliphant, 
Cornelius  Donovan, 
Robert  Rolleston, 


John  Lubbock, 
Richard  TuckweU, 
William  Porter, 
Thomas  Druce^ 
Isaac  Railton, 
Henxy  Evans. 


Counsel  far  the  Crown.— Mr.  Attomey-Ge« 
neral  [Sir  Archibald  Macdonald,  in  1793 
Lord  Chief  Baron  of  the  Exchequer] ;  Mr, 
Solicitor-General  [Sir  John  Scott,  now  Lord 
Chancellor  Eldon] ;  Mr.  Bearcroft,  Mr.  Bald- 
win.  Mr.  Wood  [afterwards  a  Baron  of  the 
Etphequer] ;  the  hon.  Spencer  Perceval. 

&^ifan—— Messrs.  Cbamberlayne  and 
White. 

Counsel  for  the  Defendant. ^The  hon, 

Thoihas  Erskine,  Mr.  Piggot,  Mr.  Shepherd, 
Mr.  Fitzgerald,  Mr.  F.  Vaughan. 

Solicitor — Mr.  Bonney. 

(The  information  was  opened  by  Mr.  Per-* 
cecal,) 

Mr.  Attorney  Genial  then  proceeded  aa 
follows : — 

Gentlemen  of  the  Juiy  ;-^Y<m  will  oennlt 
me  to  solicit,  and  for  no  long  space  of  time, 
in  the  present  stage  of  this  business,  some- 
what of  your  attention  to  a  cause  which,  con- 
sidering It  on  its  own  merits  onlv,  is,  in  my 
humble  judgment,  a  plain,  a  clear,  a  short, 
and  indispuuble  case.  Weie  it  not,  gentle- 
men, that  certain  circumstances  have  ren- 
dered it  a  case  of  more  expectation  than  or- 
dinary, I  do  assure  you  that  I  sliould  literally 
have  contented  myself  this  day  with  con- 
ducting myself  in  the  manner  that  I  did  upon 
the  last  occasion  that  I  was  called  upon  to 
address  a  jury  upon  this  sort  of  subject, 
namely,  by  simply  reading  to  you  the  pas- 
sages which  I  luve  selected,  and  leaving  it 
entirely  to  your  judgment  But,  gentiemen, 
it  so  happens  that  the  accumulated  mischief 
which  has  arisen  from  the  particular  book 
that  is  now  befure-you,  and  the  oonsequencesj 
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which  e«Biy  body  la  aciiinuiited  with,  which 
have  followed  from  this  publication,  have 
rendered  it  necessary,  perhaps,  that  I  should 
«ay  a  few  words  more  in  the  opening  than  it 
would  have  been  my  intention  to  have  done, 
had  it  not  been  for  tliose  circumstances. 

Gentlemen,  in  the  first  place,  you  will  per- 
ndt  me,  without  the  imputation,  I  think,  of 
speaking  of  myself  (a  very  trifling  subject, 
Bnd  always  a  disgusting  one  to  others),  -  to 
obviate  a  rumour  which  I  have  heard,  namely, 
that  this  prosecution  does  not  correspond  widi 
my  private  judgment ;  that  has  been  said, 
and  has  reached  my  ears  from  various  quar- 
ters. The  refutation  that  I  shall  give  to  it  is 
this:  that  I  should  thmk  I  deserved  to  be 
with  disgrace  expelled  from  the  situation  wi^ 
which  his  majesty  has  honoured  me  in  your 
service,  and  that  of  all  my  fellow-subjects, 
had  I,  as  far  as  my  private  judgment  goes, 
iiesitated  for  one  instant  to  bring  this  enor- 
tnous  offender,  as  I  consider  mm,  before  a 
juiy  of  his  country. 

Gentlemen,  the  publication  in  question  was 
not  the  first  of  its  Kind  which  this  defendant 
tent  forth  into  the  world.  This  particular 
publication  was  preceded  by  one  upon  the 
same  subjects,  and  handling,  in  some  mea- 
sure, the  same  topics*  That  publication, 
Although  extremely  reprehensible,  and  such 
as,  peroaps,  I  was  not  entirely  warranted  in 
oyeriooking,  X  did  overlook,  upon  tliis  prin- 
ciple, that  It  may  not  be  fitting  and  prudent 
at  all  times,  for  a  public  prosecutor  to  be 
sharp  in  his  prosecutions,  or  to  have  it  said 
that  he  is  instrumental  in  preventing  an^ 
manner  of  discussion  coming  under  the  pubhc 
eye,  although,  in  his  own  estimation,  it  ma^ 
he  very  far  mdeed  from  that  which  is  legiti- 
mate and  proper  discussion.  Reprehensible 
^  as  that  book  was,  extremely  so,  in  my  opi- 
zuon,  yet  it  was  ushered  into  the  world  under 
circumstances  that  led  me  to  conceive  that  it 
would  be  confined  to  the  judicious  reader, 
tmd  when  confined  to  the  judicious  reader,  it 
appeared  to  me  that  such  a  man  would  re- 
fute as  he  went  alone. 

But,  gentlemen,  when  I  found  that  another 
publication  was  ushered  into  the  worid  still 
jnore  reprehensible  than  the  former ;  that  in 
«11  shapes,  in  all  sizes,  with  an  industry  in- 
credible, it  was  either  totally  or  partially 
thrust  into  the  hands  of  all  persons  in  this 
countiy,  of  subjects  of  evei^  description; 
when  I  found  that  even  children's  sweetmeats 
were  wrapped  up  with  parts  of  this,  and  de- 
Jivered  into  their  hands,  in  the  hope  that 
they  would  read  it ;  when  all  industiy  was 
used,  such  as  I  describe  to  you,  in  order  to 
obtrude  and  force  this  upon  that  part  of  the 
pubhc  whose  minds  cannot  be  supposed  to . 
be  conversant  with  subjects  of  this  sort,  and 
who  ^cannot  therefore  correct,  as  they  eo 
along,  I  thoiight  it  behoved  me  upon  the 
^earliest  occasion,  which  was  the  first  day  of 
the  term  succeeding  this  publication,  to  pot 
«  chargp  upon  recora  against  its  author. 


Now,  gentlemen,  permit  ma  to  state  to  yoa 
what  it  IS  that  I  impute  to  this  book,  and 
what  is  the  intention  that  I  impute  to  the 
writer  of  this  book.  Try  it  by  every  test  that 
the  human  mind  can  pos^ly  suggest,  and 
see  whether,  when  tried  by  all  the  varie^  of 
those  tests,  you  will  not  be  satisfied,  in  the 
long  run,  that  it  does  deserve  that  description 
which  my  dut^  obliges  me  to  give  of  it. 

Gentlemen,  in  the  first  place  I  impute  to  it 
a  wilful,  deliberate  intention  to  vilify  and  d»» 
grade,  and  thereby  to  bring  into  abhorrence 
and  contempt,  the  whole  constitotion  of  the 
government  of  this  country  ;  not  as  intio- 
ouced,  that  I  will  never  admit,  but  as  ex- 
plained and  restored  at  the  revolution:*— 
that  system  of  government  under  which  we 
Uus  day  live ;  am  if  it  shall  be  attacked  by 
contemptuous  expressions, — if  by  dogmatical 
dicta,-— if  by  ready-made  proposition^  offered 
to  the  understancfings  of  men  solicitous  about 
the  natore  of  their  constitution,  properly  so 
(God  forbid  they  ever  should  be  otherwiseX 
but  who,  at  the  same  time,  may  be  easily 
imposed  upon  to  their  own  destruction,  they 
may  be  brought  to  have  diffidence  and  even 
abhorrence  (tor  this  book  goes  all  that  length) 
of  that,  which  is  the  salvation  of  the  public, 
and  every  thing  that  is  dear  to  them. 

I  impute  dien  to  this  book,  a  deliberate  de« 
sign  to  eradicate  from  the  minds  of  the  people 
of  this  coimtry  that  enthusiastic  love  wh&h 
they  have  hitherto  had  for  that  constitotion, 
and  thereby  to  do  the  utmost  work  of  mis* 
chief  that  any  human  being  can  do  in  thb 
society. 

Gentlemen,  farther  I  impute  to  it  that;  m 
terms,  the  regal  part  of  the  government  of 
this  country.  Bounded  and  limited  as  it  is,b 
represented  as  an  oppressive  and  an  abomi- 
nable tyranny. 

Thirdly,  That  the  whole  legislature  of  this 
country  is  directly  an  usurpation. 

Agam,  with  respect  to  the  laws  of  this 
realm,  which  hitherto  have  been  our  boast, 
indiscriminately  and  without  one  single  ex- 
ception, that  they  are  grounded  upon  this 
usurped  authority,  and  are  therefore  m  them- 
selves null,  or,  to  use  his  own  words— that 
there  is  little  or  no  law  in  this  country. 

Then,  gentlemen,  is  it  to  be  held  out  to  a 
community  often  or  twelve  millions  of  people, 
is  it  to  be  nekl  out,  as  well  to  the  lower  as  to 
the  better  informed  classes  of  these  ten  or 
twelve  millions,  that  there  is  nothing  in  this 
societjr  that  is  binding  upon  their  conduct, 
excepting  such  portion  of  reUgion  or  morality 
as  they  may  inoividually  and  respectively  en^ 
tertain? 

Gentlemen,  are  we  then  a  lawless  banditti^ 
Have  we  neither  laws  to  secure  our  property, 
our  persons,  or  our  reputations  f — ^Is  it  so  that 
eveiy  man's  arms  are  unbound,  and  that  he 
may  do  whatever  he  pleases  in  the  society  ?<-* 

*  See  Starkie  on  the  law  of  Slander  and 
Itlbel,ch.33. 
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Are  we  Mdueed  back  agam  Id  that  aatige 
state  of  nature? — I  ask  you  the  question: 
You,  gendemen,  know  well  what  the  answer 
is ;  but,  eeDtlemen,  are  we  to  say,  that  a  man 
who  holds  this  out  to  those  wlio  are  not  fur- 
nished with  the  means  of  giving  the  answer 
which  I  know  you,  and  every  ^ntleman  who 
hesrs  me  at  this  moment,  will  give,  is  dis- 
cussing a  question  ?  Can  any  thing  add  to  his 
akuider  upon  the  constitution,  and  upon  the 
separate  parts  of  the  government,  so  consti* 
tnted  as  ours  b,,  more  than  that  sweeping 
imputation  upon  the  whole  system  of  law 
Ibat  binds  us  tpgether-^-namely,  that  it  is  null 
and  void,  and  that  there  b  in  reality  no  such 
thing  to  be  found  ? 

.  OenUemen,  in  the  several  passages  which 
I  shall  read  to  you,  I  impute  this  to  him  also, 
that  he  uses  an  artifice  gross  to  those  who 
can  observe  it,  but  dangerous  in  the  eitreme 
to  those  whose  minds  perhaps  are  not  suffi- 
ciently cultivated  and  habituated  to  readings 
to  enable  them  to  discover  it:  the  artifice, 
in  order  to  create  disgust,  is  neither  more  nor 
less  than  this>--it  is  stating  all  the  objections 
that  can  possibly  be  urged  to  monarchy, 
feparately  and  solely  considered,  and.to  pure 
^d  simple  aristocrac;^ ;  he  never  chooses  to 
say  a  single  syllable  with  respect  to  those  two 
as  combmed  with  a  democracy,  forbearing 
also  to  state,  and  industriously  keeping  out 
of  the  way,  every  circumstance  that  regards 
that  worst  of  all  governments,  an  unbalanced 
democracv,  whicn  is  necessarily  pregnant 
with  a  democratical  tyranny..  This  is  the 
gross  artifice ;  and  when  you  come  to  dis- 
sect the  book  in  the  careiul  manner  that  I 
have  done,  I  believe  you  and  every  other 
reader  will  easily  detect  that  artifice. 

'  Gentlemen,  to  whom  arc  the  positions  that 
are  contained  in  this  book  addressed  ?  They 
ave  addressed,  gentlemen,  to  the  ignorant,  to 
the  credulous,  to  the  desfwrate;  to  the  des- 
perate all  government  is  irksome ;  nothing 
can  be  so  palatable  to  their  ears  as  the  com- 
fortable doctrine  that  there  is  neither  law  nor 
government  amongst  us. 

The  ignorant  and  the  credulous,  we  all  know 
to  exist  m  all  countries ;  and  perhaps  exactly 
in  proportion  as  their  hearts  are  good  and 
•ifsple,  are  they  an  easy  prey  to  the  crafty 
who  have  the  cruelty  to  deceive  them. 

Gentlemen,  in  jud^ng  of  the  malignant 
intention  which  I  must  iippute  to  this  autlior, 
you  will  be  pleased  to  taxe  into  yoiv  consi- 
deration the  phrase  and  the  manner  as  well  as 
the  matter.  The  nhrase  I  state  to  be  insi- 
dious and  artful,  tne  manner  in  many  in- 
stances scoffing  and  contemptuous,  a  short 
argument,  often  a  prevalent  one,  with  the 
Ignorant  or  tlie  credulous.  With  respect  to 
tne  matter,  in  m  v  conscience  I  c^  it  treason, 
though  technioaiy,  accordmg  to  the  laws  of 
the  country,  it  is  not ;  •  for,  gemlemen,  balance 
the  inconvenience  to  society  of  that  which  is 
technically  treason,— and  in  thia  country,  we 
nmst  not,  thank  Gody  extend  it,  bui  teepit 


within  its  most  narrow,  and  cixcumscribed  de* 

finitions, — but  ronsider  the  comparative  dif- 
ference of  the  mischief  that  may  nappen  firom 
spreading  doctrines  of  this  sort,  and  that 
which  may  happen  from  any  treason  what- 
ever. 

In  the  case  of  the  utmost  degree  of  treason, 
even  perpetrating  the  death  of  a  prince  upon 
the  throne,  the  law  has  found  the  means  of 
supplying  that  calamity  in  a  manner  that  may 
save  the  country  from  an3r  permanent  ii^juiy. 
In  many  periods  of  the  history  of  this  coun- 
try, which  you  may  easily  recollect,  it  is  true 
that  the  reign  of  a  good  prince  has  been  in- 
terrupted by  violence, — ^a  great  evil ! — but  not 
so  great  as  this ;  the  chasm  is  filled  up  ii». 
stantly  by  the  constitution  of  this  country, 
even  if  that  last  of  treasons  should  be  com- 
mitted. 

But  where  is  the  power  upon  earth  that 
can  fill  up  the  chasm  of  a  constitution  that 
has  been  growing — ^not  for  seven  hundred 
years,  as  Mr.  Paine  would  have  you  believe, 
from  the  Norman  conquest — ^but  from  time 
almost  eternal, — ^impossible  to  trace ;  that  has 
been  growing,  as  appears  from  the  symptoms 
Julius  Caesar  observed  when  he  found  ou|l 
ancestors  nearly  savages  in  the  country,  from 
that  oeriod  until  it  was  consummated  at  the 
Revolution,  and  shone  forth  in  all  its  splen*- 
dour? 

In  addition  to  this,  this  gentleman  thinks 
fit  even  to  impute  to  the  existence  of  that 
constitution,  such  as  I  have  described  it,  the 
very  evils  inseparable  from  human  society, 
or  even  from  human  nature  itself:  all  these 
are  ilnputed  to  that  scandalous,  that  wicked„ 
that  usurped  constitution  under  which  we, 
the  subjects  of  this  country,  have  hitherto* 
mistakenly  conceived  that  we  lived  happy 
and  free. 

GenUemen,  I  apprehend  it  to  be  no  very 
difiicult  operation  of  the  human  mind  to  dis* 
tinguish  reasoning  and  well  meant  discussion 
from  a  deliberate  design  to  calumniate  the 
law  and  constitution  under  which  we  live, 
and  to  withdraw  men*s  allegiance  from  that 
constitution;  it  is  the  operation  of  good 
sense:  it  is,  therefore,  no  difficult  operation- 
for  a  jury  of  the  city  of  London :  therefore, 
you  will  be  pleased  to  observe  whether  the 
whole  of  thb  book,  I  should  rather  say,  such 
part  as  I  am  at  present  at  liber^  to  advert 
to,  is  not  of  thb  description,  that  it  is  by  no 
means  calculated  to  discuss  and  to  convmce, 
but  to  perform  the  shorter  process  of  inflam- 
mation; not  to  reason  upon  any  subject,  but 
to  dictate;  and, gentlemen,  as  I  stated  to  vou 
before,  to  dictate  in  such  a  manner,  ana  ia 
such  phrase,  and  with  all  such  circimistances 
as  cannot,  in  my  humble  apprehension,  leave 
the  most  remote  doubt  upon  your  minds  jot 
wbaX  was  pasdng  in,  the  neart  of  that  man 
who  composed  that  book. 

Gentlemen,  you  will  permit  me  now  to  say 
a  void  or  two  upon  those  passages  which  I 
have  selec;ted  to  yog^  first  descntonga  Uule 
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wfaftttboMpasnges  are.  I  have  ^Mmght  It 
much  more  Mcoming,  nmeh  morebenefidal 
ta  tbe  imblic,  Ifaan  ai^  other  course  that  I 
co«dd  take,  to  select  six  or  seveB,  and  no  more 
(not  wishing  to  load  the  record  unnecessarily) 
cf  those  passes  that  go  to  the  vei^  root  of 
ear  c<mstitKition;  that  is  the  nature  of  the  pas- 
aagea  winch  I  have  selocted ;  and,  gentlemen. 
the  first  of  fheih  is  in  page  91,  where  yon  will 
liod  this  doctrines 

**  All  heredltaiy  gOTemment  is  in  its  na- 
ture iynmny.  An  heritable  crown,  or  an 
iKiilai^le  throne,  or  by  what  other  fkneifld 
name  such  things  may  be  called,  have  no 
other  significant  explanation  than  that  man- 
kind are  herilable  property.  To  inherit  4 
government  is  to  inherit  the  people^  as  if  tliey 
wereitocks  and  herds/' 

Now,  gentlemen.  What  is  the  tendency  of 
^S  pasmge— <*  All  hereditary  governraent  is 
in  its  nature  tyranny"?  So  that  no  qualifica* 
tion  whatever,  not  even  the  subordination  to 
Hn  law  of  the  comitry,  which  is  the  only  par 
lampunt  thing  that  we  know  of  in  this  cou»- 
tiy,  can  take  it  out  of  the  description  of  ty- 
ranny; the  regal  office  being  neither  more 
nor  less  than  a  trust  execnted  lor  the  subjects 
^  this  country ;  the  person  who  fills  the  reeal 
olllee  being  understood,  in  this  country,  to  be 
neither  more  nor  less  than  the  chief  executive 
magistrate  heading  the  whole  gradation  of 
na^stracy. 

wit  withotrt  any  qualification  he  slates  it 
nmndly,  that  under  all  circumstances  what- 
ever, hereditary  government  must  in  its  na- 
ture be  tyranny ;  what  is  that  but  to  hold  out 
HO  the  peot>le  of  this  country  that  they  are 
nought  but  slaves?  To  be  sure,  if  they  are 
li^ng  under  a  tyranny,  it  is  impossible  to 
draw  any  other  consequence. 

This  is  one  of  those  short  propositions  that 
afe  crammed  down  the  throat  of  eveiy  man 
that  is  accessible  to  their  arts  in  this  country; 
this  is  one  of  those  propositions,  which,  if 
he  believes,  must  have  the  due  efiect  croon 
his  mind,  of  saying,  the  case  is  come  wnen 
I  understand  I  am  oppressed ;  I  can  bear  it 
BO  longer. 

**  An  heritable  crown''— Ours  is  an  herita^- 
ble  crown,  and  therefore  it  is  comprehended 
in  this  dosDosL — "  Or  by  what  other  fanciful 
name  such  things  maybe  called*' — Is  that 
discussion  ?  Contemptuous,  vilifying,  and  de- 
grading expressions  of  that  sort  are  applied 
to  that  which  we  are  accustomed  to  look  to 
with  reverence,  namely,  tlie  representation  of 
the  whole  body  of  magistracy  and  of  the  law — 
**  fairve  no  other  significant  explanation  than 
that  mtmkind  are  heritable  property.  Toin- 
hmx  a  government  is  to  inherit  the  people,  as 
if  they  were  flocks  and  herds." 

Why,  getttlcmenj  are  the  people  of  Eng- 
land to  1^  told,  without  further  oeremoDy, 
tiiat  they  are  inherited  by  a  king  of  this  coun- 
try, and  that  they  are  precisely  m  the  case  of 
Bheep  and  oxen  ?  I  leave  vou  to  judee,  if  such 
ffom  contemptible^  and  abowome  false- 
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hooi  is  delivered  out  in  bits  andeciiipa  of  thto 
sortj  whether  that  does  not  call  aloud  fbf 
punishment? 

Gentlemen,  only  lodt  at  the  truth;  th# 
converse  is  directly  the  case.  The  king  o# 
this  country  inherits  an  office  under  the  taw  f 
he  does  not  inherit  persons ;  we  are  not  in  a 
state  of  vitlenage :  tne  direct  reverse  to  what 
is  here  pointed  out  is  the  truth  of  the  matter^ 
the  king  inherits'  an  office,  but  as  to  any  ini» 
heritance  of  his  people,  none,  yon  know^  ba^ 
k»ngs  to  him^  and  I  am  ashamed  to  say  VDf 
thin^  more  upon  it. 

The  next  is  in  pase  47,  ht  which  this  maM 
is  speaking  of  the  Congress  bX  Philadelphli 
in  1787,  which  was  helo  because  the  govern* 
ment  of  that  country  was  fotmd  to  be  ex^ 
tremely  defective  as  at  first  eslabfished* 

•*  This  convention  met  at  Philadelphia,  M 
May  1787,  of  which  general  Washington  way 
elected  presj^ent ;  he  was  not  at  that  timl& 
connected  with  any  of  the  stale-govemmeBt4 
Of  with  Congress.  He  delivered  up  his  con»» 
mission  when  the  war  ended,  and  since  thea 
had  lived  a  private  citizen. 

**  The  convention  went  deepTy  iflCo  all  the 
subjects,  and  havii^,  afler  a  variety  of  debatk 
and  investigation,  agreed  among  theraseliM 
upon  the  several  parts  of  a  federal  constitc^ 
tion,  the  next  question  was  the  manner  Cif 
giving  it  authority  and  practice." 

What  is  the  conclusion  of  that  ^— They  cei^ 
tainly  agreed  u|X)n  an  appointment  of  ihem 
federal  constitution  in  1787.  I  should  havi^ 
thought  that  a  man.  meaning  nothing  morifr 
tiian  history,  would  have  been  very  well  con^ 
tented  to  have  stated  what  actually  did 
happen  upon  that  occasion ;  but,  in  order  tO' 
discuss  (as  possibly  it  maybe  called)  some* 
thing  that  formerly  did  pass  in  this  countryv 
he  cKose  to  do  it  in  these  inflaming  and  con^ 
temptuous  terms ; 

•  For  this  purpose  they  did  not,  lie  a 
cabal  of  courtiers,  send  for  a  Dutch  Stad^^ 
holder  or  a  German  Elector;  but  they  ith 
ferred  the  whole  matter  to  the  sense  and  'm^ 
terest  of  the  country.'* 

Here  again  the  Revolution  and  the  Act  of 
Settlement  stare  us  in  the  faee,  as  if  the  in<- 
terest  and  the  sense  of  the  coontry  were  in 
no  way  consulted ;  but,  on  the  contrary,  k 
was  nothing  more  than  a  mere  cabal  of  couit 
tiers. — ^Whether  that  is  or  is  not  to  be  en^ 
dured  in  this  country,  your  verdict  will  show^ 
but,  in  order  to  show  you  how  totally  utv- 
necessary  tiiis  passage  was,  except  for  the  dcj. 
liberate  purpose  of  calumny;  it  this  passage 
had  been  leh  out,  t)ie  narration  would  have 
been  quite  perfect.  I  will  read  three  or  four 
lines  Just  to  sjiow  how  perfect  it  would  have 
been  :-^**  The  next  question  was  about  the 
manner  of  giving  it  authority  and  practicQ.'' 
The  passage  DCYond  tjiat  which  I  call  a  Hbe^ 
— ^  They  first  airected  that  the  proposed  coa- 
stitution  should  be  published ;  secondly,  thai 
^ch  state  should  elect  a  convention,  tor  the 
purpose  of  taJting  it  iiUo  com^deration,  antt 
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^f  ratify in6  or  reeding  it;"  and  so  the  etory 
goes  on — Dut»  in  order  to  explain  what  I  mean 
by  a  dogma  thnist  in,  I  call  vour  attention 
to  this,  as  one  of  those  which  nas  no  earthly 
connexion  with  the  subject  he  was  then  speak- 
Ine  of. 

i)oes  not  this  passage  stand  insulated  he- 
$ween  the  two  parts  of  the  connected  story, 
officiously  and  designedly  thrust  in  for  the 
purposes  of  mischief?  Gentlemen,  the  arti« 
ficc  of  that  book  consists  also  in  this :  tlie 
dilfcrent  wicked  passages  that  are  meant  to 
do  mischief  in  this  country,  are  spread 
throughout  it,  and  stuck  in  here  and  there, 
in  a  manner,  that,  in  order  to  see  the  whole 
malignity  of  it,  it  is  necessary  to  have  a  re- 
cuUection  of  several  preceding  passages;  but 
these  passages,  when  brought  together,  mani- 
lestly  show  the  full  design  of  the  writer,  and 
therefore  extracts  of  it  may  be  made  to  con- 
tain* the  whole  marrow ;  and  at  the  same  time 
that  each  passage,  taken  by  itself,  will  do 
mischief  enough,  any  man  reading  them  to- 
gether, will  see  that  mischief  come  out  much 
clearer  than  by  a  niere  transient  reading. 
,  The  next  pass^e  I  have  to  observe  upon  is 
10  page  69,  and  m  page  52  he  is  pleased  to 
express  himself  in  this  manner:  he  says, 
.  **  Tbe  history  of  the  Edwards  and  the 
Henries,  and  ud  to  the  commencement  of 
the  Stuarts,  exhibits  as  many  instances  of 
Ifraonj  as  could  be  acted  within  the  limits 
to  which  the  nation  had  restricted  it;  the 
Stuarts  endeavoured  to  pass  those  limits,  and 
their  fate  is  well  known.  In  all  these  in- 
stances we  see  nothing  of  a  constitution,  but 
^iiiy  of  restrictions  on  assumed  power." 

Then,  gentlemen,  from  the  reign  of  the 
Edwards  and  the  Henries  down  to  Uie  Revo- 
lution, it  was  a  regular  progression  of  tyranny, 
^ot  a  progression  of  liberty,  but  of  tyranny, 
till  the  Stuarts  stepped  a  little  beyond  the 
Ime  in  the  gradation  that  was  going  forwards, 
and  that  bSsot  a  necessitv  for  a  revolution; 
but  of  the  Edwards  I  should  have  thought,  at 
least,  he  might  have  spared  the  great  founder 
of  our  jurisprudence,  king  Edward  the  First, 
beside  many  other  princes,  the  glor^  and  the 
boast  of  this  countr\%  and  many  of  them  re- 
aders of  its  freedom  and  constitution ;  but 
jmstead  of  t)>at,  this  author  would  have  the 
people  of  this  country  believe,  that  up  to  that 
time  it  was  a  progressive  tyranny,  and  that 
there  was  nothing  of  a  constitution,  only  re- 
strictions on  assumed  power ; — so  that  all  the 
jKiwer  tliat  existed  at  that  time  was  assump- 
tion and  usurpation. 

He  thus  proceeds:  *^  After  this,  another 
William,  descended  from  the  same  stock,  and 
claiming  from  the  same  origin,  gained  pos- 
session; and  of  the  two  evils,  James  and 
William,  the  nation  preferred  what  it  thought 
the  least,*'~fio  that  the  deUverance  of  Uiis 
country  hy  the  prince  of  Orange  was  an  evil, 
but  the  least  of  the  two,— <^  since  from  cir- 
CMiBftafices  it  must  take  o^e.  The  Act  called 
Iki  Bill  of  Bights  comes  here  ioip  view. 


Trial  of  Thomas  Paina  gj^ 

What  is  it  but  a  bargain  irhicb  tlie  poita  of 
the  government  made  with  each  other  io'di^ 
vide  powers,  profits,  and  privileges?  You  shall 
have  so  much,  and  I  will  have  tlie  rest.  And 
with  respect  to  the  nation,  it  said,  For  youf 
share  yoH  shall  liave  tbe  right  of  petitioning. 
This  being  the  case,  the  Bill  of  Rights  is 
more  properly  a  Bill  of  U'rougs  mnd  of  IruuU* 
As  to  what  IS  called  the  Convention  Parlia- 
ment,  it  was  a  thing  that  made  itself,  and  thea 
made  the  anthority  by  which  it  acted ;  a  few 
persons  got  together,  and  called  themselves  by 
that  name ;  several  of  them  had  never  been 
elected,  and  none  of  them  for  the  purpose. 

**  From  the  time  of  WiUiam  a  species  of 
pvemment  arose,  issuing  out  of  thb  coali- 
tion  Bill  of  Rights,  and  more  so  since  thor 
corruption  iiitrcMuced  at  tbe  Hanover  suc- 
cession bv  the  agency  of  Walpole,  that  cau 
be  described  by  no  other  name  than  a  de9* 
potic  legislation/' 

Now,  Gentlemen,  this  is  the  description 
that  this  man  holds  oat  of  that  on  which  rest 
the  property,  the  lives  and  liberties,  and  the 
privileges  of  the  people  of  this  country.  I 
wonder  to  God,  gentlemen^  that  any  British 
man  (for  such  this  man  certainly  was,  and 
still  is)  could  utter  such  a  sentence,  and  that^ 
to  use  the  language  of  our  own  poet,  whea* 
he  spoke  these  words,  ^  A  Bill  of  Wrongs,  a 
Bill  of  Insult,"  they  did  not  *  stick  in  his 
throat.'  What  is  that  Bill  of  Rights?  It 
can  never  be  too  ofien  read.  I  will  make  no 
comment  upon  it,  because  your  own  heads  and 
hearts  will  make  that  comment.  You  have 
a  Dosterity  to  look  to.  Are  desperate  rufBan^ 
wno  are  to  be  found  in  every  coimtry,  thus 
to  attack  the  uiuKenable  rights  and  privileges 
which  are  to  descend  undiminished  to  tnat 
posterity  ? 

Are  you  not  to  take  care  that  tliis  shall  be 
sacred  to  your  posterity  ?  Is  it  not  a  trust  im 
your  hands?  It  is  a  trust  in  your  hands  as 
much  as  the  execution  of  the  law  is  a  tfust 
in  the  hands  of  the  crown;  each  has  its 
guardians  in  this  community,  but  you  aie  the 
guardians  of  the  Bills  of  Rights  : 

Gentlemen,  it  is  this, "  That  the  pretended 
power  of  suspending  of  laws,  or  Uie  execution 
of  laws,  by  regal  authority,  without  consent 
of  parliament  is  illegal. 

**  That  the  pretended  power  of  dispensing 
with  laws,  or  the  execution  of  laws,  by  the 
regal  authority,  as  it  hath  been  assumed  and 
exercised  of  late,  is  illegal.'' 

That  is,  the  law  is  above  alL 

'*  That  levying  money  for,  or  to  the  use  o^ 
the  crown,  by  pretence  of  prerogative>  fpith- 
out  grant  of  Parliament,  for  longer  tune,  or 
in  other  manner  than  the  same  is  or  shall 
be  granted,  is  illegal. 

**  That  it  is  the  ri^ht  of  the  subjects  to 
petition  the  king ;  and  all  commitments  and 
prosecutions  for  such  petitions  hte  ill^jaL** 

All  that  you  get  by  the  Bill  of  Rights,  ac- 
cording to  tiiis  man's  doctrine,  is,  that  the 
Commons  of  this  country  have  the  ri|^t  of 
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jtetitiodfing.  We  aU  know  this  alludes  to  the 
case  of  the  seven  bishops  ;^  that  was  a  gross 
violation  of  the  rights  of  those  subjects  of 
this  countiy ;  therelbre  he  states  falsely  end 
maliciously,  according  to  the  language  of  the 
inibrmation,  which  is  perfectly  correct  in  the 
present  case,  that  the  whole  tliat  was  ob- 
tained by  the  subjects  of  this  country  was  the 
Tight  of  petitioning ;  whereas  it  is  declared  to 
be  their  unalterable  right,  and  ever  to  have 
been  so,  and  adverts,  as  I  before  stated,  to  a 
gross  violation  of  it  in  a  recent  case. 

**  That  the  raising  or  keeping  a  standing 
army  within  the  kingdom  in  time  of  peace, 
unless  it  be  with  consent  of  Parhament,  is 
against  law/' 

"  That  the  su^ects,  which  are  Protestants, 
may  have  arms  for  their  defence,  suitable  to 
their  conditions,  and  as  allowed  by  law/' 

''  That  elections  of  members  of  parliament 
ought  to  be  free.'' 

''  That  the  ft-eedom  of  speech,  and  debates 
or  proceedings  in  Parliament,  ought  not  to 
be  impeachea,.or  questioned,  in  any  court  or 
place  out  of  Pariiament." 

**  That  excessive  bail  ought  not  to  be  re- 
quired, nor  excessive  ikies  imposed,  nor  cruel 
atnd  unusual  punishments  inflicted." 

*•  That  jurors  oudit  to  be  duly  impannelled 
and  ittumed;  and  jurors  which  pass  upon 
men  in  trials  for  high  treason  ought  to  be 
fireeholdera." 

*'That  all  grants  and  promises  of  fines 
and  forfeitures  of  particular  persons,  before 
conviction,  are  illegal  and  void." 

''  And  that  for  the  redress  of  all  grievances, 
and  for  the  amending,  strengthening,  and 
preserving  of  the  laws,  parliaments  ought  to 
oe  held  frequently/' 

Farther,  gentlemen,  this  Bill  goes  on  to 
say,  **  For  the  ratifying,  confirming,  and 
establishing  the  said  declaration,  and  the 
articles,  clauses,  matters,  and  things  therein 
contained,  bv  the  force  of  a  law  m^e  in  due 
form,  by  authority  of  parliament,  do  pray  it 
inay  be  declared  and  enacted,  that  all  and 
sin^ar  the  rights  and  liberties  asserted  and 
claimed  in  the  said  declaration  are  the  true, 
ancient,  and  indubitable  rizbts  and  liberties 

2f  the  people  of  this  kinedom,  and  so  shall 
e  esteeraeo,  allowed,  adiuaged,  deemed,  and 
taken  to  be ;  and  that  all  and  every  the  par- 
ticulars aforesaid  shall  be  firmly  and  strictly 
holden  and  observed,  as  they  are  expressed 
in  the  said  declaration;  ana. all  officers  and 
ministers  whatsoever  shall  serve  their  ma- 
jesties and  their  successors,  according  to  the 
aamS  in  all  times  to  come/' 

Such,  gentlemen,  is  the  Bill  of  Wrongs 
and  of  Insult.  I  shall  not  profane  it  by  say- 
log  one  more  word  upon  it. 

Now,  gentlemen,  I  would  ask  you,  whether 
what  is  said  by  this  man  be  reasoning  or 
^scussion;  or  whether  it  is  nothing  else  but 
deception,  and  that  deception  consisting  of  a 
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most  abominable  and  complete  suppression? 
Is  there  a  word  of  this  act  quoted  ?  Has  the 
poor  mechanic,  to  whom  this  passage  is  ad- 
dressed, who  is  told  that  he  has  teen  wronged 
and  insulted  at  the  revolution,  has  he  tnis 
statute  by  him  to  read  ?  Would  it  not  have 
been  fair,  at  least  to  have  stated  what  it  wasf 
But  instead  of  that,  unsi^ht  unseen  (to  use 
a  very  vulgar  expression),  this  proposition  is 
tendered  to  the  ver>'  lowest  man  in  this 
country,  namely,  that  the  Bill  of  Rights  is  a 
Bill  of  Wrongs  and  of  Insult. 

Pass  we  then  un  to  another :  if  you  will 
please  to  make  a  memorandum  of  pa^e  66» 
you  will  find  that  in  the  same  spirit,  ana  with 
the  same  design,  this  man  tells  you  that—- 
^  The  intention  of  the  government  of  Eng- 
land," here  comes  in  another  contemptuous 
expression  "  (for  I  rather  choose  to  call  it  by 
this  name  than  the  English  government], 
appears,  since  its  political  connexion  with 
Germany,  to  have  been  so  completely  en- 
grossed and  absorbed  by  foreign  af&irs,  and 
the  means  of  raising  taxes,  that  it  seems  to 
exist  for  no  other  purposes/' 

I'he  government  ot*  the  country  then  does 
not  exist  for  the  purpose  of  preserving  our. 
lives  and  properties;  but  the  eovernmenl^ 
I  mean  the  -constitution  of  the  country. 
King,  Lords,  and  Commons,  exists  for  no 
purpose  but  to  be  the  instruments  of  rausing 
taxes.  To  enter  into  any  discussion  of  that^ 
is  taking  up  your  time  unnecessarily — I  only 
bee  to  draw  your  attention  to  the  dogmatical 
and  cavalier  manner  in  which  these  thin^ 
are  asserted ;  further,  he  says — **  Domestic 
concerns  aie  neglected ;  and  with  respect  to 
regular  law,  there  is  scarcely  such  a  thing." 

I  stand  in  the  city  of  London ;  I  am  ad^ 
dressine  mvself  to  gentlemen  eminent  in  that 
city :  wliether  the  legislature,  since  the  Re-* 
volution,  has,  or  has  not,  adverted  to  do* 
mestic  concerns,  I  think  I  may  appeal  to  the 
growing  prosperity  of  this  country,  from  tho 
moment  that  the  nishtmare  has  been  taken 
off  its  stomach,  wliich  pressed  upon  it  up  te 
that  moment. 

We  then  proceed  to  page  G3,  where,  after 
the  whole  constitution  of  this  country  has 
been  thus  treated  in  gross,  he  proceeds  a 
little  to  dissect  and  consider  the  component 
parts  of  that  constitution ;  and  in  page  63, 
m  a  do^ma,  we  have  this : 

"  With  respect  to  the  two  Uou^s  of  which 
the  English  Parliament  is  composed,  they 
appear  to  be  effectusdly  influenced  into  one; 
and,  as  a  legislature,  to  have  no  temper  of 
its  own.  The  minister,  whoever  he  at  any 
time  may  be,  touches  it,  as  with  an  opium 
wand,  and  it  sleeps  obedience." 

Now,  gentlemen,  here  is  another  dogma 
without  a  single  fact,  without  a  single  argu* 
ment ;  but  it  is  held  out  to  the  subjects  of 
this  country,  that  there  is  no  energy  or  acti- 
vity in  either  the  aristocratical  or  dejnocratical 
parts  of  this  constitution,  but  that  they  are 
asleep,  and  you  might  just  as  well  have  sta^ 
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tues  there;  it  is  not  nierely  said  that  it  is  9Q 
now  but  it  is  in  the  nature  of  things,  says  he, 
that  it  should  be  so. 

"  But  if  we  look  at  the  distinct  abilities  of 
the  two  Houses,  the  difference  will  appeaur  so 
great  as  to  show  the  inconsistency  or  placing 
|)ower  where  there  can  be  no  certainty  of  the 
judgment  to  use  it. — Wretched  as  the  state 
<»f  representation  is  in  England,  Ltis  manhood 
compared  with  what  is  called  the  House  of 
Lords ;  and  so  little  is  this  nicknamed  House 
regarded,  that  the  ;people  scarcely  inquire  at 
anv  time  what  it  is  doing.  It  appears  also 
fo  be  most  under  influence,  and  the  furthest 
removed  from  the  general  interest  of  the  na^ 
tion/' 

Now,  gentlemen,  this  is  again  speaking  in 
this  man's  contemptuous  manner,  at  the  ex- 
fiense  of  the  aristocratical  part  of  our  constitu- 
tion of  government;  an  essentially  beneficial 
part,  whose  great  and  permanent  interest  in  the 
country  renders  it  a  firm  barrier  against  any 
encroachment.  I  am  not  to  suppose  that  you 
•m  so  ignorant  of  the  history  of  your  countr}-, 
t»  not  to  know  the  great  and  brilliant  cha- 
facters  that  have  sat  in  that  House.  No 
l^articular  period  of  time  is  alluded  to  in  this 
^fiassage.  He  surely  cannot  mean  the  present 
'  ^me ;  but  I  conceive  he  speaks  of  all  times, 
and  that  from  the  very  nature  of  our  govern- 
inent  it  must  everlastingly  be  so.  Slander 
Vipon  that  very  great  and  illustrious  part  of 
the  legislature  (untrue  at  any  period),  written 
In  jthn  scurrilous  and  contemptuos  manner, 
Is  distinguished  greatly  indeed  from  any 
Bober  discussion  of,  whether  an  aristocratical 
part  of  government  is  a  good  or  had  thing, 
and  w  ^Iculated  only  to  mislead  and  in- 
flame. 

If  vQtt  look  next  to  page  lOr,  there  you 
will  find  that  two  of  the  component  parts  of 
the  legisialure  havinjg  been  thus  disposed  of, 
we  come  up  to  the  throne  itself,  and  this  man 
•ays  very  truly  of  himself: 

"  Having  thus  glanced  at  some  of  the  de- 
fects of  the  two  Houses  of  Parliament,  I  pro- 
ceed to  what  is  called  the  crown,  upon  which 
1  shall  be  very  concise? 

*'  It  signifies  a  nominal  office  of  a  million 
a  year,  the  business  of  which  consists  in  re- 
ceiving the  money;  whether  the  person  be 
^e  or  foolish,  sane  or  insane,  a  native  or  a 
foreigner,  matters  not  Every  minister  acts 
upon  the  same  idea  that  Mr.  Burke  writes ; 
ttamely,  that  the  people  must  be  hoodwinked, 
and  held  in  sqperstitious  ignorance  by  some 
bugbear  or  other;  and  what  is  called  the 
^nrown  answers  this  purpose,  and  therefore  it 
answers  all  the  purposes  to  be  expected  firom 
it —This  is  more  than  can  be  said  of  the 
4)ther  two  branches. 

*'  The  hazard  to  which  this  office  is  ex* 
posed  in  all  countries,''  including  this  among 
the  rest,  ''is  not  from  any  thing  that  can 
happen  to  the  man,  but  from  what  may  hap- 
peti  to  the  nation^tbe  daneer  of  its  coming 
tpJts  lenseflk*' 


Then,  gentiemen,  we  tava  beei>  iasane  (or 
tboae  seven  or  eight  hundred  yarn ;  aad  I 
shall  just  dismiss  this  with  thb  observation, 
that  this  iasaaity  having  aobsisttd  so  long, 
I  trust  in  God  that  it  is  tncarable. 

In  page  1 1^  you  have  this  aote-— <<  I  ha^ 
pened  to  be  ia  England  at  the  celebratioa  af 
thecenteuanroftheRavohitioBof  1668.  The 
characters  of  William  and  Mary  have  always 
appeared  to  me  detestable;  the  one  seekiqg 
to  destroy  his  uncle,  and  the  other  her  father^ 
to  |et  possession  of  power  themselves :  ^et 
as  the  nation  was  disposed  to  think  somethmg 
of  that  event,  I  felt  hurt  at  seeing  it  ascriba 
the  whole  reputation  of  it  to  a  man  who  had 
undertaken  it  as  a  job,  and  who,  besides 
what  he  otherwise  got,  charged  six  hundred 
thousand  pounds  for  the  expense  of  thelittla 
fleet  that  brought  him  from  Holland. — Geovgo 
the  First  acted^  the  same  close-fitted  part  as 
William  had  done,  and  bought  the  duchy  of 
Bremen  with  the  money  he  got  firom  Eng- 
land, two  hundred  and  fif^y  thousand  pounds 
over  and  above  his  pay  as  king ;  and  navine 
thus  purchased  it  at  the  expense  of  Enelano, 
added  it  to  his  Hanoverian  dominions  for  his 
own  private  profit. — ^In  fact,  every  nation  that 
does  not  govehn  itself,  is  governed  tb  a  job* 
England  has  been  the  prey  of  jobs  ever  since 
the  Revolution." 

Then,  gentlemen,  what  he  calls  a  hatiea 
governing  itself  is  something  extremely  di£* 
ferent  from  a  nation  having  consented  from 
time  immemorial  to  be  governed  by  a  demo- 
cracy, an  aristocracy,  and  an  heremtaiy  exsv 
cutive  supreme  magistrate;  and  moreover^  by 
a  law  paramount,  which  all  are  bound  to  obey  t 
he  conceives,  I  say,  that  sort  of  government 
not  to  be  a  goverament  of  the  people  thenfe> 
selves,  but  he  denominates  that  sort  of  govern^ 
ment  a  iob,  and  not  a  government. 

Gentlemen,  such  are  the  passages  which  F 
have  selected  to  you,  as  those  that  disdoea 
the  mostK>ffensive  doctrines  in  the  book ;  that 
is,  such  as  go  fundamentally  to  the  overture^ 
ing  the  government  of  this  country.  I  b^ 
pardon— 1  have  omitted  one  which  contains 
more  of  direct  invitation  than  any  thing  I 
have  yet  stated.  It  is  in  pa^  161 ;  it  is  said, 
*'  the  firaud,  hypocrisv,  and  imposition  of  go^ 
vemments  are  now  beginning  to  be  too  well 
understood  to  promise  them  any  long  career. 
The  farce  of  monarchy  and  aristrocracy  in  all 
countries  is  following  that  of  chivalry,  aiMl 
Mr.  Burke  is  dressing  for  the  fiinend — \€i  it 
then  pass  quietly  to  the  tomb  of  all  other 
foDies,  and  the  mourner  be  comforted.  Hie 
time  is  not  very  distant  when  Enslaad  wiU 
kugh  at  herself  for  sending  to  Holland,  Ha- 
nover, iZell,  or  Brunswick,  for  men,  at  the 
expense  of  a  million  a  year,  who  understood 
neither  her  laws,  her  language,  nor  her  inte^ 
rest,  and  whose  capacities  would  scarcely  have 
fitted  them  for  the  office  of  parish  constable.'* 

This  is  said  of  William  the  ThinU4his  is 
said  of  two  very  illustrious  princes  of  the 
Souaa  af  SkuMvisk^  Oeeige  the  Fim  ani 
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Sttooiid,fliidtttead»toyie  preMal 
14HMI  ti^e  throne. 
.  ^  If  government  oould  be  trusted  to  tudi 
baadsy  U  BUiBt  be  some  easy  aad  limple  thing 
indeed ;  and  materials  fit  fbr  all  the  jwrposes 
may  be  found  in  every  town  and  village  in 
Soffbad.'' 

The  policy  of  the  constitution  of  this  ooun- 
tey  has  ever  avoided,,  excepting  when  driven 
to  it  by  melancholy  necessity,  to  disturb  the 
hereditary  succession  to  the  throne;  and  it 
bi|s  wisely  tboii^it  it  more  fitting  to  pursue 
that  system,  even  though  a  foreigner  should 
be  seated  on  the  throne  of  these  realms,  than 
lo  break  through  it— This  would  insinuate 
that  the  necessary  defects  of  an  hereditary 
monarchy  are  such  as  outweigh  the  advan- 
tsges  attending  that  which  I  have  stated.  Is 
that  so  ?  I  would  ask  any  man  who  hears  me, 
in  point  of  history,  whether  it  is  not  the  per-, 
raanent  defect  of  elective  monarchies,  that  the 
SK>vereigns  are  seldom  men  of  any  considera- 
tion, and  for  an  obvious  reason;  most  fre- 
cpiently  it  has  happened,  that  turbulent  fac- 
tions, after  having  desolated  their  country, 
tHie  of  them  (il  has  so  happened,  at  least  m 
meet  instances  as  far  as  my  recoUeetion  goes) 
sets  up  a  tool  whom  the  successfiid  &ction 
oan  themseWes  govern  at  pleasure.^Often 
bas  it  happened  that  such  factions,  when 
9,  civil  war  ansea,  which  must  almost  neces- 
flsrily  be  the  case  in  elective  monarchies,  not 
dioosing  to  come  to  the  conclusion  of  an 
anned  contest,  have  chosen  a  very  weak 
person,  each  in  hope  of  strengthening  his 
party  by  the  time  the  periodiod  civil  war 
should  come  round.  I  believe,-  upon  exami- 
nation, this  will  be  found  to  be  generally  the 
case,  and  to  have  prevailed  in  elective  monar- 
chies to  a  greater  degree  than  any  inconve- 
niences that  may  have  ever  arisen  from  the 
natural  infirmities  of  princes  whp  succeeded 
to  their  thrones  by  hereditary  right,  in  the 
eoBstitution  (^ Great  Britain;  for  to  that,  this 
man  alludes. 

Has  he  stated  with  any  sort  of  fairness,  or 
has  he  at  all  stated  or  adverted  to  the  many, 
many  remedies  we  have  for  any  defect  of  that 
sort?  Has  he  stated  the  numerous  councils  of 
a  kins }  His  council  of  parliament — his  coun- 
cil of  nis  judges  in  matters  of  law — his  privy 
council  i  Has  he  stated  the  responsibility  of 
all  those  councils ;  some  in  point  of  character, 
some  of  personal  responsibility.  Has  he  stated 
the  responsibility  of  those  immediate  servants 
who  conduct  his  executive  government?  Has 
be  stated  the  appointment  of  regents?  Has 
he  stated  all  this,  which  is  indispensably  ne- 
eeeftsry  towards  a  fair  and  honest  discussion 
(which  this  book  will  possiblv  be  called)  of 
this  point  of  his  insuperable  objection  to 
bereoitaiy  monarchy?  (Jan  this  be  called  any 
ether  thiin  gross  suppression  and  wilful  mis- 
statement, to  raise  discontent  in  half-informed 
molds? 

There  does  come  across  my  mind  at  tbis 
in^iMSlmablyi  QBe  ilhisliioiia  e<[« 
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cqrtkNllo  UMt  doelriae  I  fame  alatid,  of  men ' 
not  the  most  capable  of  goveraraent  having 
in  general  been  chosen  in  the  case  of  elective 
monarchies;  and  that  is  a  man  whom  ba 
indignities,  no  misfortunes,  no  disappoint- 
ments, no  civil  commodons,  no  provocations, 
ever  forced  from  the  fuU  and  stead  v  possession 
of  a  strong  mind,  which  has  always  risea 
with  elasticity  under  all  the  pressures  that  I 
have  stated:  and  be,  though  no!t  in  one  sense 
of  that  word  a, great  prince,  yet  is  certunly  a 

Eeat  man,  who  will  go  down  as  such  to  the 
test  pofikrity :  I  mean  the  king  of  Poland, 
DonH  imagine,  gentlemen,  th^t  my  adverting 
to  this  ilksitoious  character  is  useless.  Every 
gentleman  who  hears  mt^  knows  he  had  % 
considerable  part  of  his  matured  education  in 
this  country.  Here  be  fieMiiliarized  himself 
with  the  constitution  of  this  country.  Heiv 
be  became  informed  of  the  provisions  of  what 
this  man  calls  the  Bill  of  Wrongs  and  Insults^ 
without  disparagement  to  him,  for  I  believe 
him  to  be  a  just  and  wise  prince,  of  greal 
natural  faculties.  Here  it  was  that  he  saw, 
and  could  alone  learn  how  the  regal  govern- 
ment ef  a/ree  people  was  conduct^,  imd  that 
under  a  prince  of  the  House  of  Brunswick. 

Gentlemen,  having  stated  thus  much  ta 
you,  I  will  now,  for  want  of  suitable  expres- 
sk>ns  (for  mine  are  very  feeble),  borrow  from 
another:  I  certainly  have  formed  an  opinion 
u|wn  this  subject  precisely  similar;  to  deliver 
it  in  plain  words  would  exhaust  the  utmost  of 
my  powers,  but  I  will  borrow  the  words  of  a 
very  able  writer  who  has  most  properly,  ibr 
fear  some  ill  impressioB  should  be  made  kf 
this  book  on  the  weaker  part  of  mankind  ta 
America,  given  an  answer  to  this  book  of  Mr. 
Paine.  Tnat  distinguished  gentleman,  I  have 
reason  to  believe,  though  not  the  thief  ma- 
gistrate in  that  coimlry,  is  the  second  in  the 
executive  eovemment  of  it ;  that  is,  he  la 
second  in  the  exercise  gf  the  regal  part  of  the 
government  of  that  country.  He  takes  care 
to  confute  aceunleljr  what  Mr.  Paine  sajri 
with  respect  to  America;  but.  borrowing  hit 
words,  I  beg  to  be  understooa,  that  this  Is  mv 
opinion  of  the  work  before  you,  and  which 
I  humbly  o^r  for  your  consideration  and 
adoption.  He  says,  ^  His  intentkm  appear* 
evidently  to  be,  to  convince  the  people  of 
Great  Britain,  that  they  have  neither  libei^ 
nor  a  constitution :  that  their  only  possibw 
means  to  produce  those  blessings  to  them« 
selves,  is  to  topple  down  headlong  their  pre* 
sent  government,  and  follow  unplicitly  the 
example  of  tbe  French.** 

Gentlemen,  the  next  passage,  which  I  beg 
to  be  understood  as  mine  (I  wish  I  could 
express  it  as  well  myself),  w  this :— *'  Mr. 
Paine,  in  reply,  cuts  the  Gordian  knot  at  onee, 
declares  the  parliament  of  1688  to  have  beea 
downrieht  usurpers,  censures  them  for  having 
unwisely  sent  to  Holland  for  a  kin^,  denies 
the  existence  of  a  British  constitution,  and 
invites  the  people  of  England  to  overturn 
tbdr  preseat  g^veraoHsly  and  to  erect  eno* 
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ther  updb  the  broad  basis  of  natioiud  fiove-> 

rcigoty  and  govcrament  by  representation. 
As  Mr,  Paine  has  departed  altogether  from 
the  principles  of  the  Revolution,  ^knd  has  torn 
up  by  the  roots  ajl  reasoning  frcmUthe  British 
constitution,  by  the  denial  of  its  eustence,  it 
becomes  neoessaiY  to  examine  his  work  upon 
the  grounds  .whidi  he  has  chosen  to  assume. 
If  we  judge  of  the  production  from  its  apparent 
tendency^  we  may  call  it  an  address  to  the 
J^ngUsh  nation,  attempting  to  prove  that  they 
have  a  rieht  to  form  a  new  constitution ;  that 
it  is  expedient  for  them  immediately  to  exer- 
cise that  right^  and  that  in  the  formation  of 
ibis  constitution  they  can  do  no  better  than 
to  imitate  the  model  set  before  them  by  the 
French  national  assembly.  However  imme- 
thodical  his  production  is,  I  believe  the  whole 
of  its  argumentative  part  may  be  referred  to 
these  time  points:  if  the  subject  were  tu 
affect  only  the  British  nation,  we  n&ight  leave 
them  to  reason  and  act  for  themselves;  but 
these  are  concerns  /equally  important  to  all 
mankind;  and  the  citizens  of  America  are 
called  upon,  from  high  authority'^  (he  alludes 
jto  a  gentleman  in  a  high  situation  ia  that 
country,  who  has  published  an  opinion  of  this 
book),  **  to  rally  round  the  standard  of  this 
champion  of  Revolutions.  I  shall,  therefore, 
now  proceed  to  examine  the  reasons;^'  and 
«o  he  goes  on. 

Gentlemen,  I  would  adopt*  with  your  per- 
mission, a  few  more  words  from  this  pubkca- 
tion :— "  When  Mr.  Psune  invited  the  people 
of  England  to  destroy  their  present  govern- 
ment, and  form  another  constitution,  he 
ahould  have  given  them  sober  reasoning,  and 
not  flippant  witticisms.''  Whether  that  is  or 
is  not  the  case,  what  I  have  read  to  you  to- 
day will  enable  you  to  judge.  **  He  should 
bave  explained  to  them  the  nature  of  the 
crievanoes  by  which  they  are  oppressed,  and 
aemonstrated  the  impossibihty  of  reforming 
the  government  in  its  present  organization. 
He  should  have  pointed  out  some  possible 
method  for  them  to  act,  in  Uieir  original  cha- 
sacler,  without  a  total  dissolution  of  civil  so- 
ciety among  them;  he  should  have  proved 
what  great  advantages  they  would  reap  as  a 
nation  from  such  a  revolution,  without  dis- 
guising the  great  dangers  and  formidable  di^ 
culties  with  which  it  must  be  attended.''  So 
much  foc^AMe  passages  themselves,  and  this 
interpretation,  whidi  I  humbly  submit  to 
your  consideraUon. 

The  next  matter  upon  which  I  sliall  pro- 
ceed b  the  evidence  which  I  propose  to  ad- 
duce, and  that  evidence  will  go  to  show,  not 
onlv  the  fact  of  this  man's  beine  tlie  writer 
of  this  book,  by  his  own  repeated  admission, 
and  b^  letters  under  his  own  hand,  but  will 
likewise  go  directly  to  show  what  is  his  intent 
in  such  publication,  which  appears  I  think 
most  clearly;  and  over  and  above  that  I  shall 
produce  to  you  a  letter,  which  this  man  was 
pleased  to  address  to  myself,  in  which  letter 
he  avows  himself  in  so  many  wonb  tht  au- 


thor, and  I  shall  prove  it  to  be  fab  lianiW 
writing;  and  further  than  that,  there  is  malp 
ter  in  tAat  letter  apparently  showing  the  in- 
tention with  which  that  book  was  written^ 
namely,  to  vilify  this  constitution,  and  to  ini» 
jure  this  country  irretrievably. 

Two  other  letters  I  shall  be  under  the  »•% 
cesaity  of  reading  to  you,  in  which  he  has 
stated  himself  the  author.  The  one  is  a  let*- 
ter  to  a  person  of  the  name  of  Jordan,  ia 
which  he  expresses  himself  in  this  manner : 

**  Febniary  16,  J792"  (that  was  the  day  oa 
which  the  book  was  published^ :  "  For  your 
satisfaction  and  my  own  I  sena  you  the  in- 
closed, thoui^h  I  do  not  apprehend  there  will 
be  anv  occasion  to  use  itj  if  in  case  there 
should,  you  will  immediately  send  a  line  for  ^ 
me,  under  cover,  to  Mr.  Johnson,  St.  Paul's 
church-yard,  who  will  forward  it  to  me,  upon 
which  I  shall  come  and  answer  personally 
for  the  work ;  send  also  for  Mr.  UorneTooke. 

The  letter  inclosed  was  this;  addressed  to 
the  same  man,  Jordan,  the  bookseller:-^ 
*f  Sir,  should  any  person,  under  the  sanction 
of  any  kind  of  authority,  inouire  of  you  re- 
s]>ectiiig  the  author  and  puolisher  of  thft 
Kights  of  Man,  you  will  please  to  mention 
me  as  the  author  and  publisher  of  that  work, 
and  show  to  such  person  thb  letter.  I  will, 
as  soon  as  I  am  acquainted  with  it,  appear 
and  answer  for  the  work  personally." 

Gentlemen,  with  respect  to  his  letter  writ*- 
ten  to  roe,  it  is  in  these  terms : 

Mtp  Er$kine.  My  lord,  the  attorney-general 
states  a  letter  in  the  hand-writinjg  of  I^. 
Paine,  which  establishes  that  he  is  the  au- 
thor. I  desire  to  know  whether  he  means  to 
read  a  letter  whicfa  may  lie  the  subject  of  a 
substantive  and  distinct  pipsecution ;  I  do  not 
mean  to  dispute  the  publica4»on,  but  only  to 
express  my  doubt,  whether  the  attorney-ge- 
neral can  think  it  consistent  with  the  situa* 
tion  in  which  he  is  placed,  at  this  moment, 
to  read  a  letter  written  at  a  time  long  subsiv 
ouent  to  the  publication,  oontadning,  as  I  un- 
aerstand(if lam  mbtaken  in  that,  I  withy 
draw  my  objection^  containing  distinct,  clear, 
and  unequivocal  libellous  matter,  and  which 
I,  in  my  address  to  the  jury,  if  I  am  not  de- 
ceived m  what  I  have  heard,  shall  admit  to 
be  upon  every  principle  of  the  English  law  a 
libel  Therefore,  if  that  should  turn  out  to 
be  the  case,  will  your  lordship  suffer  the  mind 
of  the  jury  to  be  entirely  put  aside  from  that 
matter  which  is  the  subject  of  the  prosecu- 
tion, and  to  eo  into  matter  which  hereafter 
may  6e,  and  I  cannot  but  suppose  would  be,  if 
the  defendant  were  within  the  reach  of  the 
law  of  this  country,  the  subject  of  a  distinct 
and  independent  prosecution. 

Lord  Kenyan.  If  that  letter  goes  a  jot  to 
prove  that  ne  is  the  authorAof  thb  j^blica^ 
tion,  I  cannot  reject  that  evidence ; — ^in  pro-, 
secutions  for  hi^  treason,  where  overt  acts 
are  l^id;  you  may  prove  overt  acts  not  laid^  to- 
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move  thoM  that  ere  \ud^  if  it  goes  to  prove 
}^^k  tbe  author  of  the  book,  1  am  bound  to 
adroit  it. 

Mr.  Attorney  General,    The  letter  is  thus : 

**  Paris,  tUh  of  November^  First 
«  Year  of  t/ie  Republic. 

^*  Sir,  as  there  caa  be  no  personal  resent- 
ment between  two  strangers,  I  write  this  let- 
ter to  youy  as  to  a  man  against  whom  I  have 
no  animosity. 

"  You  have,  as  attorney-general,  com- 
menced a  prosecution  against  roe  as  the  au- 
thor of  the  Rights  of  Man.  Had  not  my  duty 
in  consequence  of  my  being  elected  a  member 
of  the  National  Convention  of  France,  called 
me  from  England,  I  should  have  staid  to 
have  contested  the  injustice  of  that  prosecu- 
tion ;  not  upon  my  own  a9count,  for  I  cared 
not  about  the  prosecution,  but  to  defend  the 
princinles  I  had  advanced  in  the  work. 

^  Tne  duty  I  am  now  engaged  in  is  of  too 
much  importance  to  permit  me  to  trouble  my- 
self about  your  proseaition;  when  I  have 
leisure,  I  shall  have  no  objection  to  meet  you 
on  that  ground :  but,  as  I  now  stand,  whether 
you  CO  on  with  the  prosecution,  or  whether 
you  00  not,  or  whether  you  obtain  a  verdict, 
or  not,  is  a  matter  of  the  most  perfect  indi^ 
ftrence  to  me  as  an  individual.  If  you  obtain 
one  (which  you  are  welcome  to  if  you  can  get 
it),  it  cannot  affect  me,  either  in  person,  pro- 
perty, or  reputation,  otherwise  than  to  in- 
crease the  latter;  and  with  respect  to  your- 
self, it  is  as  consistent  that  you  obtain  a  ver- 
dict against  the  man  in  the  moon,  as  against 
me ;  neither  do  I  see  how  you  can  continue 
the  prosecution  against  roe  as  you  would 
have  done  against  one  of  your  own  people, 
who  had  absented  himself  because  he  was 
proseculed:  what  passed  at  Dover,  proves 
that  my  departure  from  England  was  no  se- 
cret. 

"  My  necessary  absence  from  your  country 
affords  the  opportunity  of  knowmg  whether 
the  prosecution  was  intended  against  Thomas 
Paine,  or  a^nst  the  rights  of  the  people  of 
England  to  investigate  systems  and  principles 
of  government;  for  as  I  cannot  now  be  the 
object  of  the  prosecution  the  goihg  on  with 
the  prosecution  will  show  that  .something 
else  was  the  object,  and  that  something 
else  can  be  no  other  than  the  people  of  Eng- 
land ;  for  it  is  against  their  rights,  and  not 
against  mc,  that  a  verdict  or  sentence  can 
operate,  if  it  can  operate  at  all.  Be  then  so 
candid  as  to  tell  the  jury  (if  you  choose  to 
continue  the  process)  whom  it  is  you  are  pro- 
secuting, and  on-  whom  it  is  that  the  veidict 
is  to  fall/' 

Gentlemen,  I  certainly  will  comply  with 
this  request  I  am  prosecuting  l)oth  him  and 
his  work :  and  if  I  succeed  in  this  prosecu- 
tion, he  shall  never  return  to  this  country 

*  See  East's  Pleas  of  the  Grown,  ch.  ii, 
1^  , 
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otiwrwise  tbaa  m  Tincutit^  hflvnH  outiair 
him. 

*^  But  I  have  other  reasons  than  those  I 
have  mentioned  for  writing  you  this  letter  | 
and  however  you  may  choose  to  interpret 
them,  they  proceed  from  a  good  heart.  Tha 
time.  Sir,  is  becoming  too  serious  to  play  with 
Court  prosecutions,  and  sport  with  national 
rights.  The  terrible  examples  that  have  taken 
place  here  upon  men  who,  less  than  a  year 
ago,  thov^ht  themselves  as  secure  as  any  pn>- 
secuting  judge,  jury,  or  attorney-general,  caa 
now  do  in  England,  ought  to  have  soma 
weight  with  men  in  your  situation.'' 

Now,  Gentlemen,  I  do  not  think  that  Mr. 
Paine  judges  very  well  of  mankind— I  do  not 
think  that  it  is  a  fair  conclusion  .of  Mr.  Paine, 
that  men  such  as  you  and  myself,  who  ace ' 
quietly  living  in  obedience  to  the  laws  of  the 
land  which  they  inhabit,  exercising  their  se- 
veral functions  peaceably,  and  I  hope  with»a 
moderate  share  of  reputation :  I  do  not  coiw 
ceive  that  men  called  upon  to  think,  and  in  the 
habit  of  reflection,  are  the  most  likely  men  to 
be  immediately  thrown  off  the  hinges  by  me- 
naces and  threats ;  and  I  doubt  whether  men 
exercising  public  functions,  as  you  and  I  do 
in  the  face  of  our  country,  could  have  tUe 
courage  to  run  away.  All  I  can  tell  Mr. 
Paine  is  this-^if  any  of  his  assassins  are  bene 
in  London,  and  there  is  some  ground  to  sup- 
pose they  may  be,  or  the  assassins  of  those 
with  whom  he  is  connected;  if  they  are  here^ 
I  tell  them,  that  I  do  in  my  conscience  think, 
that  for  a  man  to  die  of  doing  his  duty,  is  just 
as  good  a  thing  as  dying  of  a  raging  fever,  or 
under  the  tortures  of  the  stone.  Let  him  not 
think,  that  not  to  be  an  incendiary  is  to  be  a 
cowanl.  ,         ' 

He  says — "  That  the  government  of  ingu 
land  is  as  great,  if  not  the  greatest  perfection 
of  fraud  and  corruption,  that  ever  took  place 
since  governments  began,  is  what  you  cannot 
be  a  stranger  to ;  unless  the  constant  habit  of 
seeing  it  luis  blinded  your  sense."  Upon  mj 
word,  gentlemen,  I  am  stone  blind.  I  am  not 
sony  for  it. — **  But  though  you  may  not 
choose  to  see  it,  the  people  are  seeing  it  very 
fast,  and  the  progress  is  be^'ond  what  you 
may  choose  to  believe.  Is  it  possible  that 
you  or  I  can  believe,  or  that  reason  can  make 
any  other  man  belibve,  that  the  capaci^  of 
such  a  roan  as  Mr.  Guelph,  or  any  of  his 
profligate  sons,  is  necessary  to  the  government 
of  a  nation?"  < 

Now,  gentlemen,  with  respect  to  this  pas- 
sage, I  have  this  to  say,  it  is  contemptuous, 
scandalous,  false,  cruel. — ^Wby,  gentlemen,  ia 
Mr.  Paine,  in  addition  to  the  political  doc- 
trines that  he  is  teaching  us  in  this  country ; 
is  he  to  teacb  us  the  morality  and  religion  of 
implacability?  Is  he  to  teach  human  cr^ 
tures,  whose  moments  of  existence  depend 
upon  the  permission  of  a  Being,  merciful, 
Iqng-sufienng,  and  of  great  coodness,  thai 
those  youthful  errors  from  which  even  royalty 
is  not  exempted,  are  to  be  treasured  up  in  a 
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^ndictivc  ntemorTy  ins  an  t9  it 
tence  of  irremissible  sio  mt  his  hands  ?  Aie 
ityej  »I)  ia  be  cfrnfoaniM  in  these  slflnderaus 
tenna,  shocking  for  British  ears  to  hatr,  snf 
I  am  sure  dbtressing  to  their  hearts  ?  He  is  a 
harbariany  whooovrause  soch  proAtgateex- 
pfessioDs  uncalled  Ibr  by  any  thing  which 
could  be  fte  object  of  iiis  letter  addressed  tp 
me.  If  giving  me  paan  was  his  ofaieet,  he  hats 
thaft  helTu         '    '*    * 


two 


Ifish  gratifiealiott.  Would  this 
destroy  that  ^preat  aaxiKary  of  aH  human  laws 
tmd  Gonstitntions— ^  to  judse  of  others  as  we 
wooU  be  judffSd  oorselvesr^— This  is  ^e  bill 
of  wroncs  and  insults  of  the  Christian  reli- 
gj^en.  1  presume  it  is  csonsiderBd  as  that  bill 
•f  wrongs  and  insults,  in  the  heart  of  that 
nan  wm>  can  have  the  barbarity  to  use  those 
•tpressioDSy  and  address  them  to  me  in  a  way 
bj  which  I  could  not  but  receive  them. 

Oentlemen,  there  is  not  perhaps  in  the 
world  a  more  beneficial  analogy,  nor  a  finer 
rule  to  judge  by  in  public  matters,  than  by 
niaimilating  them  to  what  passes  in  domestic 
life.  A  family  is  a  small  kingdoln,  a  king- 
dom b  a  large  family.  Suppose  this  to  have 
happened  in  private  life,  jud^  of  the  good 
heart  of  this  man,  who  thrusts  into  my  himds, 
the  grateful  servant  of  a  kind  and  beneficent 
master, -and  that  too  through  the  unavoidable 
trick  of  the  common  post,  slander  upon  that 
master,  and  slander  upon  his  whole  ofisprine. 
—Lay  your  hands  upon  your  hearts,  and  tell 
me  what  is  your  verdict  with  respect  to  his 
hearts— 'I  see  it ! 

Gentlemen,  he  has  the  audacity  ta  say,  ^  I 
apodc  to  you  as  one  man  ought  to  sfe^k  to 
another.''  Does  he  speak  to  me  of  those  au- 
gust pemonag^  as  one  man  ought  to  speak 
to  another?  Had  he  spoken  those  w6rasto 
me  personally,  I  will  not  answer  for  it,  whe- 
ther I  should  not  have  forgot  the  duties  of 
mj  office,  and  the  dignity  of  mj  station,  by 
bemg  hurried  into  a  violatbn  ot  that  peKe, 
the  nreacfa  of  which  I  am  compelled  to  punish 
In  others.  He  says,  <5  And  I  know  also,  that 
I  speak,  what  other  people  are  beginnins  to 
think.— That  you  cannotobtaina  verdkt^d 
if  you  do,  it  will  signify  nothing)  without 
packing  a  jury,  and  we  both  know  that  such 
tricks  are  practised,  is  what  I  have  very  good 
reason  to  believe." — Mentiris  impudentmime. 
•^Gentlemen>  I  knew  of  no  such  practice; 
I  bMw,  indeed,  that  no  such  practice  exists, 
nor  can  exist;  I  know  the  veiy  contmiy  or 
^s  to  be  true;  and  I  know  too  that  this  leU 
tor,  containing  this  daneeious  fidsehood,  was 
destined  for  Ritnre  publication;  that  I  have 
no  doubt  of,  and  therefore  I  dwell  thus  long 
qponit. 

**  I  haim  gone  tntocoiee-houses,  and  places 
where  I  wan  unknowi^  on  purpose  la  learn 
thecunancyefophiion.''  Whether  liie  sense 
pf  this  nataott  istobe  had  m  some  pothovses 
•Ml  coffee-houses  in  this  town  of  his  own 
cto>^g,  is  a  matter  I  leave  to  your  jndg- 
neat  **  And  I  never  yelaaw  any  company 
«f  tPsNo  men  tmX  cgnitenrnrd  the  book; 


but  1-hsve  ofisn  fboiid  a  sraat( 
twelve  approving  it;  ami  this  I  tlunk  is  a 
fiur  way  of  collecting  the  natural  currency  of 
opinion.  Do  notthen.  Sir,  be  the  instrument 
of  drawing  twelve  men  into  a  situation  that 
may  be  iiyurious  to  them  afterwards.'' — Inju- 
rious to  tliem  afterwards ! — ^those  words  speak 
for  themselves.    He  proceeds  thus-. 

^  I  do  not  speak  this  from  policy,'' (what 
then  ?)  ^  but  from"— (Gentlemen,  1  will  give 
you  a  hundred  guesses) — ^  Benevolencei 
But  if  you  choose  to  go  en  with  the  process. 
I  make  it  my  request  that  vou  would  read 
this  letter  in  court,  ai\er  which  the  judee  and 
the  jury  may  do  as  they  please.  As  I  do  not 
consider  myself  the  object  of  the  prosecution, 
neither  can  I  be  affected  by  the  issue  one 
way  or  the  other.  I  shall,  though  a  foreigner 
in  yonr  country,  subscribe  as  much  money 
as  any  other  man  towards  supporting  tlie 
right  of  the  nation  against  the  prosecution ; 
and  it  is  for  this  purpose  only  that  I  shall  da 
it-^TaoMAS  Pawb." 

So  it  is  a  subscription  defence,  you  hear. 

"<  P.S.  I  intended,  had  I  staid  in  £nn- 
land,  to  have  published  the  information,  with 
my  remarks  upon  if^that  would  have  been 
a  decent  thing— ^* before  the  trial  came  on; 
but  as  I  am  otherwise  engaged,  I  reserve 
myself  till  the  trial  is  over,  when  1  shall 
reply  fully  to  every  thina  you  shall  advance." 
I  hope  m  God  he  wiU  not  omit  any  one 
sinele  word  that  I  have  uttefed  to-day,  or 
shul  utter  in  my  future  address  to  voik 
This  conceited  menace  I  despise,  as  I  do  those 
of  a  nature  more  cot-throat. 

Gentlemen,  I  do  not  ihktik  that  I  need  tn 
trouble  you  any  finther  for  the  f>resent :  acH 
cording  as  yon  shall  be  of  opinion,  that  the 
necessarily  mischievous  tendency  and  intent 
of  this  book  is  that  which  I  have  taken  the 
liberty  (at  more  length  than  I  am  warranted 
perhaps)  to  state  to  you ;  according  as  you 
shall  or  shall  not  be  of  that  opinion,  so  ne- 
cessarily will  be  your  verdict  I  have  dona 
my  duty  in  bringing  before  a  jury  an  ofiender 
of^this  magnitirae.  Be  the  event  what  it 
mav,  I  have  done  my  duty ;  I  am  satbfied 
with  having  placed  thu  great  and  fkMirishing 
community  under  the  powerfiil  shield  of  your 
protsctioiv 

£vn>SKCE  voa  the  Crowv. 

Thifmas  Bayna  sworn. — Examined   by  Mr« 
Bearcrqft, 

Where  did  you  get  that  book?— At  Mr. 
Jordan's,  in  Fleet-street 
When?— In  the  monthof  Febniaiy,  179t. 
[It  was  put  into  Court] 

noma$  Chapman  swom.-— Examined  by  Mr. 
Solicitor  Gtn€ral, 

.    What  business  are  you } — A  printer. 

Do  you  know  the  dcfoodant,  Thomna 
Paine?— I  do.  .     ^ 

Upon  what  occasion  did  you  becone  wt^ 
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<|iiMnled  with  luni  ?--Oii  the  recommendatiim 
of  Mr.  Thomas  Christie. 

For  what  purpose  was  he  introduced  to 
you,  or  you  to  him? — I  was  introduced  to 
Mr.  Paine,  by  Mr.  Christie,  to  print  some 
book  that  he  had. 

When  was  that? — I  cannot  directly  say; 
it  was  in  the  year  1791. 

What  book  was  that  ?•— The  First  Part  of 
the  Rights  of  Man. 

Are  you  a  publisher  as  well  as  a  printer? 
•^I  am  not ;  merely  a  printer. 

Did  you  print  the  First  Part  of  the  Bishts 
of  Man?— I  did. 

Who  was  the  selline  bookseller  of  that 
book  ?— Mr.  Jordan,  of  Fleet-street. 

Had  you  any  intercourse  with  Mr.  Jordan 
and  Mr.  Paine  concerning  that  book? — I  had. 

What  was  that  intercourse  relative  to  ? — 
To  the  manner  of  publishing  the  book. 

Did  Jordan  in  fiu:t  pubhsh  that  book? — 
He  did. 

Had  you  any  intercourse  with  Mr.  Paine 
relative  to  the  printing  this  book  which  I 
bave  in  my  hand  ? — [The  witness  looked  at 
it.>-The  first  edition  of  this  book  I  had;  I 
don't  think  I  printed  this  edition  of  it  I 
printed  the  first  edition  of  it. 

Is  that  the  First  or  Second  part?-TThe 
Second  Part  I  printed  a  part  of  the  Second 
Part 

Mr.  lErtkint,  Can  you  swear  to  that  very 
book  ? — I  cannot 

Mr.  Sol.  Gen.  You  say  you  printed  part  of 
the  Second  Part  of  the  Rights  of  Man  ?— Yes. 

What  part  did  you  print? — I  printed  as  far 
as  page  Its,  signature  H.  ' 

By  signature  H,  you  mean  the  letter  H 
that  is  at  the  bottom  of  the  page?— Yes. 

Uoon  whose  employment  dia  you  print  so 
much  of  the  Second  Part? — Mr.  Paine's. 

Did  you  print  the  rest  of  the  work  from 
letter  H  to  the  conclusion  of  it  ? — I  have  the 
copy  in  my  possession  as  far  as  146, 1  think : 
the  manuscnpt  copy. 

Did  you  pnnt  as  far  as  146,  or  stop  at  113, 
sigpature  H? — ^I  stopped  at  113;  but  my 
people  had  composed  to  page  146,  which  was 
not  printed  by  me. 

Had  you  any  conversation  with  Mr.  Paine 
relative  to  the  printing  the  remainder  of  the 
work,  and  if  you  had,  what  was  that  conver- 
sation?— When  I  had  finished  page  US,  or 
sheet  H,  the  proof-sheet  I,  came  into  my 
hand ;  upon  examining  sheet  I,  there  was  a 
part,  which,  in  my  weak  judgment,  appeared 
of  a  'dangerous  tendency ;  I  therefore  imme- 
diately concluded  in  my  mind  not  to  proceed 
any  farther  in  the  work ;  accordingly  I  wrote 
a  short  note  to  Mr.  Paine ;  this  was  about 
two  o^clock  in  the  aflefnoon,  determining  to 
send  a  letter,  with  the  remainder  of  the  copy. 
I  felt  a  degree  of  reluctance  from  the  circiim- 
..  stance  of  Mr.  Fame's  civilities  that  I  had 
experienced  as  a  gentleman  and  an  employer ; 
and  I  was  fearful  I  should  not  have  courage 
in  the  morning  to  deliver  up  the  copy ;  but  a 
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drnmistaiice  occurred  in  the  course  of  the 

day,  which  enabled  me  to  do  it  with  satisfac- 
tion to  myself.  I  will  relate  the  circum- 
stance, if  you  will  give  me  leave. 

Was  Mr.  Paine  present  when  that  circum- 
stance happened  ? — He  was :  and  as  it  may, 
in  the  eyes  of  the  courty  exculpate  me  from  a 
charge  that  Mr.  Paine  has  thought  proper  to 
bring  against  me,  I  shall  esteem  it  a  favour 
of  the  court  if  they  will  suffer  me  to  mention 
every  circumstance  of  that  kind. — ^That  veiy 
day  at  six  o'clock  Mr.  Pune  called  upon  me. 

Do  you  recollect  the  day  ? — I  have  a  copy 
of  that  letter,  which  is  dated  the  17tli  of 
January,  so  that  he  must  have  called  upon 
me  on  the  16th.  Mr.  Paine  called  upon  me, 
and,  as  was  rather  unusual,  at  least  to  my 
knowledge,  he  was  rather  intoxicated  by  h-  ly^ 
quor.  He  had,  I  believe,  that  day,  dined 
with  Mr.  Johnson,  in  St  Paul's  Church>yard. 
Being  intoxicated,  he  introduced  a  subject  we 
have  unfortunately  differed  on  several  times  ; 
the  subject  of  religion,  a  favourite  subject 
with  him  when  intoxicated.  I  am  sorry  to 
mention  these  circumstances;  but  it  wUl 
justify  me  in  the  eyes  of  the  public,  as  part 
of  the  appendix  has  done  me  material  injury 
in  my  profession.  The  subject  of  debate  raa 
very  high;  he  opposed  every  thing  with 
great  virulence,  till  at  length  he  came  to 
personal  abuse,  very  much  so,  both  to  myself 
and  Mrs.  Chapman.  Aji  observation  was 
made  by  Mrs.  Chapman,  late  in  the  evening, 
I  believe  near  ten  o'clock,  at  which  Mr.  Paine 
was  particularly  ofiended;  rising  up  in  a 
great  passion,  he  said  he  had  not  been  so 
personally  afiironted  in  the  whole  course  of 
his  life  before. 

Mr.  Erskine.  The  information  charges  no 
offence  like  this. 

Court.  This  is  no  offence,  it  appears  only 
at  present  to  be  impertinent 

Mr.  Erskine.  I  admit  the  publication,  bil* 
I  cannot  admit  that  letter. 

Mr.  Sol.  Gen.    Go  on. 

Chapman.  Mr.  Paine  accordingly  rose  in  a 
great  passion,  declaring  that,  as  I  was  a  dis- 
senter, he  had  a  very  bad  opinion  of  dissenters 
in  general ;  he  believed  them  all  to  be  a  pack 
of  hypocrites,  and  therefore  he  must  deat 
very  cautiously  with  them,  and  begged,  tliere- 
fore,  that  in  the  morning,  before  I  proceededf 
any  further  in  his  work,  we  should  have  a* 
settlement.  I  felt  a  degree  of  pleasure  in  it,  as 
it  enabled  me,  with  courage,  next  morning,  in 
deliver  up  his  copy,  which  I  had  before  die 
termined.  I  sent  a  letter  next  morning,  in< 
closing  the  whole  of  his  copy.  He  callea 
upon  me,  and  made  many  apologies  for  what 
he  had  said :  he  said  that  it  was  the  effect  ot 
liquor,  and  hoped  that  I  would  pass  it  over, 
and  proceed  with  the  work;  but  being  de- 
termined on  the  matter,  I  would  not  upon 
any  account. 

And  did  you  state  to  him  the  reason  why 
you  would  not  go  on  with  the  wo  k  ?— I  duU 
The  letter  will  show  the  reason* 
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You  have  toM  us  tliat  Mr.  Paine  was  your 
^employer,  so  far  as  you  did  print.  Did  you 
"e^er  make  any  ofFers  to  any  liotly  to  buy  the 
copy  of  the  Second  Part  of  the  Rights  of 
iMan  ?~I  diJ. 

To  whom  ?— To  Mr.  Paine. 

When  you  made  these  offers,  did  he  accept 
them  or  refuse  them,  or  how  did  he  treat  the 
offers  ? — I  made  him  three  separate  offers  in 
the  different  stages  of  the  work ;  the  first,  I 
helieve,  was  a  Tumdred  guineas,  the  second 
five  hundred,  and  the  last  was  a  thousand. 

To  these  offers,  what  did  Mr.  Paine  an- 
swer?— To  tlie  best  of  my  recollection,  he 
answered,  tliat  as  it  was  his  intention  to 
publish  a  small  edition  of  his  work^  he  wished 
to  reserve  it  in  his  own  hands. 

Uave  you  seen  this  Mr.  Paine  write  ? — I 
have. 

Do  you  think  you  know  his  hand-writing  ? 
r-Ithinkldo. 

Look  at  that  letter,  (dated  Feb.  16, 1792,) 
is  that  his  hand- writing  ?--I  think  it  is. 

Look  at  that  (dated  Feb.  16,  179i,)  en- 
closed in  the  above. — I  think  that  is  bis 
hand- wri  tin  o;. 

Look  particularly  at  this  short  note,  (dated 
April  21,  1792,}  is  that  bis  hand-writing  ?•— I 
believe  it  is. 

•  Here  is  an  order  directed  to  yourself,  (dated 
Feb.  7, 1792,)  look  at  that,  is  that  his  hand- 
writing?— It  is. 

Look  at  that  letter,  (dated  June  29, 1792,^  is 
that  Mr.Paine's  hand-writing? — 1  believe  it  is. 

Look  at  that  letter,  (the  letter  to  the  At- 
torney-general, dated  Paris,  the  1 1th  of  Xov.) 
is  that  Mr.  Paine's  hand-writing  ? — I  cannot 
Speak  with  any  certainty. 

Do  you  believe  that  to  be  his  hand- writing? 
•^l  am  inclined  to  think  it  is. 

Tfumas    Chapman,    crpss-examincd   by    Mr. 
Erskine, 

In  the  first  place,  how  often  have  you  seen 
3/1t.  Paine  write  ? — I  presume  a  dozen  limes. 

Did  you  ever  lyok  at  him  when  ho  was 
writinc,  so  as  particularly  to  observe  how  he 
formed  his  characters  ? — Decency  would  not 
suffer  me  to  look  particularly. 

I  take  for  granted,  tliat  you  did  not  at  that 
time  suppose  vou  should  be  called  upon  to 
proye  his  hand-writing,  and  did  not  of  course 
take'  any  no  lice  of  it  Did  you,  upon  your 
*  OAtb,  look  at  it  with  a  view  of  saying,  1  will 
sec  liow  this  man  writes  ixi  order  that  I  may 
know  his  writing  again  ? — I  did  not. 

Dill  you  ever  bcc  any  other  writing  than 
Ibat  you  have  dc>ci  ibed  ? — ^No. 

Then  you  are  only  inclined  to  believe  that 
last  loUcr  is  his  hanil- writing? — Yes. 

Mr.  SoL  Gf.n.  Do  you  believe  that  that  last 
Icttrr  is  his  hand-writing?— I  thinkitis. 

Mr.  Erskinc,  Do  you  mean  to  say,  that  you 
liavc  a  firmer  bclicl  of  ii  now  than  you  had  a 
moment  ago  ? — Yes. 

Wh.it  has  produced  this  change^  in  your 
opiiiioa  .^-*By  the  manner  of  bis  signature. 


Had  not  you  looked  at  his  signature  before? 
— It  struck  me  that  there  was  something 
particular  in  the  manner  of  his  writing  his 
signature. 

Then  you  have  a  firmer  belief  now  than  you 
had  a  few  m'mutes  ago  ? — Yes. 

[The  Letters  read.] 

"  ^Ir.  Chapman,  please  to  deliver  to  Mr. 
Jordan  the  remaining  sheets  of  the  Rights  of 
Man.  TnoMAS  Paine." 

«  Feb,  7tk,  92." 

«  Feb,  16, 1792. 

**  For  your  satisfaction  and  my  own,  I  send 
you  the  enclosed,  tho*  I  do  not  apprehend 
there  will  be  any  occasion  to  use  it ;  it  in  case 
there  should,  vou  will  immediately  send  a 
line  for  me  under  cover,  to  Mr.  Johnson,  Sf. 
Paul's  Church-yard,  who  will  forward  it  to 
me,  upon  which  I  shall  come  and  answer  per- 
sonally for  the  work.— Send  also  to  Mr. 
Home  Tooke.  T.  P.**  ^ 

"  Mr.  Jordan, 

No.  166,  Fleet-street." 

"  Feb,  16, 1792. 
"  Sir ;  Should  any  person,  under  tlie  saDC'> 
tion  of  any  kind  of  authority,  inquire  of  you 
respecting  the  author  and  publisher  of  the 
Rights  ot  Man,  you  will  please  to  me'ntion 
me  as  the  author  and  publislier  of  tliat  work, 
and  show  to  such  person  this  letter.    1  will^ 
as  soon  as  I  am'  made  acquainted  with  it, 
appear  and  answer  for  the  work  personally. 
•*  Your  humble  servant,  Thomas  Paine. 
•   "Mr.  Jordan, 
No.  166,  Fleet-street." 

*' Jpril  Qi,  1702, 
"  Mr.  Jordan ;  Please  to  settle  the  account 
of  the  sale  of  the  pamphlets  with  Mr.  John- 
son, as  I  am  at  present  engaged  in  getting 
forward  another  small  work  for  publication. 
"  Your's,  &c.  TuojCAS  Paine." 

"  Mr.  Jordan, 
No.  166,  Fleet-street." 

«  London,  June  29, 1798. 
"  Sir ;  I  have  drawn  on  you  two  drafts  for 
one  hundred  and  fifty  pounds  each,  one  at 
seven  days  sight,  the  other  at  fourteen,  pay- 
able to  Mr.  Johnson,  or  order,  for  monies 
which  he  has  advanced  on  my  account,  and 
bills  which  are  due,  which  drafts  please  to 
pay,  and  place  the  same  to  my  account. 

"  Yours,  &c.  Thomas  Pat  me." 

•*  Mr.  Jordan, 
No.  166,  Fleet-street." 

<*  Paris,  1 1/A  ofXovember^ 
1*/  year  of  the  Repttblic,** 

'*  Sir;  As  there  can  be  no  personal  resent- 
ment betweeoTtwo  strangers,  I  write  this 
letter  to  you,  as  to  a  man  against  whom  I 
have  no  animosity. 

"  You  have,  as  attorney-general,  com- 
menced a  prosecution  against  me,  as  the 
author  of  Rights  of  Man.  Had  not  my  duty 
in  consequence  of  my  being  elected  a  piembcr 
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of  the  National  Convention  of  France,  called 
me  from  Endand,  I  should  have  sUid  to 
have  contested  the  injustice  of  that  prosecu- 
tion ;  not  upon  my  own  account,  for  I  cared 
not  ahout  the  prosecution,  but  to  have  de- 
fended the  principles  I  had  advanced  in  the 
work. 

«  The  duty  I  am  now  engaged  in  is  of  too 
much  importance  to  permit  me  to  trouble 
ra;rself  about  your  prosecution :  when  I  have 
leisure,  I  shall  have  no  objection  to  meet  you 
on  that  ground ;  but  as  I  now  stand,  whether 
you  go  on  with  the  prosecution,  or  whether 
you  do  not,  or  whether  you  obtain  a  verdict, 
or  not,  is  a  matter  of  the  most  perfect  indif- 
ference to  me  as  an  individual.  Ifyou  obtain 
one  (which  you  are  welcome  tOj  ifyou  can 
get  it)  it  cannot  aflfect  me  either  in  person, 
property,  or  reputation,  otherwise  than  to 
increase  the  latter;  and  with  respect  to  your- 
self it  is  as  consistent  that  you  obtain  a 
verdict  against  the  man  in  the  moon  as 
against  me :  neither  do  I  see  how  you  can 
continue  the  prosecution  against  me  as  you 
would  have  done  against  one  of  your  own 
people  who  had  absented  himself  because  he 
was  prosecuted :  what  passed  at  Dover  proves 
that  my  departure  from  England  was  no 
secret. 

"  My  necessary  absence  from  your  country 
now,  in  consequence  of  my  duty  here,  affords 
the  opportunity  of  knowing  whether  the  pro- 
secution was  intended  against  Thomas  Paine, 
or  against  the  rights  of  the  people  of  England 
to  investigate  systems  and  prmciples  of  go- 
vernment; for  as  I  cannot  now  be  the  object 
of  the  prosecution,  the  going  on  with  the 
prosecution  will  show  that  something  else 
was  the  object,  and  that  something  else  can 
be  no  other  than  the  people  of  England,  for 
it  is  against  their  rights,  and  not  against  me, 
that  a  verdict  or  sentence  can  operate,  if  it 
can  operate  at  all.  Be  then  so  candid  as  to 
tell  the  jury  (if  j-ou  choose  to  continue  the 
process)  whom  it  is  you  are  prosecuting,  and 
on  whom  it  is  that  the  verdict  is  to  fall. 

"  But  I  have  other  reasons  than  those  I 
have  mentioned  for  writing  you  this  letter  : 
and,  however  you  may  choose  to  interpret 
them,  they  proceed  from  a  good  heart.  The 
time,  Sir,  is  becoming  too  serious  to  play  with 
court  prosecutions,  and  sport  with  national 
rights.  The  terrible  examples  that  have 
tsdken  place  here,  upon  men  who  less  than  a 
year  ago  thought  themselves  as  secure  as  any 
prosecuting  judge,  jury,  or  attorney-general, 
can  now  do  m  England,  ought  to  have  some 
weight  with  men  in  your  situation.  That  the 
government  pf  England  is  as  great,  if  not  the 
greatest,  perfection  of  fraud  and  corruption 
that  ever  took  place  since  governments  began, 
is  what  you  cannot  be  a  stranger  to,  unless 
the  constant  habit  of  seeing  it  has  blinded 
your  senses ;  but  though  you  m^y  not  choose 
to  see  it,  the  people  are  seeing  it  very  fast, 
and  the  progress  is  beyond  what  you  may 
choose  to  beSere.    Is  it  possible  that  you;  or 
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I  can  believe,  or  that  reason  can  make  any 
other  man  believe,  that  the  capacity  of  such 
a  man  as  Mr.  Guelpb,  or  any  of  his  profligate 
sons,  is  necessary  to  the  government  of  a 
nation.  I  speak  to  you  as  one  man  ought  to 
speak  to  another :  aiid  I  know  also,  that  I 
speak  what  otlier  people  are  beginning  to 
think. 

**  That  you  cannot  obtain  a  verdict,  (and  if 
you  do  it  will  siirnify  nothing)  without  packing 
a  jury,  and  we*  both  know  that  such  tricks 
are  practised  is  what  I  have  very  good  reason 
to  believe.  I  have  gone  into  coflcc-houses, 
and  places  where  I  was  unknown,  on  purpose 
to  learn  the  currency  of  opinion,  and  I  never 
yet  saw  any  company  of  twelve  men  that 
condemned  the  book ;  but  I  have  often  found 
a  greater  number  than  twelve  aoproving  it, 
and  this  I  think  is  a  fair  way  of  collecting" the 
natural  currency  of  opinion.  Do  not  then. 
Sir,  be  the  instrument  of  drawing  twelve  men 
into  a  situation  ^at  may  be  injtu-ious  to 
them  afterwards.  I  do  not  speak  this  fron^ 
poUcy,  but  from  benevolence;  but  if  you 
choose  to  go  on  with  the  process,  I  make  it 
my  request  to  you  that  you  will  read  this 
letter  in  court,  after  which  the  judge  and  the 
jury  may  do  as  they  please.  As  I  do  not 
consider  myself  the  object  of  the  prosecution^ 
neither  can  1  be  affected  by  the  issue,  one 
way  or  the  other,  I  shall,  though  a  foreigner 
in  your  country,  subscribe  as  much  money  as 
any  other  man  towards  supporting  the  ri^ht 
of.  the  nation  against  the  proseCntion ;  ana  it 
is  for  this  purpose  alone  that  I  shall  do  it. 
"  TuoHAS  Paine.** 

**  To  Arch.  Macdonald, 
Attorney- general ." 

"  As  I  have  not  time  to  copy  letters,  you 
will  excuse  the  corrections. 

"  P.  S.  I  intended,  had  I  staid  in  England, 
to  have  published  the  information,  with  my 
remarks  upon  it,  before  the  trial  came  onj 
but,  as  I  am  otherwise  en^ged,  I  reserve 
myself  till  the  trial  is  over,  when  I  shall  reply 
fully  to  every  thing  you  shall  advance. 

a  nf ,  p," 

Andrew  Milne  sworn. 
Examined  by  Mr.  Bearcroft, 

I  believe  you  lived  with  Mr.  Jordan? — 
Yes. 

When  ? — About  this  time  twelvemonth. 

Did  you  at  any  time  see  Mr.  Paine  at  Mr^ 
Jordan's  ?— Yes, 

What  was  the  business  he  came  upon  ?«^ 
It  was  respecting  money  principally. 

Did  you  ever  go  to  the  printers  of  that 
book  while  it  was  m  hand  f — ^The  Second  Part 
I  did. 

Did  you  go  by  the  directions  of  any-body, 
and  by  whose  directions? — By  Mr.  Paine's 
directions. 

Had  you  occasion  to  see  him  more  than 
once  ? — Yes. 

Did  you  at  any  time  get  an  order  Crom  hita 
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to  Mr.  Crowder,  the  printer? — Yes,  once  in 
particular. 

Was  that  before  or  after  it  was  gone  out  of 
the  bands  of  Chapman  ? — After. 

Did  you  ever  see  him  at  Jordan's  shop, 
after  it  had  been  pubhshed,  more  than  once  ? 
—Yes. 

Tell  us  the  circumstances. — ^Respecting  that 
note,  in  which  he  mentions  Mr.  HomcTooke; 
I  was  in  the  shop  at  the  time  Mr.  Paine  came 
with  Mr.  HomeTooke  to  Mr.  Jordan's,  in  the 
evening ;  the  conversation  was  in  the  parlour; 
I  did  not  hear  the  conversation,  but  I  knew 
of  it  afterwards. 

I  don't  ask  you  what  you  learned  from  any 
body  else;  did  you  learn  it  from  Paine  .^ — 
No.^       ^ 

Did  you  see  any  money  pcud  by  Jordan  to 
Ifr.  Pame  on  account  of  this  book  ? — Yes. 

JoAfi  Purdue  sworn. — ^Examined  by  Mr.  Wood. 

Are  you  acquainted  with  Mr.  Paine?— I 
vas  formerly. 

How  long  ago  ? — ^I  have  not  seen  him  since 
he  went  to  America. 

He  was  in  the  Excise  ? — He  was  in  the  Ex- 
cise. 

Are  you  acquainted  with  his  hand-writing? 
—Formerly  I  was. 

Look  at  these  letters,  and  say,  whether  you 
believe  them  to  be  his  hand-writing  ? — I  be- 
lieve they  all  are. 

The  extracts  from  the  libel  read,  as  follows : 

Page  21. 

**  All  hereditary  eovemment  is  in  its  na- 
ture tyranny.  An  heritable-crown,  or  an  he- 
ritable throne,  or  by  what  other  fanciful  name 
such  things  may  be  called,  have  no  other  sig- 
nificant explanation  than  that  mankind  are 
heritable  property.  To  inherit  a  government, 
is  to  inherit  tne  people,  as  if  they  were  flocks 
and  herds !" 

Page  47. 

"  This  convention  met  at  Philadelphia  in 
May  1787,  of  which  general  Washmeton  was 
elected  president.  He  was  not  at.tnattime 
connected  with  any  of  the  state-governments, 
or  with  Congress.  He  deliveredT  up  his  com- 
mission when  the  war  ended,  and  since  then 
liad  lived  a  private  citizen. 

"  The  convention  went  deeply  into  all  the 
subjects^  and  having,  after  a  variety  of  debate 
and  investigation,  agreed  among  themselves 
upon  the  several  parts  of  a  federal  constitu- 
tion, the  next  question  was,  the  manner  of 
giving  it  authority  and  practice 

"  for  this  purpose,  they  did  not,  like  a 
cabal  of  courtiers,  send  for  a  Dutch  Stadt- 
holder,  or  a  German  Elector;  but  they  re- 
ferred the  whole  matter  to  the  sense  and  in* 
terest  of  tlie  country." 

Page  52. 

"  The  history  of  the  Edwards  and  Henries, 
and  up  to  the  cominencemeat  of  the  Stuarts, 


exhibits  as  many  instances  of  tyranny  as 
could  be  acted  within  the  limits  to  which  the 
nation  had  restricted  it.  The  Stuarts  endea- 
voured to  pass  those  limits,  and  their  fate  is 
well  known.  In  all  those  instances  we  see 
nothing  of  a  constitution,  but  only  of  restric- 
tions on  assumed  power. 

'*  After  this,  another  William,  descended 
from  the  same  stock,  and  claiming  from  the 
same  origin,  gsuned  possession;  and  of  the 
two  evils,  James  and  William,  the  nation  pre- 
ferred what  it  thought  the  least ;  since,  fronx 
circumstances,  it  must  take  one.  The  act, 
called  the  Bill  of  Rights,  comes  here  into 
view.  What  is  it  but  a  bargain,  which  the 
parts  of  the  government  made  with  each  other 
to  divide  powers,  profits,  and  urivileges?  You 
shall  have  so  much,  ana  I  will  have  the  rest ; 
and  with  respect  to  the  nation,  it  said,  for 
your  share,  you  shall  have  the  right  of  peli* 
tioning.  This  being  the  case,  the  Bill  of 
Rio;hts  is  more  properly  a  bill  of  wrongs,  and 
of  msult.  As  to  what  is  called  the  Conven- 
tion Parliament,  it  was  a  thing  that  made  it- 
self, and  then  made  the  authority  by  whieh 
it  acted.  A  few  nersons  got  together,  and 
called  themselves  by  that  name.  Several  of 
them  had  never  been  elected,  and  none  of 
them  for  the  purpose. 

"  From  the  time  of  William,  a  species  of 
government  arose,  issuing  out  of  this  coalitioii 
Sill  of  Rights ;  and  more  so,,  since  the  cor- 
ruption introduced  at  the  Hanover  succession, 
by  the  agency  of  Walpole ;  that  can  be  de- 
scribed by  no  other  name  than  a  despotic 
legislation.   Though  the  parts  may  embarrass 
each  other,  the  wnole  has  no  bounds;  and 
the  only  right  it  acknowledges  out  of  itself  is 
the  ri^ht  of  petitioning.    Where  then  is  the 
'  constitution  either  that  gives  or  that  restrains 
power  ? 
**  It  is  not  because  a  part  of  the  govera- 
{  ment  is  elective,  that  makes  it  less  a  despo- 
;  tbm,ifthe  persons  so  elected,  possess  after^ 
wards,  as  a  i>arliament,  unlimited  powers. 
Election,  in  this  case,  becomes  separated  fvoai 
reoresentation,  and  th6  candidates  arecan- 
dioates  for  despotism.'' 

Page  56. 

*^  The  attention  of  the  government  of  Eng- 
land (for  I  rather  choose  to  call  it  by  this 
name,  than  the  English  government)  appears 
since  its  political  connexion  with  Germanv, 
to  have  been  so  completely  engrossed  and  kb* 
sorbed  by  foreign  afiairs,  ana  the  means  of 
raising  taxes,  that  it  seems  to  exist  for  no 
other  purposes.  Domestic  concerns  are  neg- 
lected ;  and  with  respect  to  regular  law,  there 
is  scarcely  such  a  thmg." 

Page  63.    Note. 

"  With  respect  to  the  two  Houses,  of  which 
the  Enelish  Parliament  is  composed,  they  ap- 
pear to  DC  effectually  influenced  into  one,  and^ 
as  a  legislature,  to  liave  no  temper  of  its  own. 
The  minister,  whoever  he  at«oy  time  may 
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be,  touches  it  as  with  an  opium  wand,  and  it 
sleeps  obedience. 

<<  But  if  we  look  at  the  distinct  abilities  of 
the  two  Houses,  the  difference  will  appear  so 
great,  as  to  show  the  inconsistency  of  placing 
power  where  there  can  be  no  certainty  of  the 
judgment  to  use  it.  Wretched  as  the  state  of 
representation  is  in  England,  it  is  manhood 
compared  with  what  is  called  the  House  of 
Lords ;  and  so  Uttle  is  this  nicknamed  House 
regarded,  that  the  people  scarcely  inquire 
adt  any  time  what  it  is  doing.  It  appears 
also  to  be  most  under  influence,  and  the  fur- 
tfiest  removed  from  the  general  interest  of 
the  nation.'' 

Pages  107-106. 

**  Having  thus  glanced  at  some  of  the  de- 
ivcts  of  the  two  Houses  of  Parliament,  I  pro- 
ceed to  what  is  called  the  crown,  upon  which 
I  shall  be  very  concise. 

^'  It  signifies  a  nominal  office  of  a  million 
sterling  a  year,  the  business  of  which  consists 
in  receiving  the  money.  Whether  the  person 
be  wise  or  foolish,  sane  or  insane,  a  native  or 
a  foreiener,  matters  not.  Every  ministry  acts 
upon  Uie  same  idea  that  Mr.  Burke  writes, 
namely,  that  the  people  must  be  hoodwinked, 
and  held  in  superstitious  ignorance  by  some 
bugbear  or  other;  and  what  is  caUed  the 
crown  answers  this  purpose,  and  therefore  it 
answers  all  the  purposes  to  be  expected  from 
it.  This  is  more  than  can  be  said  of  the  other 
two  branches.  The  hazard  to  which  this 
<iffice  is  exposed  in  all  countries,  is  not  from 
any  thing  that  can  happen  to  the  man,  but 
from  what  may  happen  to  the  nation — the 
danger  of  its  coming  to  its  senses.'' 

Page  116.    Note. 

^  I  happened  to  be  in  England  at  the  cele- 
bration ot  th^  centenary  of  the  revolution  of 
1688  The  characters  of  William  and  Mary 
have  always  appeared  to  me  detestable ;  the 
'9iie  seeking  to  destroy  his  uncle,  and  the 
other  her  father,  to  get  possession  of  power 
-'  Ibemselves ;  yet,  as  the  nation  was  disposed 
to  think  something  of  that  event,  I  felt  hurt 
^t  seeing  it  ascribe  the  whole  reputation  of  it 
to  a  man  who  had  undertaken  it  as  a  job,  and 
who,  besides  what  he  otherwise  got,  charged 
600,000/.  for  the  expense  of  the  little  fleet 
that  brought  him  from  Holland.  George 
Ae  First  acted  the  same  close-fisted  part  as 
William  had  done,  and  bought  the  duchy  of 
"Bremen  with  the  money  he  got  from  England, 
J60,000/.  over  and  above  nis  pav  as  King; 
9nd  having  thus  purchased  it  at  tne  expense 
of  England,  added  it  to  his  Hanoverian  domi- 
nions for  his  own  private  profit  In  fact, 
ev^ry  nation  that  does  not  govern  itself,  is 
governed  as  a  job.  England  has  been  the 
pey  of  jobs  ever  since  the  Revolution.'' 

Page  161. 

**  The  fraud,  hypocrisy,  and  imposition  of 
CovenkmeiitSi  are  now  bc^^nmng  to  be  too 


well  understood  to  promise  them  any  long 
career.  The  farce  of  monarchy  and  aristo- 
cracy, in  all  countries,  is  following  that  of 
chivalry,  and  Mr.  Burke  is  dressing  for  the 
fimeral.  Let  it  then  pass  quietly  to  the  tomb 
of  all  other  follies,  and  the  mourners  be  com- 
forted. 

**  The  time  is  not  very  distant  when  Eng- 
land will  laugh  at  itself  for  sending  to  Hol- 
land, Hanover,  Zell,  or  Brunswick  for  men, 
at  the  expense  of  a  million  a  year,  who  un- 
derstood neither  her  laws,  her  language,  nor 
here  interest,  aud  whose  capacities  would 
scarcely  have  fitted  them  for  the  office  of 
parish  constable.  If  government  could  be 
trusted  to  such  hands,  it  must  be  some  easy 
and  simple  thing  indeed,  and  materials  fit  for 
all  the  purposes  may  be  found  in  eveiy  towa 
and  village  in  England." 

Depekce. 
The  hon.  Thamiu  Ertkine : 

Gentlemen  of  the  jury ;  The  attorney-ge- 
neral, in  that  part  of  his  address  which  re« 
ferrea  to  a  letter,  supposed  to  have  been 
written  to  him  from  France,  exhibited  signs 
of  strong  sensibility  and  emotion. — I  do  not, 
I  am  sure,  charge  him  with  acting  a  part  to 
seduce  you ;  on  the  contrary,  I  am  persuaded, 
from  m^  own  feelings,  and  from  my  acquain- 
tance with  my  friend  from  our  childhood  up- 
wards, that  he  expressed  himself  as  he  felt. 
— But,  gentlemen,  it  he  felt  those  painful 
embarrassments,  you  may  imagine  what  unfa 
must  be: — He  can  only  feel  Tor  the  august 
character  whom  he  represents  in  this  p&ce, 
as  a  subject  for  his  sovereign,  too  &r  removed 
by  custom  from  the  intercourses  which  gene- 
rate affections,  to  produce  any  other  senti- 
ments than  those  that  flow  from  a  relation 
common  to  us  all :  but  it  will  be  remembered, 
that  I  stand  in  the  same  relation^  towards 
another  great  person  more  deeply  impli<^trd 
by  this  supposed  letter ;  who,  not  restrained 
firom  the  cultivation  of  personal  attachment 
by  those  qualifications  which  must  always 
secure  them,  has  exalted  my  duty  to  a  prince, 
into  a  warm  and  honest  affection  between 
man  and  man. — ^Thus  circumstanced,  I  cer- 
tainly should  have  been  glad  to  have  had  an 
earlier  opportunity  of  knowing  correctiy  tha 
contents,  of  this  letter,  and  whether  (which  I 
positively  deny)  it  proceeded  from  the  de- 
fendant. Coming  thus  suddenly  upon  us,  I 
see  but  too  plainly  the  impression  it  has  made 
upon  you  who  are  to  try  the  cause,  and  I  feci 
its  weight  upon  m^fulfy  who  am  to  conduct  it ; 
but  this  shall  neither  detach  me  from  my 
duty,  nor  enervate  me  (if  I  can  help  it)  in  the 
discharge  of  it. 

Ifthe  attorney-general  be  well  founded  in 
the  commentaries  he  has  made  to  you  upon 

•  Mr.  Erskine  was  then  attomejr-gcneral 
to  the  prince  of  Wales.— JScWor  (fEnrtkiwrt 
Speechis. 
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the  book  wliich  he  prosecutes ; — if  he  be  war- 
ranted by  the  law  of  Endand,  in  repressing 
its  circulation,  from  the  illegal  and  dangerous 
matters  contained  in  it; — it  that  suppression 
be,  as  he  avows  it,  and  as  in  common  sense 
it  must  be,  the  sole  object  of  the  prosecution, 
the  public  has  great  reason  to  lament  that 
this  letter  should  have  been  at  all  brought 
into  the  service  of  the  cause : — It  is  no  part 
of  the  charge  upon  the  record ; — it  had  no 
existence  for  months  after  the  work  was  com- 
posed and  publi:>hed  ; — it  was  Aot  written 
by  the  defendant,  if  written  by  him  at 
all,  till  after  he  had  been  in  a  manner  in- 
sultingly expelled  from  the  country  by  the 
iniiuence  of  government;  it  was  not  even 
written  till  he  had  become  the  subject  of  ano* 
ther  country. — ^It  cannot,  therefore,  by  any 
ildr  inference,  decipher  the  mind  of  the  author 
when  he  composea  his  work :  still  less  can  it 
affect  the  construction  of  the  language  in 
which  it  is  written.  The  introduction  ot  this 
letter  at  all  is,  therefore,  not  only  a  departure 
from  the  charge,  but  a  dereliction  of  the  ob- 
ject of  the  prosecution,  which  is  to  condemn 
the  book: — ^since,  if  the  condemnation  of  the 
author  is  to  be  obta'med,  md  by  the  work  itself ^ 
but  by  collateral  matter  not  even  existing  when 
it  was  written,  nor  known  to  its  various  pub- 
lishers throughout  the  kingdom,  how  can  a 
verdict  upon  tuch  grounds  condemn  the  toork^ 
dr  criminate  other  publishers,  strangers  to  the 
d9llateral  matter  on  which  the  conviction  may 
be  obtained  to-day  ?  I  maintain,  therefore, 
upon  every  principle  of  sound  policy,  as  it 
affects  the  interests  of  the  crown,  and  upon 
every  rule  of  justice,  as  it  affects  the  autnor 
of  The  Rights  of  Man,  that  the  letter  should 
be  wholly  dismissed  from  your  consideration. 

Gentlemen,  the  attorney-general  has 
thought  it  necessary  to  inform  you,  that  a 
rumour  had  lieen  spread,  and  had  reached  his 
cars,  that  he  only  carried  on  the  prosecution 
as  a  public  prosecutor,  but  without  the  con- 
currence of]  his  own  judgment;  and  therefore 
to  add  the  just  weight  of  his  private  character 
to  his  public  duty,  and  to  repel  what  he 
thinks  a  calumny,  he  tells  you  that  he  should 
have  deserved  to  have  been  driven  from  so- 
ciety, if  he  had  not  arraigned  tlie  work  and 
the  author  before  you.  Here  too  we  stand  in 
situations  very  different :— I  have  no  doubt  of 
the  existence  of  such  a  rumour,  and  of  its 
having  reached  his  ears,  because  he  says  so ; 
but  for  the  narrow  circle  in  which  any  rumour, 
personally  implicating  my  learned  fhend^s 
character,  has  extended,  I  might  appeal  to 
the  multitudes  who  surrouiid  us,  and  ask, 
which  of  them  all,  except  the  few  connected 
in  office  with  the  Crown,  ever  heard  of  its 
existence.--.But  with  regard  to  myself,  every 
man  within  hearing  at  this  moment,  nay, 
the  whole  people  of  England,  have  been  wit- 
nesses to  the  calumnious  clamour  that,  by 
every  art,  has  been  raised  and  kept  up  against 
)f  £. — ^In  every  place,  where  busmess  or  plea- 
sure collects  the  public  together,  day  after 
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day  fwy  name  and  character  have  been  the 
topics  of  injurious  reflection. — And  for  what  ? 
— only  for  not  having  shrunk  from  the  dis- 
charge of  a  duty,  which  no  personal  advantage 
recommended,  and  which  a  thousand  diffi- 
culties repelled. — But,  gentlemen,  I  have  no 
complaint  to  make,  either  against  the  printers 
of  those  libels,1ior  even  against  their  authors : 
— the  greater  part  of  them,  hurried  perhaps 
away  by  honest  prejudices,  mayhave  believed 
they  were  serving  their  country  by  rendering 
me  the  object  of  its  suspicion  and  contempt ; 
and  if  there  have  been  amongst  them  others 
who  have  mixed  in  it  firom  personal  malice 
and  unkindness,  I  thank  God  I  can  forgive 
thetn  also. — Little  indeed  did  they  know  me,* 
who  thought  that  such  calumnies  would  in- 
fluence my  conduct :  I  will  for  ever,  at  all 

BAZARDS,  ASSERT  THE  DIGNITY,  INDEPENDENCFy 
AND  IJITEOniTY  OF  TUB  EnCLISH  BAR;  WITH- 
OUT WHICH,  IMPARTIAL  JVSTICE,  THE  MOST 
VALUABLE    PART    OP  THE   ENGLISH    CONSTITL- 

TiOK,  CAN  HAVE  NO  EXISTENCE. — From  the 
moment  that  any  advocate  can  be  permitted 
to  say,  that  he  will  or  will  not  stand  between 
the  Crown  and  the  subject  arraigned  in  the 
court  where  he  daily  sits  to  practice,  from 
that  moment  the  litterties  of  England  are  at 
an  end. — If  the  advocate  refuses  to  defend, 
from  what  he  may  think  of  the  charge  or  of 
the  defence,  he  assumes  the  character  of  the 
judge ;  nay,  he  assumes  it  before  the  hour  of 
judgment ;  and  in  prooortion  to  his  rank  and 
reputation,  puts  the  ueavy  intlueuce  of  per- 
haps a  mistaken  opinion  into  the  scale  agam&t 
the  accused,  in  whose  favour  the  benevolent 
principle  of  English  law  makes  all  presump- 
tions, and  which  commands  the  very  judge 
to  be  his  counsel 

Gentlemen,  it  is  now  my  duty  to  address 
myself  without  digression  to  the  defence. 

The  first  thing  which  presents  itself  in  the 
discussion  of  any  subject,  is  to  state  dis- 
tinctly, and  with  precision,  zchat  the  gueslioi^ 
is,  and,  where  prejudice  and  misrepresenta- 
tion have  been  exerted,  to  distinguish  it  ac- 
curately from  what  it  is  not.  The  question 
then  is  not,  whether  the  constitution  of  our 
fathers,  under  which  we  live — under  which  I 
present  myself  before  you,  and  under  which 
alone  you  have  any  jurisdiction  to  hear  me-^ 
be  or  be  not  preferable  to  the  constitution  of 
America  or  France,  or  any  other  human  con- 
stitution.— For  upon  what  principle  can  a 
court,  constituted  by  the  authority  of  any  go- 
vernment, and  administeiing  a  positive  sys- 
tem of  law,  under  it,  pronounce  a  decision 
against  the  constitution  which  creates  its 
authority;  or  the  rule  of  action  which  its 
jurisdiction  is  to  enforce  ? — ^The  common  sense 
of  the  most  uninformed  person  must  revolt  at 
such  an  absurd  supposition. 

I  have  no  difficulty,  therefore,  in  admitting 
that  if  by  accident  some,  or  all  of  you,  were 
alienated  in  opinion  and  affection  from  the 
fonns  and  principles  of  the  English  govern- 
ment|  and  were  impressed  with  tlie  value 
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of  that  unmixed  representative  constitution 
which  this  work  recommends  and  inculcates, 
j'ou  could  not,  on  that  account,  acquit  the  de- 
fendant. Nay,  to  speak  out  plainly,  I  freely 
admit  that  even  if  you  were  avowed  enemies 
to  monarchy,  and  devoted  to  republicanism, 
you  would  be  nevertheless  bound  by  your 
oaths,  as  a  jury  sworn  to  adniinister  justice 
according  to  the  English  law,  tx>  convict  the 
author  of  The  Rights  of  Man,  if  it  were 
brought  home  to  your  consciences,  that  he 
had  exceeded  those  widely-extended  bounds 
which  the  ancient  wisdom  and  liberal  policy 
of  the  English  constitution  have  allotted  to 
the  range  of  a  free  press. — I  freely  concede 
this,  because  vou  have  no  jurisdiction  to  Judge 
either  the  author  or  the  work,  by  any  rule  but 
that  of  English  law,  which  is  the  source  of 
your  authority. — But  having  made  this  large 
concession,  it  follows,  by  a  consequence  so 
inevitable  as  to  be  invulnerable  to  all  argu- 
ment or  artifice,  that  if,  on  the  other  hand, 
you  should  be  impressed  (which  I  know  you 
to  be)  not  onlv  with  a  dutiful  regard,  but 
witli  an  enthusfasro,  for  the  whole  Form  and 
substance  of  your  own  government;  and 
though  you  should  think  that  this  work,  in 
its  circulation  amongst  classes  of  men  unequal 
to  political  researches,  may  tend  to  alienate 
opinion ;  still  you  cannot,  upon  such  grounds^ 
without  a  similar  breach  of  duly,  convict  the 
defendant  of  a  libel,  unless  he  has  clearly 
stepped  beyond  that  extended  range  of  com- 
munication which  the  same  ancient  wisdom 
and  liberal  policy  of  the  British  constitution 
has  allotted  for  the  liberty  of  the  press. 

Gentlemen,  I  admit,  with  tlie  attorney- 
general,  that  in  every  case  where  a  court  has 
to  estimate  the  quality  of  a  writing,  the  mind 
and  intention  of  the  writer  must  be  taken  into 
the  account ; — the  bona,  or  malajidet,  as  law- 
yers express  it,  must  be  examined  :  for  a 
writing  may  undoubtedly  proceed  from  a  mo- 
tive, and  be  directed  to  a  purpose,  not  to  be 
deciphered  by  the  mere  construction  of  the 
thinjg  written. — But  wherever  a  writing  is 
arraigned  as  seditious  or  slanderous,  not  upon 
its  ordinary  construction  in  language,  nor 
from  the  necessary  consequences  of  its  pub- 
lication, under  any  circumstances  and  at  all 
times,  but  that  the  criminality  springs  from 
some  extrinsic  matter,  not  visible  upon  the 
page  itself,  nor  universally  operative,  but  ca- 
pable only  of  being  connected  with  it  by 
evidence,  so  as  to  demonstrate  the  particular 
effect  of  the  publication,  and  the  desi^  of 
the  publisher;  such  a  writing,  not  libellous 
PER  SE,  cannot  be  arraigned  as  the  author's 
work  ih  arraigned  upon  tht  record  before  the 
Court.  I  maintain,  without  the  hazard  of 
contradiction,  that  the  law  of  England  posi- 
tively requires,  for  the  security  of  the  sub- 
ject, that  every  charge  of  a  libel  complicated 
with  extrinsic  facts  and  circumstances,  dehors 
tjic  writing,  roust  appear  literally  upon  the 
record  by  an  averment  of  such  extrinsic  facts 
and  circumstances;  that  the  defendant  may 


know  what  crime  h^  is  called  upon  to  answer, 
and  how  to  stand  upon  his  defence.  What 
crime  is  it  that  the  defendant  comes  to  answer 
for  to-day  ? — what  is  the  notice  that  I,  who 
am  his  counsel,  have  from  this  parchment  of 
the  crime  alleged  a^inst  him  .^— I  come  to 
defend  his  havjmg  wntten  this  book, — ^The  re- 
cord states  nothing  else  : — ^the  general  charge 
of  sedition  in  the  mtroduction  is  notoriously 
paper  and  packthread;  because  the  innuendos 
cannot  enlarge  the  sense,  or  natural  construe* 
tion  of  the  text— The  record  does  not  state 
any  one  extrinno  fact  or  circumstance^  to 
render  the  work  criminal,  at  one  time  mong 
than  another ;  it  states  no  peculiarity  of  time 
or  season^  or  intention,  not  proveable  from 
the  ¥rriting  itself,  which  is  the  naked  charge 
upon  recora.  There  is  nothing  therefore  whidh 
gives  you  any  jurisdiction  beyond  the  con- 
struction of  the  work  itseff;  and  you  cannot 
be  justified  in  finding  it  criminal  because  pub- 
lished at  this  time,  unless  it  would  have  been 
a  criminal  pubUcation  under  any  circum^ 
stances,  or  at  any  other  time. 

The  law  of  England  then,  both  in  its  forms 
and  substance,  being  the  onljf  rule  by  which 
the  author  or  the  work  can  be  justifiedf  or  con- 
demned, and  the  charge  upon  the  record  being 
the  naked  charge  of  a  libel,  the  cause  resolves 
itself  into  a  question  of  the  deepest  importance 

to  us  all,  THE  MATURE  AND  EXTENT  OF  THE 
LIBERTY  OF  THE  ENGLISH  PRESS. 

But  before  I  enter  upon  it,  I  wish  to  fulfil 
a  duty  to  the  defendant,  which,  if  I  do  not  de- 
ceive myself,  is  at  this  moment  peculiarly  ne- 
cessary to  his  impartial  trial. — If  an  advocate 
entertains  sentiments  injurious  to  the  defence 
he  is  engaged  in,  he  is  not  only  justified,  but 
bound  in  duty,  to  conceal  them ;  so,  on  the 
other  hand,  if  his  own  genuine  sentiment?, 
or  any  thing  connected  with  his  character  or 
situation,  can  add  strength  to  his  professional 
assistance,  he  is  bound  to  throw  them  into 
the  scale. — In  addressing  myself,  therefore,  to 
gentlemen  not  only  zealous  for  the  honour  of 
English  government,  but  visibly  indignant  at 
any  attack  upon  its  principles,  and  who 
would,  perhaps,  be  impatient  of  arguments 
from  a  suspected  quarter,  I  give  my  client  the 
benefit  of  aeclaring,  that  I  am,  ana  ever  have 
been,  attached  to  the  genuine  principles  of 
the  British  government ;  and  that,  however 
the  Court  or  you  may  reject  the  application, 
I  defend  him  upon  principles  not  only  con- 
sistent with  its  permanence  and  security,  but 
without  the  establishment  of  which,  it  never 
could  have  had  an  existence. 

The  proposition  which  I  mean  to  maintain 
as  the  oasis  of  the  liberty  of  the  press,  and 
without  which  it  is  an  empty  souna,  is  tRis : 
— that  every  man,  not  intending  to  mislead, 
but  seeking  to  enlighten  others  with  what  his 
own  reason  and  conscience,  however  erro- 
neously, have  dictated  to  him  as  truth,  may 
address  himself  to  the  universal  reason  of  a 
whole  nation,  either  upon  the  sul^ect  of  go- 
vernments in  general,  or  upon  that  of  our  own 
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particular  countiy  -.—that  he  may  analyze  the 
principles  of  ittf  constitution, — ^point  out  its 
error^  and  defects,— -examine  and  publish  its 
corruptions, — ^wam  his  feilow-citizens  against 
their  ruinous  consequences, — and  exert  his 
whole  faculties  in  pointing  out  the  most  ad- 
vantageous changes  in  establishments  which 
he  conuders  to  be  radically  defective,  or 
sliding  from  th^r  object  by  abuse. — AH  this 
every  subject  of  this  country  has  a  right  to 
do,  if  he  contemplates  only  what  he  thinks 
would  be  for  its  advantage,  and  but  seeks  to 
chanse  the  public  mind  by  the  conviction 
which  flows  from  reasonings  dictated  by  con- 
science. 

If,  indeed,  he  writes  what  he  does  not  think  ; 
•^if,  contemplating  the  misery  of  others,  he 
wickedly  condemns  what  his  own  under- 
standing approves; — or,  even  admitting  his 
real  disgust  agunst  the  government  or  its 
corruptions,  if  he  calumnuUes.  living  magis- 
tropes,— or  holds  out  to  individuals,  that  they 
have  a  right  to  run  before  the  public  mind 
in  their  conduct^ — that  they  may  oppose  by 
contumacy  or  force  what  private  reason  only 
disapproves; — ^Uiat  they  may  disobey  the 
law,  because  their  judgment  condemns  it ; — 
or  resist  the  public  will,  because  they  honestly 
wish  to  change  it — he  is  then  a  criminal  upon 
every  principle  of  rational  policy,  as  well  as 
upon  the  immemorial  precedents  of  English 
justice ;  because  such  a  person  seeks  to  dis- 
unite individuals  from  their  duty  to  the 
whole,  and  excites  to  overt  acts  of  misconduct 
in  a  part  of  the  community,  Instead  of  en- 
deavouring to  change,  by  the  impulse  of 
reason,  \&t  universal  assent  which,  in  this 
and  in  every  coimtxy,  constitutes  the  law  for 
all. 

I  have  therefore  no  difficulty  in  admitting, 
that,  if  upon  an  attentive  perusal  of  this  work, 
it  shall  be  found  that  the  defendant  has  pro- 
mulgated any  doctrines  which  excite  inaivi- 
duals  to  withdraw  from  their  subjection  to 
the  law  by  which  the  whole  nation  consents 
to  be  governed ;  if  his  book  shall  be  found 
to  have  warranted  or  excited  that  unfortunate 
cnminal  who  appeared  here  yesterday  to  en- 
deavour to  relieve  himself  from  imprison- 
ment, by  the  destruction  of  a  prison,  or  dic- 
tated to  him  the  language  of  aefiauce  which 
ran  through  the  whole  of  his  defence;* — if 
throughout  the  work  there  shall  be  found 
any  syllable  or  letter,  which  strikes  at  the 
security  of  property,  or  which  hints  that  any 
thin£  less  than  the  whole  nation  can  constitute 
the  &w,  or  that  the  law,  be  it  what  it  may, 
is  not  the  inexorable  rule  of  action  for  every 
individual,  I  willingly  yield  him  up  to  the 
justice  of  the  court. 

GenUemen,  I  say,  in  the  name  of  Thomas 
Pune,  and  in  his  words  as  author  of  the 
Rights  of  Man,  as  written  in  the  very  volume 
tb^t  is  charged  with  seeking  the  destruction 
of  property, 

^  See  the  preceding  Case. 


''  The  end  of  all  political  asMciations  is, 
the  preservation  of  the  rights  of  man,  which 
rights  are  libertv,  property,  and  security ;  that 
the  nation  is  the  source  of  all  sovereignty 
derived  from  it :  the  right  of  property  being 
secured  and  inviolable,  no  one  ought  to  be 
deprived  of  it,  except  in  cases  of  evident 
puolic  necessity,  legally  ascertained,  and  on 
condition  of  a  previous;  just  indemnity." 

These  are  undoubtedly  the  rights  of  man 
— the  rights  for  which  all  governments  are 
established — and  the  only  rights  Mr.  Paine 
contends  for ;  but  which  he  thinks,  no  matter 
whether  right  or  wrong,  are  better  to  be  se^ 
cured  by  a  republican  constitution  than  by 
the  forms  of  the  English  government. — ^He 
instructs  me  to  admit,  that,  when  govern- 
ment is  once  constituted,  no   individuals, 
without  rebellion,  can   withdraw  their  obe- 
dience from  it, — that  all  attempts  to  excite 
them  to  it  are  highly  criminal,  for  the  most 
obvious  reasons  of  policv  and  justice, — ^that 
nothing  short  of  the  will  of  a  whole  people 
can  ch^ge  or  affect  the  rule  by  which  a  na* 
tion  is  to  be  governed — ^and  that  no  private 
opinion,  however  honestly  inimical   to  the' 
forms  or  substance  of  the  law,  can  justify 
resistance  to  its  authority,  while  it  remains 
in  force. — ^The  author  of  the  Riehts  of  Man 
not  only  admits  the  truth  of  all  this  doctrine, 
but  he  consents  to  be  convicted,  and  I  also 
consent  for  him,  unless  his  work  shall  be 
i  found  studiously  and  painfully  to  inculcate 
these  great  principles  of  government  which 
it  b  clurged  to  have  been  written  to  destroy. 
Xet  me  not,  therefore,  be  suspected  to  be 
contending,  that  it  is  lawful  to  write  a  book 
pointing  out  defects  in  the  English  govern- 
ment, and  exciting  individuals  to  destroy  its 
sanctions,  and  to  refuse  obedience. — But,  oa 
the  other  hand,  I  do  contend,  that  it  is  law- 
ful to  address  the  Enzlish  nation  on   these 
momentous  subjects ;  for  had  it  not  been  for 
this  unalienable  right,  thanks  be  to  God  and 
our  fathers  for  establishing  it !  how  should 
,  we  have  had  this  constitution  which  we  so 
\  loudly  boast  of  ?— If,  in  the  march  of  the 
human  mind,  no  man  could  have  gone  before 
the  establishments  of  the  time  he  lived  in. 
'  how  could  our  establishment,  by  reiterated 
I  changes,  have  become  what  it   is  ? — If  no 
,  man  could  have  awakened  the  public  mind 
!  to  errors  and  abuses  in  our  government,  how 
,  could  it  have  passed  on  from  stage  to  stage, 
I  through  reformation  and  revolution,  so  as  to 
'  have  arrived  from  barbarism  to  such  a  pitch 
of  happiness  and  perfection,  that  the  Attorney-^ 
General  considers  it  as  profanation  to  touch 
it  farther,  or  to  look  for  any  future  amend- 
ment ? 

In  this  manner  power  has  reasoned  in 
every  age : — ^government,  in  its  own  egtimatian^ 
has  been  at  ali  times  a  system  of  per  taction : 
but  a  free  press  has  examined  and  fletected 
its  errors,  and  the  people  have  from  time  to 
time  reformed  them. — This  fireedom  has  alone 
made  our  government  what  it  is ;  this  free^ 
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4km  alone  cia  pfewnre  it;  and  therefore, 
under  the  baon^s  of  that  freedom^  to-day  I 
8^d  up  to  defend  Thomas  Paine.  But  how^ 
•las !  shall  this  task  be  accomplished  ? — Yiom 
nay  I  expect  from  you  wliat  human  nature 
has  not  made  roan  for  the  performance  of  f>^ 
Hoir  am  I  to  address  your  reasons,  or  ask 
tfaemi  to  pause,  amidst  the  torrent  of  prejudice 
which  has  hurried  away  the  pubhc  mind  on 
the  subject  you  are  to  judge } 

Was  a^y  Enghshman  ever  so  faroujght  as  a 
4:nminal before  an  English  court  ofjustice ? 
—If  I  were  to  ask  you,  gentlemen  of  the 
jury,  what  is  the  choicest  fruit  that  gpows 
upon,  the  tree  of  English  liberty,  you  wonkl 
answer,  SEC  uaiTY  uNDBa  ths  l4w. — ^If  Iwere 
to  ask  the  whole  people  of  England,  the  re- 
tuni  they  looked  for  at  the  hands  of  govern* 
neni,  for  the  burthens  under  which  they  bend 
to  support  it,  I  should  still  be  answered, 
sfijCUBiTT  UMPER  THE  LAW ;  or,  lu  Other  words, 
an  impartial  administration  of  iustice^  So 
sacred,  therefore,  has  the  freedom  of  trial 
bem  ever  held  in  England; — ^so  anxiously 
does  justice  guard  against  every  possible  bias 
in  her  path,  that  if  the  public  mmd  has  been 
local  W  agitated  upon  anv  subject  in  judgment, 
the  forum  has  either  been  changed,  or  the 
trial  postponed. — The  circulation  of  any  paper 
thai  orings,  or  can  be  supposed  to  bring,  pr^ 
judice,  or  even  well-founded  knowledge,  with- 
in the  reach  of  a  British  tribunal,  on  the  tpur 
of  an  occMoUf  is  not  only  highly  criminal, 
iNit  defeats  itself,  by  leadmg  to  put  off  the 
trial  which  its  object  was  to  pervert.  On  this 
principle,  the  noble  and  learned  judge  will 
permit  me  to  remind  him,  that  on  the  trial  of 
the  dean  of  St  Asaph  for  a  libel,  or  rather 
wImd  he  was  brought  to  trial,  the  circulatkm 
ef  books  by  otaociety  favourable  to  his  de* 
lence,  was  held  by  his  lordship,  as  chief  jus* 
tiee  of  Chester,  to  be  a  reason  for  not  trying 
the  cause  ;*  although  they  contained  no  mat- 
ter r^tive  to  the  dean,  nor  to  the  object  of 
ha  trial;  being  only  extracts  from  ancient 
authors  of  hign  reputation,  on  the  general 
ri^ts  of  juries  to  consider  the  innocence  as 
well  as  Xhe  guilt  of  the  accused ;  yet  still,  as 
Ihiib  recollection  of  these  rights  waa  pressed 
forward  with  a  view  to  affect  the  prcceedingi, 
thefroceedings  were  postponed. 

Is  the  defendant  then  to  be  the  only  ex- 
eepUon  to  these  admirable  proviuons?-^Is 
the  English  law  to  judge  4tfn,  siript  of  the 
armour  with  which  its  universal  jtstice  en« 
ebdes  ait  others  9— Shall  w«,  in  the  very  act 
of  judging  him  for  detracting  from  the  Kne- 
ISah- government,  ftimish  him  with  ample 
matter  for  just  reprobation,  instead  of  detrac- 
l&od? — ^Has  not  his  cause  been  prejudged 
tfafotteh  a  thousand  channels  ?-*»Has  not  the 
w«yrk  before  you  been  daily  and  publicly  re» 
Tiled,  and  his  person  held  uprto  derision  and 
reproach ; — ^Has  not  the  public  mmd  been  ex- 
ened,  by  crying  down  the  very  phrase  sCud 
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idea  of  the  ftights  of  Man  f  Nay,  have  not 
associations  of  gentlemen,  I  speak  it  witii 
regret,  because  I  am  persuaded,  firom  what  I 
know  df  some  of  them,  that  they  amongst 
them  at  least  thought  they  vrere  serving  uie 
public; — ^yet  have  uiey  not,  in  utter  contempt 
or  ignorance  of  that  constitution  of  which 
they  declare  themselves  to  be  the  guardians^ 
published  the  grossest  attacks  upon  the  de* 
lendantP— Have  ^Mty  not,  even  while  the 
cause  has  been  standing  bere  for  immediate 
trial,  publ'ished  a  direct  protest  a^nst  the 
very  work  now  before  you;  advertising  in  the 
same  paper,  thoush,under  the  general  3escr)p>^ 
tion  of  seditious  libels,  a  reward  on  the  con^ 
viction  of  any  person  who  should  dare  to  seU 
the  book  itself,  to  which  their  own  pubik;K* 
tion  was  an  answer?— The  attorney-general 
has  spoken  of  a  forced  circulation  of  this 
work; — but  how  have  these  pre-judgins  pi^ 
pers  been  circulated  ?*--we  all  know  now* 
They  have  been  thrown  into  our  carriages  ia 
every  street; — they  have  met  m  at  everv 
turnpike; — and  they  lie  in  the  areas  of  au 
our  hoiises.^^To  comitlete  the  triumph  of 
prejudice,  that  high  triounal,  of  which  1  have 
the  honour  to  be  a  member,—- my  learned 
friends  ki\ow  what  I  say  to  be  true, — has  been 
drawn  into  this  vortex- of  slander ;  and  som^ 
of  its  members  (I  must  not  speak  of  the- 
'House  itself)}  have  thrown  the  wei^  df 
their  stations  into  the  same  sci^.  By  sA 
these  means  I  maintain  that  this  cause  hat 
been  prejudged. 

It  may  be  said,  that  I  have  made  no  mo^ 
tion  to  put  off  the  trial  for  these  cauass^ 
and  that  courts  (f  them§eipe$  take  no  co^ni* 
zance  of  what  passes  elsewhere,  wtthoat  »cte 
laid  before  them. — Gentlemen,  I  know  that  I 
should  have  had  equal  justice  from  the 
Court,  if  I  had  brouaht  myself  within  the 
rule.-* But  wAcn  should  I  have  been  better,  id 
the  present  aspect  of  things?  and  I  only  ns^ 
mind  you  therefore  of  all  tfaise  hardship^  that 
you  may  recollect,  thttt  your  jodgment  is  lo 
proceed  upon  that  alone  which  meets  yoML 
here,  upon  the  evidence  in  the  cause,  and  not 
upon  suggestions  destructive  of  every  prin^ 
ciple  ofjustice. 

Having  disposed  of  these  foreign  pr^it* 
dioBS^  hope  you  will  as  little  regard  some 
arguments  that  have  been  offered  to  youiii 
court.-— The  letter  which  has  been  so  repeat* 
ediy  pressed  upon  you,  ought  to  be  dismissed 
even  from  youi*  recoDection.— I  ^ve  already 
put  it  out  of  the  question,  as  having  bccti 
written  lon^  subsequent  to  the  book,  and  as 
being  a  libS  on  the  king,  which  no  part  of 
the  information  charges,  and  which  may 
hereafter  be  prosecuted  as  a  distinct  offence^— 
I  consider  that  letter  besides,  and  indeediiave 
always  heard  it  treated,  as  a  forgery,  contrived 
to  injure  the  merits  of  the  cause,  and  to  em* 
barrass  me  personal^  in  its  defence. — I  hava 
a  right  so  to  consider  it,  because  it  is  unsup* 
|KiTted>  br  anv  thhig  similar  at  an  earlier  pe* 
riod.— The  defendanVs  whole  deportficn% 
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previotis  to  the  publication,  has  been  wholly 
noeiGceptionable : — he  properly  desired  to  be 
given  up  as  the  author  of  tne  book,  if  any  in- 
i^uiry  should  take  place  concerning  it ;  and  he 
is  not  affected  in  evidence,  directly  or  in- 
directly, with  any  illegal  or  suspicious  con- 
duct ;  not  even  with  having  uttered  an  in- 
discreet or  taunting  expression,  nor  with  any 
one  matter  or  thine,  inconsistent  with  the 
duty  of  the  best  subject  in  England. — His 
opinions  indeed  were  adverse  to  our  system  :— 
but  I  maintain  that  opfmov  is  free,  and  that 
CONDUCT  alone  is  amenable  to  the  law. 

You  are  next  desired  to  judge  of  the  au- 
thor^s  mind  and  intention,  by  the  modes  and 
extent  of  the  circulation  of  his  work.  The 
viasT  Part  of  the  Rights  of  Man,  Mr.  Attor- 
ney General  tells  you,  he  did  not  prosecute, 
mltnough  it  was  in  cireulation  through  the 
counti^  for  a  ^ear  and  a  half  together,  be- 
cau8e,it  seems,  itcirculated  only  amonest  what 
he  styles  the  judicious  part  of  the  public,  who 
possessed  inthdr  capacities  and  experience 
an  antidote  to  the  poison;  but  that  with  re- 
^^rd  to  the  second  Part  now  before  you,  its 
cittrulation  had  been  forced  into  every  comer 
of  Britain ;  it  had  been  printed  and  reprinted 
far  cheapness  even  upon  whited  brown  paper, 
and  had  crept  into  the  very  nurseries  or  chil- 
dren, as  a  wrapper  for  their  sweetmeats. 

In  answer  to  this  statement,  which  after  all 
stands  only  upon  Mr.  Attorney  Generars  own 
assertion,  unsupported  by  any  kind  of  proof 
(no  witness  having  proved  the  author's  per- 
sonal interference  with  the  sale),  I  still  n^ain- 
lain,  that  if  he  had  the  most  anxiously  pro- 
moted it,  the  question  would  remain  exa!ctly 
ms  SAME :  the  question  would  still  be,  whe- 
ther at  the  time  when  Paine  composed  his 
work,  and  promoted  the  most  extensive  pur- 
ahase  of  it,  he  believed  or  disbelieved  what  he 
had  written,«*and  whether  he  contemplated 
the  happiness  or  the  misery  of  the  English 
nation,  to  which  it  is  addreued ;  and  which- 
ever of  these  intentions  may  be  evidenced  to 
your  judgments  upon  reading  the  book  itself, 
I  confess  I  am  utterly  at  a  loss  to  comprehend 
how  a  writer  can  be  supposed  to  mean  some- 
thing diiferent  from  what  he  has  written,  bv 
proof  of  an  anxiety  (common  I  believe  to  all 
authors)  that  his  work  should  be  generally 
read.  Remember,  I  am  not  asking  your  opi- 
nions of  the  thctrinet  themselvtM ; — you  have 
given  them  already  pretty  visibly  since  I  be- 
gan to  address  you ; — ^but  I  shall  append  not 
only  to^otf,  but  to  those  who,  without  our 
leave,  will  hereafter  judge,  and  without  ap- 
peal, of  all  that  we  are  doing  today, — whe- 
ther, upon  the  matter  which  I  hasten  to  lay 
before  you,  you  can  refuse  to  pronounce,  that 
from  his  education — from  the  accidents  and 
habits  of  his  life — ^from  the  time  and  occasion 
of  the  publication— from  the  circumstances 
attending  it— and  from  every  line  and  letter 
of  the  work  itself,  and  from  all  his  other  writ- 
mgs,  bis  conscience  and  understanding  (no 
matter  wbethtr  erroneously  or  not)  werecKeply 
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and  solemnly  impressed  with  the  matters  con 
tained  in  his  booK, — that  he  addressed  it  t9 
the  reasim  of  the  nation  at  large,  and  not  to 
the  passions  of  individuals,— and  that,  in  the 
issue  of  its  influence,  he  contemplated  only 
what  appeared  to  him  (though  it  may  not  to 
u$)  to  be  the  interest  and  happiness  of  £ng-- 
land,  and  of  the  whole  human  race.  In  drawl- 
ing Uie  one  or  the  other  of  these  conclusions^ 
the  book  stands  first  in  order,  and  it  shall 
now  speak  for  itself. 

Gentlemen,  the  whole  of  <f  is  in  evidence 
before  you;  the  parlicidar  parts  arraigned 
having  only  been  read  by  my  consent,  upon 
the  presumption,  that,  on  retiring  from  the 
court,  you  would  carefully  compare  them  with 
the  context,  and  all  the  parts  with  the  wholb 
VIEWED  TOGETHER. — ^You  caonot  indeed  do 
justice  without  it— The  most  common  letter, 
even  in  the  ordinary  course  of  business,  can- 
not be  read  in  a  cause  to  prove  an  obligation 
for  twenty  shillings  without  the  whole  be* 
ing  read,  that  the  writer's  meaning  may  be 
seen  without  deception. — But  in  a  criminal 
charge  comprehenoing  only  four  pages  and  a 
half,  out  of  a  work  containing  nearly  two 
hundred,  you  cannot,  with  even  the  appear- 
rance  of  common  decency,  pronounce  ajudg« 
ment  without  the  most  deliberate  and  cau- 
tious comparison.— I  observe  that  the  noble 
and  learned  judge  confirms  me  in  this  obser- 
vation. 

If  any  given  part  of  a  work  be  legally  ex- 
planatory of  every  other  part  of  it,  the  prefilce, 
a  fortiori^  is  the  most  material;  because  the 
prefiux  is  the  author's  own  kev  to  his  writ- 
mg : — it  is  there  that  he  takes  the  reader  by 
the  hand,  and  introduces  him  to  his  subject : 
— it  is  there  that  the  spirit  and  intention  of 
the  whole  is  laid  before  him  by  way  of  pro- 
logue. A  preface  is  meant  bjr  the  author  a9 
a  clue  for  ignorant  or  careless  readers :— the 
author  says  by  it,  to  every  man  who  chooses 
to  begin  where  he  ought.  Look  at  my  plan — 
attend  to  m^  distinctions — ^raark  the  purpose 
and  limitations  of  the  matter  I  lay  before 
you. 

Let  then  the  calumniators  ofThomas  Paine 
now  attend  to  his  Pre&ce,  where,  to  leave  no 
excuse  for  i^;norance  or  misrepresentation,  he 
expresses  himself  thus : 

**  I  have  differed  from  some  professional 

fffitlemen  on  the  subject  of  prosecutions,  and 
since  find  they  are  falling  mto  my  opinion, 
which  I  will  here  state  as  fully,  but  as  con* 
cisely  as  I  can, 

^  I  will  first  put  a  case  with  respect  to  any 
law,  and  then  compare  it  with  a  government, 
or  with  what  in  England  is,  or  has  been,  called 
a  constitution. 

'^  It  would  be  an  act  of  despotism,  or  what 
in  England  is  called  arbitrary  power,  to  make 
a  law  to  prohibit  investigating  the  principles, 
good  or  bad,  on  which  such  a  law,  or  angr 
other,  is  founded. 

**  If  a  law  be  bad,  it  is  one  thing  to  ojppott 
the  praUice  of  it,  hut  it  is  quite  a  difieient 
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thing  to  expote  iti  erron^  to  reaum  on  its  de- 
fects, and  to  ihow  caute  why  it  should  be  re- 
pealed, or  why  another  ought  to  be  substi- 
tuted in  its  place.  I  have  always  held  it  an 
opinion  (making  it  also  my  practice),  that 
it  is  better  to  obey  a  bad  law,  making  use  at 
the  same  time  of  every  argument  to  show  its 
errors  and  procure  its  repc^,  than  forcibly  to 
violate  it :  because  the  precedent  of  breaking 
a  bad  law  might  weaken  the  force,  and  lead 
to  a  discretionary  violation,  of  those  which  are 
good. 

"  The  case  is  the  same  with  principles  and 
forms  of  governments,  or  what  are  called  con- 
stitutions, and  the  parts  of  which  they  are 
composed 

*'  It  is  for  the  good  of  nations,  and  not  for 
the  emolument  or  aggrandizement  of  parti- 
cular individuals,  that  government  ought  to 
be  established,  and  that  mankind  are  at  the 
expense  of  supporting  it.  The  defects  of  every 
government  and  constitution,  both  as  to  prin- 
ciple and  form,  must,  on  a  parity  of  reasoning, 
be  as  open  to  discussion  as  the  defects  of  a 
law,  ana  it  is  a  duty  which  every  man  owes 
to  society  to  point  them  out.  When  those 
defects,  and  the  means  of  remedying  them, 
are  generally  seen  by  a  nation,  that  nation 
will  reform  its  government  or  its  constitution 
in  the  one  case,  as  the  government  repealed 
or  reformed  the  law  in  tl^  other.'' 

Gentlemen,  you  must  undoubtedly  wish  to 
deal  with  every  man  who  comes  before  you 
in  judgment,  as  you  would  be  dealt  by;  and 
surely  you  will  not  lay  it  down  to-day  as  a 
law  to  be  binding  hereafter  even  upon  your- 
selves, that  if  you  should  publish  any  opinion 
concerning  existing  abuses  in  vour  country's 
government,  and  point  out  to  the  whole  pub- 
&c  the  means  of  amendment,  you  are  to  be 
acquitte<l  i>r  convicted  as  any  twelve  men  may 
happen  to  agree  with  you  in  your  opinions. — 
Yet  this  is  precisely  what  yojn  are  asked  to 
do  to  another: — it  is  precisely  the  case  before 
you : — Mr.  Paine  expressly  says,  I  obey  a  law 
until  it  is  repealed; — obedience  is  not  only 
my  principle  but  my  practice,  since  my  dis- 
obeaience  of  a  law  from  thinking  it  bad^  might 
apply  to  justify  another  man  in  the  disobe- 
dience of  a  good  one;  and  thus  individuals 
would  give  the  rule  for  themselves,  and  not 
society  for  all.— You  will  presently  see  that 
the  same  principle  pervades  the  whole  work ; 
and  I  am  the  more  anxious  to  call  your  at- 
tention to  it,  however  repetition  may  tire  you, 
because  it  unfolds  the  whole  principle  of  my 
amiment :  for,  if  you  hnd  a  sentence  in  the 
whole  book  that  invests  any  individual,  or  any 
number  of  individuals,  or  any  community 
short  of  the  whole  nation,  with  a  power  of 
changing  dny  part  of  the  law  or  constitution, 
I  abandon  the  cause — yes,  I  freely  abandon 
it,  because  I  will  not  affront  the  majesty  of  a 
court  of  justice  by  maintaining  propositions 
which,  even  upon  the  surface  of  them,  are 
lalse.  Mr.  Fame,  page  162,  168,  goes  on 
thus: 


'^  When  a  kattom  changes  its  opinion  and 
habits  of  thinking,  it  is  no  longer  to  be  go- 
verned as  before ;  but  it  would  not  only  oe 
wrong,  but  bad  pohcy,  to  attempt  by  force 
what  ought  to  be  accomplished  by  reason. 
Rebellion  consists  in  forcibly  opposing  the 
general  will  of  a  nation,  whether  by  a  party 
or  by  a  government.  There  ought,  tnere- 
fore,  to  be,  in  every  nation,  a  method  of  oc- 
casionallv  ascertaining  the  state  of  public  opi- 
nion with  respect  to  government'' 

'^  There  is,  therefore,  no  power  but  the 
voluntary  will  of  the  people,  that  has  a  right 
to  act  in  any  matter  respecting  a  general  re- 
form ;  and,  by  the  same  right  Uiat  two  per- 
sons can  con^r  on  such  a  subjec^  a  thousand 
may.  The  object  in  all  such  preUminary  pro- 
ceedings is,  to  find  out  what  the  general 
SENSE  OF  A  nation  is,  and  to  be  governed  by 
it.  If  it  prefer  a  bad  or  defective  government 
to  a  reform,  or  choose  to  pay  ten  times  mora 
taxes  than  there  is  occasion  tor,  it  has  a  right 
so  to  do ;  and,  so  long  as  the  majority  do  not 
impose  conditions  on  tlie  minority  dinerent  to 
what  they  impose  on  themselves,  though 
there  may  be  much  error,  there  is  no  in- 
justice ;  neither  will  the  error  continue  long. 
Reason  and  discussion  will  soon  bring  things 
right,  however  wrong  they  may  begin.  Bt 
such  a  process  no  tumult  is  to  be  apprehended. 
The  poor  in  all  countries,  are  naturally  both 
peaceable  and  grateful  in  all  reforms  in  whicli 
their  interest  and  happiness  are  included.  It 
is  only  by  neglecting  and  rejecting  them  that 
they  become  tumultuous." 

Gentlemen,  these  are  the  sentiments  of  the 
auUior  of  the  Rights  of  Man ;  and,  whatever 
hit  opinions  may  be  of  the  defects  in  our  go- 
vernment, it  never  can  change  ours  concerning 
it,  if  our  sentiments  are  just;  and  a  writing  caa 
never  be  seditious  in  the  sense  of  the  English 
law,  which  states  that  the  government  leant 
on  the  UNIVERSAL  will  for  its  support. 

This  universal  will  is  the  best  and  securest 
title  which  his  Majesty  and  his  family  have 
to  Uie  throne  of  these  kingdoms;  and  m  pro* 
portion  to  the  wisdom  of  our  institutions^  the 
title  must  in  pommon  sense  become  the 
stronger :  so  little  idea,  indeed,  have  I  of  any 
other,  that  in  my  place  in  parliament,  not  e 
week  i^o,  I  considered  it  as  the  best  way  of 
expressing  my  reverence  to  the  constitution, 
as  established  at  the  Revolution,  to  declare  (I 
believe  in  the  presence  of  the  heir  apparent 
to  the  crown,  to  whom  I  have  the  greatest 
personal  attachment),  that  his  majesty  reigned 
in  England,  by  choice  and  consent  as  the 
magistrate  of  the  English  people ;— not  indeed 
a  consent  and  choice  by  personal  election, 
like  a  king  of  Poland,  the  worst  of  all  possible 
constitutions;  but  by  the  election  of  a  family 
for  great  national  objects,  in  defiance  of  that 
hereditary  right,  which  only  becomes  tyranny 
in  the  sense  of  Mr.  Paine,  when  it  claims  to 
inherit  a  nation,  instead  of  governing  by  their 
consent,  and  continuing  for  its  benefit  This 
scutimeut  has  the  advantage  of  Mr.  Burke'a 
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liigh  aatborityy  who  says  with  great  truth,  in  l 
tt  letter  to  hie  Constituents,  •*  Too  little  de-  { 
pendance  cannot  he  had  at  this  time  of  day  ) 
«n  names  and  pn^udices:  the  eyes  of  man-  • 
iond  an  opened :  and  communities  must  be  ; 
held  together  by  an  evident  and  solid  inte- 
ittt."*    1  believe,  eentleraen  of  the  jury,  that 
the  prince  of  Wafe^  will  always  render  this 
litle  dear  to  the  people. — ^The  attorney-general 
can  onlv  tell  you  what  he  beHtves  of  him ;  I  . 
can  ieU  you  what  I  know,  and  what  I  am 
bound  to  dedare,  since  this  firince  may  be  . 
traduced  in  every  part  of  the  kingdom,  with-  { 
out  its  coining  in  question,  till  brought  in  to 
Joad  a  defence  with  matter  collateral  to  the 
charge.    I  therefore  mieW  what  the  attorney- 
general  can  only  kope^  that  whenever  that 
vrince  shall  come  to  the  throne  of  this  country 
^which  I  pray,  but  by  the  course  of  nature 
may  never  happen),  he  will  make  the  consti- 
tution of  Great  Britain  the  foundation  of  all 
kis  conduct. 

Having  now  established  the  author's  ^ 
neral  intention  by  his  own  introduction,  which 
is  the  best  and  fairest  exposition,  let  us  next 
look  at  the  occasion  which  gave  it  birth. 

The  attorney-general,  throughout  the  whole 
course  of  his  address  to  you  (f  knew  it  would 
he  so),  has  avoided  the  most  distant  notice  or 
hint  of  any  circumstance  having  led  to  the 
appearance  of  the  author  in  the  poiitkal 
world,  after  a  silence  of  so  many  years : — he 
has  not  even  pronounced,  or  even  glanced  at 
the  name  of  Mr.  Burke,— but  has  lefl  you  to 
take  it  for  granted  that  the  defendant  volun- 
teered this  delicate  and  momentous  subject, 
and  without  being  led  to  it  bv  the  provocation 
of  political  controversy,  had  seiaed  a  favour- 
able moment  to  stigmatise,  from  mere  malice, 
^and  s^gainst  his  own  confirmed  opinions,  the 
constitution  of  this  country. 

.Gentlemen,  my  learned  friend  knows  too 
veil  my  respect  and  value  for  him  to  suppose 
that  I  am  charging  him  with  a  wilful  sup- 
pression ;  I  know  him  to  be  incapable  of  it  • 
he  knew  it  would  come  from  me;  he  will 
aennit  roc,  however,  to  lament  that  it  should 
have  been  lefl  for  me  to  inform  you,  at  this 
kte  period  of  the  cause,  that  not  only  the 
work  before  you,  but  the  First  Part,  of  which 
it  is  a  natural  continuation,  was  written 
Btawedly  and  upon  the/ace  of  ity  in  answer 
TO  Mr.  Burkb. — ^They  were  written  besides 
under  circumstances  to  be  explained  hereafter,  [ 
in  the  course  of  which  explanation  I  may 
have  occasion  to  cite  a  few  passages  from  the 
works  of  that  celebrated  person.— And  I  shall 
«peak  of  him  with  the  highest  respect :— for,  i 
with  whatever  contem^it  he  may  delight  to 
look  down  upon  my  humble  talents,— how-  ' 
ever  he  may  disparage  the  principles  which 
direct  mv  public  conduct,  he  shall  never  force 
aie  to  forget  the  regard  which  this  country 
owes  to  him  for  the  writings,  which  he  has 

*  Letter  to  Samuel  Span,  esq.^  Burke*s 
WvAs,  voL  9,  p.  212,  ed.  of  taoi. 
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left  upon  record  as  an  inheritance  to  oai  most 
distant  posterity. — After  the  gratitude  which 
we  owe  to  God  for  the  divine  gifU  of  reason 
and  understanding,  our  next  thanks  are  due 
to  those  from  the  fountains  of  who»«  enlight- 
ened minds  thev  are  fed  and  fructified :  but 
pleading,  as  I  do,  the  cause  of  freedom  of 
opinions,  I  shall  not  eive  offence  by  remark* 
ing  that  this  great  author  has  been  thought 
to  have  changed  some  of  his :  and,  if  Thomas 
Paine  had  not  thought  so,  I  sliould  not  now 
be  addressing  you,  because  the  book  which  is 
my  subject  would  never  have  been  ivritten. 
Who  may  be  right  and  who  in  the  wrong,  in 
the  contention  of  doctrines,  I  have  repeatedly 
disclaimed  to  be  the  question ;  I  can  only  say 
that  Mr.  Paine  may  be  right  throughout, 
but  that  Mr  Burke  cakkot; — Mr.  Paine  has 
been  uniform  in  hU  opinions,  but  Mr.  Burke 
HAS  mot;  Mr.  Burke  can  only  he  right  in 
|Mirt ;  but,  should  Mr  Paine  be  even  mistaken 
m  the  whole,  still  I  am  not  removed  from  the 
principle  of  his  defence. — ^My  defence  haa 
nothing  to  do  with  the  rectitude  of  bis  doc- 
trines.— I  admit  Mr.  Paine  to  be  a  rt publican; 
*-you  shall  soon  see  what  made  him  one : — ^I 
do  not  seek  to  shade  or  quality  his  attaek 
upon  our  constitution  ;  I  put  my  defence  od 
no  such  matter, — he  undoubtedly  means  to 
declare  it  to  be  defective  in  its  forms,  and 
contaminated  with  abuses,  which,  in  bis  judg- 
ment, will  one  day  or  other  bring  on  the  rum 
of  us  all : — it  is  in  vain  to  mince  the  matter ; 
-—this  is  the  scope  of  his  work — But  still,  if 
it  contains  no  attack  upon  the  kin«;*s  raajest;^, 
nor  upon  any  other  living  magistrate; — ^if 
it  excites  to  no  resistance  to  magistracy,  but, 
on  the  contrary,  if  it  even  studiously  incul- 
cates obedience,  then  whatever  may  be  its 
defects,  the  question  continues  as  before,  and 
ever  must  remain  an  unmixed  question  of  the 
liberty  of  the  press.  I  have  therefore  const- 
dered  it  as  no  breach  of  professional  duty, 
nor  injurious  to  the  cause  i  am  defending,  to 
express  my -own  adnuration  of  the  real 
pnnciples  of  our  constitution;  —  a  consti. 
tution  which  I  hope  may  never  give  way 
to  any  other  —  a  constitution  which  ha^ 
been  productive  of  many  benefits  and  which 
will  produce  many  more  hereafter,  if  we 
have  wisdom  enough  to  pluck  up  the 
weeds  that  grow  in  the  richest  soils  and 
amongst  the  brightest  flowers. — I  agree  with 
the  merchants  of  London,  in  a  late  declara* 
tion,  that  the  £ndish  gtivemment  is  equal  to 
the  reformation  of  its  own  abuses ;  and,  as  an 
inhabitant  of  the  city,  I  would  have  signed 
it,  if  I  had  known,  of  my  own  knnwltd^t^  the 
facts  recited  in  its  preamble ;  but  abuses  th» 
English  constitution  unquestionably  has, 
which  call  loudly  for  reformation,  the  exist- 
ence of  which  has  been  the  theme  of  ouf 
greatest  statesmen,  which  have  too  plainly 
formed  the  principles  of  the  defendant,  and 
may  have  led  to  the  veiy  conjuncture  which 
prdduced  his  book. 
Gantkmen,  we  all  but  too  well  feffltmber 
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the  calamitous  situation  in  which  our  countrv 
stood  hut  a  few  vcars  ago ;— a  situation  which 
BO  man  can  look  hack  upon  without  horror, 
tior  feel  himself  safe  from  relapsing  into  again, 
while  the  causes  remain  which  produced  it. — 
The  event  I  allude  to  you  must  know  to  be 
the  American  war,  and  the  still  existing  causes 
of  it,  the  corruptions  of  this  government.— In 
those  days  it  was  not  thought  virtue  by  the 
patriots  of  England  to  conceal  the  existence 
■of  them  from  tne  people ;  but  then,  as  now. 
authority  condemned  them  as  disaffected 
subjects,  and  defeated  the  ends  they  sought 
by  their  promulgation. 

Hear  the  opinion  of  sir  George  Saville— not 
his  speculative  opinion  concerning  the  struc- 
ture of  our  government  in  the  abstract^  but  his 
opinion  of  the  settled  abuses  which  prevailed 
in  his  aam  limey  and  which  continue  at  this 
moment.  But  first  let  me  refnind  you  who 
sir  George  Saville  was— I  fear  we  shall  hardly 
look  upon  his  like  again— How  shall  I  describe 
"him  to  you  ? — In  my  own  words  I  cannot — I 
was  lately  commended  by  Mr.  Burke  in  the 
House  of  Commons  for  strengthening  my  own 
language  by  an  appeal  to  Dr.  Johnson.*— 
Were  the  honourable  gentleman  present  at 
this  moment,  he  woiud  no  doubt  doubly 
applaud  my  choice  in  resorting  to  his  own 
wtrks  for  the  description  of  sir  George  Saville : 

"  His  fortune  is  among  the  largest;  a  for- 
timc,  which,  wholly  unincumbered  as  it  is, 
ivithout  one  single  charse  from  luxury,  vanity, 
or  excess,  sinks  under  the  benevolence  of  its 
dispenser.  This  private  benevolence,  expand- 
ing itself  into  patriotism,  renders  his  whole 
being  the  estate  of  the  public,  in  which  he 
has  not  reserved  a  pecuUum  for  himself  of 
profit,  diversion,  or  relaxation.  During  the 
session,  the  first  in,  and  the  last  out  of  the 
House  of  Commons,  he  passes  from  the 
^nate  to  the  camp ;  and,  seldom  seeing  the 
aeat  of  his  ancestors,  he  is  alwavs  in  the 
senate  to  serve  his  country,  or  in  the  field  to 
defend  iff 

It  is  impossible  to  ascribe  to  such  a  cha^ 
ncter  any  principle,  but  patriotism,  when  he 
expressed  himself  as  follows: 

**  I  return  to  you  baffled  and  dispirited,  and 
I  am  sorry  that  truth  obliges  me  to  add,  with 
bardly  a  ray  of  hope  of  seeing  any  change  in 
the  miserable  course  of  public  calamities. 

*  On  this  melancholy  day  of  account,  in 
rendering  up  to  you  my  trust,  I  deliver  to 
you  your  snare  of  a  country  maimed  and 
weakened ;  its  treasure  lavished  and  mis- 
spent ;  its  honours  faded ;  and  its  conduct 
the  laughing-stock  of  Europe :  our  nation  in 
a  manner  without  allies  or  friends,  except 
such  as  we  have  hired  to  destroy  our  fellow- 

♦  See  in  the  New  Pari.  Hist  the  Debate, 
December  15th,  1792,  on  Mr.  Fox's  motion 
for  sending  a  minister  to  Paris,  to  treat  with 
the  Provisional  Government  oi  France. 

t  Speech  at  Bristol.  Bucke's  Woiks^  vpl. 
3,  p.  d93|  99^,  6V0.  1806. 
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suljects^  and  to  ravage  a  country,  in  which 
we  once  claimed  an  invaluable  snare.  I  re- 
turn to  you  some  of  vour  principal  privileges 
impeached  and  mangled.  And,  lastly,  I  leave 
you,  as  I  conceive,  at  this  hour  and  moment, 
fiilly,  efiectualfy,  and  absolutely,  under  the 
discretion  and  ^wer  of  a  nuutary  force, 
which  is  to  act  without  watting  for  the  autho* 
rity  of  tlie  dvil  magistrates. 

**  Some  have  been  accused  of  exaggerating 
the  public  misfortunes,  nay,  of  having  endei^ 
voured  to  help  forward  the  mischief,  that 
they  might  afterwards  ruse  discontenlL — ^I 
am  willing  to  hope,  that  neither  my  temper, 
nor  my  situation  in  life,  will  be  thought  na- 
turally to  urge  me  to  promote  misery,  dis- 
cord, or  conmsion,  or  to  exult  in  the  subver- 
^on  of  order,  or  in  the  ruin  of  property.  I 
have  no  reason  to  contemplate  with  pleasure 
the  poverty  of  our  country,  the  increase  of  oi|r 
debts  and  of  our  taxes,  or  the  decay  of  oiir 
commerce. — Trust  not,  however,  to  my  r^ 
port :  reflect,  compare,  and  judge  for  your« 
selves, 

**  But,  under  all  these  disheartening  cir- 
cumstances, I'  could  yet  entertain  a  cheerful 
hope,  and  undertake  again  the  commission 
with  alacritv,  as  well  as  zeal,  if  I  could  see 
any  effectual  steps  taken  to  remove  the  ori^ 
ginal  cause  of  the  mischief— '  Then  would 
*  there  be  a  hope.' 

**  But,  till  the  ptuity  of  the  constituent 
body,  and  thereby  that  of  the  representative^ 
be  restored,  there  is  none. 

"  I  gladly  embrace  this  most  public  oppor- 
tunity of  delivering  my  sentiments,  not  only 
to  aU  my  constituents,  but  to  those  likewise 
not  my  constituents,  whom*  yet,  in  the  large 
sense,  I  represent,  and  am  &ithfiilly  to  serv^. 

**  I  look  upon  restoring  election  and  repre- 
sentation in  some  degree  (for  I  expect  no 
miracles)  to  their  ori^nal  purity,  to  he  tha^, 
without  which  all  other  efforts  will  be  vain 
and  ridiculous. 

"  If  something  be  not  done,  you  may,  In- 
deed, retain  the  outward  form  of  your  con- 
stitution, but  not  the  power  thereof." 

Such  were  the  words  of  that  great  good 
man,  lost  with  those  of  many  others  of  his 
tim^,  and  his  fame,  as  far  as  power  could 
hurt  it,  put  in  the  shade  along  with  them.-- 
The  consequences  we  have  all  seen  and  felt : 
— America,  from  an  obedient  affectiuuate  co- 
lony, became  an  independent  nation  ;  an4 
two  miUions  of  people,  nursed  in  the  very 
lap  of  our  monarchy,  became  the  willing  suh- 
jects  of  a  republican  constitution. 

Gentlemen,  in  that  great  and  calamitous 
conflict,  Edmund  Burke  and  Thomas  Paine 
fought  in  the  same  field  of  reason  together; 
but  with  very  diflerent  successes. — Mr.  Burke 
spoke  to  a  parliatnent  in  Kngland,  such  as  sir 
George  Saville  describes  it,  having  no  ears 
but  for  sounds  that  flattered  its  corruptions.— 
Mr.  Paine,  on  the  other  hand,  spoke  to  a 
PEOPLE  ; — reasoned  with  them, — told  th^ni 
that  they  were  bound  by  no  subjection  to  »i){ 
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sovereignty,  further  than  their  own  benefit 
connected  them ;  and  by  these  powerful  ar- 
guments prepared  the  minds  of  the  American 
people  for  tnat  glorious,  just,  and  happy 
revolution. 

Gentlemen.  I  have  a  right  to  distinguish  it 
by  these  epithets,  because  I  aver  that  at  this 
moment  there  is  as  sacred  a  regard  to  pro- 
perty ;  --as  inviolable  a  security  to  all  the 
rights  of  individuals; — lower  taxes; — fewer 
grievances ;— less  to  deplore,  and  more  to 
admire  in  the  constitution  of  America,  than 
in  that  of  any  other  country  under  heaven — 
I  wish  indeea  to  except  our  own,  but  I  can- 
XK>t  even  do  that,  till  it  shall  be  purged  of 
those  abuses  which,  though  they  obscure  and 
4leform  the  surface,  have  not  as  yet,  thank 
Cody  destroyed  the  vital  parts. 

Why  then  is  Mr.  Paine  to  be  calumniated, 
«nd  reviled,  because,  out  of  a  people  consist- 
ing of  near  three  millions,  he  alone  did  not 
remain  attached  in  opinion  to  a  monarchy  ? 
liemember,  that  all  the  blood  which  was 
shed  in  America,  and  to  which  he  was  for 
years  a  melancholy  and  indknant  witness, 
was  shed  by  the  authority  oi  the  crown  of 
Great  Britain,  under  the  influence  of  a  par- 
liament, such  as  sir  George  Saville  has  de- 
scribed it ;  and  such  as  Mr.  Burke  himself  will 
be  called  upon  by-and-by  in  more  glowing 
colours  to  paint  it. — How  then  can  it  be  won- 
dered at,  tnat  Mr.  Paine  should  return  to  this 
country  in  his  heart  a  republican? — Was  he 
not  equally  a  republican  when  he  wrote 
Common  Sense? — Yet  that  volume  has  been 
sold  without  restraint  or  prosecution  in  every 
shop  in  England  .ever  since,  and  which  never- 
theless (I  appeal  to  the  book^  vhich  I  hcxe  in  j 
Court,  and  which  it  in  ever^  bodys  hands) 
contains  every  one  principle  of  government, 
and  every  abuse  in  the  British  constitution, 
-which  is  to  be  found  in  the  Rights  of  Man.— 
Yet  Mr.  Burke  himself  saw  no  reason  to  be 
alarmed  at  that  publication,  nor  to  cry  down 
its  contents ;  even  when  America,  which  was 
swayed  by  it,  was  in  arms  against  the  crown 
of  Great  Biitain.  You  shall  near  his  opinion 
of  it,  in  his  Letter  to  the  Sheriffs  of  Bristol, 
pages  S3  and  34. 

'<The  Court  Gazette  accomplished  what 
the  abettors  of  independence  had  attempted 
in  vain.  When  that  disin£;enuous  compila- 
tion, and  strange  medley  of  railing  and  flat- 
tery, was  adduced  as  a  proof  of  the  united 
sentiments  of  the  people  of  Great  Britain, 
there  was  a  great  change  throughout  all  Ame- 
rica. The  tide  of  popular  anection,  wliich 
had  still  set  towards  the  parent  country,  began 
immediately  to  turn,  and  to  flow  with  great 
rapidity  in  a  contrary  course.  Far  from  con- 
cealing these  wild  declarations  of  enmity,  the 
author  of  the  celebrated  pamphlet  *  which  pre- 
fared  the  minds  of  the  people  for  independence^ 
insists  largely  on  the  multitude    and    the 

*  Common  Sense^  written  by  Thomas  Paine, 
In  America. 


spirit  of  these  addresses ;  and  draws  an  argu- 
ment from  them,  which  (if  the  fact  were  as 
he  supposes)  must  be  irresistible.  For  I 
never  knew  a  writer  on  the  theory  of  govern* 
ment  so  partial  to  authority,  as  not  to  allow, 
that  the  hostile  mind  of  the  rulers  to  their 
people,  did  fully  justify  a  change  of  govem.- 
ment ;  nor  can  any  reason  whatever  be  given, 
why  one  people  should  voluntarily  yield  any 
degree  of  pre-eminence  to  another,  but  on  a 
supposition  of  great  affection  and  benevolence 
towards  them.  Unfortimately,  your  nilers, 
trusting  to  other  things,  took  no  notice  of  this 
great  principle  of  connexion."  f 

Sucn  were  the  sentiments  of  Mr.  Burke — 
but  there  is  a  time,  it  seems,  for  all  things. 

Gentlemen,  the  consequences  of  this  mighty 
revolution  are  too  notorious  to  require  illus- 
tration. No  audience  would  sit  to  hear  (what 
eveiT  body  has  seen  and  fslt^y  how  the  inde- 
pendence of  America  notoriously  produced, 
not  by  remote  and  circuitous  effect,  but 
directly  and  palpably,  the  revolutions  which 
BOW  agitate  Europe,  and  which  portend  such 
mighty  changes  over  the  face  of  the  earth,— 
Let  governments  take  warning. — ^The  revolu« 
tion  in  France  was  the  consequence  of  her 
incurably  corrupt  and  profligate  government. 
God  forbid  that  I  should  be  thought  to  lean» 
by  this  declaration,  upon  her  unfortunate 
monarch, — bending,  pernaps  at  this  moment, 
under  afflictions  whicn  tny  heart  sinks  within 
me  to  think  of: — when  I  speak  with  detesta^ 
tion  of  the  former  politics  of  the  French 
court,  I  fasten  as  little  of  them  upon  that 
fallen  and  unhappy  prince,  as  I  impute  to 
our  gracious  sovereign  the  corruptions  of  our 
own. — I  desire,  indeed,  in  the  most  distinct 
manner,  to  be  understood  that  I  mean  to 
speak  of  his  majesty,  not  only  with  that  obe- 
dience and  duty  which  I  owe  to  him  as  a  sub- 
ject, but  with  that  iustice  which  I  think  is 
due  to  him  from  all  men  who  examine  his 
conduct  either  in  public  or  private  life. 

Gentlemen,  Mr.  Paiue  Iiappened  to  be  in 
England  when  the  French  revolution  took, 
place,  and  notwithstanding  what  he  must  be 
supposed  and  allowed  from  his  own  history 
to  have  felt  upon  such  a  subject,  he  remained 
wholly  silent  and  inactive. — ^The  people  of 
this  country  too,  appeared  to  be  indinerent 
spectators  of  the  animating  scene.  They 
saw,  without  visible  emotion,— despotism 
destroyed,  and  the  king  ot  France,  by  nb  owa 
consent,  become  the  first  magistrate  of  a  free 
people. — Certainly,  at  least,  it  produced  none 
of  those  eflects  which  are  so  deprecated  by 
government  at  present ;  nor,  most  probably, 
ever  would,  if  it  had  not  occurred  to  the  cele- 
brated person,  whose  name  I  must  so  oflea 
mention,  voluntarily  to  provoke  the  sul^ect; 
— a  subject  of  which  it  dangerous  to  be  di»» 
cussed,  HE  should  not  have  led  to  the  dis* 
cussion  1  for,  surely,  it  is  not  to  be  endured, 

f  Burke's  Works,  vol.  8,  pp.  162,  163, 
8vo.  edition  of  180S. 
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that  any  nrivmte  maa  shall  publish  a  creed 
fbr  a  whole  nation ;— shall  tell  us  that  we  are 
not  to  thiAk  for  ourselves — ^shall  impose  his 
own  fetters  upon  the  human  mind — shall 
dogmatize  at  discretion — and  yet  that  no  man 
shall  sit  down  to  answer  him  without  being 
guilty  of  a  libel.  I  assert,  that  if  it  be  a  libel 
to  mistake  our  constitution — ^to  attempt  the 
support  of  it  by  means  that  tend  to  destroy 
it^-and  to  choose  the  most  dangerous  season 
for  doing  so,  Mr.  Burke  is  that  libeller;  but 
not  therefore  the  object  of  a  criminal  prose- 
cution :— whilst  I  am  defending  the  motives 
of  one  man,  I  have  neither  right  nor  dispo- 
sition to  criminate  the  motives  of  another. — 
All  I  contend  for,  is  a  fact  that  cannot  be  con- 
troverted, viz.  that  this  officious  interference 
wat  the  origin  of  Mr,  Paine's  book,  I  put  my 
cause  upon  its  being  the  origin  of  it — the 
avowed  origin — as  will  abundantly  appear 
from  the  introduction  and  preface  to  both 
Parts,  and  from  the  whole  body  of  the  work ; 
nay,  from  the  vcnr  work  of  Mr.  Burke  him- 
self, to  which  both  of  them  are  answers. 

For  the  history  of  that  celebrated  work,  I 
appeal  to  itself. 

When  the  French  revolution  had  arrived  at 
some  of  its  earlv  stages,  a  few,  and  but  a  few, 
persons  (not  to  be  nam^  when  compared  with 
the  nation)  took  a  visible  interest  in  these 
mighty  events; — an  interest  well  worthy  of 
Englishmen. — ^Fhey  saw  a  pernicious  system 
of  government  which  had  led  to  desolatino^ 
wars,  and  had  been  for  ages  the  scourge  of 
Great  Britain,  giving  way  to  a  system  which 
seemed  to  promise  harmony  and  peace 
amongst  nations.  They  saw  this  wttn  vir^ 
tuous  and  peaceable  satisfaction ;  and  a  reve- 
rend divine,*  eminent  for  his  eloquence,  re- 
collecting that  the  issues  of  life  are  in  the 
hands  of  God,  saw  no  profaneness  in  mixing 
the  subject  with  public  thanksgiving ;  by  re- 
minding the  people  of  this  country  of  their 
own  glorious  deliverance  in  former  ages. — It 
happened,  also,  that  a  society  of  gendemen, 
f  ranee  being  then  a  neutral  nation,  and  her 
own  monarch  swearing  almost  daily  upon  her 
akan  to  msdntain  the  new  constitution, 
thought  they  infrin^d  no '  law  by  sending  a 
^neral  congratulation. — Their  numbers,  in- 
deed, were  veiy  inconsiderable;  so  much  so, 
that  Mr.  Burke,  with  more  truth  than  wisdom, 
be^ns  his  volume  with  a  sarcasm  upon  their 
insignificance : 

•*  Until  very  lately  he  had  never  heard  of 
such  a  club.  It  certainly  never  occupied  a 
moment  of  his  thoughts :  nor,  he  believed, 
those  of  any  person  out  ot  their  own  set,"-{- 

Why  then  make  their  proceedings  the  subject 
•f  alarm  throughout  Eii^ton(2  f— There  had 
been  no  prosecution  against  them,  nor  any 
charge  founded  even  upon  suspicion  of  dis- 


*  Dr.  Price. 

t  Reflections  on  the  Revolution  in  Fiance. 
Burke's  Worics.  yoL  5.  p.  3f.  8to  edition. 


affection  against  any  of  their  body.— But  Mr. 
Burke  thought  it  was  reserved  for  his  elo- 
quence to  whip  the5e  curs  of  faction  to  their 
kennels.^— How  he  has  succeeded,  I  appeal  to 
all  that  has  happened  since  the  introduction 
of  his  schism  in  the  British  empire,  by  giving 
to  the  king,  whose  title  was  questionefl  by  no 
man,  a  title  which  it  is  his  majesty's  most 
solemn  interest  to  disclaim. 

After  having,  in  his  first  work,  lashed  Dr. 
Price  in  a  stram  of  eloquent  irony  for  consi* 
dering  the  monarchy  to  be  elective,  which  be 
could  not  but  know  Dr.  Price,  in  the  literal 
sense  of  election,  neither  did  nor  could  possibly 
consider  it,  Mr.  Burke  published  a  second 
treatise;  in  which,  after  reprinting  many 
passages  from  Mr.  Paine's  former  work,  he 
ridicules  and  denies  the  supposed  right  of  the 
people  to  change  Uieir  governments,  in  the 
following  words : 

**  The  French  revolution,  say  ihey,^*  (speak* 
ing  of  the  English  societies),  ^  was  the  act  of 
the  majority  ot  the  people ;  and  if  the  majority 
of  any  other  people,  the  people  of  England  for 
instance,  wish  to  make  the  same  change,  tney 
have  the  same  right;  just  the  same  undoubt- 
edly; that  is,  none  at  all/** 

And  then,  after  speakine  of  the  subserw 
viency  of  will  to  duty  (in  which  I  agree  with 
him),  he,  in  a  substantive  sehtence^  roain^ 
tains  the  same  doctrine;  thus : 

**  The  constitution  of  a  country  being  once 
settled  upon  some  compact,  tacit  orexpressed,^ 
there  is  no  power  existme  of  force  to  aJter  it, 
without  the  breach  of  the  covenant,  or  the 
consent  of  all  the  parties.  Such  is  the  nature 
of  a  contract."t 

So  that  if  reason,  or  even  revelation  itself 
were  now  to  demonstrate  to  us,  that  our  con- 
stitution was  mischievous  in  its  effects, — if, 
to  use  Mr.  Attorney  GeneraPs  expression,  we 
had  been  insane  for  the  many  centuries  we 
have  sup|K)rted  it ;  yet  that  stifi,  if  the  king 
had  not  forfeited  his  titie  to  the  crown,  nor 
the  Lords  their  privileges,  the  universal  voice 
of  the  people  of  England  could  not  build  up  a 
new  government  upon  a  legitimate  basis. 

Passing  by,  for  the  present,  the  absurdity 
of  such  a  proposition,  and  supposing  it  coula, 
beyond  all  controversy,  be  maintained ;  fpr 
Heaven's  sake,  let  wisdom  never  utter  it  f— 
Let  policy  and  prudence  for  ever  conceal  it ! 
If  you  seek  the  stability  of  the  English  go* 
vemment.  rather  uut  the  book  of  Mr.  Psune^ 
which  calls  it  baa,  into  every  hand  in  the 
kingdom,  than  doctrines  which  bid  human 
nature  rebel  even  against  that  which  is  the 
best.—- Say  to  the  people  of  England,  look  at 
your  constitution,^  there  it  lies  before  you — 
the  work  of  your  pious  fathers, — handed  down 
as  a  sacred  deposit  from  eeneration  to  genera^ 
tion,— the  result  of  wiscu>m  and  virtue, — and 


*  Appeal  from  the  new  to  the  old  Whigs. 
Burke's  WorkSi  vol  0.  p.  201;  8vo  edition^ 
1806. 
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its  parts  cemented  together  with  kindred 
1)1000 :  there  are,  inde^,  a  fbw  spots  upon  its 
suHkce ;  but  the  same  principle  which  reared 
the  structure  will  brush  them  all  awaj  :—Yoa 
may  preserAC  your  government — you  may 
destroy  it. — ^I'o  such  an  address,  what  would 
be  the  answer?  A  chorus  of  the  nation-  Yes, 
WE  WILL  PRESERVE  IT.  But  sfly  to  the  tame 
nationy  even  of  the  very  Mine  constitution,  it 
is  yours,  such  as  it  is,  for.better  or  for  worse ; 
•—It  is  strapped  upon  your  backs,  to  carry  it 
as  beasts  of  burthen,— ^you  have  no  jurisdiction 
to  cast  it  off.  Let  ikU  be  your  position,  and 
you  instantly  raise  up  (I  appeal  to  every  man's 
consciousness  of  his  own  nature)  a  spirit  of 
uneasiness  and  discontent.  It  is  this  spirit 
alone,  that  has  pointed  most  of  the  passages 
aixaigned  before  you. 

But  let  the  prudence  of  Mr.  Bulge's  areo- 
ment  be  what  it  may,  the  argument  itself  is 
uotenable.— His  majesty  undoubtedly  was 
not  elected  to  the  throne.  No  man  can  be 
supposed,  in  the  teeth  of  fact,  to  have  con^ 
tended  it ;— but  did  not  the  people  of  England 
elect  king  William,  and  break  the  hereditary 
succession  ? — and  does  not  his  majesty's  title 
grow  out  of  that  election  ? — It  is  one  of  the 
charges  against  the  defendant,  his  having  de- 
nied the  parliament  which  called  the  prince  of 
Orange  to  the  throne  to  have  been  a  legal 
convention  of  the  whole  people;  and  is  not 
the  very  foundation  of  that  charge,  that  ita^os 
such  a  leeal  convention,  and  Uiat  it  was  in* 
tended  to  be  so  ?  And  if  it  v>as  so,  did  not  the 
people  then  confer  the  crown  upon  king  Wil« 
liam  without  any  regsu^  to  hereditary  right? 
—Did  they  not  cut  off  the  Prince  of  Wales, 
who  stood  directly  in  the  line  of  succession, 
and  who  had  incurred  no  personal  forfeiture? 
•—Did  they  not  give  their  deliverer  an  estate 
in  the  crown  totally  new  and  unprecedented 
in  the  law  or  history  of  the  country  ? — And, 
lastly,  might  they  not,  by  the  same  authority, 
have  given  the  royal  inheritance  to  the  iamil^ 
of  a  stranger  ?— Mr.  Justice  Bbu:kstone,  in  his 
Commentaries,  asserts  in  terms  that  they 
miftf;  and  ascribes  their  choice  of  king 
William,  and  the  subsequent  limitations  <? 
the  crown,  not  to  want  or  jurisdiction,  but  to 
theiir  true  ori^n,  to  prudence  and  discretion 
in  not  disturbmg  a  valuable  institution  further 
than  public  safety  and  necessity  dictated. 

The  English  government  stands  then  on 
thb  public  consent,  the  true  root  of  all  go- 
vernments. And  I  2«ree  with  Mr.  BurSe, 
that,  while  it  is  well  a£ninistered,  it  is  not  in 
the  power  of  factions  or  libels  to  disturb  it; 
though,  when  ministers  are  in  fault,  they  are 
sure  to  set  down  all  disturbances  to  these 
causes.  This  is  most  justly  and  eloquently 
exemplified  in  his  own  Thoughts  on  the  Cause 
of  the  present  Discontents,  pages  6  and  6 : 

**  Mfflisters  contend  that  no  adequate  provo> 
cation  has  been  ^ven  for  so  spreading  a  dis- 
«o|itent,  our  a&irs  having  been  conducted 
throughout  with  remarkable  temper  and  cx>ii- 
mimmate  viadom.    The  wicked  indusUy  of 


some  libellers,  joixied  to  the  intrigues  of  a  few 
disappointed  politicians,  have,  in  their  opi- 
niou,  been  able  to  produce  this  unnatural  fer- 
ment in  the  nation. 

**  Nothing,  indeed,  can  be  more  unnatural 
than  the  present  convulsions  of  this  country^ 
if  the  above  account  be  a  true  one.  I  con- 
fess I  shall  assent  to  it  with  great  reluctance^ 
and  only  on  the  compulsion  of  the  clearest 
and  firmest  proofs ;  because  their  account  re- 
solves itself  into  this  short  but  discouraging 
proposition:  '  That  we  have  a  very  good  mi- 

*  nistiy,  but  that  we  are  a  ver^r  bad  people  ;' 
that  we  set  ourselves  to  bite  the  hand 
that  feeds  us;  that,  with  a  malignant  in- 
sanity  we  oppose  the  measures,  and  un* 
gratefully  vihfy  the  persons  of  those  whose 
sole  object  is  our  own  peace  and  prosperity^r 
If  a  few  puny  libellers,  acting  under  a  knot  of 
factious  pohticians,  without  virtue,  parts,  or 
character  (such  they  are  constants  repre- 
sented hj  these  eenUemen),  are  sufficient  to 
excite  this  disturbance,  veiy  perverse  must 
be  the  disposition  of  that  people,  amongst 
whom  such  a  disturbance  can  be  excited  bjr> 
such  means.''* 

He  says  true:  never  were  serious  dis^ 
turbances  excited  by  such  means ! 

But  to  return  to  the  argument. — Let  ua 
now  see  how  the  rights  of  the  people  stand 
upon  authorities.  Let  us  examine  whether 
this  great  source  of  government  in»sted  oa 
by  l^omas  Paine,  he  not  maintained  |^ 
persons  on  whom  my  fiiend  will  find  it  di& 
cult  to  fasten  the  character  of  libellers. 

I  shall  be|^  with  the  most  modem  author 
on  the  subject  of  government — whose  woric 
lies  spread  out  before  me,  as  it  often  does  at 
home  for  my  delight  and  instruction  in  my 
leisure  hours.— I  have  also  tha  honour  of  bis 
personal  acquaintance. — ^lie  is  a  man,  perhaps 
more  than  any  other,  devoted  to  the  real  con- 
stitution of  tnis  oountiry,  as  will  be  found 
throughout  his  valuable  work ;  be  is  a  person^, 
besides,  of  great  learning,  which  enabled  hiia 
to  incise  much  useful  knowledge  into  my 
learned  friend  now  near  me,  who  introduced 
me  to  him.  t  I  speak  of  Mr.  Paley,  arch* 
deacon  of  Carlisle,  and  of  his  work,  intituled^ 
The  Principles  ot  Political  and  Mond  Philo* 
sopby,  in  which  he  investigates  the  first  piin^ 
ciples  of  all  governments — ^a  discussion  not 
thought  dangerous  till  lately,-^!  hope  W0 
shall  soon  get  rid  of  this  ridiculous  panic 

Mr.  Paley  professes  to  tliink  of  eo^eni-* 
ments  what  the  Christian  religion  was  Uioiight  • 
of  bv  its  first  teachers  i--*  If  it  be  ^  God  it 

*  mill  stand:'  and  he  puts  the  duties  of  obe* 
dience  to  them  upon  free  will  and  raorsfl. 
duty. — ^After  dissenUng  finom  Mr.  Locke  as  ta 
the  origin  of  governments  in  compact^  he 
says: 

**  Wherefore,  rejecting  the  intervention  of 
a  compact  as  unfounded  in  its  principle,  and 

♦  Burke's  Works,  vol.  «,  p.  2S2, 8vo  180IU 
t  Lard  EUenbonrngb^  then  Mr.  Jjm^ 
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dangerous  in  the  application,  we  assign  for 
the  only  ground  of  the  subject's  obligation, 

THE  WILL  OF  GOD,  AS  COLLECTED  FROM  £XPE- 
tllENCY. 

"  The  Steps  by  which  the  argument  pro- 
ceeds are  few  and  direct. — It  is  the  will  of 
God  that  the  happiness  of  human  life  be  pro- 
moted : — this  is  the  first  step,  and  the  foun- 
dation, not  only  of  this,  but  of  every  moral 
conclusion.    '  Civil  society  conduces  to  that 

*  end  :*  —  this    is    the    second    proposition. 

*  Civil  societies  cannot  be  upholden,  unless, 

*  in  each,  the  interest  of  the  whole  society  be 
'  binding  upon  every  part  and  member  of  it :' 
—-this  is  tnc  third  step,  and  conducts  us  to 
the  conclusion,  namely, — *  That,  so  long  as 

*  the  interest  of  tlie  whole  society  requires  it, 
'  that  is,  so  long  as  the  established  govern- 
'  ment  cannot  be  resisted  or  changed  without 
<  public  inconvcniencv,  it  is  the  will  of  God' 

*  (which  will  universally  determines  our  duty) 
'  that  the  established  government  be  obeyed,' 
'—and  no  longer, 

"  But  who  shall  judge  of  this .?  We  answer, 

*  Every  man  for  himself  J  In  contentions  be- 
tween the  sovereign  and  the  subject,  the 
piarties  acknowledge  no  common  arbitrator; 
and  it  would  be  absurd  to  refer  the  decision 
to  those  whose  conduct  has  provoked  the 
question,  and  whobe  own  interest,  authority, 
and  fate,  are  immediately  concerned  in  it. 
The  danger  of  error  and  abuse  is  no  objection 
to  the  rule  of  expediency,  because  every  other 
rule  b  liable  to  the  same  or  greater;  and 
every  rule  that  can  be  propounded  upon  the 
subject  (like  all  rules,  indeed,  which  appeal 
to  or  bind  the  conscience),  must,  in  the  an* 
plication,  depend  upon  pnvate  judgment.  It 
may  be  observed,  however,  that  it  ought 
equally  to  be  accounted  the  exercise  of  a  man's 
own  private  judgment,  whether  he  be  deter- 
mined by  reasonings  and  conclusions  of  hb 
own,  .or  submit  to  ne  directed  by  the  advice 
of  others,  provided  he  be  I'ree  to  choose  his 
guide.'** 

He  then  proceeds  ki  a  manner  rather  in- 
consistent with  the  principles  entertained  by  : 
my  learned  friend  in  his  Opening : —  j 

"No  usage,  law,  or  authority  whatever,  is  | 
so  binding,  that  it  need  or  ought  to  be  conti-  ' 
nued,  when  it  may  be  changed  with  advantage 
to  the  community.    The  family  of  the  prince, 
— the  order  of  succession — the  prerogative  of 
the  crown — ^the  form  and  parts  of  the  legis- 
lature— together  with  the  respective  powers, 
office,  duiation,  and  mutual  dependency  of ' 
the  several  parts,  are  all  only  so  many  laws,  i 
mutable  like  other  laws,  whenever  expediency 
requires,  either  by  the  ordinary  act  of  the 
legislature,  or  if  the  occasion  deserve  it,  by 

THE  IKTERPOSITION  OF  THE  PEOPLE.'*t 

No  man  can  say  that  Mr.  Paley  intended 

•  Principles  of  Moral  and  Political  Philo- 
sophy, book  6,  chap.  S;  vol.  2,  p.  138.  edit. 
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to  difiilse  discontent  by  this  declaration.— He 
must  therefore  be  taken  to  think  with  me, 
that  freedom  and  affection,  and  the  sense  of 
advantage,  are  the  best  and  the  only  supports 
of  government.  On  the  same  principle  he 
then  goes  on  to  say, — "  These  points  arc 
wont  to  be  approached  with  a  kind  of  awe; 
they  are  represented  to  the  mind  as  princi- 
ples of  the  constitution,  settled  by  our  an- 
cestors; vand,  being  settled,  to  be  no  mors 
committed  to  innovation  or  debate ;  as  foun-x 
dations  never  to  be  stirred ;  as  the  terms  and 
conditions  of  the  social  compact,  to  which 
every  citizen  of  the  state  has  engaeed  his 
fidelity,  by  virtue  of  a  promise  which  he  can- 
not now  recall.  Such  reasons  have  no  place 
in  our  system."* 

These  are  the  sentiments  of  this  excellent 
author ;  and  there  is  no  part  of  Mr.  Paine's 
work,  from  the  one  end  of  it  to  the  other,  that 
advances  any  other  proposition. 

But  the  attorney-general  will  say,  these  are 
the  grave  speculative  opinions  of  a  friend  to 
the  English  government,  whereas  Mr.  Paine 
is  its  professed  enemy — what  then  ? — ^The 
principle  is,  that  every  man,  while  he  obeys 
the  laws,  is  to  think  for  himself,  and  to  com" 
municate  what  he  thinks. — ^The  very  ends  of 
society  exact  this  licence,  and  the  policy  of 
the  law,  in  its  provisions  for  its  security,  has 
tacitly  sanctioned  it  — The  real  fact  is,  that 
writings  against  a  free  and  well-proportioned 
s^overnment,  need  not  he  guarded  against  by 
laws. — They  cannot  often  exist,  and  never"' 
with  effect. — ^The  just  and  awful  principles  of 
society  are  rarely  brought  forward,  but  when 
they  are  insulted  and  denied,  or  abused  in 
practice :  Mr.  Locke's  Essay  on  Government 
we  owe  to  sir  Robert  Fiimer,  as  we  owe 
Mr.  Paine's  to  Mr.  Burke; — indeed,  between 
the  ar^ments  of  Fiimer  and  Burke,  I  see  no 
essential  difference ;  since  it  is  not  worth  dis- 
puting, whether  a  king  exists  by  divine  right, 
or  by  indissoluble  human  compact,  if  he  exists 
whether  we  will  or  no. — If  his  existence  be 
without  our  consent,  and  is  to  continue  with- 
out benefit,  it  matters  not,  whether  his  title 
be  from  God  or  from  man. 

That  his  title  is  from  man,  and  from  every 
generation  of  man,  without  regard  to  the  de- 
termination of  former  ones,  hear  from  Mr. 
Locke :  "  All  men,  say  they''  (i.  e.  Fiimer  and 
his  adherents),  "  are  born  under  government^ 
and  therefore  they  cannot  he  at  liberty  to  begin 
a  new  one.  Every  one  is  born  a  subject  to  his 
father  J  or  his  prince,  and  is  therefore  under  the 
perpetual  tie  of  sulfjcction  and  allegiance.  It 
IS  plain,  mankind  never  own^d  nor  considered 
any  such  natural  subjection  that  they  were  bom 
in,  to  one  or  to  the  other,  that  tiedthem^ 
without  their  own  consents,  to  a  subjection  to 
them  and  their  hcirs.f 


♦  Ibid.  p.  143. 
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"  It  is  true,  that  whatever  engagement  or 
promises  any  one  has  made  for  himself,  he 
IS  under  the  obligation  of  them,  but  cannot, 
by  any  compact  whatsoever,  bind  his  children 
or  posterity  -.  for  his  son,  when  a  man,  being 
altogether  as  free  as  the  father,  any  act  of  the 
Jot  her  can  no  more  give  away  the  Iwcrty  of  the 
souy  than  it  can  of  any  body  else."  • 

So  much  for  Mr.  Locke's  opinion  of  the 
rights  of  man. — Let  us  now  examine  his  ideas 
of  the  supposed  danger  of  trusting  him  with 
them. 

"  Perhaps  it  will  be  said,  that  the  people 
being  ignorant,  and  always  discontented,  to 
lay  tne  foundation  of  government  in  the  un- 
steady opinion  and  uncertain  humour  of  the 
people,  is  to  expose  it  to  certain  ruin :  and  no 
government  will  be  able  long  to  subsist,  if  the 
people  may  set  up  a  new  legislature,  when- 
'  ever  Uicy  take  offence  at  the  old  one.  To 
this  I  answer, — Quite  the  contrary.  People 
^e  not  so  easily  got  out  of  their  old  forms,  as 
fiome  are  apt  to  suggest :  they  are  hardly  to 
be  prevailed  with  to  amend  the  acknowledged 
faults  in  the  frame  they  have  been  accustomed 
to.  And  if  there  be  any  original  defects,  or 
adventitious  ones  introduced  by  time,  or  cor- 
ruption, it  is  not  an  easv  thing  to  be  changed^ 
even  when  all  the  world  sees  there  is  an  op- 
portunity for  it.  This  slowness  and  aversion 
m  the  people  to  quit  their  old  constitutions, 
has  in  the  many  revolutions  which  have  been 
seen  in  this  kingdom,  in  this  and  former  ages, 
still  kept  us  to,  or,  after  some  interval  of 
fruitless  attempts,  still  brought  us  back  again 
to  our  old  legislative  of  king,  lords,  and  com- 
mons :  and  whatever  provocations  have  made 
the  crown  be  taken  from  some  of  our  princes' 
heads,  they  never  carried  the  people  so  far  as 
to  place  h  in  another  line.''  f 

Gentlemen,  I  wish  I  had  strength  to  go  on 
with  all  tliat  follows,  but  I  have  read  enough 
not  only  to  maintain  the  true  priciples  of  go- 
vernment, but  to  put  to  shame  the  narrow 
system  of  distrusting  the  people. 

It  may  be  said,  that  Mr.  Locke  went  great 
lengths  in  his  positions,  to  beat  down  the 
contrary  doctrine  of  divine  right,  which  was 
then  endangering  the  new  establishment. 
But  that  cannot  be  objected  to  David  Ilume, 
who  maintains  the  same  doctrine.  Speaking 
of  the  Magna  Charta  in  his  History,  vol.  u, 
page  88,  he  says,  **  It  must  be  confessed,  that 
the  former  articles  of  the  great  charter  con- 
tain such  mitigations  and  exnlanations  of  the 
feudal  law,  as  are  reasonable  and  equitable ; 
and  that  the  latter  involve  all  the  chief  out- 
lines of  a  legal  government,  and  provide  for 
the  equal  distribution  of  justice  and  free  en- 
joyment of  property;  tlie  great  obiect  for 
which  political  society  was  founded  by  men, 
vhich  the  people  have  a  perpetual  and  unalien^ 
able  right  to  recall;  and  uhich  no  time,  nor 

*  Ix)cke,  ut  sup.  %  1 16,  pp.  407,  408. 
+  Locke  on  Civil  Government,  ch.  19,  s. 
«23.    Works,  vol.5,  p.  471. 


precedent,  nor  statute,  nor  poiUtvc  inttUution, 
oug/U  to  deter  them  from  keeping  ever  upper-- 
most  in  their  thoughts  and  attention." 

These  authorities  are  sufficient  to  rest  on ; 
^et  I  cannot  omit  Mr.  Burke  himself,  who  is, 
if  possible,  still  more  distinct  on  the  subject. 
Speaking,  not  of  the  ancient  people  of  Eng- 
land, but  of  polonies  planted  almost  withm 
our  memories,  he  says,  *•  If  there  be  one  feet 
in  the  world  perfectly  clear,  it  is  this;  that 
the  disposition  of  the  people  of  America  is 
wholly  averse  to  any  other  than  a  free  go- 
vernment ;  and  this  is  indication  enough  to 
any  honest  statesman,  how  he  ought  to  adapt 
whatever  power  he  finds  in  his  hands  to  their 
case.  If  any  ask  me  what  a  free  government 
is,  I  answer,  that  it  is  what  the  people 

THINK  so;  and  that  THEY,  AND  NOT  I,  ASS 
THE  NATURAL,  'LAWFUL,   AND  COMPETENT 

JUDGES  OF  THIS  MATTER. — ^If  they  practical ly 
allow  me  a  greater  degree  of  authority  over 
them  than  is  consistent  with  any  correct  ideas 
of  perfect  freedom,  I  ought  to  thank  them  for 
so  great  a  trust,  and  n^t  to  endeavour  to 
prove  from  thence,  tliat  they  have  rea^ 
soned  amiss,  and  that  having  gone  so  far,  by 
analog,  they  must  hereafter  have  no  enjoy* 
ment  but  by  my  pleasure."  * 

Gentlemen,  all  that  I  have  been  stating 
hitherto,  has  been  only  to  show,  that  there 
is  not  that  novelti/  in  the  opinions  of  the  de- 
fendant, as  to  lead  you  to  think  he  does  not 
bond  fide  entertain  them,  much  less  when 
connected  with  the  history  of  his  life,^  which 
I  therefore  brought  in  review  before  you.— 
But  still  the  great  question  remains  unargued 
— Had  he  a  right  to  promulgate  these  opi- 
nions ?  If  he  entertained  them,  I  shall  argue 
that  he  had — And  although  my  arguments 
upon  tlie  liberty  of  the  press,  may  not  to  day 
be  honoured  with  your,  or  the  Court's  appro- 
bation, I  shall  retire  not  at  all  disheartened, 
consoling  myself  with  the  reflection,  that  a 
season  may  arrive  for  their  reception. — The 
most  essential  liberties  of  mankind  have  been 
but  slowly  and  gradually  received,  and  so  very 
late,  indeed,  do  some  of  them  come  to  ma- 
turity, that,  notwithstanding  the  attorn^- 
general  tells  you  that  the  very  question  I  am 
now  agitating  is  most  peculiarly  for  your  con- 
sideration, AS  A  JURY,  under  our  ancient  con«^ 
stitution,  yet  I  must  remind  both  you  and 
HIM  that  your  jurisdiction  to  consider  and 
deal  with  it  at  aU  in  judgment,  is  but  ▲  tcae 
OLD.f--Before  that  late  period,  I  ventured  to 
maintain  this  very  right  of  a  jury  orer 
the  question  of  libel  under  the  same  ancient 
constitution  (I  do  not  mean  before  the  noble 
judge  now  present,  for  the  matter  was  gone 
to  rest  in  the  courts,  long  before  he  came  to 
sit  where  he  does,  but)  before  a  noble  and 
reverend  magistrate  of  the  most  exalted  un- 

*  Letter  to  the  Sheriffs  of  Bristol.  Burke's 
Works,  vol.  3,  pp.  183,  8vo.  1808. 

t  See  p.  89S.  S06,  and  the  cases,  &e.  there 
.cited. 
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derstandioff,  and  of  the  most  uncornipted  in- 
tcerity  :•  fee  treated  me,  not  with  contempt 
indeed,  for  of  that  his  nature  was  incapable; 
but  he  put  me  aside  with  indulgence,  as  you 
do  a  child  while  it  is  lisping  its  prattle  out  of 
season ;  and  if  this  cause  h^  been  tried  Men, 
instead  of  noa?,  the  defendant  must  have  been 
instantly  convicted  on  the  proof  of  the  pub- 
lication, whatever  ^ou  might  have  thought  of 
his  case. — Yet,  I  have  lived  to  see  it  resolved, 
by  an  almost  unaninwus  vote  tf  the  whole  Par- 
liament tf  England,  that  1  had  all  along  been 
in  the  right. — If  this  be  not  an  awful  lesson 
of  caution  concerning  opinions,  where  are 
such  lessons  to  be  read  ? 

Gentlemen,  I  have  insisted,  at  great  len^h, 

rn  the  orio;in  of  governments,  and  detailed 
authorities  which  you  have  heard  upon 
tiie  sid>ject,  because  I  consider  it  to  be  not 
only  an  essential  support,  but  the  very  foun- 
dation of  the  liberty  of  the  press. — If  Mr. 
Burke  be  right  in  bis  principles  of  govern- 
ment^ I  admit  that  the  press,  in  my  sense  of 
its  freedom,  ought  not  to  be  free,  nor  free  in 
any  seme  at  all ;  and  that  all  addresses  to  the 
people  upon  the  subject  of  government, — and 
all  speculations  of  amendment,  of  what  kind 
or  nature  soever,  are  illegal  and  criminal ; — 
since,  4f  the  people  have,  without  possible 
recall,  delegated  all  their  authorities,  they 
have  no  jurisdiction  to  act,  and  therefore 
none  to  think  or  write  upon  such  subjects; — 
and  it  would  be  a  libel  to  arraign  government 
or  any  of  its  acts,  before  those  that  have  no 
jurisdiction  to  correct  them. — But  on  the  other 
band,  as  it  is  a  settled  rule  in  the  law  of  Eng- 
land, that  the  subject  may  always  address  a 
competent  jurisdiction;  no  legal  argument 
can  shake  the  ft'eedom  of  the  press  in.  my 
sense  of  it,  if  I  am  supported  in  my  doctrines 
concerning  the  great  unalienable  n^ht  of  the 
people,  to  reform  or  to  change  their  govern- 
ments. 

It  is  because  the  liberty  of  the  press  re- 
solves itself  into  this  great  issue,  that  it  has 
been,  in  every  country,  the  last  liberty  which 
subjects  have  been  able  to  wrest  from  power. 
— Othbs  liberties  are  hM  under  govern- 
ments, but  the  liberty  of  opinion  keeps  go- 
vernments THEMSELVES  in  oue  subjection  to 
their  duties.  This  has  produced  the  martyr- 
dom of  truth  in  every  a^e,  and  the  world  has 
been  only  purged  from  ignorance  with  the  in- 
nocent blood  of  those  wno  have  enlightened 
it 

Gentlemen,  my  strength  and  time  are 
wasted, — ^and  I  can  only  make  this  melan- 
choly history  pass  like  a  shad6w  before  you. 

I  shall  begin  with  the  grand  type  and  ex- 
ample. 

The  universal  God  of  nature,— the  Saviour 
of  mankind, — the  fountain  of  all  light,  who 
came  to  pluck  the  world  from  eternal  dark- 
ness, expired  upon  a  cross,— the  scoff  of  in- 
fidel scorn;  and  his  blessed  apostles  followed 

f  Earl  of  Mansfield. 
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him  in  the  train  of  martyrs.  When  he  came 
in  the  flesh,  he  might  "have  come  like  Ae 
Mahometan  Prophet,  as  a  powerful  sovereign, 
and  propagated  his  religion  with  an  uncon- 
querable sword,  which  even  now,  after  the 
lapse  of  ages,  is  but  slowly  advancing  under 
the  influence  of  reason,  over  the  face  of  the 
earth  :--but  such  a  process  would  have  been 
inconsistent  with  his  mission,  which  was  to 
confound  the  i^ide,  and  to  establish  the  uni- 
versal rights  of  men; — he  came  therefore  in 
that  lowly  state  which  is  represented  in  the 
Gospel,  and  preached  his  consolations  to  the 
poor. 

When  the  foundation  of  this  religion  was 
discovered  to  be  invulnerable  and  immortal, 
we  lind  political  power  taking  the  church  into 
partnership; — thus  began  the  corruptions  both 
of  religion  and  civil  power,  and,  hand-in-hand 
together,  what  havoc  have  they  not  made  in 
the  world ! — ruling  by  ignorance  and  the  per- 
secution of  truth :  but  this  very  persecution 
only  hastened  the  revival  of  letters  and  li- 
berty. Nay,  you  will  find,  that  in  the  exact 
proportion  that  knowledge  and  learning  have 
been  beat  dowp  and  fettered,  they  have  de- 
stroyed the  governments  which  bound 
them.--The  court  of  Star  Chamber,  the  first 
restriction  of  the  press  of  England,  was  erect- 
ed, previous  to  all  the  great  changes  in  the 
constitution.  From  that  moment  no  ,man 
could  legally  write  without  an  imprimatur 
from  the  state ; — but  truth  and  freedom  found 
their  way  with  greater  force  through  secret 
channels ;  and  the  unhappy  Charles,  unwarned 
hv  a  free  press,  was  brought  to  an  ignominious 
death.  When  men  can  freely  communicate 
their  thoughts  and  their  sufferings,  real  or 
imao;inary,  their  passions  spend  themselves  in 
air.  Tike  gimpowder  scattered  upon  the  sur- 
face ; — but  pent  up  by  terrors,  they  work  un- 
seen, burst  forth  in  a  moment,  and  destroy 
every  thing  in  their  course. — Let  reason  be 
opposed  to  reason,  and  argument  to  argu- 
ment, and  every  good  government  will  be  safe. 

The  usurper,  Cromwell,  pursued  the  same 
system  of  restraint  in  support  of  his  govern- 
ment, and  the  end  of  it  speedily  followed. 

At  the  restoration  of  Charles  Snd,  the 
Star  Chamber  ordnance  of  16S7,  was  worked 
up  into  an  act  of  parliament,  and  was  fol- 
lowed up  durine  that  reign,  and  the  short 
one  that  followed  it,  by  the  most  sanguinary 
persecutions: — but  what  fact  in  history  is 
more  notorious,  than  that  this  blind  and  con- 
temptible policy  prepared  and  hastened  the 
Revolution  ?  At  tnat  great  sra  these  cobwebs 
were  all  brushed  away  : — the  fi'eedom  of  the 
press  was  regenerated,  and  the  country  ruled 
by  its  affections,  has  since  enjoyed  a  century 
of  tranauillity  and  glory. — ^Thus  I  have  main- 
tained, Dy  Enelish  history,  that,  in  proportion 
as  the  press  has  been  free,  English  govern- 
ment has  been  secure. 

Gentlemen,  the  same  important  truth  may 
be  illustrated  by  great  autnorities.  Upon  a 
subject  of  this  kind,  resort  cannot  be  Imd  to 
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law  cases.— The  ancient  law  of  England  knew 
nothing  of  such  Ubels— they  began  and  should 
have  ended  with  the  Star  Chamber.  What 
writings  are  slanderous  of  individuals^  must 
be  looked  for  where  these  prosecutions  are 
recorded;  but  upon  general  subjects  we 
must  go  to  general  writers. — If,  indeed,  I 
were  to  refer  to  obscure  authors,  I  might  be 
answered,  that  my  very  authorities  were 
libels,  instead  of  justifications  or  examples ; 
but  this  cannot  be  said  with  effect  of  great 
men,  whose  works  are  classics  in  our  lan- 
guage,—rtaught  in  our  schools,— and  re- 
peatedly printed  under  the  eye  of  government 

I  shall  begin  with  the  poet  Milton,  a  great 
authority  in  all  learning. — It  may  be  said, 
indeed,  he  was  a  republican,  but  that  would 
only  prove  that  republicanism  is  not  incom- 
patible with  virtue : — it  may  be  said  too,  that 
the  work  which  I  cite  was  written  against 
previous  licensmg,  which  is  not  contended 
for  to-day.  But,  if  every  work  were  to  be 
adjudged  a  libd,  which  was  adverse  to  the 
wishes  of  government,  or  to  the  opinions  of 
those  who  may  com|M)se  it,  the  revival  of  a 
licenser  wuuld  be  a  security  to  the  public. — 
If  I  present  my  book  to  a  magistrate  ap- 
pointed by  law,  and  he  rejects  it,  I  have  only 
to  forbear  from  the  publication : — in  the  for- 
bearance I  am  safe ; — and  he  too  is  answer- 
able to  law  for  the  abuse  of  his  authority  ; 
but,  upon  the  argument  of  to-day,  a  man 
must  print  at  his  peril,  without  any  guide  to 
the  principles  of  judgment,  upon  which  liis 
worK  may  be  afterwards  prosecuted  and  con- 
demned.— Milton's  argument  therefore  ap^ 
plies,  and  was  meant  to  apply,  to  every  in- 
terruption to  writing,  which jl  while  it  op- 
presses the  indtviduaH  endangers  the  state. 

**  We  have  them  not,"  says  Milton, "  that 
can  be  heard  of,  from  any  ancient  state,  or 
polity,  or  church,  nor  by  any  statute  left  us 
Dy  our  ancestors,  elder  or  later,  nor  from  the 
modern  custom  of  any  reformed  city,  or 
church  abroad :  but  from  the  most  antichris- 
tjan  council,  and  the  most  tyrannous  inqtiisi- 
tion  that  ever  existed. — Till  tken,  books  were 
ever  as  freely  admitted  into  the  world  as  any 
other  birth ;  ike  issue  of  the  brain  was  no  more 
wtifted  than  the  issue  of  the  wombJ'^ 

**  To  the  pure  all  things  are  pure;  not 
only  meats  and  drinks,  but  all  kind  of  know- 
ledge, whether  of  good  or  evil ;  the  knowledge 
cannot  defile,  nor  consequently  the  books,  if 
the  will  and  conscience  be  not  deliled." — 

**  Bad  liooks  serve  in  many  respects  to  dis- 
cover, to  confute,  to  forewarn,  and  to  ilhis- 
trate  Whereof,  what  better  witness  can  we 
expect  I  should  produce,  than  one  of  your 
own,  now  sitting  in  parliament,  the  chief  of 
learned  men  reputed  in  this  land,  Mr.  Selden, 
whose  volume  of  natural  and  national  laws, 
proves,  not  only  by  great  authorities  brought 
together,  but  by  exquisite  reasons  and  theo- 
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rems  almost  mathematically  demonstrative, 
that  all  opinions,  yea  Eaaoas^  known,  read, 
and  collated,  are  of  maun  service  and  assist- 
ance toward  the  speedy  attainment  of  what 
is  tniest."* 

^  Truth  and  understanding  are  not  such 
wares  as  to  be  monopolized  and  traded  in  by 
tickets,  and  statutes,  and  standards.  We 
must  not  think  to  make  a  staple  commodit/ 
of  all  the  knowledge  in  the  land,  to  mark  and 
license  it  like  our  broad  doth  and  our  wool* 
packs."— 

''  Nor  is  it  to  the  common  people  less  than 
a  reproach ;  for  if  we  be  so  jealous  over  them 
as  that  we  dare  not  trust  them  with  an  £ng« 
lish  pamphlet,  what  do  we  but  censure  them, 
for  a  giddy,  vicious,  and  ungrounded  people ; 
in  such  a  sick  and  weak  estate  of  faith  and 
discretion,  as  to  be  able  to  take  nothing  down 
but  through  tlie  pipe  of  a  licenser  ?  That 
tliis  is  care  or  love  of  them,  wo  eannot 
pretend."  |- 

'*  Those  corruptions  which  it  seeks  to  pre- 
venty  break  in  faster  at  other  doors  whick 
cannot  be  shut."^  To  prevent  men  thinking 
and  acting  for  themselves,  by  restraints  on 
the  press,  ''  is  like  to  the  exploits  of  that  gal- 
lant man,  who  thought  to  pound  up  the  crows 
by  shutting  his  park  gate.''§ 

'*  This  obstructing  violence  meets  for  the 
most  part  with  an  event,  utterly  opposite  to 
the  end  whicli  it  drives  at:  instead  of  sup- 
pressing sects  and  schisms,  it  rsuses  them, 
and  invests  them  with  a  reputation:  the 
punishment  of  wits  enhances  their  authority ^ 
saith  the  viscount  St.  Albans;  and  a/or- 
bidden  writing  is  thought  to  be  a  certain  spark 
qftruthf  thatjlies  up  in  the  faces  of.  tlum  wha 
seek  to  tread  tt  out.'*\\ 

He  then  adverts  to  his  visit  to  the  famous 
Galileo,  whom  he  found  and  visited  in  the 
inquisition,  ''  for  not  thinking  in  astronomy 
with  the  Franciscan  and  Dominican  monks. ' 
And  what  event  ought  more  deeply  to  in- 
terest and  effect  us?  Tub  very  laws  of  na- 
ture were  to  bend  under  the  rod  of  a  licenser; 
— ^this  illustrious  astronomer  ended  his  life 
witliin  the  bars  of  a  prison,  because,  in  seeing 
the  Phases  of  Venus  through  his  newly  in- 
vented telescope,  he  pronounced,  that  she 
shone  with  borrowed  li^ht,  and  from  the  sua 
as  the  centre  of  the  universe.  This  was  the 
mighty  crime,  the  placing  the  sun  in  the 
centre :  —  that  sun  wnich  now  inhabits  it  upon 
the  foundation  of  mathematical  truth,  which 
enables  us  to  traverse  the  patldess  ocean,  and 
to  carry  our  iine  and  rule  amongst  other 
worlds,  which  but  for  Galileo  we  lutd  never 
known,  perhaps  even  to  the  recesses  of  an  in- 
finite and  eternal  God. 

Milton  then,  in  his  most  eloquent  address 
to  the  parliament,  outs  the  liberty  of  the 
press  on  its  true  ana  most  hououraUe  fuku^ 
dation : 
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''•Believe  it.  Lords  and  CommoDSy  they 
who  counsel  ye  to  such  a  suppressing*'  [of 
books]  <<  do  as  ^ood  as  bid  ye  suppress  your- 
selves; and  I  will  soon  show  how. 

^<  If  it  be  desired  to  know  the  immediate 
cause  of  all  tius  free  writing  and  free  speak- 
ing, tliere  cannot  be  assigned  a  truer  than 
your  own  mild,  and  free,  and  humane  go- 
vernment It  is  the  Uberty,  Lords  and  Com- 
monsy  which  your  own  valorous  and  happv 
counsels  have  purchased  us;  liberty,  which 
18  the  nurse  ot  all  great  wits:  this  is  that 
which  hath  rarified  and  enlightened  our  spirits 
like  the  infiuence  of  Heaven;  this  is  that 
which  hath  enfranchised,  enlarged,and  lifted  up 
our  apprehensions,  degrees  above  themselves. 
Ye  cannot  make  us  now  less  capable,  less 
knowing,  less  eagerly  pursuing  of  the  truth, 
unless  ye  first  make  yourselves,  that  made  us 
so,  less  the  lovers,  less  the  founders  of  our 
true  hberty.  We  can  grow  ignorant  aeain, 
brutish,  formal,  and  slavish,  as  ye  found  us; 
but  you  then  must  first  become  that  which  ye 
cannot  be,  oppressive,  arbitrary,  and  tyran- 
sous,  as  they  were  from  whom  ye  have  freed 
us.  That  our  hearts  are  now  more  capacious, 
our  thoughts  now  more  erected  to  the  search 
and  expectation  of  greatest  and  exactest 
things,  IS  the  issue  of  your  own  virtue  pro- 
pagated in  us.'' — ^  Give  nie  the  Uberty  to 
know,  to  utter,  and  to  arsue  freely  according 
to  conscience,  above  all  liberties.''  * 

Gentlemen,  I  will  yet  refer  you  to  another 
author,  >vhose  opinion  you  may  think  more 
ia  point,  as  having  lived  in  our  own  times, 
ana  as  holding  the  highest  monarchical  prin- 
ciples of  government.  I  speak  of  Mr. 
Hume,  who,  nevertheless,  considers  that 
this  liberty  of  the  press  extends  not  only  to 
abstract  speculation,  but  to  keep  the  public 
on  their  guard  against  all  the  acts  of  their 
government. 

After  showing  the  advantages  of  a  mo- 
narchy to  public  freedom,  provided  it  is  duly 
controlled  and  watched  by  the  popular  part  of 
the  constitution,  he  says,  ''  These  principles 
account  for  the  great  hberty  of  the  press  in 
these  kingdoms,  beyond  what  is  indulged  in 
any  other  government.  It  is  apprehended, 
that  arbitrary  power  would  steal  in  upon  us, 
w«re  we  not  careful  to  prevent  its  process, 
and  were  there  not  an  easy  method  ot  con- 
veying the  alarm  from  one  end  of  the  kine- 
dom  to  the  other.  The  spirit  of  the  people 
mutt  frequently  be  roused,  in  order  to  curb  the 
mnbUion  of  the  Court;  and  the  dread  of  rous* 
iDg  this  spirit  must  be  employed  to  prevent 
that  ambition.  Nothing  is  so  effectual  to  Uiis 
purpose  as  the  Uberty  ot  the  Press,  by  which 
all  the  learning,  wit,  and  gemus  of  the  nar 
tion,  may  be  employed  on  the  side  of  firee- 
dom ;  fmd  every  one  be  animated  to  its  de- 
fence. As  long,  therefore,  as  the  republican 
part  <f  our  government  can  maintain  itself 
gigamtt  iha  monarchical^  it  will  naiuralfy  be 
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careful  to  keep  the  press  open,  as  of  importance 
to  its  omn  preservation,^*  * 

There  is  another  authority  contemporary 

with  the  last;— a  splendid  speaker  in  the 

upper  House  of  Parliament,  and  who  held 

during  most  of  his  time  high  ofiices  under  the 

king — I  speak  of  the  earl  of  Chesterfield, 

'  who  thus  expressed  himself  in  the  House  of 

j  Lords : — '*  One  of  the  greatest  blessings  we 

I  eqjoy,  one  of  the  greatest  blessings  a  people. 

I  my  lords,  can  enjoy,  is  liberty ;  but  every  good 

;  in  this  life  has  its  alloy  of  evilr—licentiousneat 

'  is  the  alloy  of  liberty,  it  is '' 

I      Lord  Kenifon.    Doctor  Johnson  claims  to 

I  pluck  KhaX  feather  from  lord  Chesterfield's 

'  wing ;  he  speaks,  I  believe,  of  the  eye  of  the 

political  body. 

Mr.  Erskine.    My  lord,  I  am  happy  that  it 

I  is  admitted  to  be  a  feather ;  I  have  heard  it 

said,  that  lord  Chesterfield   borrowed  that 

I  which  I  was  just  about  to  state,  and  which 

<  his  lordship  has  anticipated. 

Lord  Kenyan.  That  verv  speech  which 
did  lord  Chesterfield  so  much  honour,  is  sap* 
posed  to  have  been  written  by  doctor  John* 
son.f 

Mr.  Erskine,  Gentlemen,  I  believe  it  waa 
so,  and  I  am  much  obliged  to  his  lordship 
for  giving  me  a  far  higher  authority  for  my 
doctrine. — For  though  lord  Chesterneld  waa 
a  man  of  great  ingenuity  and  wit,  he  was  un« 
doubtedly  far  inferior  in  learning,  and,  wha| 
is  more  to  the  purpose,  in  monarchicol  opinion, 
to  the  celebrated  writer  to  whom  my  lord  ha» 
now  delivered  the  work  by  his  authority* 
Doctor  Johnson  then  says,  '<  One  of  the 
greatest  blessings  we  enjoy,  one  of  the 
^atest  blessing  a  people,  mv  lords,  am  en- 
joy, is  liberty ;  but  eveiy  good  in  this  Ufe  has 
its  alloy  of  evil :  licentiousness  is  the  alloy  of 
liberty :  it  is  an  ebullition,  an  excrescence^— 
I  it  is  a  speck  upon  the  eye  of  the  political 
'  body,  but  which  I  can  never  touch  hut  irith 
'  a  gentle,  with  a  trembling  hand,  lest  I  destroy 
the  body,  lest  I  injure  the  eye  upon  which  tl 
is  apt  to  appear." — ^  There  is  such  aeon* 
nexion  between  licentiousness  and  libertgr^ 
'  that  it  is  not  easy  to  correct  the  one,  without 
dangerously  wounding  the  other:  it  is  ex<« 
tremely  hard  to  distinguish  the  true  limit  be* 
tween  them :  like  a  changeable  ulk,  we  can 

*  On  the  Liberty  of  the  Press.  Essays, 
vol.  l«  p.  12,  8vo.  1809. 

*  This  appears  to  have  been  an  erroneoua 
supposition ;  seeing  that  the  speech  cited  by 
Mr.  Erskine  was  delivered  by  lord  Chesterfield 
in  the  beginning  of  June  1737 ;  and  the  De» 
bates  compiled  oy  Dr.  Johnson  commencod 
not  until  November  1740.  See  Uie  Pre&oei 
to  the  IXth,  Xlth,  and  Xllth  Volumes  of  the 
New  Parliamentaiy  History;  in  which  will 
be  found  much  carious  and  valuable  infonofr- 
tion,  respecting  the  genuineneu  of  those  De* 
bates  in  parliament,  which  have  Tas  it  should 
seem  falsd|y)  b^n  attribttted  to  uie  imginar* 
tion  qf  Johwoo.. 
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easily  se;e  there  are  two  diiScrent  colours^  but 
we  cannot  easily  discover  where  the  one  ends, 
or  where  the  other  begins."  • 

I  confess,  I  cannot  help  agreeing  with  this 
learned  author.  The  danger  op  touching 
THE  Press  is  the  difficulty  of  markimo  its 
LIMITS. — My  learned  friend,  who  has  just 
gone  out  of  court,  has  drawn  no  line,  and  un- 
folded no  principle. — He  has  not  told  us,  if 
this  book  is  condemned,  tehat  book  may  be 
written.<^If  I  may  notwrite  against  the  ex- 
istence of  a  monarchy,  and  recommend  a  re- 
public, may  I  write  against  any  part  of  the 
government?  May  I  say  that  we  should  be 
better  without  a  House  of  Lords,  or  a  House 
of  Commons,  or  a  court  of  Chancery,  or  any 
other  given  part  of  our  establishment  ? — Or 
if,  as  has  been  hinted,  a  work  may  be  libel- 
lous for  stating  even  legal  matter  with  sar- 
cagtic  phrase,  the  difficulty  becomes  the 
greater,  and  the  liberty  of  the  press  more 
inmossible  to  define. 

The  same  author,  pursuing  the  subject,  and 
speaking  of  the  fall  of  Roman  liberty,  says, 
^  But  this  sort  of  liberty  came  soon  after  to 
be  called  licentiousness ;  for  we  are  told  that 
Augustus,  after  having  established  his  em- 

Sire,  restored  order  in  Rome  by  restraining 
centiousness. — God  forbid  we  should  in  this 
country  have  order  restored  or  licentiousness 
restrained,  at  so  dear  a  rate  as  the  people  of 
Rome  paid  for  it  to  Augustus  !''f 

"  Let  us  consider,  my  lords,  that  arbitrary 
power  has  seldom  or  never  been  introduced 
mto  any  country  at  once.  It  must  be  intro- 
duced by  slow  degrees,  and  as  it  were  step  by 
Step,  lest  the  people  should  see  its  approach. 
The  barriers  and  fences  of  the  people's  liberty 
must  be  plucked  up  one  by  one,  and  some 
plausible  pretences  must  be  found  for  remov- 
ing or  hoodwinking,  one  afler  another,  those 
seatrles  who  are  posted  by  the  constitution  of 
a  free  country,  for  warning  the  people  of 
their  danger.  When  these  preparatoiy  steps 
are  once  made,  the  people  may  then,  mdeed, 
with  regret,  see  slavery  and  arbitrary  power 
making  long  strides  over  their  land;  but  it  will 
be  too  late  to  think  of  preventing  or  avoiding 
tbe  impending  ruin. 

**  The  stage,  my  lords,  and  the  press,  are 
two  of  our  out-sentries;  if  we  remove  them, 
if  we  hoodwink  them,  if  we  throw  them  in 
letters,  the  enemv  may  surprise  us.''  ^ 

Gentlemen,  this  subject  was  still  more 
lately  put  in  the  justest  and  most  forcible 
light  by  a  noble  person  high  in  the  magis- 
tracy ;  whose  mind  is  not  at  all  tuned  to  the 
introduction  of  disorder  by  improper  popular 
excesses;  I  mean  lord  Loughborough,  chief 
justice  of  the  court  of  Common  Pleas.  I  be- 
lieve I  can  answer  for  the  correctness  of  my 

*  Lord  Chesterfield's  Speech  on  the  Play- 
house Bill.  New  Pari.  Hist  Vol.  X,  pp.  3S0, 
SSI. 

t  New  Pari.  Hist.  Vol.  X,  p.  333. 

t  New  Pari.  Hist  Vol,  X,  p.  340. 
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note,  which  I  shall  follow  up  with  the  opinion 
of  another  member  of  the  Lords*  House  of 
Parliament;  the  present  earl  Stanhope;  or 
rather,  I  shall  take  lord  Stanhope  first,  as  his 
lordship  introduces  the  subject  bv  adverting 
to  this  argument  of  lord  Loughborough's. 
"  If,"  says  lord  Stanhope,  "  our  boasted  li- 
berty of  the  press  were  to  consist  only  in  the 
liberty  to  write  in  praise  of  the  constitution, 
this  is  a  liberty  enjoyed  under  m^Jiv  arbitrary 

governments.  I  suppose  it  would  not  be 
eemed  quite  an  uuiMudonable  oflPence,  even 
by  the  empress  of  Russia,  if  any  man  were  to 
take  into  nis  head  to  write  a  panegyric  upon 
the  Russian  form  of  government  Such  a  li- 
berty as  that  might  therefore  properly  be 
termed  the  Ruuian  liberty  of  the  preu.  But^ 
the  English  liberty  of  the  nress  is  of  a  very  dif- 
ferent description:  for,  oy  the  law  of  Eng- 
land, it  is  not  prohibited  to  publish  specula- 
tive works  upon  the  constitution,  whether /A^y 
contain  praise  or  censure. ^^ — Lord  Stanhope" $ 
Defence  of  the  Libel  Bill. 

You  see,  therefore,  as  far  as  the  general 
principle  goes,  I  am  supported  bv  the  opinion 
of  loru  Stanhope,  for  otherwise  tne  noble  lord 
has  written  a  libel  himself,  by  exciting  other 
people  to  write  whatever  they  may  think,  be  it 
good  or  evil,  of  the  constitution  of  the  ooim- 
try.  As  to  the  other  high  authority,  lord 
Loughborough,  I  will  read  what  apphes  to 
this  subject. — **  Everyman,"  said  lord  Lougb- 
borough,  **  may  publish  at  his  discretion  Ids 
opinions  concerning  forms  and  systems  of 
^vernment.  If  they  be  wise  and  enlighten* 
ing,  the  world  will  gain  by  them :  if  they  be 
weak  find  absurd,  they  will  be  laughed  at  and 
forgotten ;  and  if  they  be  bon&fide,  they  car^ 
not  be  criminal,  however  ERaoNEOus.  On  the 
other  hand,  the  purpose  and  the  direction 
may  give  a  different  turn  to  writings  whose 
common  construction  is  harmless,  or  even 
meritorious.  Suppose  men,  assembled  in  dis- 
turbance of  the  peace,  to  pull  down  mills  or 
turnpikes,  or  to  do  any  other  mischief,  and 
that  a  mischievous  person  should  disperse 
amon^  them  an  excitation  to  the  planned 
mischief  known  to  both  writer  and  reader. 
To  your  tents,  0  Israel ;  that  publication 
would  be  criminal; — ^not  as  a  libel,  not  as  an 
abstract  writing,  but  as  an  act ;  and  the  act 
bein^  the  crime,  it  must  be  stated  as  a  fact  ftrw 
trinsic  on  the  record  :  for  otherwise,  a  Court 
of  Error  could  have  no  jurisdiction  but  over 
the  natural  construction  of  the  writing ;  nor 
would  the  defendant  have  any  notice  of  such 
matter  at  Xhf  trial,  without  a  chafge  on  the 
record.  To  give  the  jury  cognizance  of  any 
matter  beyond  the  construction  of  the  writ- 
ing, the  aMrerment  should  be,  in  the  case  as  I 
have  instanced,  that  certain  persons  were, 
as  I  have  described,  assembled;  and  that  tiie 
publisher,  intending  to  excite  these  persons 
so  assembled,  wrote  so  and  to.  Here  the 
crime  is  complete,  and  consists  in  an  awrU 
act  qfwickedneu  evidenced  by  a  writing^* 
In  answer  <b  all  these  authorities,  ibo 
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attorney-general  may  say,  that.  If  Mr.  Paine 
had  written  his  observations  with  the  views 
of  those  high  persons  and  under  other  cir- 
cumstances, he  would  be  protected  and  ac- 
quitted:— ^to  which  I  can  only  answer,  that 
no  facts  or  circumstances  attending  his  work 
are  either  charged  or  proved;  —  that  you 
have  no  jurisdiction  whatever,  biU  over  the 
natural  construction  of  the  work  before  you, 
**4Uid  that  I  am  therefore  brought  without  a 
flaw  to  the  support  of  the  passages  which  are 
the  particular  subject  of  complamt 

Gentlemen,  I  am  not  unmindful  how  long 
I  have  already  trespassed  upon  your  patience; 
and,  recollecting  the  nature  of  the  human 
mind,  and  how  much,  for  a  thousand  reasons, 
I  have  to  struggle  against  at  this  moment,  I 
shall  not  be  disconcerted  if  any  of  vou  should 
appear  anxious  to  retire  from  the  pain  of 
hearing  me  farther.  It  has  been  said,  in  the 
newspapers,  that  my  vanity  has  forwarded 
my  zeal  in  this  cause ; — but  I  might  appeal 
even  to  the  authors  of  those  paragraphs, 
whether  a  situation  ever  existed  which  vanity 
would  have  been  fonder  to  fly  from — the  task 
of  speaking  against  every  known  preposses- 
aion;'  with  every  countenance,  as  it  were, 
planted  and  lifled  up  against  me. — But  I 
stand  at  this  bar  to  give  to  a  criminal  ar- 
raigned before  it,  the  defence  to  which  the 
law  of  the  country  entitles  him.  If  any  of 
my  arguments  be  indecent,  or  unfit  for  the 
Court  to  hear, — the  noble  judge  presides  to 
interrupt  them :  if  all,  or  any  of  them,  are 
capable  of  an  answer, — they  will  be  an- 
swered :  or  if  they  Be  so  untounded  in  your 
own  minds,  who  are  to  judge  of  them,  as  not 
to  call  for  refutation, — your  verdict  in  a 
moment  Vill  overthrow  all  that  has  been 
said  ;^we  shall  then  have  all  discharged  our 
duties. — It  is  yoirr  unquestionable  province  to 
jud^e,  and  mine  not  less  unquestionable  to 
adoress  your  jud^ents. 

When  the  noble  judge  and  myself  were 
counsel  for  lord  George  Gordon  in  1781,*  it 
was  not  considered  by  that  jury,  nor  imputed 
to  us  by  any  body,  that  we  were  contending 
for  the  privileges  of  overawing  the  House  of 
Commons,  or  recommending  the  confla^rar 
tioQ  of  this  city :  I  am  doin^  the  same  duty 
now,  which  my  Lord  and  I  tnen  did  in  con- 
cert together ;  and,  whatever  may  become  of 
the  cause,  I  expect  to  be  heard :  conscious 
that  no  just  obloquy  can  be,  or  will  In  the  end 
be  cast  upon  me  for  liaving  done  my  duty  in 
the  manner  I  have  endeavoured  to  perform 

it— ^IR,  I   SHALL   NAME   YOU    PRESENTLY.f 

(jrentlemen,  I  come  now  to  observe  on  the 
passages  selected  by  the  information;  and 
with  regard  to  the  first,  I  shall  dispose  of  it  in 
a  moment. 

**  All  hereditary  government  is  in  its  na- 


•  See  the  CaSc,,VoLXXI.  p.  485. 

f  This  expression  was  provoked  by  the 
conduct  of  one  of  the  jury ;  which  this  rebuke 
put  an  end  to.    Orig.  Ed. 


tare  tyranny.  An  hereditable  crown^  or  an 
hereditable  throne,  or  by  what  other  fanciful 
name  such  things  may  be  called,  have  no 
other  significant  explanation  than  that  man- 
kind are  hereditable  property.  To  inherit  a 
government  is  to  inherit  the  peqp/e,  as  if  they 
were  flocks  and  herds." 
And  is  it  to  be  endured,  says  the  attomey- 

feneral,  that  the  people  of  thia  country  are  to 
e  told  that  they  are  driven  like  oxen  or 
sheep? — Certainly  not. — I  am  of  opinion  that 
a  more  dangerous  doctrine  cannot  be  instilled 
into  the  people  of  England.  But  who  instils 
such  a  doctrine  ?  I  deny  that  it  is  instilled 
by  Paine. — When  he  maintains  that  heredi- 
tary monarchy  inherits  a  people  like  flocks 
ana  herds,  it  is  clear  from  the  context  (which 
is  kept  out  of  view),  that  he  is  combating  the 
proposition  in  Mr.  Burke's  book,  which  as- 
serts, that  the  hereditary  monarchy  of  Eng- 
land is  fastened  upon  the  people  of*^  England 
by  indissoluble  compact,  Mr.  Paine,  on  the 
contrary,  asserts  the  king  of  England  to  be 
the  magistrate  <^  tht, people,  existing  by  their 
consent,  which  is  utterly  incompatible  with 
their  being  driven  like  herds. — ^His  argument, 
therefore,  is  this,  and  it  retorts  on  his  adver- 
sary :  he  says,  such  a  king  as  vou,  Mr.  Burke, 
represent  the  king  of  England  to  be,  inherit 
ing  the  people  by  virtue  of  conquest,  or  of 
some  compact,  which,  having  once  existed, 
cannot  be  dissolved  while  the  original  terms 
of  it  are  kept,  is  an  inheritance  like  flocks  and 
herds. — But  I  deny  that  to  be  the  kine  of 
England's  title. — lie  is  the  magistrate  of  the 
people,  and  that  title  I  respect. — It  is  to  your 
own  imaginary  king  of  England  therefore, 
and  not  to  his  majesty,  that  your  unfounded 
innuendos  apply.— It  is  the  monarchs  of 
Russia  and  Prussia,  and  all  governments 
fastened  upon  unwilling  subjects  by  heredi- 
tary indefeasible  titles,  who  are  stigmatized 
by  Paine  as  inheriting  the  people  like  flocks. 
— ^The  sentence,  therefore,  must  either  be 
taken  in  the  pure  abstract,  and  then  it  is  not 
only  merely  speculative,  but  the  application 
of  It  to  our  own  government  fails  altogether, 
or  it  must  be  taken  connected  with  the  mat- 
ter which  constitutes  the  application,  and 
then  it  is  Mr.  Burke's  King  of  England, 
and  NOT  his  Majesty,  whose  title  is  denied. 

I  pass  therefore  to  the  next  passage,  which 
appears  to  be  an  extraordinary  selection.  It 
is  taken  at  a  leap  from  pa^e  31  to  page  47, 
and  breaks  in  at  the  words,  **  This  conven- 
tion." The  sentence  selected  stands  thus : 
'^  This  convention  met  at  Philadelphia  in  May 
1787,  of  which  general  Washington  was 
elected  president.  He  was  not  at  that  time 
connected  with  any  of  the  state  govern- 
ments, or  with  congress.  He  delivered  up 
his  commission  when  the  war  ended,  and 
since  then  had  lived  a  private  citizen. 

"  The  convention  went  deeply  into  all  the 
subjects ;  and  having,  af^er  a  variety  of  de- 
bate and  investigation,  agreed  among  them- 
selves upon  the  several  parts  of  a  federal  ooa« 
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stttutioa,  the  next  question  was,  tbe  manner 
of  giving  it  authority  and  practice. 

**  For  this  purpose,  they  did  not,  like  a 
cabal  of  courtiers,  send  for  a  Dutch  stadt- 
holder,  or  a  German  elector;  hut  they  re- 
ferred the  whole  matter  to  the  sense  and 
interest  of  the  country.*' 

This  sentence,  standing  thus  by  itself,  may 
appear  to  be  a  mere  sarcasm  on  king  William, 
upon  those  who  effected  the  Revolution,  and 
upon  the  Revolution  itself,  without  any  rea- 
soning or  deduction :  but  when  the  context 
and  sequel  are  looked  at  and  compared,  it 
will  appear  to  be  a  serious  historical  compari- 
son between  the  Revolution  effected  in  Eng- 
land in  1688,  and  the  late  one  in  America 
%hen  she  established  her  independence;  and 
no  man  can  doubt  that  his  juagment  on  that 
comparison  was  sincere.  But  where  is  the 
libel  on  the  constitution  ?  For  whether  king 
William  was  brought  over  here  by  the  sin- 
cerestandjustest  motives  of  the  whole  people 
of  England,  each  man  acting  for  himself,  or 
from  ue  motives  and  through  the  agencies 
imputed  by  the  defendant,  it  signifies  not  one 
ftrthiug  at  this  time  of  day  to  the  establish- 
ment itself.  Blackstone  properly  warns  us 
not  to  fix  our  obedience  or  iiffection  to  the 
government  on  the  motives  of  our  ancestors, 
or  the  rectitude  of  their  proceedings,  but  to  be 
satisfied  with  what  is  established. — This  is  safe 
reasoning,  and,  for  my  own  part,  I  should  not 
be  differently  affected  to  the  constitution  of 
my  country,  which  my  own  understanding 
approved,  whether  angels  or  demons  had 
given  il  birth  ? 

Do  any  of  you  love  the  Reformation  the 
less  because  Heniy  the  8th  was  the  author  of 
it?  or  because  lust  and  poverty,  and  not  reli- 

S'on,  were  his  motives  ?  He  had  squandered 
e  treasures  of  liis  father,  and  he  preferred 
Anne  Bullen  to  his  queen :  these  were  the 
causes  which  produced  it. — ^What  then? — 
Docs  that  affect  the  purity  of  our  reformed 
religion? — Does  it  undermine  its  establish- 
ment, or  shake  the  king's  title,  to  the  exclu- 
sion of  those  who  held  by  the  religion  it  had 
abolished? — Will  the  attorney-general  affirm, 
that  I  could  be  convicted  of  a  libel  for  a 
whole  volume  of  asperity  against  Henry  the 
8th,  merely  because  he  effected  the  Reforma- 
tion; and  if  not,  why  against  king  William, 
who  effected  the  Revolution? — ^W here  is  the 
line  to  he  drawn  ? — ^Are  one,  two,  or  three 
centuries  to  constitute  the  statute  of  limita- 
tion ? — ^Nay,  do  not  our  own  historians  detail 
tills  very  cabal  of  courtiers,  from  the  records 
of  our  own  country? — If  you  will  turn  to 
Hume's  history,  volume  the  eightji,  page  188, 
&c.  &c.  you  will  find  that  he  states  at  great 
length,  the  whole  detail  of  intrigues  which 
^a;ved  the  way  for  the  Revolution,  and  the 
mterested  coalition  of  parties  which  gave  it 
CDect. 

But  what  of  all  this,  couccmlng  the  motives 
of  parties^  which  is  recorded  by  Hume  ?  The 
question  is.  What  is  th^  thing  hvught  about-^ 


Notj  BOW  it  trot  brought  about.  If  it  stands,- 
as  Blackstone  ars;ues  it,  upon  the  consent  of 
our  ancestors,  followed  up  by  our  own,  no  in- 
dividual can  withdraw  his  obedience. — If  h^ 
dislikes  the  establishment,  let  him  seek  else-' 
where  for  another ;  I  am  not  contending  fbr 
uncontrolled  conduct^  but  for  freedom  of 
opinio7i. 

With  regard  to  what  has  been  stated  of  the 
Edaards  and  Henries^  and  the  other  princes 
under  which  the  author  can  only  discover 
*'  restrictions  on  power^  but  nothing  of  a  contti" 
tuSion ;"  surely  my  friend  is  not  m  earnest 
when  he  selects  that  passage  ks  a  libel. 

Paine  insists,  that  there  was  no  constitu- 
tion under  these  princes,  and  that  English 
liberty  was  obtained  from  usurped  power  by 
the  struggles  of  the  people.    So  say  I;  and 
I  think  It  for  the  honour  and  advanta^  of 
the  country  that  it  should  be  known.-^as 
there  any  freedom  after  the  original  estab- 
lishment of  the  Normans  by  conouest  ? — ^Was 
not  the  Magna  Charta  wrestea  f>om  John 
•  by  open  force  of  arms  at  Runny  mead  ? — Was 
:  it  not  again  re-enacted  whilst  menacing  arms 
I  were  in  the  hands  of  the  people? — Were  not 
.  its  stipulations  broken  through,  and  two  and 
;  forty  times  re-enacted  by  parUament,  upon 
the  firm  demand  of  the  people  in  the  follow- 
ing reigns? — I  protest  it  nils  me  with  as-i 
tonishment  to  hear  these  truths  brought  in 
question. 

I  was  formerly  called  upon,  under  the  dis- 
cipline of  a  college,  to  maintain  them,  and 
I  was  rewarded  for  oein^  thought  to  have  suc- 
cessfully maintained  that  our  present  consti- 
'  tution  was  by  no  means  a  remnant  of  Saxon 
liberty,  nor  any  other  institution  of  liberty, 
but  the  pure  consequence  of  the  oppression  of 
the  Norman  tenures,  which  spreading  the 
spirit  of  freedom  from  one  end  of  the  king- 
dom to  another,  enabled  our  brave  fathers, 
inch  by  inch,  not  to  reconquer,  but  for  the 
first  time  to  obtain  those  privileges  which  are 
^  the  unalienable  inheritance  of  all  mankind.* 
'      But  why  do  we  speak  of  the  Edwards  and 
Henries,  when  Hume  himself  expressly  says, 
notwithstanding  all  we  liave  heard  to^ay 
of  the  antiquity  of  our  constitution,  that  our 
'  monarchy  was  nearly  absolute  till  the  middle 
of  last  century?  It  is  his  Essay  on  the  Liberty 
of  the  Press,  vol.  i.  page  15. 

^*  All  absolute  governments,  and  such  in  a 
great  measure  was  England,  till  the  middle 
of  the  last  century,  notwithstanding  the  nviite* 
rous  panegyrics  on  ancient  English  liberty, f 

*  Lord  Erskine  obtained  the  declamation 
prize  at  Trinity  College,  Cambridge,  on  the 
subject  of  the  Origin  of  the  British  Constitu- 
tion.— It  is  somewhere  printed.  Editor  of 
Erskinc's  Speeches, 

t  The  limits  within  which,  during  the  early 
part  of  our  history,  the  power  of  the  crown 
was  confined,  have  been  recently  investigated 
with  much  ability  and  acuteness  by  a  learned 
and  perspicuous  writer  on  the  Constitution  of 
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mutt  v^iy  much  depend  on  the  administra- 
tion." 

This  is  Hmne's  opinion ;  the  conclusion  of 
a  grave  historian  from  all  that   he   finds 

Parliament;  from  whose  Essay  I  extract  some 
observations  respecting  the  nature  of  this 
Same  *  absolute  government,' which  is  asserted 
to  have  prevailed  in  England  until  the  middle 
of  the  seventeenth  century : 

**  He"  [Mr.  Jopp],  "  has  the  discretion  to 
keep  clear  of  Saxon  antiquities ;  but,  confiding 
in  the  assistance  of  Hume,  Carte,  and  Brady, 
he  enters  boldly  on  the  Norman  part  of  our 
story.  William  the  Conqueror,  according  to 
him,  was  an  absolute  sovereign,  who  enacted 
laws,  imposed  taxes,  and  administered  justice 
According  to  his  own  will  and  pleasure,  with 
no  greater  restnunt  firom  legal  institutions 
than  the  present  king  of  Denmark,  or  auto- 
crat of  the  Russias.  The  question  seems 
never  to  have  occurred  to  him,  by  what  pos- 
sible means  could  a  duke  of  Normandy,  with 
▼ery  limited  authority  in  his  own  duchy, 
raised  to  the  throne  or  England  by  the  help 
of  independent  adventurers,  feudal  vassals 
like  himself  of  the  king  of  France,  attracted 
to  his  standard  by  the  promise  of  lands  and 
honours,  at  once  convert  himself  into  a 
Turkish  despot,  supreme  arbiter  of  the  lives 
and  fortunes,  not  only  of  the  conquered,  but 
of  the  conquerors  ?  Mr.  Jopp  will  probably 
tell  us,  it  was  the  introduction  of  the  feudal 
system  that  wrought  this  stupendous  miracle. 

*  The  conqueror,'  he  tells  us,  *  in  enforcing 

<  universally  the  feudal  institutions,  shaped 

*  every  thing  for  the  support  of  his  sovereign 
'  indenendent  pre-eminence.'  But,  in  the 
fira  place,  William  the  Norman  did  not  in- 
troduce the  feudal  system  into  England.  He 
established,  it  is  true,  knight  service  in  Eng- 
land ;  and  introduced  some  feudal  incidents 
unknown  to  the  Saxons.  But  many  parts  of 
the  feudal  system  existed  before  his  arrival. 
Beneficiary  possessions  were  familiar  to  the 
Saxons.  Feudal  homage  is  repeatedly  men- 
tioned in  their  chronicles  and  charters,  and 
even  the  word  vntsal  occurs  in  their  history 
as  early  as  the  time  of  Alfred.  Privileged 
lurisdictions  are  frequently  alluded  (o  in  their 
laws.  Mnes  for  alienation  and  even  escheats 
in  certain  cases,  were  not  unknown  to  them. 
Reliefs  are  described  at  length  in  the  laws  of 
Canute,  under  the  name  of  herioit.  The  feudal 
system  was  taking  the  vame  course  in  Eng- 
land before  the  Conquest,  which  it  pursued 
among  the  other  nations  of  Europe ;  and  there 
seems  little  doubt,  that  though  the  Norman 
invasion  had  never  happened,  the  same  causes 
that  difilised'it  over  the  continent,  would  have 
established  it  in  nearly  the  same  form  through- 
out England.  In  the  stcond  place,  if  the  feudal 
system,   as  Mr.  Jopp  imagines,  had  been  a 

*  political  arrangement,  contrived  for  the  sup- 
'  port  of  paramount,  arbitrary  control  in  the 

<  crown,'  how  came  it  to  be  adopted  by  a  body 
^high  spirited  warriors^  proud  of  their  inde- 

VOL.  XXII. 


recorded  as  the  materials  for  history:  and 
shall  it  be  said  that  Mr.  Pfune  is  to  be 
punished  for  writing  to-day  wliat  was  beforo 
written  by  another,  who  is  now  a  distinguish- 

pendence,and  impatient  even  of  just  restraint? 
Does  the  answer  of  earl  Warenne  to  the  com- 
missioners of  Edward  1st  imply,  that  such  no- 
tions were  entertained  of  the  conqueror  in  an 
ase  not  far  removed  in  time  from  his  own  ? 
when  that  great  baron  was  required  to  show 
his  title  to  his  estate  (we  quote  from  no  au- 
thor disinclined  to  prerogative),  *  he  drew  his 
'  sword  and  produced  that  as  his  title;  adding 
'that William  the  bastard  did  not  conquer 

*  the  kingdom  for  himself  alone ;  but  that  the 
'  barons,  and  his  ancestor  among  the  rest, 

*  were  joint  adventurers  in  the  enterprise/ 
Bnt  in  the  Itut  place,  who  ever  heard  of 
the  feudal  system  being  favourable  to  ab- 
solute monarchy?  Were  Hugh  Capet,  or 
Conrad  the  Salick,  absolute  sovereigns?  Was 
it  for  the  subversion  of  an  institution  propi- 
tious to  royal  authority,  that  Lewis  the  Gross, 
and  other  kings  of  France,  gave  charters  of 
community  to  towns,  in  order  to  form  a  coun- 
terpoise to  the  exorbitant  power  of  their  ba- 
rons ?  Was  it  not  rather  the  downfall  of  the 
feudal  system  that  first  exalted  the  royal  au- 
thority in  Europe,  and  prepared  the  way  for 
absolute  monarchy  among  the  nations  of  the 
continent  ? 

"  Mr.  Jopp,  however,  is  of  a  different  opi- 
nion.   He  nas  little  doubt,  that,  *  for  many 

*  generations  after  the  Conquest,  there  was 

*  no  law  of  paramount  effect  to  the  will  of  the 
'  prince,  when  (as  it  o(\en  happened)  h(^  was 
'  disposed  to  pursue  it.'     He  admits,  that 

*  during  the  reign  of  William,  the  commune 

*  concilium  was  held  ex  more  at  the  fixed  court 

*  festivals  of  Easter,  Whitsuntide,  and  Christ- 
'  mas ;'  and  he  adds,  '  If  any  national  con- 
Vcem  was  discussed  in  that  general  assem«< 

*  biy,  it  was  on  these  occasions.    There  is, 

*  however,  hardly  any  account  of  the  pro- 
'  ceedings  in  them,  unless  sometimes  on  ec- 
'  clesiastical  affairs ;  and  although  all  fdVhial 
'  acts  then  promulgated  were  said  to  be  by 
'  the  advice  or  consent  of  the  archbishops, 
'  bishops,  Ike.  and  barons,  there  is  no  instance 

*  of  dissent,  or  even  of  debate,  upon  any  mea- 

*  sure  intended    by  the  king.      Discussion 

*  might,    indeed,   be   permitted  on  matters 

*  purely  concerning  the  church,  and  in  which 

*  the  crown  might  be  indifferent;  but  there  is 

*  no  reason  to  think  that  the  will  or  desire  of 
'  the  king  was  ever  counteracted.' 

**  That  the  debates  of  the  commune  conci- 
lium have  been  rarely  transmitted  to  us,  and 
that  the  journals  of  its  proceedings  no  longer 
exist,  cannot  be  denied.  Most  of  our  early 
records  have  perished,  and  many  of  the  Rolls 
of  Parliament,  even  so  late  as  the  reign  of 
Edward  3fd,  are  lost.  The  monks,  who  were 
the  usual  chroniclers  for  ages  after  the  Con- 
quest, arc  very  brief  in  their  account  of  trans- 
actions not  directly  affecting  themselves  and 
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ed  Classic  in  the  language  ?— All  the  verdicts 
in  the  world  wHl  not  make  such  injustice 
palatable  to  an  impartial  public,  or  to  poste- 
rity. 

their  monasteries.  When  they  inform  us, 
that  the  commune  concilium  was  held^  they 
seldom  add  more  than  a  short  sentence,  stat- 
ing the  business  for  which  it  met,  and  the 
result  of  its  deliberations.  But  from  this  ne- 
gative evidence,  from  the  brevity  of  histo- 
rians, and  from  the  loss  of  records,  it  would 
be  a  strange  conclusion,  that  no  discussions 
took  place  in  those  assemblies,  except  on 
church  afibirs;  and  that  in  other  matters,  the 
will  of  the  king  was  the  supreme  law,  which 
no  one  ventured  to  oppose.  If  such  was  the 
real  character  of  these  councils,  our  ancient 
historians  had  a  sin^lar  mode  of  describing 
them — *  Prisci  roons  fuil,'  says  Florence  of 
Worcester,  'ut  magnates  Anglix  ad  natale 

*  Domini  ad  curiam  regis  convenirent,  tum 

*  ad  festivitatem  celebrandam,  tum  ad  obse- 
'  ouium  re^i  pnestandum,  et  de  negotiis  regni 
'  aeliUranaum*  The  course  of  business  in 
one  of  these  courts  de  more  is  thus  described 
by  Eadmer : — '  Peractis  festivioribus  diebus, 
'(^iversorum  negotiorum  causs  in  medium 
'  duci  ex  more  coeperunt.'  We  have  an  an- 
cient account  of  proceedings  of  great  moment 
m  a  council  of  William  1st,  in  which  there 
was  a  difference  of  opinion  between  the  king 
and  the  other  members  of  the  cotmcil;  and 
where,  after  much  discussion,  he  was  graci- 
ously pleased  to  yield  to  the  wishes  of  his 
people,  and  the  prayers  of  his  baronage.  In 
the  preamble  to  the  laws  ascribed  to  Edward 
the  Uonfessor  (which  is  at  least  as  old  as  the 
time  of  Henry  Snd),  we  are  told  that  the  Con- 
t|ueror,  in  the  fourth  year  of  his  reign,  by  ad- 
vice of  his  barons,  appointed  twelve  noble, 
wise,  and  learned  Englishmen,  to  be  chosen 
by  every  county  in  England,  and  directed 
them  to  appear  before  himself  and  couucil, 
and  there  declare,  on  oath,  what  were  the  an- 
cient I  aws  and  customs  of  their  country ;  sup- 
pressing nothing,  adding  nothing,  altering 
nothine.  When  tliose  commissioners  had 
madctneir  report,  the  king  was  inclined  to 
prefer  the  Danish  law  to  the  Saxon,  because 
It  was  more  analogous  to  the  law  of  Nor- 
mandy. The  commissioners  entreated  they 
mighi  preserve  the  laws  of  their  forefathers, 
in  which  they  had  been  educated.  The  king 
at  first  refused;  but,  after  long  discussion, 
'  consilio  habito,  precatu  baronum^  tandem 
'  Qcquievit*  Edinburgh  Review,  vol.  96,  pp. 
349— 358. 

After  examining  the  Forest  Laws,  and  con- 
sidering how  fkr  they  are  indicative  of  an  ab- 
solute «>vemment,  the  learned  Reviewer  pro- 
ceeds thus:  <'The  forest  laws  of  the  Con- 
queror and  his  successors,  are  therefore  no 
exception  to  the  general  principle  of  our  con- 
stitution, that  the  supreme  legislative  autho- 
rity has  been  always  vested  in  the  king  and 
in  the  great  council  or  parliament  conjointly, 


The  next  passage  arraigned,  is  tins :  p.  66. 
"  The  attention  of  the  government  of  England 
(for  I  rather  choose  to  call  it  by  this  name, 
than  the  English  government)  appears,  since 


and  not  in  the  king  alone.  If  he  made  laws 
and  regulations  for  his  forests,  it  was  b]f  su^ 
ferance  of  his  great  council  that  he  enjoyed 
this  power,  and,  like  other  parts  of  his  admi- 
nistration, the  use  he  made  of  it  was  sulyect 
to  the  control  and  revision  of  that  assembly. 
His  laws,  when  found  oppressive,  were  altered 
and  amended  by  its  interference;  and  the 
subordinate  power  of  legislation,  in  which  he 
had  been  inaulged,  was  at  length  taken  en- 
tirely from  him,  when  repeated  experience 
had  shown  that  it  was  impossible  to  guard  it 
from  abuse.  It  is  curious  to  observe  with 
what  obstinacy  and  oepseveraace  our  kin^ 
contended  for  this  aroitrary  branch  of  their 
prerogative.  The  value  they  set  upon  it  seems 
to  have  increased  in  proportion  to  the  odium 
in  which  it  was  justly  held  by  their  subjects. 
But  though  they  struggled  hard  to  maintain 
this  arbitrary  authority,  parliament  was 
equally  pertinacious,  and  foffed  them  at 
length  to  abandon  if    lb.  p.  357. 

"  But  it  was  not  in  ecclesiastical  afiain 
alone  that  the  king  consulted  with  his 
great  council.  In  every  part  of  his  adminis- 
tration he  had  recourse  to  their  advice  and 
assistance.  In  the  disposal  of  civil  as  well  as 
ecclesiastical  appointments,  he  applied  to 
them  for  counsel  [Chron.  Saxon,  a.  d.  1 107]. 
A  fact  incidentally  mentioned  in  the  Saxon 
Chronicle,  shows  what  importance  he  annexed 
to  the  assemblies.  When  ready  to  cross  the 
sea  against  his  brother  Robert,  he  [Henry  1st], 
put  off  his  expedition  till  afler  Whitsuntide, 
because  he  was  unwilling  to  hold  a  ereat 
council  abroad,  or  to  have  it  meet  in  England 
during  his  absence  [Chron.  Saxon,  a.d.  1 106]. 
We  are  told  that  he  arrested  Ralph,  bishop 
of  Durham,  liis  brother's  minister,  and  re« 
called  Anselm  by  advice  of  his  Witan.  [Chron. 
.Saxon,  A.  D.  1100].  Twice  he  concluded 
peace  at  their  request ;  once  with  his  brother 
Robert  ^Chron.  Saxon,  a.  d.  1101],  and  after- 
wards with  the  king  of  France  [Florent.  Wig. 
p.  659].  Before  his  invasion  of  Normandy, 
he  assembled  a  council  in  London,  and,  to 
secure  their  attachment  to  his  person,  pro^ 
mised  to  regulate  his  government  b^  their 
advice  [Mat  Paris,  t,  p.  68].  That  his  con- 
duct was  invariably  suited  to  his  professions, 
it  is  not  necessary  for  us  to  show.  It  is  suffi- 
cient we  have  his  admission,  that  it  was  his 
duty  to  consult  with  his  council  in  the  admU 
nistrationofhis  kingdom.  For  the  question 
is,  not  whether  our  Norman  lungs  were  just 
and  mild  princes,  guiltless  of  auarbitrary  and 
oppressive  acts,  but  whether  there  was  not 
always  a  legal  power  in  England,  known  and 
recognized  in  the  constitution,  which  had  a 
right  to  control  them,  and  restrain  their 
excesses.  *  In  popub  regendo,'  says  Fleta» 
*  Bupcriores  habet  [rex]  ut  legem,  per  quam 
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its  political  connexion  with  Germany,  to  have 
been  so  completely  engrossed  and  absorbed 
by  foreign  afmirs,  ana  the  means  of  raising 
taxeSy  that  it  seems  to  exist  for  no  other  pur- 


*  factuB  est  rex^  et  curiam  suam^  videUcet 

*  comites  et  barones.' 

**  The  succession  to  the  crown  was  twice 
regulated  by  the  great  council  in  the  reign  of 
Henry*  It  was  first  settled  on  his  son,  and, 
aiier  the  untimely  fate  of  that  prince,  on  his 
daughter  and  her  heirs  [Eadmer,  p.  117. 
Plorent.  Wig.  657,  662j.  Twice  he  consulted 
the  great  council  about  his  own  marriage, 
fEamner,  p.  56.  136.  Florent.  Wig.  659. 
Bromton,  p.  997],  and  once  about  the  mar- 
riage of  his  daughter  [Chron,  Saxon,  ▲.  d. 
1109.— Cont.  Ingulph.  p.  128];  and  because 
he  concluded  her  second  marriage  without 
their  consent,  and  contrary  to  their  inclina- 
tion, it  was  auerwards  argued,  that  they  were 
absolved  from  the  homage  and  allegiance 
tiiey  had  sworn  to  her  [W.  Malms.  Hist. 
Nov.  p.  99.  Chron.  Saxon,  a.  d.  ll«Tl.  When 
she  had  quarrelled  with  her  second  husband, 
and  returned  to  her  father,  the  king,  who  was 
passionately  fond  of  her,  consultcKl  with  his 
great  counoi],  whether  he  should  send  her 
back  to  her  husband,  who  had  reclaimed  her 
[H.  Hunt.  p.  890].  Such  was  the  anxiety  of 
this  prince,  even  m  his  most  private  and  do- 
mestic concerns,  to  have  the  advice  and  ap- 
probation of  his  subjects. 

"  During  the  whole  of  this  period  of  our 
history,  the  supreme  legislative  authority  was 
vested  in  the  great  council,  conjointly  with 
the  king.  We  do  not  mean  to  deny,  that 
proclamations  and  orders,  having  the  effect  of 
laws,  were  occasionally  issued  oy  the  king 
alone,  with  advice  of  his  ordinary  council. 
The  practice  of  our  government  was  at  that 
time,  and  long  afterwards,  exceedingly  irre- 
gular in  all  its  parts.  If  the  interference  of 
authority  was  requisite  for  any  iust  and  ne- 
cessary purpose,  the  mere  irregularity  of  the 
sou'ce  from  which  it  proceedea  excited  little 
jealousy  or  regard.'  Men  who  had  arms  in 
their  hands,  and  were  conscious  of  their 
power,  had  no  dread  of  precedents  injurious 
to  their  rights.  From  this  peculiarity  in  the 
situation  of  our  ancestors,  and  from  their  in- 
difference about  forms^  many  encroachments 
were  made  by  prerogative,  which  it  was  diffi- 
cult afterwards  to  repress ;  and  many  preten- 
sions advanced  for  the  crown,  which  it  has 
costnb  small  trouble  since  to  refute.  What 
we  contend  for  is,  that,  according  to  our  legal 
constitution,  the  supreme  legislative  autho- 
rity in  England,  from  the  time  of  the  con- 
quest, has  been  always  vested,  not  in  the  king 
uone,  but  in  the  king  and  great  council  con- 
jointly. This,  we  apprehend,  is  satisfiurtorily 
proved,  not  only  by  innumerable  passages  of 
our  ancient  laws,  and  by  the  testimony  of  our 
ancient  historians,  but  by  the  authority  of  the 
best  and  most  accredited  lawyers  of  those 
times.    ■'  Legis  babet  vigorem/  says  Bracton, 


poses.     Domestic  concerns  are   neglected; 
and  with   respect   to  regular  law,  there  is 
scarcely  such  a  thing." 
That  the  government  of  this  country  has, 

'  quicquid  de  consilio  et  consensu  magnatum, 
'  et  republics  communi  sponsione,authoritate 

*  regis  sive  principis  praecedente,  justfe  fuerit 
^  dcnnitum  et  approbatum;'  and,  speaking  of 
the  laws  and  customs  of  England,  he  ob- 
serves, '  qus  quidem  cum  fuerint  approbates 

*  consensu  utentium,  et  sacramento  regum 
'  confirmats,  mutari  non  poterunt  nee  destrui 
'  sine  communi  consensu  et  consilio  eorum 

^  omnium  quorum  consilio  et  consensu  fuerunt  ' 
^  promulgatae.'  After  such  decisive  and  ex- 
plicit  authority  from  Bracton,  our  readers 
must  excuse  us  from  entering  on  the  objec- 
tions  of  Mr.  Jopp.  The  charter  of  Henry  1st 
is  in  the  form  of  a  grant;  but  it  is  attested  by 
bishops,  earls,  and  barons,  as  well  as  by  the 
king;  and  contains  passages,  which  imply 
that  the  crown  was  elective,  and  expressly 
declare,  that  both  he  and  his  father  exercised 
their  legislative  authority  by  advice  of  their 
baronage.  The  great  charter  is  also  in  the 
form  ot  a  grant;  though  every  one  knows  it 
was  extorted  by  force  from  king  John.   '  Acts 

*  of  parliament,'  says  sir  Edwud  Coke,  *  arc 

*  many  times  in  the  form  of  charters  or  letters 
<  patent.'    lb.  pp.  359—369. 

"  From  this  review  of  our  history  under  the 
Norman  kings,  it  appears  that  the  great 
councils  had  nearly  the  same  functions  to 
perform,  which  belong  to  parliament  at  pre* 
sent  In  conjunction  with  the  king,  they 
possessed  the  supreme  legislative  power;  and 
even  in  matters  of  ecclesiastical  discipline, 
their  sanction  was  required  to  give  operation 
and  force  to  the  canons  of  the  clergy.  In  dis- 
putes between  the  civil  and  ecclesiastical  au- 
thorities, they  were  appealed  to  by  both  par- 
ties as  the  supreme  power  of  the  state.  Wtiile 
they  maintained  the  rights  of  the  church,  and 
protected  the  interests  of  religion,  they  check- 
ed the  usurpations  of  the  Roman  see,  and 
were  considered  by  the  crown  as  the  chief 
bulwark  against  that  encroaching  power. 
They  were  a  court  of  appeal  from  inferior 
tribunals,  and  had,  in  certain  cases,  an  ori- 

final  jurisdiction,  both  civil  and  criminal, 
linisters  of  state,  as  in  the  case  of  the  bishop 
of  Durham,  were  amenable  to  their  judg- 
ment; and  military  tenants  of  the  crown, 
when  accused  of  treason,  or  even  of  imperfeoC 
performance  of  their  feudal  services,  were 
compelled  to  appear  before  them,  and  answer 
for  their  conduct.  In  questions  of  peace  and 
war;  in  acts  of  grace  as  well  as  of  justice;  in 
appointing  to  vacant  offices,  civil  and  eccle- 
siastical, their  opinion  was  asked,  and  their 
advice  followed  by  the  monarch.  They  were 
consulted  b^  him  in  his  most  domestic  con- 
cerns; in  his  own  marriage  and  that  of  his 
children,  and  even  in  the  adjustment  of  pri- 
vate differences  among  the  members  of  liis 
family.    Their  consent  was  necessary  for  th^ 
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in  consequence  of  its  connexion  with  the  cofr> 
tinent,  and  the  continental  wars  which  it  has 
occasioned,  been  continually  loaded  with 
grievous  taxes,  no  man  can  dispute ;    and  I 


Trial  of  Thomas  Paine 


[456 


settlement  of  the  crown,  the  succession  to 
which,  in  that  age,  was  hut  imperfectly  regu- 
lated by  the  principle  of  hereditary  descent. 
So  early  was  it  an  established  maxim  of  the 
English  constitution,  that  the  king  must  ad- 
minister his  government  with  the  ^vice  and 
consent  of  his  kinsdom. 

<*  According  to  tnis  view  of  our  ancient  con- 
stitution, the  king  and  the  ereat  council  stood 
in  the  same  relation  to  each  other,  in  which 
the  king  and  the  two  houses  of  paiiiament, 
atand  at  present.  But  though  the  great  coun- 
cil had  the  same  constitutional  rights  with 
our  present  parliament,  it  had  not  the  same 
means  of  enforcing  ^em.  The  crown  pos- 
sessed an  immense  landed  estate,  from  which 
it  derived  an  independent  revenue  sufficient 
to  defray  the  ordinary  charges  of  the  eovem- 
ment.  If  the  king  disregaraed  the  aclvice  of 
his  great  council,  there  was  no  remedy  to 
which  its  members  could  have  recourse,  ex- 
cept resistance.  He  was  bound  to  consult 
with  them  in  the  administration  of  his  go- 
vernment ;  but  when  he  chose  to  act  in  op- 
position to  their  opinion,  he  found  no  obstacle 
to  his  will,  unless  his  measures  were  such  as 
to  produce  an  armed  combination  against  him. 
The  distribution  of  justice  throughout  the 
kingdom  was  loose,  irregular,  and  arbitrary. 
Causes  were  tried  and  decided  in  a  hasty  and 
a  summary  manner  by  the  rude  and  illiterate 
suitors  of  the  courts.  Power  was  every  where 
the  substitute  for  right.  Men  of  all  ranks 
were  in  the  daily  habit  ^f  sufFeriijg  or  inflict- 
ing injustice  in  their  intercourse  with  one 
another,  and  were  therefore  indifferent  spec- 
tators of  solitary  acts  of  violence  or  oppression, 
when  exercised  by  their  sovereign.  The  king 
might  often  crush  or  itiin  an  individual  baron, 
without  incurring  the  indignatk>n,  or  exciting 
the  resistance  of  his  other  vassals.  It  was 
only  by  multiplied  provocations  that  he  would 
rouse  a  general  or  effective  opposition  to  his 
authority.  It  is  in  this  way  we  are  to  explain 
the  many  arbitrary  acts  of  our  Norman  kings, 
which  passed  without  punishment  or  animad- 
version, and  which  have  since  been  used 
by  prerogative  writers  as  precedents  and  ar- 
»imcnts  for  slavery.  It  was  at  intervals  only 
that  the  great  council  exerted  its  power  to 
check  these  tyrannical  excesses  of  the  king 
and  his  ministers.''    lb.  pp.  563,  364. 

**  But,  notwithstanding  the  enactment  of 
Magna  Charta,  and  the  growing  poverty  trf 
the  crown,  through  the  heedless  though  for- 
tunate dilapidation  of  its  demesnes,  the  inde- 
pendent revenue  of  the  king  was  still  consi- 
derable; and  it  was  only  when  reduced  to 
difficulties,  by  his  extravagance,  or  by  the  ex- 
pense of  hii  continental  wars,  tliat  he  was 
compelled  to  have  recourse  to  his  great  coun- 
dior  parliameat,  as  ttflow  began  to  becalled^ 


appeal  to  your  justice,  whether  this  subfect 
has  not  been,  for  years  togethdt*,  the  constant 
topic  of  unreproved  declamatioo  and  gnnn* 
blmg. 

for  relief  in  lus  necesmties :  and  it  was  on 
such  occasions  only,  that  these  assemblies 
were  able  to  exert  with  effect  their  constitu- 
tional rights,  without  appealing,  tike  thair 
ancestors,  to  the  sword.  Innumerable  con* 
trivances  were  devised  by  the  crown  to  escapa 
from  this  control ;  but,  though  the  vigilanca 
of  parliament  sometimes  slumbered,  its  su- 
preme authority  was  never  questioned,  till  an 
unhappy  race  mounted  the  throne,  whose 
vain  pretensions  led  to  that  memorable  civil 
war,  which  levelled  the  pride  of  prerogative 
before  the  majesty  of  the  people. 

'^  The  reign  of  the  I  udors  is  oommooly  and 
justly  supposed  to  be  the  period  when  the 
power  of  the  crown  in  England  had  attained 
Its  highest  point  of  elevation.  Let  us  bear 
what  was  said  at  the  time,  of  parliament,  by 
sir  Thomas  Smith,  minister  of  state,  and  am- 
bassador under  Henry  8th,  and  his  children^ 
'  The  most  high  and  absolute  power  of  the 
'  realme  of  Englande,'  says  he,  *  consisteth  in 
^  the  parliament. — All  that  ever  the  people  of 
'  Home  might  do,  either  in  aunitiU  centuruUk 

*  or  tritnUk^  the  same  may  be  done  by  the 

*  parliament  of  Englande,  which  representeUi 
'  and  hath  the  power  of  the  whole  realme, 
<both  the  head  and  the  bodie.'"— £i{ifi, 
Review,  vol.  xxvi.  pp.  366, 367. 

**  The  whole  of  parliamentary  bunnm," 
says  lord  chancellor  West,  in  his  Enquiry  into 
the  orieiki  and  manner  of  creating  peersL 
'*  may  oe  reduced  under  the  two  gcttieral 
heads  of  advice  and  constni  ;  so  far  as  the 
consent  of  the  bartons  was  wanting  to  any 
proposition  that  might  be  made  unto  them, 
their  presence  in  parliament,  and  significa- 
tion ot  their  assent,  was  absolutely  necessaiy 
to  enable  the  king  to  do  some  act  which  by 
law  could  not  be  done  without  their  consent. 
And  as  to  the  matter  of  advice,  their  attend- 
ance is  to  be  considered  only  as  a  feudal  ser- 
vice, which  by  the  tenure  of  their  lands,  and 
the  oath  of  homage  they  had  taken,  they 
were  obliged  to  pay  unto  the  king  as  to  the 
superior  lord  of  their  Jiefs.  For  it  was  a 
notion  common  to  all  the  Geikic  nations, 
that  their  kings  had  no  right  to  any  duties  or 
services  whatsoever,  but  what  were  purelv 
feudal  Nor  did  any  man  think  himsdf 
obliged  to  the  performance  of  any  further 
service,  than  was  annexed  to  the  tenure  of 
his  lands.  And  therefore  as  to  all  other 
things  that  were  extra-feudal^  the  particular 
consent  of  the  parties,  who  were  to  perform 
them  either  in  person  or  by  their  representa- 
tives was  absolutely  requisite.  Now  it  is 
absurd  to  suppose  that  the  conqueror's  native' 
Normam,  and  much  more  so  that  the  foreigners, 
who  were  no  inconsiderable  part  of  his  anay, 
ff  ushed  with  the  merit  of  conqueiiiy  a  king- 
dom for  their  general,  wottU  sufir  Chem* 
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As  to  what  he  nys  with  regard  to  thare 
hardly  existiDg-such  a  thing  as  regular  law, 
he  speaks  in  the  uhtiract  of  the  cotnpleziW  of 
our  system ; — he  does  not  arraign  toe  adini* 
nistration  of  justice  in  its  fractice.-^Bui  with 

selves  to  he  worse  used  in  England^  than  they 
had  been  in  their  own  countrv.  That  prince 
therefore  (who  was  not  Ukely  to  abate  any 
thing  of  his  just  prerogative),  never  pretended 
to  any  thing  from  his  followers  that  was  not 
founded  upon  the  known  principles  of  the 
feudal  law,  as  appears  by  the  Uws  which  he 
enacted ;  *  Volumus  etiam  ac  firniiter  prsBci- 
'  pimus,  ut  omnes  liberi  homines  totius  mon- 
^aichiie  regni  nostri   praedicti    balieant  et 

<  teneant  terras  suas  el  possessiones  suas  ben^ 

*  et  in  pace  libera  ab  omni  exactione  iniusti 
'  et  ab  omni  tallagio,  ita  qu6d  nihil  ab  eis 
^  exigatur  vel  capiatur  nisi  servitium  suum 
'  iiberum  quod  de  jure  nobis  facere  debent  et 
*•  lacere  tenentur,  et  prout  statutum  est  eis  et 

*  ilUs  a  nobis  datum  et  concessuro,  jure  heie- 

*  ditario  ia  perpetimm  per  commune  conci- 

*  Hum  totius  regui  nostri.'  Enquiiy,  ifc,  p.  7, 
Edit,  of  179^. 

'*  When  no  prince  in  Europe  had  as  yet 
imagined  that  he  had  a  right  to  rule  in  all 
things  without  a  parliament  or  assembly  of 
estates ;  provided  tne  consent  of  the  persons, 
who  were  either  to  pay  or  perform  any  thing 
lextra^feudul  was  honAfide  applied  for  and  ob- 
tained, they  were  not  over  solicitous  concern- 
ing the  manner  in  which  it  was  applied  for 
aiM  obtained.  But  as  the  people  grew  jealous 
of  the  crown's  designing  to  impose  contribu- 
tions, &€.  without  their  consent,  these  (other- 
wise) formalities  were  thought  neceswry  to 
be  regulated  and  fixed.  For  certainly  such 
things  have  been  formeriy  done  by  each 
House  in  parliament,  and  that  without  any 
complaint,  wliich  if  ihey  were  now  to  happen, 
would  be  untversallv  condemned  as  unparlia^ 
mentarv  and  illegal.  Both  Lords  and  Com- 
mons have  separately  and  bv  themselves 
eiven  aids  and  subsidies  unto  the  crown ;  as 
lor  instance,  in  13  £d.  3,  the  Lords  granted 
to  the  king  the  tythe  of  all  the  com,  &c. 
growing  upon  their  demesnes ;  the  Commons 
at  the  same  time  granting  nothing,  nor  any- 
wise concerning  Uiemselves,  with  what  the 
Lords  thought  lit  <to  grant  out  of  their  own 
estates.  At  other  times  the  knights  of  shkes 
separating  themselves,  as  it  were,  from  the 
rest  of  the  Commons,  and  uniting  themselves 
to  the  Lords,  have  granted  a  subsidy,  and  the 
representatives  of  cities  and  boroughs  have 
likewise,  separately  by  themselves,  granted 
the  subsidies  to  the  crown,  as  aopeais  by  a 
writ  for  the  collection  of  a  subsiay  in  24  £d. 
S,  *  ilex,  &c.  Cum  Conittes,  Barones,  Milites, 

*  he,  nobis,  &c.  feoerunt  undecimam  de  on- 

<  nibus  bonis  suis  mobilibus.  £t  cives  et 
'  BurgcnseSp  &c.  septimnm  de  omnibus  bonis 
'wis  mobilibus,  &&  nobis  cnrialiter  conoes- 

*  aerint,  &c.' 

^  But  iimhflt^  tvben  any  affidr  happened 


regard  to  criticisms  and  strictures  on  the  ge« 
neral  system  of  our  government,  it  has  been 
echoed  over  and  over  aeain  by  various 
authors;  and  even  from  l^e  pulpits  of  our 
country.— I  have  in  court  a  sermon  written 

which  was  not  universal,  but  affected  only 
particular  persons,  it  was  common  for  them 
only  to  be  summoned.  Hence  is  it,  that  we 
see  among  the  rolls  several  writs  to  this  pur- 
pose, as,  e.  g.  Summonitionet  ad  colloquium,  dt 
veniendo  ad  con$ilium,  4^.  Which,  though 
they  have  sometimes  been  mistaken  for  paiv 
liamentary  writs,  are  yet  nothing  but  sum- 
mons of  particular  persons  to  consult,  and  to 
contribute  towards-  the  expense  of  an  affair^ 
in  which  they  only  (or  at  least  chiefly)  were 
concerned.  As  in  35  £d.  3,  there  is  a  writ 
directed  to  Humphrey  earl  of  Northampton 
(which  Dugdale  however  has  printed  in  his 
collection  of  writs  of  summons  to  parlia- 
ment), wherein,  after  reciting  the  contusioA 
the  af&irs  of  Ireland  were  in,  and  that  he  and 
several  other  English  lords  had  large  poesefti 
sions  in  that  kingdom,  and  were  therefore 
more  particularly  obliged  to  the  defence  of  it^ 
it  follows  *  Volumus  vobiscum  et  cum  aliis  de 

*  eodem  regno  (Anglis  scilicet)  terras  in  dicllL 
'  ten^  habentibus  colk>qium  habere  et  trac* 

*  tatum  vobis  in  fide  et  ugeancift.  &c.  Mai^ 
'damus,  &c.'  But  that  ue  reader  may  fully 
see,  how  strictly  the  principle  of  no  persona 
being  to  be  taxed  without  tneir  own  consent 
was  observed,  he  must  know,  that  upon  the 
same  occasion  writs  were  likewise  airected 
even  to  the  ladies,  who  were  proprietors  ^f 
land  in  Ireland,  commanding  them  to  send 
their  proper  attorneys,  to  consult  and  consent 
to  what  should  be  judged  necessary  to  be 
done,  in  relation  to  that  affair,  *Bjck,  (cc 
'  Maris   comitissie   Norfolc.    ssuutem,  ic 

*  Vobis  in  fide  et  ligeanciH,  &c.  mandaoMis 

<  i|uod — aliouem  velaliquosde  quibusoonfida» 
'  tis  apud  Westmon.  mittatis — ad  loquenduni 
'  nofaiscum— super  dictis  negotiis— et  ad  fik> 
'  ciendum  et  conscntiendum  nomine  vestiOp 
'  super  hoc  guod  ibidem  contigerit  ordinari/ 
If  this  equity  was  therefore  observed  with 
respect  to  particular  persons,  it  is  no  wonder 
that  it  was  always  thouf^ht  necessaiy,  as  weii 
as  reasonable,  to  consult  the  whole  kingdom 
in  parliament,  upon  all  af&irs  and  demands^ 
which  were  extrs^eudal,  and  of  a  general  con- 
cern. And  therefore  that  ^reat  king,  £d.  Xst, 
was  80  sensible  of  the  justice  of  tms  w^  of 
proceeding,  that  he  inserted  m  his  writs  of 
summons  to  parliament,  as  a  first  principle  of 
law,  and  as  his  reason  for  summoning  parlia- 
mentSy  That  in  t9ety  affair  which  reUted  to  tka 
whole  kingdom f  the  conoent  of  the  whole  king" 
dam  ought  to  be  required.  The  words  are  so 
noble,  that  I  may  be  forgiven  if  I  transcrlba 
them.  *  Bex,  &c.  Sicut  lex  justissima,  pro- 
'vidft  circunaapertione  sacrorum  principum 

<  sUfaohta,  hortatur,  ut  quod  omnes  tangit  alb 

*  omnibus  approbetor,  sic  et  innuit  evident^ 

<  ut  conununibus  peacotis  per  f  enedia  pnn 
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dtmng  the  American  war,  bv  a  person  of  great 
eloquence  and  piet;^,  in  which  he  looks  for- 
ward to  an  exemption  from  the  intolerable 
^evances  of  our  old  legal  system  in  the 
mfant  establishment  of  the  new  world. 


*  visa  communitir  obvietur."  West's  Enquiry, 
&c.  pp.  8,  et  seq. :  See  also  pp.  80  et  seq.  of 
the  same  treatise. 

<<  Bracton  and  Fortescue,  the  two  most 
Iftamedy  and  almost  the  only  learned  of  the 
ancient  lawyers,  are  both  express,  not  only 
to  our  free  and  limited  government,  but  they 
deduce  the  original  of  civil  power  from  the 
people,"  Doctor  Warburton  to  Mr.  Hurd, 
August  Slst,  1755.  Letters  from  a  late  emi- 
nent Prelate  to  one  of  his  Friends,  p.  193, 2nd 
edition. 

*^  Hume  has  outdone  himself  in  this  new 
history,  in  showing  his  contempt  of  religion. 
This  b  one  of  those  proof  charges  which  Ar- 
buthnot  speaks  of  in  his  treatise  of  jfolUicaU 
hing,  to  try  how  much  the  public  will  bear, 
it  his  history  be  well  received,  I  shall  con- 
clude that  there  is  even  an  end  of  all  pretence 
to  religion.  But  I  should  think  it  will  not: 
because  I  fancy  the  good  reception  of  Ro- 
bertson's proceeded  from  the  decency  of  it. — 
Hume  carries  on  his  system  here,  to  prove 
we  had  no  etmstUution  till  the  struggles  with 
James  and  Charles  procured  us  one.  And  he 
has  contrived  an  effectual  way  to  support  his 
s^rstem,  by  beginning  the  History  of^  England 
with  Henry  7tn,  and  shutting  out  all  that  pre> 
ceded,  by  assuring  his  reader  that  the  earlier 
history  is  worth  no  one's  while  to  inquire 
aAer."  Warburton  to  Hurd,  Letter  cxxvii, 
March  Sd,  1759. 

''  They  that  found  absolute  monarchy  upon 
the  title  of  the  sword,  make  their  heroes,  who 
are  the  founders  of  such  monarchies,  arrant 
drawcansirs,  and  forget  they  had  anv  officers 
and  soldiers  that  fought  on  their  side  in  the 
battles  thev  won,  or  assisted  them  in  the  sub- 
duing, or  shared  in  possessing,  the  countries 
they  mastered.  We  are  told  bv  some,  that 
the  English  monarchy  is  founded  in  the  Nor- 
man conquest,  and  that  our  princes  have 
thereby  a  title  to  absolute  dominion :  which 
if  it  were  true  fas  by  the  history  it  appears 
§iherwise)f  and  Uiat  William  had  a  right  to 
make  war  on  this  island ;  yet  his  dominion 
by  conquest  could  reach  no  farther  than  to 
the  SuLons  and  Britons  that  were  then  inha- 
bitants of  this  countrv.  The  Normans  that 
cameNvith  him,  and  helped  to  conquer,  and 
all  descended  from  them,  are  freemen,  and 
no  subjects  by  conquest,  let  that  give  what 
dominion  it  wiU.  And  if  I,  or  any  lK>dy  else^ 
shall  claim  freedom,  as  derived  from  them,  it 
will  be  veiy  hard  to  prove  the  contrary :  and 
it  is  plain,  the  law,  tnat  has  made  no  distinc- 
tion netween  the  one  and  the  other,  intends 
not  there  should  be  any  difference  in  their 
freedom  or  privilege."  Locke  on  CivU  Go- 
vernment, ch.  la,  s.  177.  Worka^  voL  5, 
p.4i5,  8vo.  ed.Qfl001. 


^  It  may  be  in  the  purposes  of  Providence, 
on  yon  western  shores,  to  raise  the  bulwark 
of  a  purer  reformation  than  ever  Britaia 
patronized;  to  found  a  less  burUicnsome, 
more  auspicious,   stable,   and  incorruptible 

"  The  manner  of  obtaining  these  charters, 
[Magna  Cliarta  and  the  Charta  de  Foreslii], 
and  the  right  the  people  havcjto  the  liber- 
ties  cont^ed  in  them,  have  been  the  subject 
of  much  controversv  between  the  favourers  of 
arbitral^'  power  and  the  assertors  of  freedom : 
the  one  contending  that  they  were  the  fruits 
of  rebellion,  extort  by  force  and  fraud,  from 
a  prince  unable  to  resist,  and  therefore  revo- 
cable by  him  or  his  successors ;  and  the  others, 
that  they  were  the  ancient  privileges  of  the 
nation,  which  John  had,  contrary  to  his  coro- 
nation oath,  invaded,  and  which  they  there-* 
fore,  had  a  right  to  reclaim  by  arms.  Iliat 
they  were  obtained  by  force  is  undoubted,  and 
that  John  and  many  of  his  successors  looked 
uponthem,  therefore,  as  of  no  validity,  is  as 
clear,  even  from  the  argument  lord  Coke 
bfings  for  their  great  weignt,  their  being  con- 
firmed above  twenty  times  by  act  of  parliar- 
ment.  To  what  purpose  so  manv  confirma- 
tions, if  the  kings  haul  not  thought  them  in- 
valid, and  had  not,  on  occasions,  brokea 
through  them  ?  and  were  it  as  clear  that  they 
were  not  the  ancient  rights  of  the  people,  it 
must  be  owned  they  were  extorted  by  rebel* 
lion.  But  that  they  were  no  other  than  con- 
firmations, appears  very  plainly  from  the  short 
detail  I  have  heretofore  given  of  the  consti* 
tution  and  spirit  of  the  monarchy  of  the  Saxons 
and  all  other  northern  nations.''  Sullivan's 
Lectures,  p.  340,  4to.  1776. 

I  do  not  find  in  the  recent  editions  of 
Hume's  Essays,  the  passage  cited  in  the  text 
by  Mr.  Erskine.  In  the  Essay,  however, 
called  Pohtics  a  Science  p.  29,  l&mo  edit  of 
1741,  will  be  found  a  sentence  expressing 
the  same  sentiment  in  nearly  the  same  words. 

The  opinions  promulgated  by  Mr.  Hume, 
in  his  History  of  England,  respecting  the  na- 
ture of  our  constitution  antecedent  to  the 
seventeenth  century,  have  been  examined 
and  criticized  with  much  learning^,  acutencss, 
and  ability  by  professor  Millar  m  the  con- 
cluding chapter  of  his  '*  Historical  View  of 
the  English  Government  firom  the  Settlement 
of  the  Saxons  in  Britain  to  the  Accession  of 
the  House  of  Stewart." 

To  the  authorities  already  cited,  it  may  not 
be  amiss  to  add  the  sentiments  of  Edmund 
Burke : 

"  Our  oldest  reformation,"  says  he, « is  that 
of  Magna  Charta.  You  will  see  that  sir  £d- 
wanl  Coke,  that  great  oracle  of  our  law,  and 
indeed  all  the  great  men  who  follow  him,  to 
Blackstone  [See  Blackstone's  Magna  Charta, 
printed  at  Oxford  1759],  are  industrious  to 
prove  the  pedigree  of  our  liberties.  They  en- 
deavour to  prove,  that  the  ancient  charter— 
the  Magna.  Charta  of  Jung  John^  was  ron^ 
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govemmtiil  than  ever  Britain  has  enjoyed; 
and  to  establish  there  a  sjjrstem  of  law  more 
just  and  simple  in  its  principles,  less  intri- 
cate, dubious,  and  dilatory  in  its  proceedings, 
more  mild  and  equitable  in  its  sanctions, 
more  easy  and  more  certain  in  its  execution ; 
where'm  no  man  can  err  through  ignorance  of 
what  concerns  him,  or  want,  justice  through 
poverty  or  weakness,  or  escape  it  by  le^ 
artifice,  or  civil  privileges,  or  interposing 
power ;  wherein  the  rule  of  conduct  shall  not 
De  hidden  or  disguised  in  the  language  of 
principles  and  customs  that  died  with  the 
oarbarism  which  gave  them  birth ;  wherein 
hasty  formulas  shall  not  dissipate  the  reve- 
rence that  is  due  to  the  tribunals  and  trans-< 
actions  of  justice ;  wherein  obsolete  prescripts 
shall  not  pervert,  nor  entangle,  nor  impede 
the  administration  of  it,  nor  m  any  instance 
expose  it  to  derision  or  to  disregard ;  wherein 
misrepresentation  shall  have  no  share  in 
deciding  upon  right  and  truth;  and  under 
which  no  man  shall  grow  great  by  the  wages 
of  chicanery,  or  thrive  by  the  quarrels  that  are 
ruinous  to  his  employers*" 

This  is  ten  times  stronger  than  Mr.  Paine ; 
but  who  ever  thought  of  prosecuting  Mr. 
Cappe?* 

In  various  other  instances  you  will  find 
defects  in  our  jurisprudence  pointed  out  and 
lamented,  and  not  seldom  by  persons  called 
upon  by  their  situations  to  dehver  the  law  in 
the  seat  of  magistracy:  therefore,  the  author's 
general  observation  doe^  not  appear  to  be 
that  species  of  attack  upon  the  magistracy  of 
the  country,  as  to  fall  within  the  oescriptbn 
of  a  Ubel. 

With  respect  to  the  two  Houses  of  Parlia- 
ment, I  believe  I  shall  be  able  to  show  you 
that  the  very  person  who  introduced  this 
controversy,  and  who  certainly  is  considered 
by  those  who  now  administer  the  govern- 
ment, as  a  man  usefully  devoted  to  maintain 
the  constitution  of  the  coimtry  in  the  present 
cri&is,  has  himself  made  remarks  upon  these 
assemblies,  that  upon  comparison  you  will 

aected  with  another  positive  charter  from 
Henry  1  st,  and  that  both  the  one  and  the  other 
srere  nothing  more  than  a  reafBmiaiice  of  the 
sttll  more  ancient  standing  law  of  the  king- 
dom. Id  the  matter  of  ract,  for  the  greater 
part,  these  authors  appear  to  be  in  the  right ; 
perhaps  not  always:  but  if  the  lawyers  mis- 
take in  some  particulars,  it  proves  my  posi- 
tion still  the  more  strongly;  because  it  de- 
monstrates the  powerful  prepossession  to- 
wards antiquity,  with  which  the  minds  of  all 
our  lawyers  and  legislators,  and  of  all  the 
people  whom  they  wish  to  influence,  have 
been  always  filled;  and  the  stationary  po- 
licy of  this  kingdom  in  considering  their 
most  sacred  rights  and  franchises  as  an  tn- 
htriianceJ'  Reflections  on  the  French  Re- 
volution. 

*  A  late  eminent  and  pious  minister  at 
York.    Erskin€*s  Speeches. 
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think  more  severe  than  those  which  are  the 
subject  of  the  attorney-general's  animadver- 
sion.   The  passage  in  Mr.  Paine  runs  thus : 

"  With  respect  to  the  two  Houses,  of  which 
the  Enghsh  parliament  is  composed,  they 
appear  to  be  effectually  influenced  into  one, 
'and,  as  a  legislature,  to  have  no  temper  of  its 
own.  The  minister,  whoever  he  at  any  time 
may  be,  touches  it  as  with  an  opium  wand, 
and  it  sleeps  obedience. 

''  But  if  we  look  at  the  distinct  abilities  of 
the  two  Houses,  the  difference  will  appear  so 
great,  as  to  show  the  inconsistency  or  placing 
power  where  there  can  be  no  certainty  of  the 
judgment  to  use  it.  Wretched  as  tne  state 
of  representation  is  in  England,  it  is  manhood 
compared  with  what  is  called  the  House  of 
Loros;  and  so  little  is  this  nicknamed  House 
regarded^  that  the  people  scarcely  inquire  at 
any  time  what  it  is  aoing.  It  appears  also  to 
be  most  under  influence,  and  the  fiirthest 
removed  firom  the  general  interest  of  the 
nation." 

The  conclusion  of  the  sentence,  and  which 
was  meant  by  Paine  as  evidence  of  the  pre- 
vious assertion,  the  attorney-general  has 
ommitted  in  the  information,  and  in  his 
speech ;  it  is  this :  '^  In  the  debate  on  engag- 
ing in  the  Russian  and  Turkish  war,  the  mar 
jonty  in  the  House  of  Peers  in  faveur  of  it 
was  upwards  of  ninety,  when  in  the  othec 
House,  which  is  more  than  double  its  num- 
bers, the  majority  was  sixty-three." 

The  terms,  howeven  in  which  Mr.  Burke 
speaks  of  the  House  of  Lords,  are  still  more, 
expressive.  ^  It  is  something  more  than  a 
century  ago,  since  we  voted  that  body  useless. 
— ^Thev  have  now  voted  themselves  so,  and 
the  whole  hope  of  reformation  is  cast  upon 
us,"  •  (speaking  of  the  House  of  Commons}^ 
This  sentiment  Mr.  Burke  not  only  expressed 
in  his  place  in  parliament,  where  no  man  can 
call  him  to  an  account;  but  it  has  been  since 
repeatedly  printed  amongst  his  works. — ^In- 
deed  his  opinion  of  both  the  Houses  of 
Parliament,  which  I  am  about  to  read  to 
you,  was  originally  published  as  a  separate 
pamphlet,  and  applied  to  the  settled  habitual 
abuses  of  these  high  assemblies.  Remember, 
I  do  not  use  them  as  argumenta  ad  hominemj 
or  ad  invidiam  against  the  author;  for  if  I 
did,  it  could  be  no  defence  of  Mr.  Paine. — ^I 
use  them  as  high  authority ;  the  work  f  hav- 
ing been  the  just  foundation  of  substantial 
and  lasting  reputation. — ^Would  to  God  that 
any  part  of  it  were  capable  of  being  denied  or 
doubted ! 

"  Against  the  being  of  parliament  I  am 
satisfied  no  designs  have  ever  been  enter- 
tained since  the  Revolution.  Every  one  must 
perceive  that  it  is  strongly  the  interest  of  the 
court  to  have  some  second  cause  interposed 
between  the  ministers  and  the  people. — ^The 


•  See  New  Pari.  Hist.  Vol.  XXI.  p.  70. 
t  Burke's  Thoughts  on  the  Cause  of  the 
present  Discontents^  published  in  1775. 
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geoUemen  of  the  House  of  Commons  Ita^ettti 
mtprest  equally  strong,  in  sustaining  liuft  pari 
'  of  that  intermediate  cause.  However  tney 
may  hire  out  the  untfruct  of  their  Toices,  they 
never  will  part  witli  the  fee  and  inheriianee. 
Accordingly  those  who  have  been  of  the  most 
known  devotion  to  the  will  and  pleasure  of  a 
court,  have  at  the  same  time  been  most  for- 
ward in  asserting  a  high  authority  in  the 
House  of  Commons.  When  they  kntw  who 
mere  to  tue  that  authoriiyy  and  how  it  wom  to  t>e 
employed^  they  thought  it  never  could  be  carried 
too  far.  It  must  be  always  the  wish  of  an 
unconstitutional  statesman,  that  a  House  of 
Commons,  who  are  entirely  dependent  upon 
Ami,  should  have  every  right  if  the  people  de- 
pendent upon  their  pleasure.     It  was  soon 

DISCOVERED  THAT  THE  FORKS  OF  A  FREE 
AND  THE  EKDS  OF  AH  ARBITRART  OOVERH- 
KE5T,  WERE  THINGS  NOT  ALTOGETHER  IN- 
COMPATIBLE. 

''The  power  of  the  crown,  almost  dead 
and  rotten  as  prerogative,  has  grown  up  anew, 
with  much  more  strength  and  far  less  odium, 
under  the  name  of  influence.  An  influence, 
which  operated  without  noise  and  without 
violence, — ^an  influence  which  converted  the 
▼ery  antagonist  into  the  instrument  of 
power, — which  contained  in  itself  a  perpe- 
tual principle  of  growth  and  renovation; 
*  »nd  which  the  distresses  and  the  prosperity 
of  the  country  equally  tended  to  augment, —  ' 
was  an  admirable  substitute  for  a  prerogative, 
that,  being  only  the  oflspring  or  antiquated 
prefudices,  had  roouldea  into  its  original 
stamina  irresistible  principles  of  decay  and 
dissolution.  The  ignorance  of  the  people  is  a 
bottom  tnit  for  a  temporary  system ;  the  in- 
terest of  active  men  m  the  state  is  a  founda- 
tion peipetual  and  infallible."* 

Mr.  Burke,  therefore,  in  page  66,  speaking 
of  the  same  court  party,  says: 

"  Parliament  was  iudeed  the  great  object 
of  all  these  politics,  the  end  at  which  tnev 
aimed,  as  well  as  the  instrument  by  which 
^bey  were  to  operate."t 

And  pursuing  the  subject  in  page  70,  pro- 
ceeds afi  follows : 

^  They  who  will  not  conform  their  conduct 
to  the  public  good,  and  cannot  support  it  by 
the  prerogative  of  the  crown,  have  adopted  a 
new  plan.  They  have  totally  abandoned  the 
shattered  and  old-fashioned  fortress  of  prero- 

fative,  and  made  a  lodgment  in  the  strong- 
old  of  parliament  itself.  If  they  have  any 
evil  design  to  which  there  is  no  oidinary  legal 
power  commensurate,  they  bring  it  into  par- 
liament. In  parliament  the  whole  is  executed 
from  the  beginning  to  the  end.  Jn  parliament 
the  power  cf  obtaining  their  object  is  absolute  ; 
ana  the  safety  in  the  proceeding  perfect ;  no 
rules  to  confine,  no  after -reckonings  to  terrify. 
Farfiament  cannot  with  any  great  propriety 
punish  others  for  things  in  which  they  them- 

•  Burke's  Works,  vol.8,  p.  999,  ed.  of  1808. 
t  Ibid.  p.  «86. 
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lelret  hav«  bean  ACcomn.9cm4  Thus  the 
control  of  parliament  upon  the  eiecutmy 
power  is  loet ;  because  parliament  b  made  ta 
partake  in  every  considerable  act  of  govem* 
ment.  Impeachment,  that  greai  guardimm  of 
the  purity  of  the  constitution,  is  in  danger  ^ 
being  loet  even  to  the  idea  ef  it. *'• 

'*  Until  this  time,  the  opinion  of  the  people, 
through  the  power  of  an  assembly,  still  in 
some  sort  popular,  led  to  the  ereatest  honours 
and  emoluments  in  the  gin  of  the  crown. 
Now  the  principle  is  reversed ;  and  the  favour 
of  the  court  is  the  only  sure  way  of  obtaining 
and  holding  those  honours  which  ought  to 

be    IN   THE    DISPOSAL   OF   THE   PEOPLB."f 

Mr.  Burke,  in  page  100,  observes  widi 
great  truth,  that  the  mischiefs  he  complained 
of,  did  not  at  all  arise  flrom  the  iiionarehy, 
but  from  the  parliament,  and  that  it  was  the 
duty  of  the  people  to  look  to  it  He  says^ 
**  The  distempers  of  monarchy  were  the  great 
subjects  of  apprehension  and  redress,  in  the 
last  century  ;  in  this,  the  distempers  oi  parlia>« 
ment." 

Not  the  distempers  of  parliament  in  thi» 
year  or  the  last,  but  in  this  century,  i.  e.  its 
settled  habitual  distemper.  **  It  is  not  in  par- 
liament alone  that  the  remedy  for  parliamen- 
tary disorders  can  he  completed^  hardly  ii|. 
deeid  can  it  begin  there.  Until  a  confidence 
in  government  is  re-established,  the  people 
ought  to  be  excited  to  a  more  strict  and  de- 
tailed attention  to  the  conduct  of  their  repre- 
sentatives. Standards  for  judging  more  sys- 
tematically upon  their  conduct  ought  to 'be 
settled  in  the  meetings  of  counties  and  corpo- 
rations. Frequent  and  correct  lists  of  the 
voters  in  all  important  questions  ought  to  be 
procured. 

**  By  such  means  something  may  be  done. 
By  such  means  it  may  appear  who  those  are, 
that,  by  an  indiscriminate  support  of  all  ad- 
ministrations, have  totally  banished  all  integ- 
rity and  confidence  out  of  public  proceedings ; 
have  confounded  the  best  men  with  the 
worst ;  and  weakened  and  dissolved,  instead 
of  strengthening  and  comparting,  the  general 
frame  of  government."  J     • 

I  wish  it  were  possible  to  read  the  whole  of 
this  most  important  volume — ^but  the  conse- 
quences of  these  truths  contained  in  it  were 
all  eloquentiy  summed  up  by  the  author  in 
his  speech  upon  the  reform  of  the  household. 

**  But  what  I  confess  was  uppermost  with 
me,  what  I  bent  the  whole  force  of  my  mind 
to,  was  the  reduction  of  that  corrupt  influence 
which  is  itselt  the  perennial  spring  of  all  pro* 
digality,  and  of  all  disorder;  which  loads  us, 
more  than  millions  of  debt;  which  takes 
away  vigour  from  our  arms,  wisdom  from  our 
councils,  and  every  shadow  of  authority  and 
credit  from  the  most  venerable  parts  of  our 
constitution. ''§ 

•  Burke's  Works,  vol.  2.  p.  291, 8vo.  1808. 
t  Ibid.  p.  896.  t  Burke,  ut  sup.  p.  325. 
§  See  New  Pari.  Hist.  Vol.  XXI.  p.  2. 
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The  same  iiimortent  truths  were  held  out 
to  the  whole  puhlic,  upon  a  still  later  occa^ 
sioD,  by  the  person  now  at  the  head  of  his 
maJestjT^s  councils;  and  so  high  (as  it  ap- 
pears) in  the  confidence  of  the  nation.*  Htf 
not  in  the  abttract^  like  the  author  before 
yoUy  but  upon  the  tpur  (ffthe  occasion,  and  in 
the  teeth  of  what  had  been  just  declared  in 
tibe  House  of  Commons,  came  to,  and  acted 
upon  resolutions  which  are  contained  in  this 
bookf— resolutions  pointed  to  the  purification 
of  a  parliament,  dangerously  comipted  into 
the  veiy  state  descried'  by  Mr.  Paine.  Re- 
member here,  too,  that  I  impute  no  censur- 
able conduct  to  Mr.  Pitt. — It  was  the  most 
biilliant  passage  in  his  life,  and  I  should  have 
'tiiought  iiis  lite  a  better  one,  if  he  had  con- 
tinued uniform  in  the  support  of  opinions, 
which  «tt  is  said  he  has  not  changed,  and 
which  certainly  have  had  nothing  to  change 
them. — But  at  all  events,  I  have  a  rieht  to 
aiake  use  of  the  authority  of  his  sp&iidid 
talents  and  hkh  situation,  not  merely  to  pro- 
tect the  defen(!ant,  but  the  public,  by  resisting 
the  precedent,  that  what  one  man  may  do  in 
fingiand  with  approbation  and  glory,  shall 
ooirauct  another  man  to  a  pillory  or  a  prison. 

The  abuses  pointed  out  by  the  man  before 
you,  led  that  right  hon.  gentleman  to  asso- 
ciate with  many  others  of  hi^^h  rank,  under 
the  banners  of  the  duke  of  Richmond,  whose 
Dame  stands  at  the  head  of  the  Hst,  and  to 
pass  various  public  resolutions,  concerning 
the  absolute  necessity  of  purifying  the  House 
Df  Commons;  and  we  collect  the  plan  from  a 
preamble  entered  in  the  book :  "  Whereas 
the  life,  liberty,  and  property  of  every  man  is 
or  may  be  afiected  by  the  law  of  the  land  in 
which  he  lives,  and  every  man  is  bound  to 
pay  ol)edience  to  the  same : 

'^  And  whereas,  by  the  constitution  of  this 
kingdom,  the  right  of  making  laws  is  vested 
in  tnrce  estates,  of  King,  Lords,  and  Com- 
mons, in  parliament  assembled,  and  tlie  con- 
sent of  all  the  three  said  estates,  comprehend- 
ing the  whole  communitvis  necessary  to  make 
laws  to  bind  the  whole  community;  and 
whereas  the  House  of  Commons  represents 
all  the  Commons  of  the  realm,  and  the  con- 
sent of  the  House  of  Commons  binds  the  con- 
sent of  all  the  Commons  of  the  realm,  and 
in  all  cases  on  which  the  legislature  is  com- 
petent to  decide : 

<'  And  whereas  no  man  is,  or  can  be  actually 
represented  who  hath  not  a  vote  in  the  elec- 
tion of  his  representative : 

**  And  whereas  it  is  the  right  of  every  com- 
moner of  this  realm  (infants,  persons  of  in- 
sane mind,  and  criminals  incapacitated  by 
law,  only  excepted)  to  have  a  vote  in  thie 
election  of  the  representative  Who  is  to  give 
his  consent  to  the  making  of  laws  by  which 
he  is  to  be  bound : 

**  And  whereas  the  number  of  persons  Who 

"  •Mr.  Pitt, 
f  Mr.  Erskine  took  up  a  book. 

voii.xxn. 


are  suficred  to  vote  for  electing  the  mem* 
bers  of  the  House  of  Commons,  So  not  at  this 
time  amount  to  one-sixth  part  of  the  whole 
Commons  of  this  realm,  whereby  far  the 
greater  part  of  the  said  Commons  are  deprived 
of  their  right  to  elect  their  representatives ; 
and  the  consent  of  the  majority  of  the  whole 
community  to  the  passing  of  laws,  is  given  by 
persons  whom  they  have  not  delegated  for 
such  purposes;  and  to  which  the  said  majo- 
rity have  not  in  fact  consented  by  themselves 
or  by  their  representatives : 

''  And  whereas  the  state  of  election  of  meni« 
bers  of  the  House  of  Commons,  hath  in  pro* 
cess  of  time  so  grossly  deviated  from  its  sim* 
pie  and  natur^  (nrinciple  of  representation 
and  equality,  that  m  several  places  the  mem- 
bers are  returned  by  the  property  of  one  man; 
that  the  smallest  boroughs  send  as  many 
members  as  the  largest  counties,  and  that  a 
majority  of  the  representatives  of  the  whole 
nation  are  chosen  by  a  number  of  votes  not 
exceeding  twelve  thousand," 

These,  with  many  others,  were  published, 
not  as  abitract,  Mpeculative  teritingSf  but  within 
a  few  days  after  the  House  of  Commons  had 
declared  that  no  such  rights  existed,  and  that 
no  alteration  was  necessary  in  the  represeiw 
tation. — It  was  then,  that  they  met  at  the 
Thatched  House,  and  published  theii^opinions 
and  resolutions  to  the  countrv  at  large. — ^Were 
any  of  them  prosecuted  for  tnese  proceedings  f 
— Certainly  not  (for  they  were  legal  proceed* 
ings).  But  I  desire  you,  as  men  ot  honour 
and  truth,  to  compare  all  this  with  Mr.  Paine's 
expression  of  the  minister's  touching  parlk^ 
ment  with  his  opiate  wand,  and  let  enual 
justice  be  done— ^ia^  is  all  I  asAs-^let  all  b« 
punished,  or  none — do  not  let  Mr.  Paine  be 
held  out  to  the  contempt  of  the  public  upon 
the  score  of  his  observations  on  parliament, 
while  others  are  enjoying  all  the  sweets  which 
attend  a  supposed  attachment  to  their  coun- 
try, who  have  not  only  expressed,  the  same 
sentiments,  but  have  reduced  their  opinions 
to  practice. 

But  now  every  man  is  to  be  cried  down  for 
such  opinions.  I  observed  that  my  learned 
friend  significantly  rused  his  voice  m  naming 
Mr.  Home  Tooke,  as  if  to  connect  him  with 
Paine,  or  Paine  with  him.  This  is  exactly 
the  same  course  of  justice ; — for  after  all  he 
said  nothing  of  Mr,  Tooke.— What  could  he 
have  said,  but  that  he  was  a  man  of  pre- 
eminent talents,  and  a  subscriber  with  the 
great  names  I  have  read  in  proceedings  whicjs^ 
they  have  thoueht  fit  to  desert  ? 

Gentlemen,  let  others  hold'  their  opinieDi, 
and  change  them  at  their  pleasure  ^  I  ^all 
ever  maintain  it  to  be  fhe  deCtest  privilege  of 
the  people  of  Great  Britain  to  watch  over 
every  thmg  that  affects  their  happiness,  either 
in  the  system  of  their  government,  or  in  the 
practice ;  and  that  for  this  purpose  the  prbss 
MUST  BK  FiLEB.^ — ^It  has  alwavs  been  so,  and 
much  evil  has  been  corrected  by  H.— If  go- 
vernment finds  Itself  innoyed  by  it,  let  it 
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examine  its  own  conduct,  and  it  will  find  the 
Cause, — let  it  amend  it,  and  it  will  find  the 
remedy. 

Gentlemen,!  am  no  firiend  to  sarcasms  in 
tlie  discussion  of  grave  subjects,  but  you 
must  take  writers  according  to  the  view  of 
the  mind  at  the  moment ;  Mr.  Burke  as  often 
as  any  body  indulges  in  it :— hear  his  reason 
in  his  speech  on  reform,  for  not  taking  away 
the  salaries  from  lords  who  attend  upon  the 
British  court. — ^**  You  would  soon,"  said  he, 
"  have  the  court  deserted  by  all  the  nobility 
of  the  kingdom. 

'^  Sir,  uie  most  serious  mischiefs  would 
£:)llow  from  such  a  desertion.  Kings  are  na- 
turally lovers  of  low  company.  Tney  are  so 
elevated  above  the  rest  of  mankind,  that  they 
must  look  upon  all  their  subjects  as  on  a 
level.  They  are  rather  apt  to  hate  than  to 
love  their  nobility,  on  account  of  the  occa^ 
sional  resistance  to  their  will,  which  will  be 
nade  by  their  virtue,  their  petulance,  or  their 
pride.  Itrnust  indeed  be  admitted,  that  many 
9f  the  nobility  are  as  perfectly  willing  to  act 
the  part  of  flatterers,  tale-bearers,  parasites, 
pimps,  and  buffoons,  as  any  of  the  lowest  ana 
▼ilest  of  mankind  can  Jwssibly  be. — But  they 
are  not  properly  qualified  for  this  object  of 
their  ambition.  The  want  of  a  regular  edu- 
cation, and  early  habits,  with  some  lurking 
remains  of  their  dignity,  will  never  permit 
them  to  become  a  match  for  an  Italian  eu- 
nuch, a  mountebank,  a  fiddler,  a  player,  or 
any  regular  practitioner  of  that  tribe.— The 
Roman  emperors,  almost  from  the  beginning, 
threw  themselves  inro  such  hands ;  and  the 
mischiefincreased  every  day,  till  the  decline, 
and  final  ruin  of  the  empire.  It  is  therefore 
of  very  great  importance  (provided  the  thing 
is  not  overdone),  to  contrive  such  an  esta- 
blishment as  must,  almost  whether  a  prince 
will  or  not,  bring  into  daily  and  hourly  offices 
about  his  person,  a  great  number  of  his  first 
nobility ;  and  it  is  rather  an  useful  prejudice 
that  gives  them  a  pride  in  such  a  servitude. 
Though  they  are  not  much  the  better  for  a 
court,  a  court  will  be  much  the  better  for 
them. — ^I  have,  therefore,  not  attempted  to 
reform  any  of  the  oifacers  of  honour  about  the 
king's  person."  » 

What  is  all  this  but  saying  that  a  king  is 
na  animal  so  incurablv  addicted  to  low  com- 
pany, as  generally  tolring  on  by  it  the  ruin 
of  nations ;  but  nevertheless,  he  is  to  be  kept 
as  a  necessary  evil,  and  his  propensities  bridled 
by  surrounding  him  with  a  parcel  of  mis- 
creants still  worse  if  possible,  but  better  tl»an 
those  he  would  choose  for  himself.— This, 
therefore,  if  taken  by  itself,  would  be  a  most 
abominable  and  libellous  sarcasm  on  kings 
and  nobility :  but  look  at  the  whole  speech, 
and  you  observe  a  great  system  of  regulation; 
and  no  man,  I  believe,  ever  doubted  Mr. 
Burke*s  attachment  to  monarchy.  To  judge, 
therefore,  of  any  part  of  a  writing,  th£  whole 

UVST  BE  READ. 
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With  the  same  view  I  will  read  to  you  the 
beginning  of  Harrington's  Oceana:  but  it  is 
impossible  to  name  this  well-known  author 
without  exposing  to  just  contempt  and  ridicule 
the  ignorant  or  profiigate  misrepresentations 
which  are  vomited  forth  upon  the  public,  to 
bear  down  every  man  as  desperately  wicked, 
who  in  any  age  or  country  has  countenanced 
a  republic,  for  the  mean  purpose  of  prejudging 
this  trial. 

\_Mr,  Erskine  took  up  a  hook^  and  laid  it 
down  again  withotU  reading  from  i^  saying 
something  to  the  gentleman  who  sat  near  him, 
in  a  low  voice,  which  the  reporter  did  not 
hear."] 

Is  this  the  way  to  support  the  Enelish  con* 
stitutionf — ^Are  these  the  means  oy  which 
Englishmen  are  to  be  taught  to  cherish  it  ?— * 
I  say,  if  the  man  upon  trial  were  stained  with 
blood  instead  of  ink, — ^if  he  were  covered  over 
with  crimes  of  which  human  nature  would 
start  at  the  naming,  the  means  employed 
against  him  would  not  be  the  less  dis* 
graceful. 

For  this  notable  purpose  then,  Harrington, 
not  above  a, week  ago,*  was  handed  out  to  us 
as  a  low,  obscure  wretch,  involved  in  the 
murder  of  the  monarch,  and  the  destruction 
of  the  monarchy,  and  as  addressing  his  de- 
spicable works  at  the  shrine  of  an  usurper. — 
Yet  this  very  Harrington,  this  low  blackguard, 
was  descended  (you  may  see  his  pedigree  at 
the  Herald's  office  for  sixpence)  firom  eight 
dukes,  three  marquisses,  seventy  earls,  twenty- 
seven  viscounts,  and  thirty-six  barons,  sixteen 
of  whom  were  knichts  of  the  garter;  a  descent 
which  I  think  would  save  a  man  from  disgrace 
in  any  of  the  Circles  of  Germany.— But  wh^t 
was  he  besides?— A  blood-stained  ruffian? 
— O  brutal  ignorance  of  the  history  of  the 
country !  He  was  the  most  affectionate  ser- 
vant of  Charles  the  1st,  from  whom  he  never 
concealed  his  opinions ;  for  it  is  observed  by 
Wood,  that  the  king  greatly  affected  his  com- 
pany ;  but  when  they  happened  to  talk  of  a 
commonwealth,  he  would  scarcely  enduce  it. 
— "  I  know  not,"  says  Toland>  "  which  most 
to  commend;  the  king,  for  trusting  an  ho- 
nest man,  though  a  republican ;  or  Harring- 
ton^ for  owning liis  principles  while  he  served 
a  king." 

But  did  his  opinions  affisct  his  conduct? -« 
Let  history  again  answer.  He  preserved  his 
fidelity  to  his  unhappy  prince  to  the  verv  last, 
aflcr  all  his  Owning  courtiers  had  left  him 
to  his  enraged  subjects. — He  stayed  with  him 
while  a  prisoner  in  tlie  Isle  of  Wight; — cam^ 
up  by  stealth  to  follow  the  fortunes  of  hjb 
monarch  and  master; — even  hid  himself  in 
the  boot  of  the  coach  when  he  was  conveyed 
to  Windsor; — and  endinz  as  he  began,  fell 
into  his  arms  and  faintedon  the sca^ld. 

*  A  pamphlet  had  been  published  just  be« 
fore,  putting  T.  Paine  and  Jlarrington  on  the 
same  footing— as  obscure  blackgqards.  Editor 
of  Ertkin^s  ffptecka. 
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After  Charles's  death,  the  Oceana  was 
written,  and,  as  if  it  were  written  from  justice 
and  affection  to  his  memory:  for  it  breathes 
ihe  same  noble  and  spirited  regard,  and  as- 
serts that  it  was  not  Charles  that  brought 
on  the  destruction  of  the  monarchy,  but  the 
feeble  and  ill-constituted  nature  of  monarchy 

But  the  book  was  a  flattciy  to  Cromwell. — 
Once  more  and  finally  let  history  decide. — 
The  Oceana  was  seized  by  the  usurper  as  a 
libel,  and  the  way  it  was  recovered  is  remark- 
able.— I  mention  it  to  show  that  Cromwell 
was  a  wise  man  in  himself,  and  knew  on 
what  governments  must  stand  for  their  sup- 
port. 

Harrington  waited'  on  the  protector's 
daughter  to  beg  for  his  book,  which  her 
father  had  taken,  and  on  entering  her  apart- 
ment, snatched  up  her  child  and  ran  away. — 
On  her  followjng  nim  with  surprise  and  terror, 
he  turned  to  her  and  said,  ''  I  know  what  you 
feel  as  a  mother,  feel  then  for  me  ;  your  father 
has  got  MY  child  i"  meaning  the  Oceana.  The 
Oceana  was  afterwards  restored  on  her  peti- 
tion :  Cromwell  answering  with  the  sagacity 
of  a  sound  politician,  **  Let  him  have  his 
book ;  if  my  government  is  made  to  stand,  it 
has  nothine  to  fear  from  paper  shot.'' — ^He 
said  true.— ^o  good  government  will  ever  be 
battered  by  paper  shot.  Montesquieu  says, 
that  '^  in  a  free  nation,  it  matters  not  whether 
individuals  reason  well  or  ill;  ijt  is  sufficient 
that  they  do  reason. — Truth  arises  from  the 
collision,  and  from  hence  springs  liberty, 
which  is  a  security  from  the  effect  of  reason- 
ing.'' The  attorney-general  has  read  extracts 
from  Mr.  Adams's  answer  to  this  book. — ^Let 
45ther8  write  answers  to  it,  like  Mr.  Adams; 
I  am  not  insisting  upon  the  infallibility  of 
tlr.  Paine's  doctrines;  if  they  are  erroneous, 
let  them  be  answered,  and  truth  will  spnng 
from  the  collision. 

Mikon  wisely  sa^s,  that  a  disposition  in  a 
nation  to  this  species. of  controversy,  is  no 
proof  of  sedition  or  degeneracv,  but  quite  the 
reverse.  [I  omitted  to  cite  the  passage  with 
the  others.1  In  speakine  of  this  subject,  he 
rises  into  that  inexpressibly  sublime  style  of 
vriting,  wholly  peculiar  to  himself.  He  was 
ind 


leed  no  pla^ary  fh>m  any  thing  human ; 
he  looked  up  for  lij^ht  and  expression,  as  he 

'        ■        t,  by   ' 

prayer  to  that  great  Being,  who  is  the  sowce 


himself  wonderfully  describes  it,  by  devout 


of  all  utterance  and  knowledge;  and  who 
sendeth  out  his  seraphim  with  the  hallowed 
fire  of  his  altar  to  touch  and  purify  the  lips 
of  whom  he  pleases. — **  When  the  cheerful- 
ness of  the  people,"  says  this  mighty  poet, 
^  is  so  sprightly  up,  as  that  it  has  not  only 
trrherewith  to  guard  well  its  own  freedom  and 
safety,  but  to  spare,  and  to  bestow  upon  the 
aolidest  and  sublimest  points  of  controversy 
and  new  invention,  it  betokens  us  not  dege- 
nerated nor  drooping;,  to  a  &tal  decay,  .^ut 
casting  off  the  old  and  wrinkled  skin  of  cor- 
niptioD,  to  outlive  these  pangs,  and  was  young 
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agaio,  entering  the  glorious  ways  of  truth  and 
prosperous  virtue,  destined  to  become  ^at 
and  honourable  in  these  latter  ages.  Methinks 
I  see,  in  my  mind,  a  noble  and  puissant  na- 
tion rousing  herself,  like  a  stiong  man  atler 
sleep,  and  snaking  her  invincible  locks :  me- 
thinks I  see  her  as  an  eagle  muing  her  mighty 
youth,  and  kindling  her  undazzled  eyes  at  the 
iiiU  raid-day  beam;  purgine  and  unsealing 
her  long-abused  sight  at  the  fountain  itself  of 
heavenly  radiance;  while  the  whole  noise  of 
timorous  and  flocking  birds,  with  those  also 
that  love  the  twilight,  flutter  about,  amazed 
at  what  she  means,  and  in  their  envious  gab- 
ble would  prognosticate  a  year  of  sects  and 
schisms.''  • 

Gentlemen,  what  Milton  only  saw  in  bia 
mighty  imagination,  I  see  in  fact;  what  he 
expected,  but  which  never  came  to  pas^  I  see 
now  fulfilling «  methinks  I  see  this  noble  and 
puissant  nation,  not  degenerated  and  drooping 
to  a  fatal  decay,  but  casting  off  the  wrinkled 
skin  of  corruption  to  put  on  again  the  vigor 
of  her  youth. — And  it  is,  because  others  a« 
well  as  myself  see  this,  that  we  have  all  this 
uproar :— France  and  its  constitution  are  the 
mere  pretences. — It  is,  because  Britons  begin 
to  recollect  the  inheritance  of  their  own  con- 
stitution, lefl  them  by  their  ancestors : — it  is^ 
because  they  are  awakened  to  the  cornintions 
which  have  fallen  upon  its  most  valuable 
parts,  that  forsooth  the  nation  is  in  danger  of 
being  destroyed  by  a  single  pamphlet-— I  have 
marked  the  course  of  this  alarm :  it  began 
with  the  renovation  of  those  exertions  for  tho 
public,  which  Uie  alarmists  themselves  had 
originated  and  deserted;  and  they  became 
louder  and  touder  when  they  saw  them  avowed 
and  supported  by  my  admirable  friend  Mr. 
Fox;  the  most  eminently  honest  and  en- 
lightened statesman,  that  history  brings  ua 
acquainted  with  *.  a  man  whom  to  name  is  to 
honour,  but  whom  in  attempting  adequately 
to  describe,  I  must  fly  to  Mr.  Burke,  my  con- 
stant refuge  when  eloquence  is  necessary : — ^a 
man  who,  to  relieve  the  sufferings  of  the  most 
distant  nation,  ''  put  to  hazard  nis  ease,  his 
security,  his  interest,  his  jpower,  even  his 
darling  popularity  for  the  benefit  of  a  people 
whom  he  had  never  seen/'f  How  much 
more  then  for  the  inhabitants  of  his  native 
country ! — ^yet  this  is  the  man  who  has  been 
censured  and  disavowed  in  the  manner  we 
have  lately  seen. 

Gentlemen,  I  have  but  a  few  more  words 
to  trouble  you  with:  I  take  my  leave  of  you 
with  declaring,  that  all  this  freedom  which  I 
have  been  endeavouring;  to  assert,  is  no  more 
than  the  ancient  freeoom  which  belongs  to 
our  own  inbred  constitution :  I  have  not  asked 
you  to  acquit  Thomas  Paine  upon  any  new 


•  Areopagitica.   See  Milton's  Prose  Works^ 
by  Birch;  vol.  1,  p.  168,  4to  edit  of  1738. 
t  Speech  on  the  motion  for  ^ing  into  a 


committee  on  Mr.  Fox*s  India 
Pari  Hist  Vol.  XJUII,  p.  1384* 
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Bghu,  or  upon  any  principle  but  thaft  of  the 
law,  which  you  are  sworn  to  administer : — 
m^  great  object  has  been  to  inculcate,  that 
wisdom  and  policy,  which  are  the  parents  of 
the  government  of  Great  Britain,  forbid  this 
jealous  eye  over  her  subjects;  and  that,  on 
tlie  contraiy,  they  cry  aloud  in  the  language 
of  the  poet  adverted  to  by  lord  Chatham  on 
the  memorable  subject  of  America,  unfortU' 
nately  wUhout  effect  y 

*'  Be  lo  their  faults  a  little  blind, 
**  Be  to  their  virtues  very  kind; 
^'  Let  all  their  thoushts  be  unconfin*d, 
*'  And  clap  your  padlock  on  the  mind.^ 

Engage  the  people  by  their  affections, — 
leonvince  their  reason, — ^and  they  will  be  loyal 
from  the  only  principle  that  can  make  loyalty 
dncere,  vigorous,  or  rational, — a  conviction 
that  it  b  their  truest  interest,  and  that  their 
government  is  for  their  good.~<3on8traint  is 
tiie  natural  parent  of  resistance,  and  a  preg- 
nant proof,  that  reason  is  not  on  the  side  of 
those  who  u^  it.  You  must  all  remember 
Lucian*s  pleusant  story :  Jupiter  and  a  coun- 
tryman were  walking  together,  conversing 
with  great  freedom  and  familiarity  upon  the 
4H]bject  of  heaven  and  earth. — The  country- 
nan  listened  with  attention  and  acquiescence. 


while  Jupiter  strove  only  to  convince  him  ;-— 
but  happening  to  hint  a  doubt,  Jupiter  turned 
hastilv  round  and  threatened  him  with  hia 
thunder. — ^  Ah !  ah !"  says  the  countiyman, 
**  now,  Juniter,  I  know  that  you  are  wron^j 
you  are  always  wrong  when  you  appeal  to 
your  thunder.*' 

This  is  the  case  with  me--I  can  reason  with 
the  peo|rfe  of  England,  but  I  cannot  4ght 
against  the  thunder  of  authori^. 

Gentlemen,  this  is  my  defence  for  free 
opinions.  With  regard  to  myself,  I  am,  and 
always  have  been,  obedient  and  affectionate 
to  tkt  law  t — ^to  that  rule  of  acti€»n,  a»  long  as 
I  eiist,  I  shall  ever  give  my  voice  and  vaj 
conduct ;  but  I  shall  ever,  as  I  have  done  to- 
day, maintain  the  dignity  of  my  hieh  pro> 
fession,  and  perform  as  I  understand  tfipmjall 
its  important  duties. 

[Mr.  Attorney-General  rose  immediatelr 
to  reply  to  Mr.  Erskine,  when  Mr.  Campbell 
(the  toreman  of  the  jury)  said, — My  lord,  I 
am  authorized  by  the  jury  to  inform  the  At- 
torney General,  that  a  reply  is  not  necessaiy 
for  them,  unless  the  Attorney  General  wishn 
to  make  it,  or  your  lordship. — ^Mr.  Attorney 
General  sat  down,  and  the  jury  gave  in  their 
verdict — Guilty  ]. 


575^  Proceedings  against  John  Frost  for  Seditious  Words : 
33  George  IIL  a.  d.  1793.  [Taken  in  Short-hand  by 
Ramsey.*]. 


Indictment. 

Of  Hilary  Term,  in  the  33d  year  of  the  reign 
of  King  George  the  Third. 

JMiddlesex,  >  JDE  it   remembered,   that   on 
to  wit,     I     Tuesday  next  after  the  octave 

of  the  purification  of  the  blessed  Vii^ 
Mary,  in  the  93d  year  of  the  reien  of  our 
sovereign  lord  George  the  third,  by  the 
grace  of  God  of  Great  Britain,  France,  and 
Ireland,  king,  defender  of  the  faith,  &c.  in  the 
<^urt  of  our  said  lord  the  kiug,  before  the 
Jcing  himself,  at  Westminster,  in  the  county 
of  Middlesex,  upon  the  oath  of  twelve  jurors, 

food  and  lawful  men  of  the  said  county  of 
Itddlesex,  now  here  sworn  and  charged  to 
inquire  for  our  said  lord  the  king,  and  the 
body  of  the  same  county — It  is  presented  as 
fblloweth,  (that  is  to  say)  Middlesex  (to  wit) 
The  Jurors  for  our  lord  the  king,  upon  their 
oath,  present  that  John  Frost,  fate  of  West- 
minster,  in  the  county  of  Middlesex,  gentle- 
man,  being  a  person  of  a  depraved,  impious, 
and  disquiet  mind^  and  of  a  seditious  disposi- 
tbn,  and  contrivmg,  practising,   and  mail- 

*  I  have  also  availed  myself  of  the  report 
publiabed  in  Erakioe's  Speeches  by  Kidgeway. 


cionsly,  tuibulently,  and  seditiously  intend- 
ing the  peace  and  common  tranquilhtyof  our 
lord  the  King,  and  of  his  kingdom,  to  disquiet, 
molest  and  disturb,  and  to  bring  our  most 
serene  sovereign  lord  George  the  third,  now 
kine  of  Great  Britain,  &c.  into  great  hatred 
andcontempt,  with  all  his  hege  and  faithful 
subiects  of  this  realm,  and  to  alienate  and 
withdraw  the  affectiMi,  fidelity,  and  .allegiance 
of  his  said  majesty's  subiects  from  his  said 
majesty,  and  to  excite  and  move  his  said  m^ 
jesty's  subjects  to  hatred  and  dislike  of  Xhm 
government  and  constitution,  established 
within  this  realm,  he,  the  said  John  Frost,  his 
most  wicked  contrivances,  practices,  and  in- 
tentions aforesaid,  to  com  pleat,  perfect,  and 
render  effectual,  on  the  6th  day  of  November, 
in  the  33d  year  of  the  reign  of  our  sovereign 
lord  George  the  third,  now  king  of  Great 
Britain,  &c.  at  the  parish  of  St.  Mary-le-bone, 
otherwise  Marybone,  in  the  county  aforesaid, 
in  a  certain  discourse,  which  the  said  John 
Frost,  then  and  there  had  with  divers  subjects 
of  our  said  lord  the  king,  of  and  concerning  our 
said  lord  the  king,  and  the  government  and 
constitution  established  withm  this  realm,  in 
the  presence  and  hearing  of  divers  liege  sub* 
jects  of  our  said  lord  the  king,  then  sutd  there 
preseoly  malicioualy}  uiilawtialiyy  wickedly, 
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and  aedltiouBly  did  »y,  agsert,  affirm,  and 
proaouDce,  and  with  a  Imid  voice  did  publish 
these  maliciousy  seditious,  and  opprobrious 
English  words  following,  (that  is  to  say)  I 
(noeaning  the  said  John  Frost)  am  lor 
equality;  I  (meaning  the  said  John  Frost) 
see  no  reason  why  any  man  should  not  be 
upon  a  footing  with  another,  it  is  every  man's 
birth  right;  and  that  the  said  John  Frost 
being  thereupon  then  and  there  asked  by  one 
of  the  persons  then  and  there  present,  how 
he^  the  said  John  Froajt,  dared  to  hold  such 
laneuage  in  any  public  or  nrivale  company, 
and  what  he  meant  bv  aquality ;  he,  the  said 
John  Frost,  then  and  there  wickedly,  mali- 
ciously, and  seditiously,  in  the  presence  and 
hearing  of  those  subjects,  replied  ip  these 
words,  (that  is  to  say)  why,  no  kings ;  and 
thereupon  the  said  John  Frost  being  further 
asked,  if  he  meant  no  kings  in  this  country, 
be,  the  said  John  Frost,  wickedly,  malicious- 
ly, and  seditiously,  in  the  presence  and  hear- 
Jng  of  those  subjects,  answened  in  these  words, 
(that  is  to  say)  ^*  Yes,  no  king,  the  eonstftu- 
tion  of  this  country  is  a  bad  one,*'  (meaning  ! 
thereby,  that  he  the  said  John  Frost  was  ibr  . 
having  no  king  in  this  realm,  and  that  the 
constitution  of  this  realm  was  a  bad  one  in  ' 
having  a  king,)  to  the  zrcat  scandal  and  con- 
tempt of  oiu-  said  lord  me  king  and  his  laws, 
to  the  evil  example  of  all  others  in  the  like 
case  offending,  and  against  the  peace  of  our 
said  lord  the  king,  his  crown  and  dignity. 
And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  said 
John  iTost  being  such  wicked  and  evil 
disposed  person  as  aforesaid,  and  further  con- 
triving and  intending,  as  aforesaid,  after- 
wards, to  wit,  on  the  same  day  and  year  last 
aforesaid,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  in  another  discourse,  which 
the  said  John  Frost  then  and  there  had  with 
divers  liege  subjects  of  our  said  lord  the  king, 
of  and  concerning  our  said  lord  the  king,  and 
the  flovemnient  established  within  this  realm, 
in  the  presence  and  bearing  of  divers  other 
Hege  and  faithful  subjects  ofour  said  lord  the 
kiiijg,  then  and  there  >  oresent,  maliciously, 
'seditiously,  and  wickedly  did  say,  assert, 
affirm,  and  pronounce,  and  with  a  loud  voice 
did  declare  and  publish  these  other  malicious 
and  seditious  Enghsh  words  following  (fhai 
is  to  say)^  I  (meaninf  the  said  John  Frost)  am 
for  equality ;  and  the  said  John  Frost  being 
therenpon,  then  and  there  asked  bjr  one  of 
the  persons  then  and  there  present,  if  he,  the 
said  John  Frost  meant  thereby  equality,  and 
no  king  in  this  country;  he,  the  said  John 
Frost  then  and  there,  in  the  presence  and 
hearing  of  those  subiects,  maliciously,  and 
seditiously  replied,  and  with  aloud  voice  pub- 
lished these  words  following  (that  is  to  say), 
Yes,  no  king,  and  there  ought  to  be  no  kings, 
(meaning  thereby  amonjgst  others,  that  there 
ought  to  bC'Uo  king  m  this  realm)  to  the 
creat  scandal  and  contempt  of  our  said  lord 
me  king  and  his  laws,  to  the  evil  example  of 


all  others  in  the  like  case  offending,  and. 
against  the  peace  of  our  said  lord  the  king, 
hia  crown  and  dignity.  And  tlie  jurors  afore-  • 
^id,  upon  their  oath  aforesaki,  further  pre- 
sent that  the  said  John  Frost,  being  such 
wicked  and  evil  disposed  person  as  aforesaid^ 
and  wickedly,  and  seditiously  devising  and 
intending  as  aforesaid,  aflerwards  (to  wit)  on 
the  same  day  and  yciar  last  aforesaid,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  in  tho 
presence  and  hearing  of  divers  other  liege 
and  faithful  subjects  of  our  said  lord  the  kine^ 
then  and  there  present,  maliciously,  8e£ 
tiously,  and  wickedly  did  utter,  and  with  A 
loud  voice  pronounce,  assert,  and  affirm,  that 
there  ought  to  be  no  king  in  tliis  country, 
(meaning  this  kingdom)  to  the  great  scandal 
and  contempt  of  our  said  lord  the  Icing  and 
his  laws,  to  the  evil  example  of  all  others  in 
the  hke  cases  offending,  and  agsunst  the 
peace  of  our  said  lord  the  king,  his  crown  and 
dignity. 

Witnesses, 
John  Taitt,        >  Both  sworn  in  Court. 
Paul  Savignac,$  True  Bill. 

To  this  indictment,  the  defendant  on  the 
15th  day  of  February,  1793,  gave  bail,  and 
pleaded  Not  Guilty. 

Monday,  May  27th,  1793. 

As  soon  as  the  court  (which  was  a  very 
crowded  one)  was  opened,  the  Special  Jury 
were  called  over ;  eleven  only  appearing,  the 
attorney-general  orayed  a  tales,  and  the  name 
of  William  Powell  being  misnamed,  the  asso- 
ciate applied  to  Mr.  Frost,  to  know  if  he  had 
any  oojection  to  admit  Mr.  Powell  to  be 
sworn  as  one  of  the  jury  i  Mr.  Frost  replied, 
Mr.  Powell  was  unknown  to  him,  and  per- 
fectly indifferent,  and  therefore  he  desired  the 
court  would  determine  it. 

The  following  Special  Jury  were  sworn, 

Thomas  Brookes,  of  Bedfordpsquaie,  Forcmaii. 
Joseph  Ballard,  of  Bedford-row, 
£dward  Phillips,  of  Great  James-street, 
William  Blasson,  of  Hatton-gaidea,^ 
Thomas  Langtnn,  of  the  same, 
Thomas  Dea,  of  Percy-street, 
Peter  Dawson,  of  Goodge-street, 
Thomas  Oliver,  of  Devonshire-street, 
Thomas  Sandford,  of  Paradise-street, 
Richard  Carter,  of  PaddingtoD<<tree1^ 
Joseph  HobbSyOf  Margaret-streety — Etquires* 
Michael  Robson,  TaUsman. 

Tlie  Indictment  having  been  opened  by  Mr. 
Wood,  the  Attorney  General,  Sir  John 
Scott,  spoke  as  follows : — 

Gentlemen  of  the  Jury;-*Thoueh  I  have 
the  honour  to  attend  you  in  my  official  cha- 
racter, it  will  not  have  escaped  your  attention, 
that  this  charge  is  brought  against  the  present 
defendant  by  an  indictment. 

Gentlemen,  the  transactkn,  with  the  guilt 
of  wltfch  the  deftadant  is  chaiged|  happoied 

\e 
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Upon  the  6th  of  November  last.  I  hope  I 
shall  not  be  thought  guilty  of  stating  any 
thing  that  can  be  considered  as  improper, 
^hen  I  call  your  attention  to  a  fact  that  is 
notorious  to  the  whole  country ;  that  about 
that  period  nubUc  representations  had  been 
made,  that  the  minds  of  men  were  alienated 
from  that  constitution,  which  had  long  been 
the  subject  of  the  warmest  encomiums  of  the 
best  informed  men  in  this  country;  which 
we  have  been  in  the  habit  of  considering  as 
the  best  birthright  which  our  ancestors  could 
have  handed  down  to  us,  and  which  we  have 
been  k>ne  in  the  habit  of  considering  as  the 
most  vahiable  inheritance  that  we  had  to 
transmit  to  our  posterity.  This  constitution 
had  been  represented  as  that  from  which  the 
affections  ot  Ihe  country  had  become  altoge- 
ther alienated ;  we  were  told  that  this  disaf- 
fection was  movine  along  the  country  with 
the  silence  of  thought;  and  something  like  a 
public  challenge  was  written  to  meet  men 
.who  are  fond  of  other  systems,  by  fair  ap- 
peals to  the  public,  who  are  finally  to  deciae 
upon  every  question  between  every  individual 
.  of  this  country,  and  the  government. 

Gentlemen — ^The  Attomey-zeneral  of  that 
day,  who  found  himself  by  tne  duty  of  his 
office  called  upon  to  watch  over  what  he 
considered  a  property  and  inheritance  of  in- 
estimable value,  thought  it  necessary  to  meet 
this  sort  of  observation,  by  stripping;  himself 
of  what  belonged  to  him  m  his  official  cha- 
ifu:ter ;  and  appealing,  as  far  as  he  could  ap- 
peal, to  the  tribunals  of  the  country,  which 
the  wisdom  of  the  constitution  had  establish- 
ed, for  the  purpose  of  protecUoe  men  from 
improper  accusations;  and  he  did  not  there- 
fore call  upon  those  men  whom  he  thought 
proper  to  prosecute,  by  the  exercise  of  any 
official  autnoiity  of  his  own,  putting  them  and 
himself  at  issue  upon  these  points,  as  it  were, 
before  a  jury  of  the  country,  but  be  directed 
ipdictments  to  be  carried  to  the  grand  juries 
of  the  country,  to  take  their  sense  upon  the 
subject,  and  to  have  their  opinion,  whether  it 
was  fitthat  persons  propagating  such  doctrines 
as  this  defendant  stands  cnarg^  with,  should, 
or  should  not,  be  suffered  in  this  country  to 
state  them  with  impunity  ? 

Gentlemen,  in  consequence  of  this  deter- 
mination the  present  defendant  stands  indict- 
ed ;  and  before  I  state  the  words  to  you,  I 
think  it  my  duty  to  mention  to  you,  that  he 
is  now  to  be  tried  upon  the  second  indictment 
which  a  grand  jury  of  this  country  has  found. 
When  the  first  indictment  was  carried  before 
the  grand  jury,  this  defendant  was  abroad ;  a 
warrant  was  issued  for  his  apprehension,  and 
he  returned  to  this  country  m  the  month  of 
February  last:  he  appeared  to  the  indictment, 
and  gave  bail  to  it ;  by  some  accident  he  had 
been  indicted  by  a  name  which  does  not  be*- 
long  to  him,  and  pleaded  the  misnomer  in 
abatement  Another  indictment  was  carried 
before  the  second  gnnd  jiiry,  who  found  that 
second  indictment  without  any  hesitation,  and 


it  is  in  consequence  of  that  proceeding  that 
he  is  called  upon  to  day  to  deny  the  truth  of 
the  charges  which  this  indictment  contains, 
or  to  state  to  you  upon  what  grounds  he  is  to 
contend,  that  his  conduct  as  stated  in  this  in* 
dictment  is  to  be  considered  as  legal. 

Gentlemen,  the  transaction  which  the  in« 
dictment  charges  him  with,  happened  on  tha 
6th  of  Novemoer  last ;  you  will  find  from  the 
conversation,  as  it  will  be  given  in  evidence 
to  you,  that  Mr.  Frost  had,  I  think,  returned 
from  France  shortly  before ;  that  he  had  dined 
with  a  set  of  gentlemen,  whom  I  believe  to 
be  very  respectable,  at  the  Percy  coffee-house 
upon  that  cuiy ;  he  came  into  the  public  coffee* 
house  between  nine  and  ten  in  the  evening, 
as  nearly  as  I  am  able  to  ascertain  the  time, 
and  a  gentleman  who  had  long  been  ac- 
quainted with  him,  to  whom  I  beneve  I  may 
venture  to  say  Mr.  Frost  was  certainly  under 
nodisobligations  in  life,  seeing  him,  addressed 
him  as  an  acquaintance,  asked  whether  he 
was  lately  come  from  France,  and  how  mat- 
terswent  on  in  that  country  ?  Mr.  Frost  told 
him  he  was  lately  come  from  France,  and  ex- 
pected soon  to  go  there  again ;  he  then  added 
the  words  that  have  been  read  to  you  from 
the  indictment:  ''  I  am  for  equality;  I  can 
see  no  reason  why  any  man  should  not  be 
upon  a  footing  with  another ;  it  is  every  man's 
birth-rieht." 

Genuemen,  some  persons  present  in  this 
coffee-room,  the  general  conduct  of  all  of 
whom,  I  think,  will  have  some  influence  upon 
your  iud^ent,  with  respect  to  the  mind  with 
whicn  Mr.  Frost  conducted  himself  upon  that 
day,  immediately  asked  him,  what  he  meant 
by  equaUtv?  to  which  he  answered,  '<  fFAy,  J 
mean  no  king/' — **  What !  dare  you  to  own, 
in  any  public  or  private  company  in  this 
country,  such  sentiments?" — ''  Yes,  I  mean 
no  king ;  the  constitution  of  this  country  is  a 
bad  one." 

Gentlemen,  what  were  the  other  particulars 
of  the  conversation  that  passed  I  am  unable 
to  state  to  you,  but  you  will  find  the  zeal  and 
anxiety  with  which  a  number  of  respectable 
persons  acted  upon  this  occasion,  made  it  very 
difficult  for  Mr.  Frost  to  pursue  this  sort  of 
conversation  any  further ;  and  in  what  man- 
ner Mr.  Frost  left  the  coffee-house,  and  under 
what  feelings  and  apprehensions  in  the  minds 
of  those  who  were  there,  I  shall  leave  to  you 
to  collect  from  the  witnesses,  rather  than  at- 
tempt to  state  it  myself. 

Now,  Gentlemen,  it  is  for  you  to  decide^ 
whether,  in  cases  of  this  nature,  prosecutions 
shall  be  carried  on  against  defendants  who 
think  proper  to  use  language  so  contemptuous 
to  the  soverei^  of  the  country;  and  surely  I 
need  not  in  this  place  contend,  that  any  thmg 
that  is  contemptuous  to  the  sovereign  of  ^e 
countiy,  any  thing  grossly  reflecting  upon  the 
administration  of  the  magistracy  ot  this  coun- 
try, or  persons  holding  uie  offices  of  magis- 
trates, according  In  the  law  of  this  countr)', 
such  as  it  is^  and  such  as  I  hope  \X  will  con* 
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tinue  to  be^  has  never  been  suffered  with  im- 
punity.* 

Gentlemen,  when  you  consider,  not  merely 
whether  the  prosecution  is  to  produce  a  ver- 
dict of  guilty,  but  whether  the  prosecution  is 
expedient  and  proper,  it  is  not  imnecessary  to 
advert  to  the  circumstances  of  the  times,  and 
the  temper  with  which  the  particular  defen- 
dant may  have  proceeded,  who  b  chained 
with  guilt  by  an  indictment  brought  before  a 
juiy  of  hb  country. 

Gentlemen,  tms  doctrine  of  equality  and 
no  king  has  been  held  in  this  country,  which 
never  cud,  and  which  I  hope,  never  will,  in- 
terfere with  the  ri^ht  of  free,  of  temperate,  of 
sober,  and  of  ample  discussion,  conducted  un* 
der  those  restraints,  upon  every  political  sub- 
ject, in  which  the  interests  and  tne  happiness 
of  Englishmen  can  be  concerned:  but,  gen- 
tlemen, when  a  doctrine  of  this  sort,  equality 
and  no  king — ^a  doctrine  which  either  means 
this,  or  it  means  nothing-— that  there  shall  be 
no  distinction  of  ranks  m  society,  is  brought 
forward,  under  circumstances  so  peculiar  as 
those  which  attended  the  statement  of  this 
doctrine  by  the  defendant,  it  becomes  the 
duty  of  those  who  are  intrusted  with  watch- 
ing over  the  laws  of  this  country,  under  the 
control  of  juries,  who  are  finally  to  decide  be- 
tween them  and  individuals  who  may  be 
charged  with  a  breach  of  them,  at  least  to  do 
their  duty  in  stating  this  to  the  public,  that 

•  "It" [High  Treason] «  is  distmguishable 
from  Sedition,  which  is  now  understood  in  a 
more  general  sense,  and  extends  to  other 
offences,  not  capital,  of  like  tendency,  but 
without  any  actual  design  against  the  king  in 
contemplation;  such  as  contempts  of  the  king 
and  his  government,  riotous  assemblies  for 
political  purposes,  and  the  like  s  and  therefore 
a  charge  of  exciting  sedition  or  doing  any 
thing  seditiously,  does  not  amount  to  a  charge 
of  hi^h  treason.  But  all  such  contempts, 
though  not  amounting  to  high  treason,  as  not 
being  connected  with  any  actual  design  on 
foot  against  the  safety  of  the  king,  are  yet 
highly  criminal,  and  punishable  with  fine, 
imprisonment,  and  sometimes  with  the 
pilloiy."  "  In  general,  it  is  sufficient  to 
observe,  that  all  contemptuous,  indecent,  or 
malicious  observations  upon  his  person  or 
government,  whether  by  writing  or  speaking, 
or  by  tokens  calculated  to  lessen  him  in  the 
esteem  of  liis  subjects,  or  weaken  his  govern- 
ment, or  to  raise  iealousies  of  him  amongst 
the  people,  will  fall  under  the  notion  of  sedi- 
tious acts,  as  well  as  all  direct  or  indirect  acts 
or  threats  calculated  to  overawe  his  measures 
or  disturb  the  course  of  his  government,  not 
amounting  to  overt  acts  of  nigh  treason,  or 
otherwise  punishable  by  particular  statutes. 
A  second  offence  of  this  sort  was,  by  a  lite 
temporary  act,  36  Geo^  3,  c.  7,  s.  S,  m.;  Ic 
punishable  with  transportation:  but  tliat 
IS  now  spent."  East's  Pleas  of  the  Crow^ 
e.  tf  8, 1, 


A.  D.  1790.  [478 

no  one  thall  dare  to  hold  language  Bke  this, 
without  being  prepared  to  tell  a  jury  of  his 
country  upon  what  grounds  he  conceives  hinw 
self  justifiable  in  holding  it  under  the  circum- 
stances of  the  present  case. 

Gentlemen,  advert  a  little  to  the  time — ^this 
was  in  November  1792.  There  does  not  exist 
upon  the  fiice  of  the  earth,  I  hope,  a  man 
more  zealously  attached  to  this  doctrine  than 
I  am»  I  mean,  that  every  man  in  this  coun- 
try, and  in  every  country,  has  an  equal  right 
to  edual  laws,  to  an  equal  protection  of  per- 
sonal security,  to  an  equal  protection  of  per- 
sonal liberty,  to  an  equal  protection  of  tnat^ 
without  which,  it  requires .  no  reasoning  to 
prove,  that  neither  personal  security,  nor  per- 
sonal liberty,  ever  can  exist, — I  mean  to  an 
equal  protection  of  property— that  property 
which  the  labour  of  his  life,  under  the  bles»« 
ing  of  Providence,  may  have  gained  to  him, 
or  which  the  superior  kindness  of  Providence 
may  have  given  him,  without  bestowing  the 
labour  of  life  in  order  to  acquire  it ;  all  thi» 
sort  of  equality  M  that  which  the  constitution 
ip^' Great  Britain  has  secured  to  every  man  tcha 
lives  under  it,  but  is  not  the  equality  which 
was  connected  with  the  doctrine  ^fo  King, 
upon  the  6th  of  November  17^2. 

Gentlemen,  that  country,  from  which  it 
appears,  from  this  conversation^  Mr.  Froat 
came,  and  to  which  it  appears,  from  this  coxv- 
versation,  that  he  expected  to  go,  m  the  ^ear 
1789  had  framed  what  was  called  a  constitu- 
tion, and  almost  every  thing  that  was  valu- 
able in  it  was  borrowed  from  the  constitution 
of  this  country  in  which  we  live,  which  had 

{>rovided  for  the  equal  rights  of  roan  to  equal 
aws;  it  had  laid  down  in  doctrine,  however 
ill  or  well  it  supported  the  principle,  the  equal 
right  of  every  man  to  the  protection  of  his 
personal  liberty,  of  his  personal  security,  and 
of  his  property.  But  in  1799,  that  first  year 
of  Equality,  as  it  was  called,  a  different  system 
of  equality,  connected  materially  with  this 
system  of  '  No  King,'  had  been  established : 
a  system,  which,  if  it  meant  any  thing,  meant 
this — it  meant  equality  of  property,  for  dl 
other  equality  had  been  before  provided  for. 
-  Gentlemen  of  the  jury,  it  is  every  man's 
birth-right  to  have  a  certain  species  of  equa- 
lity secured  to  him,  but  it  neither  requires 
reasoning,  nor  is  it  consistent  with  common 
sense,  and  cannot  be  consistent  with  reason 
and  common  sense,  h^use  it  is  not  con- 
sistent with  the  nature  of  things,  as  esta- 
blished by  the  author  of  nature,  that  any  other 
system  of  equality  should  exist  upon  the  face 
of  the  worldf. 

Gentlemen,  this  equality,  recommended  by 
thi>  gentleman,  advisedly,  as  I  think  you  wiiU 
b(-  .'Trisfied,  in  tliis  transaction  of  the  6th  of 
November  1792,  is  a  system  which  has  de- 
strove  J  all  ranks— is  a  system  which  has 
destroyed  all  propertv— is  a, system  of  uni- 
versal proscription — is  a  system  which  is  as 
contrary  tr.  tlu  order  of  moral  nature,  as  it  is 
contrary  to  the  order  of  political  nature— it  is 
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a  system  which  cuts  up  by  the  roots  all  the 
enjoyments  that  result  from  the  domestic  re- 
lations of  hfe,  or  the  political  relations  of 
life — ^it  is  a  system  which  cuts  up  by  the 
roots  eveiy  incentive  to  virtuous  and  active 
industry,  and  holds  out  to  the  man  who 
chooses  to  live  a  life  of  profligacy  and  idle- 
uessy  that  he  may  take  from  him,  who 
has  exerted  through  life  a  laborious  and  vir- 
tuous conduct,  those  fruits  which  the  God  of 
justice,  and  every  law  of  justice,  have  endea- 
voured to  secure  to  him.  This  is  the  only 
sort  of  equality  that  can  be  connected  with 
this  doctrine  of  '  No  King,'  upon  the  6th  of 
November  1799. 

Gentlemen,  I  am  readv  to  agree,  that  where 
the  charge  is,  that  words  have  been  spoken. 
It  is  fit  for  those  who  prosecute  for  the  public 
to  remember,  that  in  that  situation,  thev  are 
in  a  certain  degree  advocates  for  the  defen- 
dant ;  for  no  man  can  do  his  duty  who  wishes 
to  press  a  defen^mt,  charged  upon  the  part  of 
the  public,  with  acting  more  improperly  than 
he  snail  appear,  upon  the  candid  examination 
of  the  circumstances,  to  have  acted ;  it  is  fit 
for  me  also  to  observe,  that  the  degree  of 
«rimbmUty  of  these  words  will  depend  very 
much  upon  the  temper,  the  circumstances, 
the  quo  auimOf  with  which  this  genUeman 
thought  proper  to  utter  them. 

Gentlemen,  I  will  not  depart  from  this 
principle  which  I  have  before  stated,  that  if 
men  will  dare  to  utter  words,  expressions  of 
more  serious  import  than  those  which  pro- 
duced the  mischief  to  which  I  have  been  al- 
luding in  other  places,  it  will  be  the  duty  of 
fiersons  in  official  situations  to  watch  for 
you  and  the  public  over  that,  which  they 
conceive  to  be  a  blessing  to  you  and  the  pul!^ 
lie ;  at  least  to  mform  tnose  gentlemen  that 
they  must  account  for  their  conduct;  it  will 
be  for  them,  if  they  can,  to  account  for  it 
satisfactorily. 

Gentlemen,  you  will  hear  flrom  the  wit- 
nesses with  what  temper,  with  what  demean- 
our, and  in  what  manner,  these  words  were 
uttered ;  and  I  allude  agsun  to  that  which  will 
be  described  to  you,  I  mean  the  feeling  of 
the  persons  present,  as  some  degree  of  evi- 
dence,  which  will  have  its  due,  saA  not  more 
than  its  due  weight  in  your  minds. 

GenUemen,  I  will  read  to  )rou  the  words  of 
Mr.  Justice  Foster,  as  containing  the  principle 
upon  which,  though  the  law  holds  seditious 
expressions  as  an  exceeding  high  misde- 
meanor, it  has  not  thought  proper  to  consider 
them  as  a  crime  of  the  magnitude  of  high 
treason.  Ue  says,  *^  As  to  mere  words,  sup- 
posed to  be  treasonable,  they  differ  widely 
from  writings  in  point  of  real  malignity  and 
proper  evidence.  They  are  often  the  effect  of 
mere  heat  of  blood,  which  in  some  natures, 
otherwise  well  disposed,  carrieth  a  man  be- 
yond the  bounds  of  decency  or  prudence; 
^  they  are  always  liable  to  great  misconstruc- 
tion from  the  ignorance  and  inattention  of 
tl^  beacersy  and  tooofteaftom  «  motive  tntly 
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criminal.''  ^  Loote  wordi,  tkar^iare^  not  rela^ 
tivt  to  any  act  or  design,  are  not  overt  acts  of 
treason,  out  words  of  advice  or  persuasion, 
and  all  consultations  for  the  traitorous  pur- 
poses treated  of  in  tlus  chapter,  are  certamly 
so ;  they  are  uttered  in  contemplation  of  some 
traitorous  purpose,  actually  on  foot  or  intend^ 
ed,  and  in  prosecution  of  it"  ♦ 

Gentlemen  of  the  jury,  it  is  competent  to 
Mr.  Frost,  and  he  will  give  me  leave  to  say, 
I  think  it  is  incumbent  upon  him,  having 
made  use  of  words  of  this  sort,  to  state  to 
you,  that  in  the  sentiment  which  that  lan- 
guage conveys,  he  does  not  express  those  sen- 
timents by  which  his  ceneral  conduct  in  life 
is  regulated.  For  aught  I  know,  he  is  other* 
wise  well  disposed  j  and  I  am  sure,  if  evidence 
of  that  sort  is  ^ven  to  you,  you  will  feel  the 
propriety  of  giving  to  it,  not  only  a  candid, 
out  you  have  my  leave  to  give  it  the  very  ut- 
most consideration  that  can  be  possibly  given 
to  it.  Gentlemen,  you  observe  too,  that  words 
are  not  made  treason,  because  words  may  be 
spoken  to  by  witnesses  from  a  motive  truly 
criminal.  \^ou  will  be  to  jud^^e,  whether  the 
evidence  of  the  witnesses  to  be  called  to  you 
to-day  proceeds  from  motives  truly  criminal, 
or  whether  laudable  seal  for  the  constitution 
of  their  country  is  not  their  only  motive  for 
stating  to  you  the  conduct  of  this  defendant. 

Gentlemen,  there  is  another  circumstance. 
—I  will  say  but  a  word  to  you  upon  it ;  that 
is  this :  that  the  propriety  of  prosecuting  for 
words  of  Uiis  sort  depends  ^  great  deal  upoi^ 
the  time  and  season  at  which  those  words  are 
uttered. 

Gentlemen,  we  know,  that  in  this  country 
the  legislature  found  it  necessary  to  interfere, 
and  by  a  positive  law  to  enact,  that  any  nutn 
who  should  dare  to  affirm  that  the  king  and 
parliament  could  not  regulate  the  succession 
to  the  crown,  should  be  guilty  of  high  treason ; 

♦  See  Foster's  Crown  Law,  p.  200,  3rd 
edition,  of  1792. 

"  Whatever  doubts,'*  says  Mr  East,  "  may 
have  been  formerly  entertained,  or  however 
the  law  may  have  been  stretched  in  arbitrary 
times  to  reach  particular  men,  it  is  now  set« 
tled  that  bare  words  not  relative  to  any  act  or 
desi^,  however  wicked,  indecent,  or  repre» 
hcnsible  they  may  be,  are  not  in  tliemselves 
overt  acts  of  hin;h  treason,  but  only  a  mis- 
prision, punishable  at  common  law  by  fine 
and  impnsonment,  or  other  corporal  punbh- 
ment.  They  are  frequently  spoken  in  heat 
without  any  intention  to  act  accordingly ;  they 
are  still  more  frequently  mistaken  or  mtsrc- 
membered;  and  sometimes  it  is  to  be  feared 
the  sense  of  them  knowingly  perverted.  It 
is  one  of  the  causes  mentioned  in  the  pre- 
amble of  the  statute  1  Mar.  st.  1,  c.  1,  for  re- 
pealing all  intermediate  treasons  created  sincr 
the  Stat.  35  Ed.  S,  on  account  of  the  severity 
of  those  laws  that  made  words  only,  without 
other  fact  or  deed,  to  be  high  treason.*'  Fleas 
of  the  CrowOy  c.  d,  s.  50. 


Digitized  by  VjOOQ IC 


481]  for  SediHeu*  Wards. 

God  forbid  the  time  should  ever  come,  audi 
do  not  believe  it  ever  can  come,  vrhen  the 
legislature,  acting  upon  the  same  principle, 
shall  be  obliged  to  say,  that  if  it  is  at  this 
bour  high  treason  for  men  deliberately  to 
affirm  that  the  king  and  parliament  of  this 
country  cannot  regulate  the  succession  to  the 
crown,  it  shall  be  innocent  fur  men  to  say 
that  the  king  and  parliament  of  this  country 
have  no  right  to  continue  any  government  in 
ibis  country.  Why  then,  gentlemen,  if  this 
doctrine  of  Equality  and  No  King  has  been 
attended  with  such  consequences  as  it  is  no- 
torious  to  all  mankind  it  has  been  attended 
with,  the  notoriety  of  the  (bcI  renders  it  in- 
eambent  upon  those,  whose  duty  it  is,  to  bring 
such  defendants  before  a  jury  of  their  coun- 
try, for  that  jury  to  say,  as  between  the  coun- 
try and  individuals,  whether,  under  such  cir- 
cumstances as  will  be  laid  before  you,  he  is 
to  be  publicly  permitted  to  hold  such  doc- 
trines as  those  which  are  stated,  in  a  manner 
that  seems  to  evince  that  they  are  not  stated 
for  any  useful  purpose ;  but  that  they  are  stated 
for  the  purpose  of  trying;,  whether  there  is 
any  law  m  this  country  that  will  secure  the 
government  of  the  countrvfrom  attacks,  which 
mean  nothing  but  to  display  the  audacity  with 
which  men  &re  to  attack  that  government. 
And  if  you  shall  be  convinced,  upon  the  whole 
of  the  evidence  before  you,  that  the  case  is 
such  as  I  have  stated  it  to  be,  this  I  am  sure 
of,  that  you  will  duly  weigh  the  consequences 
of  the  verdict,  however  you  shall  be  disposed 
to  give  it,  for  the  crown,  or  for  the  defendant; 
and  I  am  sure,  tht  crown,  upon  ike  temperate 
consideration  of  tthat  the  jury  does,  will  not  be 
diatativfitd  with  that  verdict,  let  it  be  what  it 
may.  The  constitution  of  this  country,  if  it 
be  excellent,  if  it  has  reallv  handed  down 
to  us  those  great  and  invaluable  blessinj^, 
which,  I  believe,  ninety- nine  pers(»is  out  of  a 
hundred  are  convinced  it  has,  and  if  it  be  a 
matter  of  anxiety  to  transmit  them  to  our 
posterity,  you  will  remember  that  the  stability 
of  those  blessings  finally  and  ultimately  de- 
pends upon  the  conduct  of  juries.  It  is  with 
them,  oy  their  verdicts,  to  establish  their 
fellow-subjects  in  the  enjoyment  of  those 
rights ;  it  is  with  them  to  say  in  what  cases 
those  rights  have  been  invaded ;  and  the  same 
tonstitution  that  has  left  it  to  them  to  say  in 
what  cases  those  rights  have  been  invaded, 
has  also  bound  every  honest  man  to  say,  that 
^hen  they  have  given  their  decision  upon  it, 
they  have  acted  properly  between  the  coun- 
try and  the  individual  who  is  charged  with 
the  offence. 

Gentlemen,  under  these  circumstances,  I 
shall  proceed  to  lay  the  case  before  you,  and  I 
have  only  again  to  repeat,  if  you  shall  find, 
upon  a  due  consideration  of  this  case,  that 
this  is  a  hasty,  an  unguarded,  and  unadvised 
expression  of  a  gentleman  otherwise  well  dis- 
posed, and  who  meant  no  real  mischief  to  the 
coantry,  you  will  be  pleased,  with  my  con- 
sent, to  deal  with  the  defendant  as  a  person 
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under  those  circumstances  ought  to  be  dealt 
with.  I  never  will  press  a  jury  for  a  verdic^ 
in  a  case  in  which,  whatever  may  be  the 
strictness  of  the  law  as  between  man  and 
man,  acting  upon  moral  and  candid  feelings, 
it  ought  not  to  be  asked  for;  and  having 
siven  you  my  sentiments,  I  leave  the  defen- 
dsLnt  in  your  hands. 

Evidence  fok  the  Crowv. 

John  Taitty  sworn. — Examined  by  Mr.  &/«- 
ckor  General. 

Do  you  know  Mr.  John  Frost  ? — ^I  never 
saw  him  but  that  evening  in  my  life. 

What  evening  ? — ^The  6th  of  November 
last. 

Where  were  you  that  evening? — ^In  the 
Percy  coffee-house. 

Who  was  with  you  ?— Mr.  Paul  Savignac. 

Were  there  any  other  persons  in  the  coffee* 
house? — Yes,  several  gentlemen. 

Can  you  name  any? — ^Mr.  Yatman  was 
there;  Mr.  Bullock;  there  were  not  many 
that  I  knew. 

Did  you  see  Mr.  Frost  there  ? — ^Yes. 

At  what  time? — About  ten  in  the  evening. 

Where  did  Mr.  Frost  come  firom  ?— He  came 
from  a  room  above  stairs  with  several  gentle- 
men into  the  coffee-room. 

What  did  you  first  perceive  with  respect  to 
Mr.  Frost  ?— He  addressed  himself,  I  think^ 
first  to  Mr.  Yatman,  but  that  I  am  not  cer^ 
tain ;  he  was  asked  how  long  he  had  been  re- 
turned from  France. 

Lord  Kenvon.  Was  he  asked  that  by  Mr.. 
Yatman?— By  Mr.  Yatman  or  some  of  the 
other  gentlemen;  he  said,  he  was  very  latelj^ 
returned. 

Mr.  Sol.  Gen.  What  did  he  sav  more  ?-^ 
He  asked  him  what  they  were  doing  there, 
and  he  said,  things  were  going  on  very  well 
there,  they  were  doing  very  well. 

Did  you  hear  him  say  any  thing  more  ? — 
That  he  should  very  shortly  return  there. 

What  more  ?— There  was  nothing  more, 
till,  a  few  minutes  after,  he  went  mto  the 
body  of  the  coffee-room,  two  or  three  boxes 
from  where  I  was ;  I  heard  him  exalting  his 
voice,  and  he  was  for  equality — "  I  am  for 
equality" — upon  which  I  got  off  my  seat,  and  • 
I  went  forward,  and  inquired,  "  Who  are  you. 
Sir?"  • 

Lord  Kenyan.  You  asked  him?— Yes,  be- 
cause I  did  not  know  him.  Mr.  Yatman  an- 
swered, that  is  Mr.  Frost;  up6n  which  I  asked 
him,  how  he  dared  to  utter  such  words?  He 
still  continued,  "  I  am  for  equality  and  no 
kine."  Mr.  Yatman  asked  him,  if  he  meant 
no  king  in  this  country,  and  he  said,  yes,  no 
king,  or  no  kings,  I  rather  think  it  was  in 
the  plural  number.  That  the  constitution  of 
this  country  was  a  very  bad  one. 

Did  he  say  any  thing  more? — He  said  no- 
thing more.  I  ssdd,  ne  ought  to  be  turned, 
out  of  the  coffee-room ;  upon  which  he  walked 
up  the  room  and  placed  nis  back  to  the  fire^ 
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and  wished,  I  believe,  rather  to  retract,  if  he 
eoald  have  retracted,  what  he  had  said ;  but 
he  still  continued,  he  was  for  no  king  and 
he  was  for  equality.  He  quitted  the  room 
veiy  shortly  atter  by  a  general  hiss  from  all 
the  company. 

How  long  did  he  continue  there  ? — I  sup- 
pose not  above  five  minutes. 

Cross-examined  by  Mr.  Erskine, 

You  went,  I  suppose,  to  the  coffee-house 
iust  in  the  ordinary  course  of  your  recreation, 
I  take  for  granted? — It  is  a  coffee-house  I 
very  seldom  go  to. 

Ilow  came  you  there  that  night  ? — I  went 
there  to  sup. 

You  have  been  there  often  ?— Very  often 

Then  of  course  you  went  to  have  your  sup- 
per and  read  the  newspaper  ? — Exactly  ao.^ 

I  take  it  YOU  rememoer  all  the  conversation 
that  passed  between  Mr.  Savignac  and  you 
that  night? — I  believe  Mr.  Savignac  wrote 
dbwn  to  the  same  effect. 

I  dare  say  you  wrote  down  this? — I  wrote 
none  down. 

But  do  you  recollect  the  conversation  be- 
tween Mr.  Savignac  and  you  ? — No. 

Mr.  Frost  had  been  above  stairs  ?— Yes. 

With  whom  he  was  dining  you  do  not 
know  ?— No. 

Can  you  get  out  of  that  room  without  going 
through  the  cotl^e-Yoom  ? — 1  don*t  know. 

Don't  you  know  the  contrary  ? — I  do  not. 

You  must  have  seen  people  coming  from 
above  stairs,  having  frequented  that  house? — 
•1  es. 

Then  you  know  the  \i'ay  from  up  stairs  is 
through  the  coffee-room  ? — Yes. 

You  say,  you  are  not  certain  that  Mr.  Frost 
addressed  himself  first  to  Mr.  Yatman? — No, 
I  am  not. 

The  first  of  the  conversation,  you  will  ven- 
ture to  swear  to,  was  a  question  put  by  Yat- 
man to  him  ? — Yes. 

Will  you  venture  to  swear,  that  when  Mr. 
Frost  came  down  stairs,  he  was  not  going 
straight  through  the  coffee-house  into  the 
street,  till  Mr.  Yatman  stopped  him,  and  asked 
him  that  (juestion  ?— That  I  cannot  say. 

What  time  was  it  ? — About  ten  in  the  even- 
ills,  rather  before  than  after. 

Mr.  Frost  was  perfectly  sober  I  suppose? — 
I  cannot  say  whether  he  was  or  not. 

There  was  a  good  dinner,  where  a  number 
of  gentlemen  had  been  present? — I  cannot 
say. 

You  saw  other  gentlemen  comedown? — 
Yes. 

Were  they  not  all  drunk  ?— They  might  be, 
I  don't  know.  "^ 

He  asked  Mr.  Frost  how  long  he  had  been 
from  France,  and  he  told  him  he  was  lately  re- 
turned; the  conversation  went  about  France? 
^Yes. 

Will  you  venture  to  swear,  the  conversation 
did  not  continue  between  Mr.  Yatman  and 
Sir.  Frost  from  the  time  it  first  began  till  the 


time  you  heard  him  say,  he  was  for  equa- 
lity?— 1  cannot  say,  1  "did  not  attend  to  it 
till  he  exalted  his  vcice,  and  said,  he  was  for 
equality. 

Then  what  qM^.'-tion  was  put  to  him,  and 
what  turn  the  con  vernation  was  taking,  yoii 
don't  know,  till  you  heard  him  exalt  his 
voice? — ^No. 

Then  you  did  not  know  whether  the  con- 
versation respected  Fran  re  or  England ;  but 
hearing  the  word  Equality,  you  were  all  a- 
gog? — No,  I  was  not  all  a-gog. 

You  were  in  another  part  of  the  coffee- 
house ? — I  was  in  the  next  box. 

By  vour  own  account  you  don't  appear  to 
have  been  very  attentive;  but  beanno;  his 
voice  louder  than  before,  you  immediately 
went  up,  and  asked  him,  how  he  dared  to 
utter  such  words  ? — ^Ycs. 

You  said  that  in  a  tone  of  voice  that  showed 
you  felt  yourself  insulted  ? — Yes. 

Before  you  knew  to  what  his  words  allud- 
ed ;  for  he  had  been  talking  about  France, 
you  know,  and  how  things  went  on  there, 
and  you  immediately  then  interfered,  I  be- 
lieve several  other  persons  interfered  in  the 
same  insulting  mani^er  ? — ^Yes,  I  believe  they 
did. 

At  this  time  you  make  use  of  an  expression, 
— it  probably  may  be  owing  to  my  dulness, — 
but  I  cannot  imderstand  you  ;  you  said,  he 
seemed  to  wish  to  retract,  but  still  continued 
to  say  the  same  thing  over  again  ? — He  did 
not  say  much. 

You  said,  he  ought  to  be  put  upon  the  fire, 
you  know? — ^Yes. 

Somebody  talked  of  sending  for  a  constat 
ble  ?— Yes ;  and  he  said,  every  man  there  was 
a  constable. 

Mr.  Sol,  Gen,  Did  Mr.  Frost  appear  to  be 
disabled  by  liquor?— If  I  had  known  him  be- 
fore, I  should  have  been  better  able  to  Say, 
but  I  think  there  was  hardly  a  doubt  but  be 
might ;  but  as  I  don't  know,  I  cannot  say 
whether  he  was  or  no,  but  I  rather  belie\-e 
he  was. 

Did  he  rencat  the  words  more  than  once  ?— 
I  don't  think  he  did. 

You  said,  he  wished  to  retract,  but  still 
continued,  that  he  was  for  no  king  and  equa- 
lity.? — He  did  not  repeat  that  twice. 

What  did  you  mean  by  saying,  he  wished 
to  retract? — I  rather  thought  he  was  sorry  for 
what  he  had  said;  diat  is  what  I  mean  by  it. 

Paul  Savignac  sworn, — E.tamined'  by  Mr. 
Bearcrof'i, 

Do  you  remember  being  at  the  Percy  cofiec- 
house  with  Mr.  Taitt,  upon  the  6th  of  No- 
vember last  ? — Yes. 

Do  you  remember  seeing  Mr.  Frost  there? 
— I  saw  a  person  whom  they  caHcd  Mr.  Frost, 
but  I  never  saw  him  before  nor  since. 

That  gentleman  who  sits  there? — (|)oiutiug 
to  Mr.  Frost). — 1  cannot  say. 

What  time  in  the  evening  did  you  sec  him 
in  the  rooili?«— Between  uiue  and  ten. 
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Did  yott  hear  any  particular  expressions  he 
made  use  of? — ^Wbea  be  passed  the  box  I  was 
sluing  in,  he  uras  in  the  company  of  Mr.  Yat- 
roan,  and  I  heard  him  say,  ^^  I  am  for  equa- 
lity and  no  king/' 

Lord  Kenyon.  What  did  he  say  ? — He  was 
kiot  in  the  box;  he  was  walking  up  liie  mid- 
die  of  the  coffee  room,  and  he  said,  ^<  I  am 
for  equality  and  no  king/'  I  heard  Mr.  Yat- 
man,  pressing  his  brow,  say,  "  What !  equa- 
lity  and  no  king  in  this  country  ?''  Upon 
whicii  Mr.  Frost  answered,  *'  Yes,  no  king; 
there  ought  to  be  no  king.''  I  heard  nothing 
more  in  conver^tion  pass.  I  stepped  from 
the  box,  and  ask^  him,  how  he  dared  to  hold 
a  doctrine  of  that  kind  in  a  public  coffee- 
room  ?  He  made  some  reply  as  before,  that 
he  was  for  equality  and  no  kmg.  I  told  him, 
if  he  was  not  under  the  protection  of  the  very 
king  he  was  then  reviline,  I  would  kick  him 
out  of  the  coffee-  room .  U  pon  which  he  asked 
me,  if  I  doubted  his  courage.  I  told  him, 
certainly  he  would  not  have  made  use  of  such 
expressions  without^  because  I  should  have 
supposed  it  to  be  an  insult  to  make  use  of 
sucn  expressions  in  a  public  coffee-house. 
He  was  then  handled  by  other  gentlemen, 
and  I  sat  down ;  but  very  soon  afterwards  he 
lefl  the  room,  under  the  execrations  and  hisses 
of  all  the  room. 

Did  you  see  him  when  he  first  came  down 
into  the  public  coffee-room  ? — I  don't  know 
tliat  I  might.  I  saw  him  soon  after  I  saw 
Mr.  Yatman. 

Recollect  yourself,  and  tell  me  how  long 
you  can  speak  to  it,  as-  near  as  you  can — re* 
collect  how  long  he  was  in  the  public  coffee- 
room  before  he  went  away? — Not  ten  mi 
nutes ;  not  more  I  am  sure. 

I  would  ask  you  whether  this  conduct  and 
these  expressions  of  his  produced  any,  and 
what  kind  of  notice  in  the  company  ? — That 
every  gentleman  there  was  under  the  same 
idea  with  me,  that  he  ought  to  be  kicked  out 
of  the  coffee-room. 

Cross-examined  by  Mr.  Serj.  Runnington, 

You  don't  live  in  that  neighbourhood,  do 
you? — ^No,  in  Carshallon,  in  Surrey. 

How  long  had  you  been  in  the  coffee-room, 
hefore  you  saw  Mr.  Frost  come  in  ? — He  was 
up  stairs. 

Was  he  obliged  to  come  through  the  coffee- 
room  from  up  stairs  to  go  into  the  street  ? — I 
cannot  say. 

How  far  were  you  from  Mr.  Yatman? — 
They  were  walking  up  the  coffee-room  close 
to  me. 

Did  any  thing  pass  firom  Mr.  Yatman  to 
Mr.  Frost?— Yes. 

Before  Mr.  Frost  spoke  at  all  ?— No. 

Do  you  recollect  Mr.  Yatman  saying,  as  he 
came  down  stairs,  **  Well,  Mr.    Equality, 
where  are  you  going  to?**— No,  I  do  not. 
Matthew  Yatman  sworn. — ^Examined  by  Mr. 
Baldwin, 

Were  you  at  the  Percy  coSee-house,  on  the 


6th  «f  November,  in  the  evening? — I  waaJ 

Did  you  see  Mr.  Frost  there?— I  did. 

You  have  long  known  Mr.  Frost? — Mr. 
Frost  was  in  the  commission  for  watching  and 
lighting  the  street  in  which  I  liv(^,  and  I  am 
one  of  the  commissioners. 

Tell  us  what  passed  between  Mr.  Frost  and 
you  at  the  Percy  coffee-house? — He  caoM 
from  the  room  where  he  dined,  and  into  the 
coffee  room ;  he  came  up  to  where  I  was^  and 
knowine  he  w*  lately  come  from  France,  I 
said.  Well,  how  do  they  go  on  in  France  ?  He 
seemed  to  be  stimulated  at  the  question,  and 
he  extended  his  arm,  and  exalted  his  voice 
sufficiently  to  be  heard  up  stairs,  if  the  door 
had  been  opened,  "  I  am  for  equality  and  no 
king."—"  What !"  says  I,  «  no  king  in  this 
coimtry?"— «<  No  king!"  as^loud  as  lie  could 
holla. 

Did  any  thin|;  more  pass  between  you  and 
your  old  friend  r -No,  I  had  enough.  Upon 
this,  the  gentlemen  in  the  coffee-room  seemed 
to  be  stimulated  with  anger,  and  Mr.  Taitt 
and  Mr.  Savignac  got  up,  and  were  so  enraged 
at  him,  I  supposed  they  would  have  kicked 
him  out  off  the  coffee-room,  and  I  believe  it 
would  have  been  done,  but  one  gentleman 
got  him  to  the  door^  and  prevailed  on  him  to 
goouL 

Did  he  say  any  thing  more  that  you  recol- 
lect ?— No,  it  was  all  confusion  afler  that. 

And  the  manner  of  it  was  as  you  have 
described  it?— Yes. 

With  vehemence  ? — Yes,  he  was  very  warm. 

Cross^xamined  by  Mr.  Erskim. 

It  was  all  general  confusk>n  after  Mr.  Taitt 
had  interfered  ? — ^Yes. 

I  believe  Mr.  Frost  said  this  extremely 
loud,  that  he  mi^ht  have  been  heard  up  stairs? 
-^I  am  just  of  that  opinion. 

And  then  it  was  that  Mr.  Taitt  interfered? 
—Yes. 

After  that  all  was  confusion  ? — Yes. 

Mr.  Baldwin,  Though  there  was  confusion 
afterwards,  there  was  not  when  he  spoke  those 
words? — No. 

Did  he  speak  it  coollj^  or  otherwise,.excepV* 
ing  the  warmth  of  which  you  have  spoken? 
How  was  he  in  bis  understanding  ? — ^lie  spoke 
it  very  distinctly,  and  wished  to  be  heam  by 
every  body. 

Was  he  sober  or  no  ? — Certainly  he  was  not 
drunk. 

Mr.  Er$kine.  It  was  ten  o'clock,  was  it 
not? — Between  nine  and  ten.  I  don't knov 
whether  it  was  quite  ten. 

Do  you  mean  to  say  he  was  lust  as  soher  as 
he  mi^ht  be  at  twelve  O'clock  in  the  day  ?— • 
That  he  walked. 

Do  you  mean  to  stake  your  character  and 
your  honour  before  the  jury,  by  saying  he  was 
as  sober  as  if  you  had  seen  him  before  din- 
ner ? — I  don*t  say  he  was  sober. 

I  ask  you  whether  you  mean  to  stake  your 
character  and  your  honour  before  the  jury, 
by  sayipg  that  he  was  as  sober  as  at  twelvv 
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o'clock  at  day? — ^I  should  not  have  known 
that  he  was  not  by  his  conversation  and  his 
walk :  whether  he  was  in  his  right  senses 
when  he  used  those  words,  is  another  thing. 

Do  you  mean  to  say  he  spoke  in  the  man- 
ner, and  the  pitch  of  voice  like  a  sober  man  ? 
— ^He  was  stimulated. 

He  extended  his  arm  ? — ^Ycs. 

You  think  that  a  mark  of  sobriety,  do  you? 
— ^I  do  not  think  it  a  mark  of  good  sense. 

m^  Bullock  sworn.— Examined  by  Mr. 

Wood. 

Were  you  at  the  Percy  coffee-house  on  the 
|6th  of  November  last? — I  was. 

Did  you  see  Mr.  Frost  there  ?— I  did. 

Be  so  good  as  tell  us  whether  you  heard 
bim  say  any  thing,  and  what  it  was  ? — I  did 
not  attend  to  the  conversation,  till  I  heard 
what  I  thought  very  treasonable  words,  upon 
which  I  committed  Ihem  to  paper :  I  wrote 
it  at  the  time  with  an  idea  of  having  it 
signed. 

Be  so  good  as  to  read  them  slowly. — 
(Reads,)  Percy  coffee-house,  6th  of  Novem- 
ber 179'i.  We,  the  undermentioned,  do 
hereby  certify,  that  at  about  ten  o^clock  this 
evening,  Mr.  John  Frost  came  into  this 
coffee-room,  and  did  then,  and  in  our  pre- 
sence, openly  declare,  that  he  wished  to  sec 
equality  prevail  in  this  country,  and  no  king, 
in  a  loua  and  factious  way ;  and  upon  beine 
asked,  whether  he  meant  that  there  should 
be  no  king  in  this  country;  he  answered. 
Yes. — ^That  is  all  I  recollect  of  seditious 
words. 

lord  Kenyan.  You  put  this  down  with  a 
view  that  they  might  have  been  signed  ? — I 
did. 

Mr.  Wood.  Was  Mr.  Frost  drunk  or  sober 
at  that  time  ? — I  never  saw  Mr.  Frcst  before 
that  time,  but  he  did  not  appear  to  me  to  be 
^  man  in  liquor,  not  in  the  least  so. 

Have  you  ever  seen  him  at  any  other  time? 
—I  have  frequently  since. 

Where  may  that  be  ? — in  Paris. 

How  soon  after  this  was  it? — ^I  arrived  at 
Paris  on  the  27th  of  December,  I  think,  to 
the  best  of  my  recollection  ;  and  I  saw  him  a 
few  days  after  my  arrival  there. 

Mr.  Erskine.  We  have  surely  nothing  to 
do  with  what  passed  in  Paris  ? 

Lord  Kentfon.  I  think  I  may  hear  it;  if 
words  in  this  countir  constituting  a  different 

offence,  that  might  be  prosecuted  here ; 

but  this  is  quite  a  new  question.  In  common 
slander  this  is  ^ways  allowed. 

Mr.  Erskine.  I  confess,  I  cannot  help  en- 
tering my  protest  against  it,  and  upon  this 
Slain  principle,  that  it  may  be  recollected 
lat  that  question  did  arise,  and  that  the  de- 
fendant may  have  the  benefit  of  it. 

Mr.  Attornetf  General.  I  believe  Mr. 
Brskine  has  misunderstood  what  I  meant  by 
mtt^g  the  question.  I  meant  merely  whe- 
ther he  had  ever  seen  Mr.  Frost  at  any  future 
time  any  where^  and  whether,  from  any  con- 


versation he  had  with  him,  he  can  take  ii|ion 
him  to  judge  of  the  stale  in  which  Mr.  Frost 
was  upon  the  6th  of  November  1792 ;  that  is, 
comparing  his  modes  of  conversing  at  future 
times,  near  or  distant  from  that  oth  of  No- 
vember 1792.  I  don't  wish  to  ask  asin^e 
question  respecting  Mr.  Frost's  conversation 
smce  that  tmie,  whatever  the  law  may  be 
upon  the  subject.  I  have  a  still  more  impor- 
tant reason  for  not  asking  it. 

Mr.  Erskine.  My  objection  is  by  no  means 
cured,  Imt  is  rendered  still  more  important. 
The  question  was  this,  whether  the  witaesa 
shall  be  allowed  to  say  from  conversations 
with  Mr.  Frost- 
Mr.  Bullock.  I  believe  I  can  save  you 
a  great  deal  of  trouble,  I  know  nothing 
about  it. 

Lord  Kenyon.  I  am  clearly  of  opinion  tfiat 
it  might  have  been  asked  in  the  way  in  which 
the  attorney- general  put  it,  if  by  his  general 
deportment  afterwards  he  could  judge  whe^ 
ther  he  was  in  liquor  or  not.  I  have  not  the 
least  particle  of  doubt. 

Mr.  Erskine.  N  either  have  I  certainly  upon 
that  point,  my  lord. 

Where  have  you  seen  him  since? — At 
Calais  the  first  time. 

Lord  Keynon.  I  will  not  have  all  his  life 
and  conversation  brought  forward  ;  I  would 
not  have  him  give  evidence  from  conjecture 
or  knowledge  of  what  he  was  doing  at  Paris  ; 
all  that  I  mean  to  allow  is,  whether  from  his 

general  deportment  at  other  times,  he  thinks 
e  was  sober  at  that  time  ? 

How  many  times  might  you  see  him,  think 
you? — ^It  is  impossible  to  say;  I  have  ire- 
quently  seen  him  at  a  cofiee-house. 

Are  you  able  to  judge  from  that,  whether 
he  was  sober  or  not  when  you  saw  him  at 
Percy-street  cofiee-house  ? — ^He  was  what  you 
may  call  a  sober  man. 

Mr.  Erskine.  Was  he  like  a  man  who  had 
been  drinking?^ Drinking  moderately. 

Two  bottles  of  port,  what  do  you  say  to 
that  ? — I  cannot  say. 

It  is  very  difficult  to  judge  by  weights  and 
scales? — I  thought  he  was  sober  by  his 
manner. 

Hon.  Thomas  Erskine: 

Gentlemen  of  the  Jury; — I  rise  to  address 
you  under  circumstances  so  peculiar,  that  I 
consider  myself  entitled  not  only  for  th« 
defendant  arraigned  before  you,  but  personally 
for  myself,  to  the  utmost  indulgence  of  the 
court.  I  came  down  this  mommg  with  no 
other  notice  of  the  duty  cast  upon  me  in  this 
cause,  nor  any  other  direction  for  the  preme- 
ditation necessary  to  its  performance,  than 
that  which  I  have  ever  considered  to  be  the 
safest  and  the  best,  namely,  the  records  of 
the  court,  as  they  are  entered  here  for  trial, 
where  for  the  ends  of  iustice  the  charge  must 
always  appear  with  the  most  accurate  preci- 
sion, that  the  accused  may  know  what  qrime 
he  is  called  upon  to  answer^  and  his  GOimsil 
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how  he  mHir  defend  him.  Finding  therefore 
upon  the  record  which  arraigns  the  defendant^ 
a  simple,  unqualified  charge  of  seditious 
words,  unconnected,  and  uncomplicated  with 
ftny  extrinsic  events,  I  little  imagmedthat  the 
conduct  of  my  client  was  to  receive  its  colour 
and  construction  from  the  present  state  of 
France,  or  rather  of  all  Europe,  as  affecting 
the  condition  of  Eneland ;  I  little  dreamed 
that  the  fith  day  of  November  (which,  reading 
the  indictment,  I  had  a  right  to  consider  like 
any  other  da^  in  the  calendar)  was  to  turn 
out  an  epoch  m  this  country  (for  so  it  is  styled 
in  the  argument),  and  that  instead  of  having 
to  deal  with  idle,  thoughtless  words,  uttered 
over  wine,  through  the  passage  of  a  coffee- 
house, with  whatever  oi  any  time  might  belong 
'to  them,  I  was  to  meet  a  charge,  of  which  I 
had  no  notice,  or  conception,  and  to  find  the 
loote  dialogue,  which,  oven  upon  the  face  of 
the  record  itself,  exhibits  nothm^  more  than  a 
casual  sudden  conversation,  exalted  to  an  ac* 
cusation  of  the  most  premeditated,  serious, 
and  alarming  nature,— verging  upon  high  trea- 
son itself,  by  its  connexion  with  the  most 
hostile  purposes  to  the  state, — and  assuming 
a  shape  still  more  interesting  from  its  dan- 
gerous connexion  with  certain  mysterious 
conspiracies,  which,  in  confederacy  with 
French  republicans,  threaten,  tt  ieemty  the 
constitution  of  our  once  liappy  country. 

Gentlemen,  I  confess  myself  much  unpre- 
t)ared  for  a  discussion  of  this  nature,  and  a 
little  disconcerted  at  being  so ; — for  though 
(as  I  have  said)  I  had  no  notice  from  the  re- 
cord, that  the  politics  of  Europe  were  to  be 
the  subject  of  discourse,  yet  experience  ought 
to  have  taught  roe  to  expect  it ; — for  what  act 
of  government  has  for  a  long  time  past  been 
carried  on  by  any  other  means; — when  or 
where  has  been  \he  debate,  or  what  has  been 
the  object  of  authority,  in  which  the  affairs 
«f  France  have  not  taken  the  lead  ?— The 
afiairs  of  France  have  indeed  become  the 
common  stalking  horse  for  all  state  purposes. 
—I  know  the  honour  of  my  learned  friend 
too  well  to  impute  to  him  the  introduction  of 
them  for  any  imoroper  or  dishonourable  pur- 
pose'; I  am  sure  tie  connects  them  in  his  own 
mind  with  the  subject,  and  thinks  them  le- 
gally before  you — I  am  bound  to  think  so, 
because  the  general  tenor  of  his  address  to 
you  has  been  manly  and  candid ;  but  I  assert, 
that  neither  the  actual  condition  of  France, 
nor  the  supposed  condition  of  this  country, 
are,  or  can  be,  in  any  shape  before  you, — and 
that  upon  the  trial  of  this  indictment,  sup- 
ported only  by  the  evidence  you  have  heard, 
the  words  must  be  judged  of  as  if  spoken  by 
any  roan  or  woman  in  the  kingdom,  at  any 
time  frc^m  the  Norman  conquest  to  the  mo- 
ment I  am  addressing  you. 

I  admit,  indeed,  that  the  particular  time  in 
which  word^  are  spoken,  or  acts  committed, 
may  most  essentially  alter  their  quality  and 
construction,  and  give  to  expressions  or  con* 
duct,  whieb  in  another  season  might  hara 


been  innocent,  or  at  least  indiffeiem,  the 
highest  and  most  enormous  guilt: — but  for 
that  very  reason  the  supposed  particularity  of 
the  present  times  as  applicable  to  the  matter 
before  you,  is  absolutely  shut  out  from  your 
consideration,  shut  out  upon  the  plainest  and 

most  obvious  principle  of  justice  and  law ; 

because,  wherever  time  or  occasion  mix  with 
an  act,— af&ct  its  quality, — and  constitute  or 
enhance  its  criminality,  they  then  become  an 
essential  part  of  the  misdemeanor  itself,  and 
roust  consequently  be  charged  as  such  upon 
the  record.  I  plainly  discover  I  have  his 
lordship's  assent  to  this  proposition. — If  there^ 
fore  the  crown  had  considered  this  cause  ori- 
ginally in  the  serious  light  which  it  considers 
It  to-d(ur,  it  has  wholly  mistaken  its  course. 
If  it  had  considered  the  government  of  France 
as  actively  engaged  in  the  encouragement  of 
disaffection  to  the  monarchy  of  England,  and 
that  her  newly-erected  Republic  was  set  up 
by  her  as  the  great  type  for  imitation  and  ex- 
ample here; — if  it  haa  considered  that  num- 
bers, and  even  classes  of  our  countrymen  were 
ripe  for  disaffection,  if  not  for  rebellion, — and 
that  the  defendant,  as  an  emissary  of  France, 
had  spoken  the  words  with  the  premeditated 
design  of  undermining  our  government; — 
this  situation  of  things  might  ind  ought  to 
have  been  put  as  facts  upon  the  record,  and  as 
facts  estabhshed  ny  evidence,  instead  of  rest- 
ing as  they  do  to-day  upon  assertion.  By 
such  a  course  the  crime  mdeed  would  have 
become  of  the  magnitude  represented;  but  on 
the  other  hand,  as  the  conviction  could  only 
have  followed  firom  the  proof,  tfie  defendant 
upon  the  evidence  of  tthday  must  have  an  hour 
ago  been  acauitted;  since  not  a  syllable  has 
been  proved  of  any  emissaries  firom  France  to 
debauch  our  monarchical  principles ;— not 
even  an  insinuation  in  evidence,  that,  if  there 
were  any  such,  the  defendant  was  one  of  them  ; 
— not  a  syllable  of  proof,  either  directly  or 
indirectly,  that  the  condition  of  the  country, 
when  the  words  were  uttered,  differed  from 
its  ordinary  condition  in  times  of  prosperity 
and  peace.  It  is  therefore  a  new  and  most 
compendious  mode  of  justice,  that  the  facts 
which  wholly  constitute,  or  at  all  events  Yxfi 
up  the  digmty  and  danger  of  the  offence, 
should  not  be  charged  upon  record, — because 
they  could  not  be  proved ; — but  are  to  be  taken 
for  granted  in  the  argument,  so  as  to  produce 
the  same  effect  upon  the  trial,  and  in  the 
punishment,  as  if  they  had  been  actually 
charged,  and. completely  establishes!.  If  the 
affairs  of  France,  as  they  are  supjMised  to 
affect  this  country,  had  been  introduced  with- 
out a  warrant  from  the  charge  or  the  evidence, 
I  should  have  been  wholly  silent  cunceminr 
them :  but  as  they  have  been  already  inixeS 
with  the  subject  in  a  manner  so  eloquent  and 
affecting,  as  too  probably  to  have  made  a 
strong  impression,  it  becomes  my  duty  to  en- 
deavour at  least  to  remove  it. 

The  late  revolutions  in  France  have  been 
repreeeutedle  you  asiiot  only  ruinous  to  their 
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authors,  and  to  the  inhabitants  of  that  jcouh- 
try,  but  as  likely  to  shake  and  disturb  the 
principles  of  this  and  ail  other  governments ; 
—you  have  been  told,  that  though  the  English 
people  are  generally  well  affected  to  their 
government — ninety-nine  out  of  one  hundred, 
upon  Mn  Attomev  General's  own  statement, 
— ^yet  that  wickea  and  designing  men  have 
lonz  been  labouring  to  overturn  it, — and  that 
Bothing  short  of  the  wise  and  spirited  exer- 
tions or  the  present  Government  (of  which 
'  this  prosecution  is,  it  seems,  one  of  tlie  in- 
stances), has  hitherto  averted,  or  can  continue 
to  avert  the  dangerous  contagion,  which  mis- 
rule and  anarchy  are  spreading  over  the 
world ;— that  bodies  of  Englishmen,  forgetting 
their  duty  to  their  own  country  and  its  con- 
stitution, have  congratulated  the  convention 
of  France  upon  the  formation  of  their  mon- 
strous government  ;^and  that  the  conduct  of 
the  defendant  must  be  considered  as  a  part 
of  a  deep-laid  system  of  disaffection^  which 
threatened  the  establishments  of  this  k'mg- 
dom. 

Gentlemen,  this  state  of  things  having  no 
support  whatever  from  any  evidence  before 
you,  and  resting  only  upon  opinion ;  I  have 
an  equal  right  to  mine ; — having  the  same 
means  of  obhervation  with  other  people  of 
what  passes  in  the  world ;  and  as  I  have  a 
▼cry  clear  one  upon  this  subject,  I  will  give  it 
you  in  a  few  words. 

I  am  of  opinion  then,  that  there  is  not  the 
smallest  foundation  for  the  alarm  which  has 
been  so  industriously  propagated;  in  which 
I  am  so  far  from  beine  singular,  that  I  verily 
believe  the  authors  of  it  are  themselves  pri- 
vately  of  the  same  way  of  thinking;— but  it 
was  convenient  for  certain  persons^  who  had 
changed  their  princi(>les,  to  find  some  plausi- 
ble pretext  for  chancing  them;— it  was  con- 
venient for  those,  wno  when  out  <>/*  power  had 
endeavoured  to  lead  tiie  public  mind  to  the 
necessity  of  reforming  the  corruptions  of  our 
own  government,  to  find  anj^  reasons  for  their 
continuance  and  confirmation,  when  they 
operated  as  engines  to  support  themselves  in 
the  exercise  ofpowers,  which  were  only  odious 
when  in  other  hands.  For  this  honourable 
purpose  the  sober,  reflecting,  and  temperate 
character  of  the  English  nation,  was  to  be 
represented  as  fermenting  into  sedition,  and 
into  an  insane  contempt  for  the  revered  in- 
stitutions of  their  ancestors: — for  this  ho- 
nourable purpose  the  vrisest  men, — the  most 
eminent  for  virtue, — the  most  splendid  in 
talents,— -the  most  independent  for  rank  and 
property  in  the  country,  were,  for  no  other 
•rime  than  their  perseverance  in  those  senti- 
ments which  certain  persons  had  originated 
and  abandoned,  to  be  given  up  to  the  licen- 
tious pens  and  tongues  of  hired  defamation, 
—to  be  stabbed  in  the  dark  by  anonymous 
accusation,  and  to  be  held  out  to  England 
and  to  the  whole  world,  as  conspiring  under 
the  auspices  of  cut- throats,  to  overturn  every 
thing  sacred  in  religion,  and  venerable  ia  the 


aodeat  government  of  our  eotintiy.  Certain 
it  is,  that  the  whole  system  of  government,  of 
which  the  business  we  are  now  engaged  in  is 
no  mean  specimen,  came  upon  the  public 
with  the  suddenness  of  a  clap  of  thunder, 
without  one  act  to  give  it  foundation^/rois  the 
very  moment  that  notice  was  given  of  a  motion 
in  parliament  J  to  reform  the  representation  of 
the  oeople.  Long,  long  before  that  time  the 
Rights  of  Man  and  other  books,  though  not 
complained  of,  had  been  written; — equally 
long  before  it,  the  addresses  to  the  French 
covemmeiit,  which  have  created  such  a  panic, 
had  existed ; — ^but  as  there  is  a  give  and  take 
in  this  world,  they  passed  unregarded.  Leave 
but  the  practical  corruptions,  and  they  are 
contented  to  wink  at  the  speculatiotu  of 
theorists,  and  the  compliments  of  public- 
spirited  civility;  but  the  moment  the  national 
attention  was  awakene<]  to  look  to  things  in 
practice^  and  to  seek  to  reform  corruptions  at 
home^  firom  that  moment,  as  at  the  ringing  of 
a  bell,  the  whole  hive  began  to  swarm,  and 
every  man  in  his  turn  has  been  stung. 

This,  gentlemen,  is  the  real  state  of  the 
case ;  and  I  am  so  far  from  pushing  the  ob- 
servation  beyond  its  bearing  for  the  defence 
of  a  client,  that  I  am  ready  to  admit  Mr.  Frost 
in  his  conduct  has  not  been  wholly  invulner- 
able, and  that  in  some  measure  he  has  brought 
this  prosecution  upon  himself. 

Gentlemen,  Mr.  Frost  must  forgive  me,  if 
I  take  the  liberty  to  sav,  that,  with  the  best 
intentions  in  the  world,  he  formerly  pushed 
his  observations  and  conduct  respecting  go- 
vernment further  than  many  would  be  dis- 
posed to  follow  him.  I  cannot  disguise  or 
conceal  from  you,  that  I  find  his  name  in  this 
green  book,*  as  associated  with  Mr.  Pitt  and 

(*  Mr.  Erskine  read  the  following  minutes 
from  Mr.  Pitts  hand-writing) : 

Thatched  House  Tavern,  May  18, 1789. 

At  a  numerous  and  respectable  meeting  of 
members  of  parliament,  hiendlyto  a  consti- 
tutional reformation,  and  of  members  of  se- 
veral committees  of  counties  and  cities. 

The  Duke  of  Richmond  Rev.  Mr.  Bromley 

Lord  Surry  Mr.  B.  Hollis 

Lord  Mahon  Mr.  Disney  Fiiche 

The  Lord  Mayor  Mr.  Edmunds 

Hon.  Wm,  Pitt  General  Hale 

Sir  Watkin  Lewes  Sir  Cecil  Wray 

Rev.  Mr.  WyviU  Mr.  B.  Hayes 

Mr.  Falconer  Sir  J.  Norcliffe 

Mr.  Redman  Dr.  John  Jebb 

Mr.  Withers  Major  Cartw*right 

Mr.  Bodely  Mr.  Hill 

Mr.  Vardy  Mr.  Baynes 

Mr.  Sheridan  Mr.  Shove 
Mr.  Alderman  Turner    Mr.  Churchill 

Mr.  Trecothick  Mr.  Tooke 

Mr.  Vincent  Mr.  Home 

Sir  C.  Turner  Mr.  Frost 

Mr.  Tayk)r  Mr.  Trcvanion 

Mr.  Amherst  Dr.  Brocklesby 
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the  duke  of  Hkhmohdy  at  tbeThatcbed  House 
tavern,  in  St.  James's-street;  that  I  find  him 
also  the  correspondent  of  the  former,  and  that 
I  discover  in  their  |>ublications  oo^  the  struc- 
ture and  conduct  of  the  House  of  Commons, 
expressions,  which,  however  merited, 'and  in 
mj  opinion  commendable,  would  now  be  con- 


Mr.  Duncombe 
Mr.  J.  Martin 
Mr.  Aid.  Townshend 
Mr.  AJd.  Creichton 
Mr.  Aid.  Wilkes 


Rev.  Dr.  Rycroft 
Colonel  Byron 
Major  Parry 
Mr.  Green 
&c.  &c.  &c. 


Resolved  unanlmouslv, 
That  the  motion  of  the  honourable  William 
Pitt  on  the  7  th  instant,  for  the  appointment 
of  a  committee  of  the  House  of  Commons,  to 
inquire  into  the  state  of  the  representation  of 
the  people  of  Great  Britain  in  parliament,  and 
to  report  the  same  to  the  House,  and  also 
what  steps  it  might  be  prooer  in  their  opinion 
to  take  thereupon,  having  been  defeated  by  a 
motion  made  for  the  order  of  the  day,  it  is 
become  indispensably  necessary  that  applica* 
tion  should  be  made  to  parliament,  by  peti- 
tions from  the  collective  body  of  the  people 
in  their  respective  districts,  requesting  a  sub- 
stantial reformation  of  the  Commons  House 
of  parliament 

Resolved  unanimously. 
That  this  meeting,  considering  that  a  ge- 
neral application  by  the  collective  body  to  the 
Commons  House  of  parliament  cannot  be 
made  before  the  close  of  the  present  session, 
is  of  opinion,  that  the  sense  of  the  people 
should  oe  taken  at  such  times  as  may  be  con- 
venient this  summer,  in  order  to  lay  their  se- 
veral petitions  before  parliament  early  in  the 
next  session,  when  their  proposition  for  a 
parliamentary  reformation,  without  which  nei- 
ther the  liberty  of  the  nation  can  be  preserved, 
nor  the  permanence  of  a  wiu  and  virtuous  ad- 
ministration can  be  secured,  may  receive  that 
ample  and  mature  discussion  which  so  mo- 
mentous a  question  demands. 

Resolved  unanimously, 
That  the  thanks  of  this  meetins  be  given 
to  the  honourable  William  Pitt  for  moving, 
John  Sawbridge,  esq.  for  seconding,  and  the 
141  other  members  who  supportea,  the  mo- 
tion for«a  committee  to  inquire  into  the  state 
of  parliamentary  representation,  and  to  sug- 
gest what  in  their  opinion  ought  to  be  done 
thereupon;  as  well  as  to  the  duke  of  Rich- 
mond, lord  John  Cavendish,  Mr.  Secretary 
FoXjj  and  every  other  member  of  the  present 
ministry,  or  of  either  House  of  Parhament, 
who  has  in  any  way  promoted  the  necessary 
reform  that,  was  the  object  of  the  foregoing 
motion. 

Wm.  Plomer,  Chairman. 

And  they  resolved  to  have  another  meeting 
at  the  same  place  on  Saturday^  June  1. — 
Orig,  Ed. 


ftidered  not  merely  as  intemperate  and  un- 
guarded, but  as  highly  criminal.* 

Gentlemen,  the  fashion  of  this  world 
speedily  passe  th  a  way.— We  find  these  glorious 
restorers  of  equal  representation,  determined  as 
ministers^  that,  so  fax  from  every  man  being  an 
elector^  the  metropolis  of  the  kingdom  s^iould 
have  no  election  at  all ;  but  should  submit  ta 
the  power  or  to  the  softer  allurements  of  the 
crown.  Certain  it  is,  that,  for  a  short  season, 
Mr.  Frost  being  engaged  professionally  oc 
a^ent  for  the  government  candidate,  diu  not 
(indeed  he  could  not)  oppose  this  inconsis- 
tency between  the  doctrine  and  practice  of 
his  friends ;  and  in  this  interregnum  of  public 
spirit^  he  was,  in  the  opinion  of  government, 
a  perfect  patriot,  a  faithful  friend  to  the  Brt- 
tisn  constitution.  As  a  member  of  the  law 
he  was  therefore  trusted  with  government 
business  in  matters  of  revenue,  and  was,  in 
short,  what  all  the  firiends  of  government  of 
course  are,  the  best  and  most  approved ; — lo 
save  words,  he  was  like  all  the  rest  of  them, 
'—just  what  he  should  be.  But  the  election 
heme  over,  and,  with  it,  professional  agency, 
and  Mr.  Frost,  as  he  lawfully  might,  conti« 
nuing  to  hold  his  former  opinions  which  were 
still  avowed  and  gloried  in,  though  not  acted 
on,  by  his  ancient  friends,  he  unfortunately 
did  nut  change  them  the  other  day,  when 
they  were  thrown  off  by  others ;  on  the  con- 
trary, he  rather  seems  to  have  taken  fire  with 
the  prospect  of  reducing  them  to  practice ; 
and  bein^,  as  I  have  shown  you,  bred  in  a 
school  which  took  the  lead  in  boldness  of  re- 


•  (COPY.) 
Dear  Sir  ; 
I  am  extremely  sorry  that  I  was  not  at 
home,  when  you  and  the  other  gentlemen 
from  the  Westminster  committee  did  me  the 
honour  to  call. 

May  I  beg  the  favour  of  you  to  express,  that 
I  am  truly  happy  to  find  that  the  motion  of 
Tuesday  last  has  the  approbation  of  such 
zealous  friends  to  the  public,  and  to  assure 
the  committee,  that  my  exertions  shall  never 
be  wanting  in  support  of  a  measure,  which  I 
agree  with  them  in  thinking  essentiallif^  neces- 
sary to  the  independence  of  parliament  and  the 
liberty  of  the  people, 

I  have  the  honour  to  be. 

With  great  respect  and  esteem,  Sir, 

Your  most  obedient  and  most  humble  servant, 

Lincoln's  Inn,  W.  Pitt. 

Friday,  May  10th. 

John  Irost,  esq.  Percy-street, 

Sir  ;  LincoWs  Inn,  May  12,  1782. 

I  have  received  the  favour  of*^your  note, 
and  shall  be  proud  to  receive  the  honour  in- 
tended me  by  the  gentlemen  of  the  Middle- 
sex Committee,  at  the  time  you  mention* 
I  am,  with  great  regard,  Sir, 
Your  most  hum  hie  servant, 

wTT^itt. 
John  Frost,  esq.  Percy  street,        Orig.  Ed. 
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monstrance  of  all  other  reformers  before  or 
since,  he  fell,  in  the  heat  and  leTity  of  wine, 
into  expressions  which  have  no  correspon- 
dence with  his  sober  judgmeol;  —  which 
would  have  been  passed  over  or  laughed  at  in 
you  or  me,  but  wliich  coining  from  hini  were 
never  to  be  forgiven  by  sovcrnnjent.  This  in 
the  genuine  history  of  his  oftence,  —for  this 
he  is  to  be  the  subject  of  prosecution, — ^not 
the  prosecution  of  my  learned  friend, — ^not 
the  prosecution  of  the  attorney-general, — not 
the  prosecution  of  his  majesty ;  but  the  pro- 
secution of  Mr.  Yatman,  who  wishes  to  show 
you  his  great  loyalty  to  the  state  and  consti- 
tution, which  were  in  danger  of  falling,  had 
it  not  been  for  the  drugs  of  this  worthy  apo- 
thecary. 

With  regard  to  the  new  government  of 
France,  since  the  subject  has  been  introduced, 
all  I  can  say  of  it  is  this : — that  the  good  or 
evil  of  it  belongs  to  themselves;  -that  they 
had  a  rignt,  like  every  other  people  upon 
earth,  to  chancre  their  government; — that  the 
system  destroyed  was  a  system  disgraceful  to 
free  and  rational  beings,  and  if  they  have 
neither  substituted,  nor  shall  hercafler  sub- 
stitute, a  better  in  its  stead,  they  must  eat  the 
bitter  fruits  of  their  own  errors  and  crimes. 
Aa  to  the  horrors  which  now  disfigure  and 
desolate  that  fine  country,  all  good  men  must 
undoubtedly  agree  in  condemning  and  de- 

Coring  them,  nut  thejr  may  differ  neverthe- 
69  in  decyphering  their  causes; — men  to  the 
full  as  wise  as  those  who  pretend  to  be  wiser 
than  Providence,  and  stronger  than  the  order 
of  thin^,  may  perhaps  reflect  that  a  great 
fabric  of  unwarrantable  power  and  corruption 
could  not  fall  to  the  ground  without  a  mighty 
convulsion, — that  the  agitation  must  ever  bic 
in  proportion  to  the  surface  agitated, — that 
the  passions  and  errors  inseparable  from  hu- 
mamtymust  heighten  and  swell  the  confu- 
sion, and  that  perhaps  the  crimes  and  ambi- 
tion of  other  nations,  under  the  mask  of  self- 
defence  and  humanity,  may  have  contributed 
not  a  little  to  aggravate  them, — may  have 
tended  to  embitter  the  spirits  and  to  multiply 
the  evils  which  they  condemn,— to  increase 
the  misrule  and  anarchy  which  they  seek  to 
disembroil,  and  in  the  end  to  endanger  their 
own  ^vernments,  which  by  carnage  and 
bloodshed,  instead  of  peace,  improvement, 
and  wise  administration,  they  profess  to  pro- 
tect from  the  contagion  of  revolution. 

A9  to  the  part  which  bodies  of  men  in 
England  have  taken,  though  it  might  in  some 
instances  be  unprudent  and  irre^ar,  yet  I 
see  nothing  to  condemn,  or  to  support  the  de- 
clamation which  we  daily  hear  upon  the  sub- 
ject. The  congratulations  of  Englishmen 
were  directed  to  the  fall  of  corrupt  and  despo- 
tic DOwer  in  France,  and  were  animated  by  a 
wish  of  a  milder  and  freer  government, — 
happier  for  that  country,  and  safer  for  this ; 
they  were  besides  addressed  to  France  when 
she  was  at  peace  with  England,  and  when 
BO  law  was  therefore  broken  by  tibe  exprcs- 


wm  of  opinion  or  satisfaction.  They  were 
not  congrahil  itions  on  the  !*unlers  which 
have  since  bo'n  committed,  nor  on  tiie  deso- 
lations whicn  hdve  since  overspread  so  lai^ 
a  porticm  of  the  earth,  neither  were  they 
traitorous  to  the  government  of  this  country. 
This  we  may  safely  take  in  trust,  since  nai 
one  of  thenfy  even  in  the  rage  of  protecutionj 
hai  been  brought  before  n  criminal  court.  For 
myself,  I  never  joined  in  any  of  these  ad- 
dresses, but  what  I  have  delivered  concerning 
them  is  all  I  have  been  able  to  discover ;  and 
government  itself,  as  far  as  evidence  extends, 
has  not  been  more  successful.  I  would 
therefore  recommend  it  to  his  majesty's  ser- 
vants, to  attend  to  the  reflections  of  an  clo* 
3uent  writer,  at  present  high  in  their  confi- 
encc  and  esteem,  who  has  admirably  ex- 
posed the  danger  and  injustice  of  general  ac- 
cusations. "  This  ttay  of  proscribing  the 
citizens  by  denomintUions  and  general  descri^ 
/io/is,  dignified  by  the  name  of  reason  of  state, 
and  security  for  constitutions  and  common- 
wealths, is  nothing  better  at  bottom  than  the 
miserable  invention  of  an  ungenerous  ambi- 
tion, which  would  fain  hold  the  sacred  trust 
of  power,  without  any  of  the  virtues  or  any 
of  the  energies  that  give  a  title  to  it ;  a  re- 
ceipt of  |)olicy,  nude  up  of  a  detestable  com- 
pound of  malice,  cowardice,  and  sloth.  They 
would  govern  men  against  their  will ;  but  in 
that  government,  they  would  be  discharged 
from  the  exercise  of  Vigilance,  providence, 
and  fortitude ;  and  therefore  that  they  may 
sleep  on  their  watch,  they  consent  to  take 
some  one  division  of  the  society  into  partner- 
ship of  the  tyranny  over  the  rest.  But  let 
government,  in  wliat  form  it  may  be,  compre- 
hend the  whole  in  its  justice,  and  restrain  the 
suspicious  by  its  vigilance ;  let  it  keep  watch 
ana  ward ;  let  it  discover  by  its  s^acity,  and 
punish  by  its  firmness,  all  delinquency  against 
Its  power,  whenever  delinmiency  exists  m  the 
overt  acts,  and  then  it  wiU  be  as  safe  as  ever 
God  and  Nature  intended  it  should  be. 
Crimes  are  the  acts  of  individuals,  and  not  of 
denominations ;  and  therefore  arbitrarily  to 
class  men  under  general  descriptions,  in  order 
to  proscribe  and  punish  tliem  in  the  lumo  for 
a  presumed  delinquency,  of  which  perhaps 
but  a  part,  perhaps  none  at  all,  arc  guilty,  is 
indeed  a  compendious  method,  ana  saves  a 
world  of  trouble  about  proof;  but  such  a  me- 
thod, instead  of  being  law,  is  an  act  of  unna- 
tural rebellion  against  the  le^  dominion  of 
reason  and  justice;  and  this  vice,  in  any  con- 
stitution that  entertains  it,  at  one  time  or 
otlier  will  certainly  bring  on  its  ruin*." 

Gentlemen,  let  us  now  address  ourselves  to 
the  cause  disembarrassed  by  foreign  consi- 
derations ; — let  us  examine  what  the  charge 
upon  the  record  is,  and  see  how  it  is  sun- 
ported  by  the  proofs;— for,  unless  the  whole 
mdictment,  or  some  one  count  of  it,  be  in 

*  See  Burke's  Speech  at  BrisloL  Works,  voL 
3,  p.  418,  edit  of  1808. 
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form  and  substance  supported  by  the  evi- 
dence, the  defendant  must  be  acquitted,  how- 
ever in  other  respects  you  may  be  dissatisfied 
with  his  imprucfence  and  indiscretion.  The 
indictment  charges,  '*  That  tfie  defendant 
being  a  person  of  an  intpiouSy  depraved,  teditious 
dUpositiony  andmalidously  intending  to  disturb 
the  peace  of  the  kingdom  ;  to  bring  our  most 
serene  sovereign  into  hatred  and  contanpt  uilh 
all  tfte  subjects  of  the  realm,  and  to  excite  them 
to  discontent  against  the  government;  he  tue 

SAID  DEFENDANT,  HIS  AFORESAID  WICKED 
COKTRIVAVCES  AND  INTENTIONS  TO  COMPLETE, 
PERFECT,    AND    RENDER     EFFECTUAL,    ON   TBE 

6th  day  of  November,''  spoke  the  words 
imputed  to  him  by  the  crown.  This  is  the  in- 
dictment, and  it  is  drawn  with  a  precision 
which  marks  the  true  principle  of  English 
criminal  law.  It  does  not  merely  charge  the 
speaking  of  the  words,  leavine  the  wicked  in- 
tention to  be  supplied  and  collected  by  ncces- 
sanr  and  unavoidable  inference,  because  such 
inference  mav  or  may  not  follow  from  the 
words  themselves,  according  to  circumstances, 
which  the  evidence  alone  can  disclose ;  it 
charges  therefore  the  wicked  intention  as  a 
Jacty  and  as  constituting  the  very  essence  of 
the  crime,  statiue,  as  it  must  state,  to  apprize 
the  defendant  oT  the  crime  alle^  a&;ainst 
him,  the  overt  act,  by  which  such  maUcious 
purpose  was  displayed,  and  by  which  he 
sought  to  render  it  effectual.  No  man  can 
be  criminal  without  a  criminal  intention^  actus 
non  Jttcit  reum  nisi  mens  sit  rea.  This  sacred 
maxim  stands  at  the  top  of  the  criminal  page 
throughout  all  the  volumes  of  our  law,  and 
from  the  highest  to  the  lowest  order  of  crimes 
it  is  still  the  intention  which  is  arraigned 
and  punished :  God  alone  can  look  into  the 
heart ;  and  man,  could  he  look  into  it,  has  no 
jurisdiction  over  it,  until  society  is  disturbed 
oy  its  actions ;  but  the  criminal  mind  being 
the  source  of  all  criminality,  the  law  seeks 
only  to  punish  actions  which  it  can  trace  to 
evil  disposition  t— it  pities  our  errors  and 
mistakes,— makes  allowances  for  our  passions, 
8IM1  scourges  only  our  crimes. 

Gentlemen,  my  learned  friend  the  attorney- 
general,  in  the  conclusion  of  his  address  to 
you,  did  more  than  ratify  these  propositions ; 
for,  with  a  liberality  and  candour  very  ho- 
nourable to  himself,  and  tiighly  advantageous 
to  the  public  which  he  represents,  he  said  to 
you,  that  if  the  expressions  charged  upon  the 
defendant,  should  turn  out  in  your  opinion  to 
be  unadvised  and  unguarded,  arising  on  the 
sudden,  and  unconnected  with  previous  bad 
intention,  he  should  not  even  insist  upon  the 
strictness  of  the  law,  whatever  it  might  be, 
nor  abk  a  verdict  but  such  as  between  man 
and  man,  acting  upon  moral  and  candid  feel- 
ings, ought  tu  be  ;isked  and  expected.  These 
were  tt^  suggestitms  uf  his  own  just  and 
manly  disposition,  and  he  confirmed  them  by 
tiie  authority  of  Mr.  Justice  Foster,  whose 
works  are  so  deservedly  celebrated ;  but  judg- 
ing of  my  unfortunate  client,  not  from  his 
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own  charitv,  but  from  the  false  information 
of  others,  he  puts  a  oonstruction  upon  an  ex« 
pression  of  this  great  author,  which  destroys 
much  of  the  intended  effect  of  his  doctrine; 
— a  doctrine  which  I  will  myself  read  again 
to  you,  and  by  the  rijght  interpretation  of 
which  I  desire  the  dewndant  may  stand  or 
fall.  In  the  passage  read  to  you,  Foster  says, 
"  As  to  mere  words,  they  differ  widely  from 
writings  in  point  of  real  malionitt  and 
PROPER  evidence;  thevareoflen  the  effect 
of  mere  heat  of  blood,  which  in  some  natures, 
otherwise  well-disposed,  carrieth  the  man  be-« 
yond  the  bounds  of  prudence :  they  are  al- 
ways liable  to  great  misconstruction,  from  the 
ignorance  or  inattention  of  the  hearers,  and 
too  often  from  a  motive  truly  criminal/' 
Fos^ter  afterwards  soes  on  to  contrast  such 
loose  words  "  not  relative  to  any  act  or  design/* 
for  so  he  expresses  himself,  with  "  wor£  of 
advice  and  persuasion  in  contemplation  of  some 
traitorous  purpose  actually  on  foot  or  intended, 
and  in  prosecution  of  iY.''---Comparing  this 
rule  of  judgment  with  tlie  evidence  given,— 
one  would  have  expected  a  consent  to  the 
most  favourable  judgment,-— one  would  have 
almost  considered  the  quotation  as  a  tadt 
consent  to  an  acquittal : — but  Mr.  Attorney 
General,  still  looking  ^through  the  &]se 
medium  of  other  men's  prejudices,  lays  hold 
of  the  words,  **  otherwise  welUdisposed,^  and 
engrafts  upon  them  this  most  extraordinary 
requisition.  Show  me,  he  says,  that  Mr- 
Frost  is  otherwise  veil-disposed,  —  Let  him 
bring  himself  within  the  meaning  of  Foster, 
and  then  I  consent  that  he  shail  have  the 
fullest  benefit  of  his  indulsent  principle  of 
judgment.  Good  God,  Gentlemen,  are  we  in 
an  English  court  of  justice  ? — Are  we  sitting 
in  judgment  before  the  chief  junice  of  Eng- 
land with  the  assistance  of  a  jury  of  English- 
men }  and  am  I  in  such  a  presence  to  be  called 
upon  to  prove  the  good  disposition  of  my 
client,  before  I  can  be  cnlitlea  to  the  protec- 
tion of  those  rules  of  evidence,  which  apply 
eaually  to  the  just  and  to  the  unjust,  and  by 
wnich  an  eyil  disposition  must  be  proved  be- 
fore it  shall  even  be  suspected  ?  I  came  here 
to  resist  and  to  deny  the  existence  of  legiti- 
mate and  credible  proof  of  disloyalty  and  dis- 
affection ;  and  am  I  to  be  calletl  upon  to  prove 
that  my  client  has  not  been,  nor  is  disloyal  and 
disaffected  ?  Are  we  to  be  deafened  with 
panegyrics  upon  the  English  constitution,  and 
yet  to  be  deprived  of  its  first  and  disUnguish-» 
mg  feature,  that  innocence  is  to  be  presumed 
until  guilt  be  est  jblishcd  ?  Of  what  avail  is 
that  sacred  max  ml,  if,  upon  the  bare  assertion 
and  imputation  of  guilt,  a  man  may  be  de- 
prived of  a  rule  of  evidence,  the  suggestion 
of  wisdom  and  humanity,  as  if  the  rule  ap- 
plied only  to  those  who  need  no  protection, 
and  who  were  never  accused  ?  If  Mr.  Frost, 
W  any  previous  overt  acts,  by  which  alone  any 
£sposiUon,  good  or  evil,  can  be  proved,  had 
shown  a  disposition  leading  to  the  oflfence  in. 
question,  it  wa^  evidence  iw  the  crown.    Mt» 
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Woody  whose  learning  is  unquestionable,  un- 
doubtedly thought  so,  when,  with  the  view  of 
crimination,  he  asked,  where  Mr.  Frost  had 
been  before  the  time  in  question,  for  he  is 
much  too  correct  to  have  {)ut  an  irregular  and 
illegal  question  in  a  criminal  case ;  I  must 
therefore  Mipposc  his  right  to  ask  it,  appeared 
to  him  quite  clear  and  established,  and  I  have 
BO  doubt  that  it  was  so.  Why  then  did  he 
not  go  on  and  follow  it  up,  by  asking  what  he 
had  done  in  France  ? — what  declarations  he 
had  made  f  Aere,— ^r  what  part  he  proposed  to 
act  here,  upon  his  return  ?-»The  charge  upon 
the  record  is,  that  the  words  were  uttered  witli 
malice  and  premeditation ;  and  Mr.  Attorney 
General  properly  disclaims  a  conviction  upon 
iny  other  footing.  Surely  then  it  was  open 
to  the  crown,  upon  eveir  principle  of  common 
sense,  to  have  proved  the  previous  malice  by 
all  previous  discourses  ana  previous  conduct, 
tonntcied  tcith  the  accuuUion  ;  and  yet^  afbcr 
having  wholly  and  absolutely  failed  in  this 
most  important  part  of  the  proof,  we  are 
gravely  told,  that  the  crown  having  failed  in 
the  affirmative^  we  must  set  about  establishing 
the  negatvoey  for  that  otherwise  we  are  not 
within  the  pale  or  protection  of  th^  very  first 
and  paramount  principles  of  the  law  and  go- 
Temment  of  the  country. 

Having  disposed  of  this  stumbling-block 
in  the  way  of  sound  and  indulgent  juc^ment, 
we  may  now  venture  to  examine  this  mighty 
offence  a$  it  ii  proved  by  the  ttUnestet  for  the 
crown,  tupDosing  the  facts  neither  to  have  been 
mittated  from  misapprehensiony  nor  wilfully 
txaggerated, 

Mr.  Frost,  the  defendant,  a  gentleman,  who 
upon  the  evidence  stands  wholly  unimpeached 
pf  any  design  against  the  public  peace,  or 
any  indisposition  to  the  constitution  of  the 
kingdom  apears  to  have  dined  at  the  tavern 
over  the  Percy  coffee-house, — ^not  even  with  a 
company  met  upon  any  political  occasion, 
«>oa  or  evil,  but  as  has  been  admitted  in 
the  opening,  with  a  society  for  the  Encourage^ 
ment  of  Agriculture — consisting  of  most  re- 
putable and  inoffensive  persons,  neither  talk- 
ing nor  thinking  about  government,  or  its 
concerns : — so  much  for  the  preface  to  this 
dangerous  conspiracy.  The  company  did  not 
retire  till  the  bottle  had  made  many  merry 
circles ;  and  it  appears  upon  the  evidence  for 
the  crown,  that  Mr.  Frost,  to  sau  the  least,  had 
drunk  very  freely :  but  was  il  then,  that,  with 
the  evil  intention  imputed  to  him,  be  went 
into  this  cof!ee  house  to  circulate  his  opinions, 
and  to  give  effect  to  designs  he  had  premedi- 
tated ? —  He  could  not  possibly  go  home  without 
pasting  through  it ;  for  it  is  proved  that  there 
was  no  other  passage  into  the  street  from  the 
room  where  he  had  dined :  but  having  got  there 
by  accident,  did  he  even  then  stop  by  design 
and  collect  an  audience  to  scatter  sedition  ? — 
So  far  from  it,  that  Mr.  Yatman,  the  very 
witness  against  him,  admits,  that  he  inter- 
vupted  him  as  he  passed  in  silence  tow^s 
the  street,  and  fastened  the  subject  of  France 


upon  Alia ;  and  eveiy  word  which  passed  (for 
the  whole  tt  charged  upon  the  very  record  at  a 
dialogue  with  this  witness),  in  answer  to  his 
entrapping  questions,  introduced  with  the 
familiarity  of  a  very  old  acquaintance,  and  in 
a  sort  of  banter  too,  that  gave  a  turn  to  the 
conversation,  which  rendere  it  ridiculous  as 
well  as  wicked,  to  convert  it  into  a  serious 
plan  of  mischief;—"  VVell,"  says  Mr.  Yat- 
man, **  well  Mr.  Ef|iiality,  so  you  have  been 
in  France — when  did  you  arrive  ? — I  suppose 
you  are  for  equality,  and  no  kixigs  f — **  O 
yes,'*  says  Mr.  Frost,  ••  certainly  f  am  for 
eauality ;  I  am  for  no  kings."  Now,  beyond 
all  question,  when  this  answer  was  made, 
whether  in  jest  or  in  earnest,  whether  when 
drunk  or  sober,  it  neither  had  nor  could  have 
the  remotest  relation  to  England  oa  its 
GovcitNMF.NT : — Frauce  had  just  abolished  its 
new  constitution  of  monarchy,  and  set  up  a 
republic; — she  was  at  that  moment  divided 
and  in  civil  confusion  on  the  subject;  the 
question  therefore,  and  the  answer  as  they 
applied  to  France,  .were  sensible  and  rele- 
vant; but  to  England  or  to  English  afiairs 
they  had  not  (except  in  the  eranaring  sequel) 
the  remotest  application.  Had  Yatman 
therefore  ended  here,  the  conversation  'would 
have  ended,  and  Mr.  Frost  would  have  been 
the  next  moment  in  the  street ;  but  still  the 
question  is  forced  upon  him,  and  he  is  asked, 
--"What!  no  kings  in  England  ?"  althoii^ 
his  first  answer  nad  no  connexion  with 
England;  the  question,. therefore,  was  self* 
evidently  a  snare;  to  which  he  answered, 
**  No  kings  in  England," — which  seemed  to 
be  all  that  was  wanted,  for  in  a  moment 
every  thing  was  confusion  and  uproar ;  Mr. 
Frost,  who  had  neither  delivered  nor  meant 
to  deliver  any  serious  opinion  concerning 
government,  and  finding  himself  injuriously 
set  upon,  wished,  as  was  most  natural,  to 
explain  himself,  by  stating  to  those  around 
him  what  I  have  been  just  stating  to  you;— 
but  all  in  vain :  they  were  in  pursuit  of  the 
immortal  fame  of  the  very  business  we  are 
engag!ed  in  at  this  moment,  and  were  re- 
solved to  hold  their  advantage — ^his  voice  was 
immediately  drowned  by  the  clamours  of 
insult  and  brutality,—- he  was  baited  on  all 
sides  like  a  bull,  and  lefl  the  coffee-house 
without  the  possibility  of  being  heard  either 
in  explanation  or  defence.  A,n  indictment 
was  immediately  preferred  ajgainst  him^  and 
from  that  moment  the  public  ear  has  been 
g;rossly  and  wickedly  abused  upon  the  sub« 
ject ; — his  character  shamefully  calumniated, 
—and  his  cause  prejudged  before  the  day  ef 
trial. 

Gentlemen,  it  is  impossible  for  me  to  form 
any  other  judgment  of  the  imnression  which 
such  a  proceeams  altogether  is  likely  to  make 
upon  your  minos,  but  from  that  which  it 
makes  upon  my  own.  In  the  first  place,  is 
society  to  be  protected  by  the  breach  of  those 
confidences,  and  in  the  destruction  of  that 
security  and  tranquillity,  which  constitutes  ha 
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▼eiy  essence  ever^  where,  but  which,  till  of 
late,  most  emphatically  characterized  the  life 
of  an  Englishman  ? — Is  government  to  derive 
dignity  and  safety  by  means  which  render  it 
impossible  for  any  roan  who  has  the  least 
spark  of  honour  to  step  forward  to  serve  it? 
— Is  the  time  come  when  obedience  to  the 
law  and  correctness  of  conduct  are  not  a  suffi- 
cient protection  to  the  subject,  but  that  he 
must  measure  his  steps,  select  his  expressions, 
and  adjust  his  very  looks  in  the  most  common 
and  private  intercourses  of  hie} — Must  an 
English  gentleman  in  future  fill  his  wine  by 
a  measure,  lest,  in  the  openness  of  his  soul, 
and  whilst  believing  his  neighbours  are  join- 
ing with  him  in  that  happy  relaxation  and 
freedom  of  thought,  which  is  the  prime  bles- 
sing of  life,  he  should  find  his  character 
blasted,  and  his  person  in  a  prison? — Does 
any  man  put  such  constraint  upon  himself  in 
the  most  private  moment  of  his  life,  that  he 
would  be  contented  to  have  his  loosest  and 
lightest  words  recorded,  and  set  in  arrav 
against  him  in  a  court  of  justice?  Thank 
God,  the  world  lives  very  differently,  or  it 
would  not  be  worth  living  in.  There  are 
moments  when  jarring  opinions  may  be  given 
without  inconsistency, — when  Truth  herself 
may  be  sported  with  without  the  breach  of 
veracity — and  where  well-imagined  nonsense 
is  not  only  superior  to,  but  is  the  very  index 
to  wit  and  wisdom.  I  might  safely  assert, 
taking  too  for  the  standard  of  my  assertion 
the  most  honourably  correct  and  enlightened 
societies  in  the  kingdom,  that  if  malignant 
spies  were  properly  posted,  scarcely  a  omner 
would  end  without  a  duel  and  an  indictment. 
When  I  came  down  this  morning,  and 
found,  contrary  to  my  expectation,  that  we 
were  to  be  stuffed  into  this  miserable  hole  in 
the  wall,*  to  consume  our  constitutions:-^ 
suppose  I  had  muttered  along  through  the 
gloomy  passages — ^^'hat,  is  this  cursai  trial 
of  Hastings  going  on  again  ? — Are  we  to  have 
no  respite? — Arc  we  to  die  of  the  asthma  in 
this  damned  corner? — I  wish  to  God  that 
the  roof  would  come  down  and  abate  the 
impeachment.  Lords,  Commons,  and  all 
together.  Such  a  wish  proceeding  from  the 
mindy .  would  be  desperate  wickedness,  and 
the  serious  expression  of  it  a  high  and  crimi* 
Bal  contempt  of  parliament. — Perhaps  the 
bare  utterance  of  such  words,  even  without 
meaning,  would  be  irreverend  and  foolish  ;~ 
but  still^  if  such  expressions  had  been  eravely 
imputed  to  me  as  the  result  of  a  roahgnant 
mind,  seeking  the  destruction  of  the  Lords 
and  Conmions  of  England,  how  would  they 
have  been  treated  in  Uie  House  of  Commons, 
en  a  motion  for  my  expulsion  ? — How  ! — 
The  witness  would  have  been  laughed  out  of 
the  House  before  he  had  half  finished  his  evi- 
dence, and  would  have  been  voted  to  be  too 

*  The  KinsVbench  sat  in  the  small  court 
.  Common  Fleas— the  Impeachment  having 
hut  up  it<  own  court,    l^it* 
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great  a  blockhead  to  deserve  a  worse  charac* 
ter.  Many  things  are  indeed  wrong  and 
reprehensible,  that  neither  do  nor  can  become 
the  objects  of  criminal  justice,  because  the 
happiness  and  securitv  of  social  life,  which 
are  the  very  end  and  object  of  all  law  and  jus* 
tice,  forbid  the  communication  of  them  ;— 
because  the  spirit  of  a  gentleman,  which  is  the 
n^ost  refined  morality,  either  shuts  men's  ears 
against  what  should  not  be  heard,  or  closes 
their  lips  with  the  sacred  seal  of  honour. 

This  tacit  but  well-understood  and  delighU 
fid  compact  of  social  life  is  perfectly  con- 
sistent with  its  safety. — The  security  of  free 
governments  and  the  unsuspecting  confix 
aence  of  every  man  who  lives  under  them, 
are  not  only  compatible  but  inseparable.  R 
is  easy  to  distino;uish  where  the  public  dutj 
calls  lor  the  violation  of  the  private ; — cr^ 
minal  intention,  but  not  indecent  levities^ 
— not  even  grave  opinions  unconnected  witk 
conduct,  are  to  be  exposbd  to  the  magistrate; 
and  when  men,  which  happens  but  seldom, 
without  the  honour  or  the  sense  to  make  the 
due  distinctions,  force  complaints  upon  go- 
vernments, which  they  can  neither  approve 
of  nor  refuse  to  act  npon,  it  becomes  the 
office  of  juries, — as  it  is  yours  to-day, — to 
draw  the  true  line  in  their  judgments,  mesr* 
suring  men's  conduct  by  the  »de  standards 
of  human  life  and  experience. 

Gentlemen,  the  misery  and  disgrace  of 
society,  under  the  lash  of  informers,  running 
before  the  law,  and  hunting  men  through  the 
privacies  of  domestic  life,  is  describea  by  a 
celebrated  speaker*  with  such  force  and 
beauty  of  eloquence,  that  I  will  close  my 
observations  on  this  part  of  the  8ul>- 
ject,  by  repeating  what  cannot,  I  am  per* 
suaded,  be  uttered  amongst  Englishmen 
without  sinkiiig  deep  into  their  hearts :  **  A 
mercenary  informer  knows  no  distinction. 
Under  such  a  system,  the  obnoxious  people 
are  slaves,  not  only  to  the  government,  but 
they  live  at  the  mercy  of  every  individual ; 
they  are  at  once  the  slaves  of  the  whole  com- 
munity and  of  every  part  of  it;  and  the 
worst  and  most  unmerciful  men  are  those  on 
whose  goodness  they  most  depend. 

"In  this  situation  men  not  only  shrink 
from  the  frowns  of  a  stern  magistrate,  but 
are  obliged  to  fly  from  their  very  species. 
The  seeds  of  destruction  are  sown  in  civil 
intercourse,  and  in  social  habitudes.  The 
blood  of  wholesome  kindred  is  infected. 
Their  tables  and  beds  are  surrounded  with 
snares.  All  the  means  given  by  Providence 
to  make  life  safe  and  comfortable  are  per- 
verted into  instruments  of  terror  and  torment. 
This  species  of  universal  subserviency,  that 
makes  the  very  servant  who  waits  behind 
your  chair,  tlie  arbiter  of  your  life  and  fop- 
tune^  has  such  a  tendency  to  degrade  and 


*  Edmund  Burke.  See  also  in  this  Col* 
lection  Mr.  Curran's  eloquent  defence  of 
Finnerty,  A«  p,  1797.    '  .  . 
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abase  manldndy  and  to  deprive  them  of  that 
assured  and  liberal  state  of  mind  which  alone 
can  make  us  what  we  ought  to  be,  that  I  vow 
to  God,  I  would  sooner  bring  myself  to  put  a 
gnan  to  immediate  death  for  opinions  1  dis- 
likedy  and  so  to  get  rid  of  the  man  and  his 
opinions  at  once,  than  to  fret  him  with  a 
feverish  being  tainted  with  the  gaol  distemper 
of  a  contagious  servitude,  to  keep  him  above 
gn>und,  an  animated  mass  of  putrefaction, 
corrupted  himself,  and  corrupting  all, about 
kirn/' 

If  th^  sentiments  apply  so  justly  to  the 
reprobation  of  persecution  for  opinions—* 
even  (or  opinions  which  the  laws,  however 
absurdly,  inhibit, — ^for  opinions  though  cer- 
tainly and  maturely  entertained. — ^though 
vublickly  professed,  and  though  followed  up 
t>y  corresponding  conduct; — ^how  irresistibly 
do  they  devote  to  contempt  and  execration 
all  evesdropping  attacks  upon  loose  conver- 
sations, casual  or  convivial,  more  especially 
when  proceeding  from  persons  conforming  to 
all  the  reli^ous and  civil  institutions oithe 
state,  unsupported  by  general  and  avowed 
profession,  and  not  merely  unconnected  with 
conduct,  but  scarcely  attended  with  recollec- 
tion or  consciousness!  Such  a  vexatious 
system  of  inquisition,  the  disturber  of  house- 
hold peace,  began  and  ended  ^ith  the  Star- 
chamber; — the  venerable  law  of  England 
never  knew  it  ;^her  noble,  dignified,  and  hu- 
mane policy  soars  above  the  little  irregulari- 
ties of^  our  lives,  and  disdains  to  enter  our 
closets  without  a  warrant  founded  upon  com- 
plaint. Constructed  by  man  to  regulate  hu- 
man infirmities,  and  not  by  God  to  guard  the 
purity  of  angels,  it  leaves  to  us  our  thoushts, 
our  opinions,  and  our  conversations,  and  pu- 
nishes only  overt  acts  of  contempt  and  ois- 
obedience  to  her  authority. 

Gentlemen,  this  is  not  the  specious  phrase 
of  an  advocate  for  his  client ;— it  is  not  even 
my  exposition  of  the  spirit  of  our  constitu- 
tion ^ — but  it  is  the  phrase  and  letter  of  the 
law  itself.  In  the  most  critical  conjunctures 
of  our  history,  when  government  was  legis- 
lating for  its  own  existence  and  continuance, 
it  never  overstepped  this  wise  moderation. — 
To  give  stability  to  ebtablishmcnts,  it  occa- 
aionally  bridled  opinions  concerning  them, 
but  its  punishments,  though  sanguinary,  laid 
no  snares  for  thoughtless  life,  and  took  no 
man  by  surprise. 

Of  this  the  act  of  Queen  Anne,  which 
made  it  high  treason  to  deny  the  right  of 
parliament  to  alter  the  succession,  is  a  strik- 
ing example.  The  hereditary  descent  of  the 
crown  had  been  recently  broken  at  the  re- 
volution by  a  minority  of  the  nation,  with 
the  aid  of  a  foreign  force,  and  a  new  inheri- 
tance had  been  created  bv  the  authority  of 
the  new  establishment,  which  had  but  just 
established  itself.  Queen  Anne's  title  and 
the  peaceable  settlement  of  the  kingdom 
under  it,  depended  wholly  upon  the  consti- 
tutional power  of  parliameat  to  make  this 


change; — ^the  superstitions  of  the  worl^ 
and  reverence  for  antic^uity,  which  deserves  a 
better  name,  were  agamst  this  power  and  the 
use  which  had  been  made  ot  it; — the  de- 
throned king  of  England  was  living  in  hos- 
tile state  at  our  very  doors,  supported  by  a 
powerful  monarch  at  the  head  ol  a  rival  na- 
tion,— and  our  own  kingdom  itself  fiill  of 
factious  plots  and  conspiracies,  which  soon 
after  showed  themselves  in  open  rebeUion. 

If  ever,  therefore,  there  was  a  season  when 
a  narrow  jealousy  could  have  been  excusable 
in  a  government : — ^if  ever  there  was  a  time 
when  the  sacrifice  of  some  private  hbct^  to 
common  security  would  have  been  pnidatit 
in  a  people,  it  was  at  such  a  conjuncture ; 
yet  mark  the  reserve  of  the  cmwn  and  the 
prudence  of  our  ancestors  in  the  wording  of 
the  statute.  Although  the  denial  of  the 
right  of  parliament  to  alter  the  successioQ 
was  tantamount  to  the  denial  of  all  legiti- 
mate  authority  in  the  kingdom,  and  might 
be  considered  as  a  sort  of  abjuration  of  the 
kiws,  yet  the  statute  looked  at  the  nature  of 
man,  and  to  tlie  private  security  of  individuals 
in  society,  while  it  sought  to  support  the 
public  society  itself; — it  did  not  oierefore 
dodge  men  into  taverns  and  coffin*  houses,  nor 
lurk  for  them  at  comers,  nor  watch  for  them  in 
their  domestic  enjoyments.  The  act  provides, 
''  That  every  person  who  should  maliciously, 
advisedly,  and  directly,  by  writing  or  print- 
ing,  affirm,  that  the  queen  was  not  the 
rightful  queen  of  these  realms,  or  that  the 
pretender  had  any  right  or  title  to  the  crown, 
or  that  any  other  person  had  any  right  or 
title,  otherwise  than  according  to  the  acts 
passed  since  the  revolution  for  settling  the 
succession,  or  that  the  legislature  hath  not 
sufficient  authority  to  make  laws  for  limiting 
the  succession,  should  be  guilty  of  high  trea- 
son, and  sufler  as  a  traitor ;"  and  then  enacts, 
**  That  if  any  person  shall  malieiimtfy,  and 
directly,  by  preaching,  teachings  or  advised 
speaking,  declare  andmaintain  the  same,  he 
snail  incur  the  penalties  of  a  pr^munire/* 

''  I  will  make  a  short  observation  or  two,"* 
says  Foster,  **  on  the  act.  First,  the  posi- 
tions condemned  by  them  had  as  direct  a 
tendency  to  involve  these  nations  in  the 
miseries  of  an  intestine  war,  to  incite 
her  majesty's  subjects  to  withdraw  their  al- 
legiance firom  her,  and  to  deprive  her  of  her 
crown  and  royal  dignity,  as  any  general  doc- 
trine, any  declaration  not  relative  to  actions  or 
designs,  could  possibly  have ;  and  yet  in  the 
case  of^  bare  words,  positions  of  this  dange- 
rous tendency,  though  maintained  maltei' 
ousfy,  advisedly,  and  directly,  and  even  in  the 
solemnities  of  preaching  and  teachings  are 
not  considered  as  overt  acts  of  treason. 

*' Secondly.  In  no  cause  can  a  man  be 
argued  into  the  penalties  of  the  act  bv  infe- 
rences and  conclusions  drawn  fit>m  what  he 
hatli  affirmed ;  the  criminal  position  must  be 
directly  maintained,  to  bring  him  within  the 
compass  of  the  act. 
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^  Thirdly.  Nor  will  every  rash,  hasty,  or 
unguarded  expression,  owing  perhaps  to  na- 
tural* warmth,  or  thrown  out  in  the  heat  of 
dbputaUon,  render  any  person  criminal 
within  the  act ;  the  criminal  doctrine  roust 
be  maintained  malicknuly  and  adviseJlyJ* 

lie  aAerwards  adds,  *^  Seditious  writings 
are  permanent  things,  and  if  published,  they 
scatter  the  poison  tar  and  wrae.  They  arc 
acts  of  deliberation,  capable  of  satisfactory 
proof^  and  not  ordinarily  liable  to  miscon- 
struction ;  at  least  they  are  submitted  to  the 
judgment  of  the  Court,  naked  and  undis- 
eutted,  as  they  came  out  of,  the  author's 
hands.  Wards  are  transient  and  fleeting  as 
the  wind ;  the  poison  they  scatter  b,  at  the 
worst,  confined  to  the  narrow  circle  of  a  few 
hearers;  they  are  frequently  the  effect  of  a 
eudden  transport,  easuy  misimderstood,  and 
idten  mis-reported." 

Gentlemen,  these  distinctions,  like  all  the 
dictates  of  sound  policy,  are  as  obvious  to 
reason,  as  they  are  salutary  in  practice. 
What  a  man  writes  that  is  criminal  and  per- 
nicious, and  disseminates  ^when  written,  is 
conclusive  of  his  purpose;— he  manifestly 
must  have  deliberated  on  what  he  wrote,  and 
the  distribution  is  also  an  act  of  deliberation; — 
intention  in  guch  catet  is  not  therefore  matter 
of  legal  proof,  but  of  reasonable  inference,  un- 
less the  acci^ed,  by  proof  on  his  side,  can 
lehut  what  reason  must  otherwise  infer: 
since  he  who  writes  to  others,  undoubtedlv 
seeks  to  bring  over  other  minds  to  assimi- 
late with  his  own.  So  he  who  advisedly 
speaks  to  others  upon  momentous  subjects, 
may  be  presumed  to  have  the  same  inten- 
tion; but  yet  so  frail  is  memory^ — so  imper- 
fect are  our  naturesy-^so  dangerous  would  it 
be  to  place  words,  which,  to  use  the  language 
of  Foster,  are  tran.sient  and  fleetins,  upon 
a  footing  with  deliberate  conduct,  toBit  the 
criminating  letter  of  the  law  itself  interposes 
the  check  and  excludes  the  danger  of  a  rash 
judgment,  by  curiously  selecting  from  the 
whole  circle  of  languaee  an  expression  which 
>  cannot  be  mistaken ;  for  nothing  said  upon 
the  sudden,  without  the  evidence  of  a  con- 
text and  sequel  in  thought  or  conduct,  can 
in  common  sense  deserve  the  title  of  ad- 
vised speaking  Try  the  matter  before  you 
upon  the  principle  of  the  statute  of  Queen 
Anne,  and  examine  it  with  the  caution  of 
Poster. 

Suppose  then,  that  instead  of  the  words 
imputed  by  this  record,  the  defendant  com- 
ing half  drunk  through  this  coffee- house, 
luul,  in  his  conversation  with  Yatraan,  de- 
nied the  right  of  parliament  to  alter  the  suc- 
cession ;  could  he  have  been  adjudged  to 
suffer  deatli  for  high  treason  under  the  sta- 
tute of  Queen  Anne?^ — Reason  and  huma- 
nity equally  revolt  at  the  position,  and  vet 
the  decision  asked  from  you  is  precisely  that 
decision;  for  if  you  could  not  have  found 
advised  speaking  lo  bring  it  within  that  sta- 
tute of  treason,  so  neither  can  you  find  it  as 


A.  D.  1793,  [506 

the  necessary  evidence  of  the  intention 
charged  upon  the  present  indictment,  which 
intention  constitutes  the  misdemeanor. 

If  any  thins  were  wanting  to  confirm  these 
principles  of  the  law  and  the  commentaries  of 
its  ablest  judges,  as  applicable  to  words, 
they  are  in  another  way  emphatically^  fur- 
nished by  the  instance  before  us : — for  in  the 
zeal  of  these  coffee-house  politicians  to  pre- 
serve the  defendant's  expressions,  they  were 
instantly  to  be  put  down  in  writing,  and  signed 
by  tlie  persons  present ; — yet  the  paner  read 
by  colonel  Bullock,  and  written,  as  ne  tells 
you,  at  the  very  moment  with  that  intention^ 
contains  hardly  a  single  word,  from  the  be- 
ginning to  the  end  of  it,  either  In  meaning 
or  expression,  the  same  as  has  been  related  by 
the  witnesses; — it  sinks  in  the  first  place  the 

Suestions  put  to  the  defendant,  and  tne  whole 
ialogue,  which  is  the  best  clue  to  the  business, 
and  records  '*  that  Mr.  Frost  came  into  the  eoj^ 
fee-house,  and  declared,^* — an  expression  which 
he  never  used,  and  which  wears  the  colour  of 
deliberation, — **  that  he  wished  to  see  equality 
prevail  m  this  country:^ — ^Another  expression, 
which  it  is  now  agreed  on  all  hands  be  never 
uttered,  and  which  conveys  a  very  different 
idea  from  saying  in  answer  to  ^n  impertinent 
or  a  taunting  question,  ^  O  yes.  1  am  for 
Quality.'* — ^I  impute  nothing  at  all  to  colonel 
Bullock,  who  did  not  appear  to  me  to  give  his 
j  evidence  unfairly ;— he  read  his  paper  as  he 
I  wrote;   but  this  is  the  very  strength  of  my 
I  observation :    for  suppose  the  case  had  not 
I  come  tor  months  to  trial,  the  other  witnesses 
,  (and  honestly  too)  might  h^ve  let  their  me- 
^  mories  lean  on  the  written  evidence,  and  thus 
'  you  would  have  beentryine,  and  perhaps  con- 
demning, the  defendant  tor  speaking  words, 
stript  too  of  their  explanatory  concomitants, 
which  it  stands  confessed  at  this  moment  were 
never  spoken  at  all. 

Gentlemen,  the  disposition  which  has  of 
late  prevailed  to  depart  from  the  wise  modcra^ 
tion  of  our  laws  and  constitution,  under  the 
pretext,  or  from  the  zeal  of  preserving  them, 
and  which  has  been  the  parent  of  so  many 
prosecutions,  is  an  awful  monument  of  human 
weakness. — These  Associators  to  prosecute, 
who  keep  watch  of  late  u[>on  our  words  and 
upon  our  looks,  are  associated,  it  seems,  to 
preserve  our  excellent  constitution  from  the 
contagion  of  France,  where  an  arbitrary  and 
tyrannous  democracy,  under  the  colour  of 
popular'  freedom,  destroys  all  the  securities 
and  blessings  of  life ;— but  how  does  it  destroy 
them  ?  11  ow,  but  by  the  very  means  that  these 
new  partners  of  executive  power  would  them- 
selves employ,  if  we  would  let  them — by  in- 
flicting, from  a  mistaken  and  barbarous  state 
necessity,  the  severest  punishments  for  ofT 
fences  never  defined  by  the  law ; — by  inflict- 
ing them  upon  suspicion  instead  of  evidence, 
and  in  the  blmd,  furious,  and  indiscriminate 
zeal  of  persecution,  instead  of  by  the  ^minis- 
tration of  a  sober  and  impartial  jurisprudence. 
—Subtracting  the  hoirors  of  invading  aimies 

uigiiizea  oy  -x^j  v_/ v_/>t  IxN^ 


5073 


33  GEORGE  HL 


Proceeding  agahui  John  Frod 


C508 


whkh  France  cannot  help^  what  other  mis* 
chief  has  she  inflicted  upon  herself?  From 
vhat  has  she  suffered  but  from  this  undisci- 
plined and  cruel  spirit  of  accusation  and  rash 
Judgment  ? — A  spirit  that  will  look  at  nothing 
dispassionately,  and  whidi,  though  proceeding 
from  a  zeal  and  enthusiasm  for  the  most  part 
honest  and  sincere,  is  nevertheless  as  pemi- 
dous  as  the  wicked  fury  of  demons,  when  it 
is  loosened  from  the  sober  dominion  of  slow 
and  deliberate  justice.  What  is  it  that  has 
lately  united  all  hearts  and  voices  in  l^imenta- 
tionr — ^What  but  those  judicial  executions, 
i¥hich  we  have  a  rijght  to  style  murders,  when 
we  see  the  axe  falling,  and  the  jprison  closing 
upon  the  genuine  expressions  ot  the  inoffen- 
sive heart ;— sometimes  for  private  letters  to 
friends,  unconnected  with  conduct  or  inten- 
tion;— sometimes  for  momentary  exclama- 
tions in  favour  of  royalty,  or  some  other  de- 
nomination of  government  different  from  that 
which  is  established* 

These  are  the  miseries  of  France,— the  un- 
happy attendants  upon  revolution ;  and  united 
as  we  all  are  in  deploring  them,  upon  what 
principle  of  common  sense  shall  we  vex  and 
terrify  the  subjects  of  our  own  country  in  the 
very  bosom  ot  peace,  and  disgust  them  with 
tiie  government,  which  we  wish  them  to 
cherish,  by  unusual,  irritating,  and  degrading 
prosecutions  ? 

Indeed,  I  am  very  sorry  to  say  that  we  hear 
of  late  too  much  of  the  excellence  of  the 
British  government,  and  feel  but  too  little  of 
its  bencnts. — ^They,  too,  who  pronounce  its 
panegyrics,  are  those  who  alone  prevent  the 
entire  public  from  acceding  to  them; — ^the 
eulogium  comes  from  a  suspected  quarter, 
when  it  is  pronounced  by  persons  enjoying 
eveiy  honour  from  the  crown,  and  treating 
the  people  upon  all  occasions  with  suspicion 
and  contempt. —The  three  estates  of  the  king- 
dom are  co-ordinate,  all  alike  representing 
the  dienity,  and  jointly  executing  the  autho- 
rity of  the  nation ;  yet  all  our  loyaJty  seems 
to  be  wasted  upon  one  of  them. — How  hap- 
pens it  else,  that  we  are  so  exquisitely  scnsi- 
ole,  so  tremblingly  alive  to  every  attack  unon 
'  the  CROWN,  OR  THE  NOBLES  that  surrouno  it, 
yet  SO  completely  careless  of  what  regards 
the  once  respectbd  and  awful  commons  of 
Great  Britain? 

If  Mr.  Frost  had  gone  into  every  coffee- 
house, from  Charing-cross  to  the  Exchange, 
—^lamenting  the  dangers  of  popular  a;ovem- 
nient,--reprobating  the  peevishness  of  oppo- 
sition in  parliament,  and  wishing  in  the  most 
advised  terms,  that  we  could  look  up  to  the 
throne  and  its  excellent  ministers  alone,  for 
muet  and  comfortable  government,  do  you 
tnink  that  we  should  have  had  an  indict- 
ment f — ^I  ask  pardon  for  the  supposition ;  I 
can  discover  that  you  are  laughinc  at  me  for 
its  absurdity.^Indeed,  I  might  ask  you  whe- 
ther it  is  not  the  notorious  language  of  the 
highest  men,  in  and  out  of  parliunent,  to 
justify  the  alieoatioouttibe  popular  poxtpf  the 


p>vernment  from  the  rolrit  and  principle  of 
Its  trust  and  office,  ana  to  prognosticate  the 
very  ruin  and  downfall  of  England,  from  » 
free  and  uncorrupted  representation  of  the 
great  body  of  the  people?  I  solemnly  declare 
to  you,  that  I  think  the  whole  of  this  system 
leads  inevitably  to  the  dangers  we  seek  to 
avert;— it  divides  the  higher  and  the  lower 
classes  of  the  nation  into  adverse  parties,  in* 
stead  of  uniting  and  compounding  them  into 
one  harmonious  whole; — it  embitters  the 
people  against  authority,  which^  when  they 
are  made  to  feel  and  know  is  but  their  own 
security,  they  must,  from  the  very  nature  of 
man,  unite  to  support  and  cherish.  I  do  not 
believe  that  there  is  any  set  of  men  lo  be 
named  in  England, — ^I  might  say,  that  I  do 
not  know  an  individual,  who  seriously  wishes 
to  touch  the  crown,  or  any  branch  of  our  exy 
cellent  constitutioir;  and  when  we  hear 
peevish  and  disrespectful  expressions  concern- 
ing any  of  its  functions,  aepend  upon  it,  it 
proceeds  from  some  obvious  variance  between 
Its  theory  and  its  practice.  These  variances 
are  the  fatal  springs  of  disorder  and  disgust; 
— they  lost  America,  and  in  that  unfortunate 
separation  laid  the  foundation  of  all  that  we 
have  to  fear ;  yet,  instead  of  treading  back 
our  steps,  we  seek  recovery  in  the  systeni 
which  Drought  us  into  peril.  Let  govern- 
ment in  En^nd  always  take  care  to  make 
its  administration  correspond  with  the  true 
spirit  of  our  genuine  constitution, — and  no- 
tliing  will  ever  endanger  it.  I^t  it  seek  to 
maintain  its  corruptions  by  seventy  and  coer- 
cion,-r-and  neither  laws  nor  arms  will  support 
it ; — ^These  are  my  sentiments,  and  I  advise 
you,  however  unpopular  they  may  be  at  this 
moment,  to  consider  them,  before  you  repel 
them. 

If  the  defendant,  amongst  others,  has 
judged  too  lightly  of  the  advantages  of  our 
government,  reform  his  errors  by  a  bene^cial 
experience  of  them ;  above  all,  let  him  feel 
its  excellence  to-day  in  its  beneficence ;— let 
him  compare  in  his  trial  the  condition  of  an 
English  subject  with  that  of  a  citizen  of 
France,  which  he  is  supposed  in  theory  to 
prefer.  These  are  the  true  criterions  by 
which,  in  the  long  run,. individuals  and  na- 
tions beoome  affectionate  to  governments,  or 
revolt  against  tbeni; — ^or  men  are  neither  to 
be  talked  nor  written  into  the  belief  of  hapni- 
ness  and  security,  when  the^y*  do  not  practically 
feel  them,  nor  talked  or  written  out  of  them, 
when  they  are  in  the  full  eiyoyment  of  their 
blessings :  but  if  you  condemn  the  defendant 
upon  this  sort  of  evidence,  depend  upon  it,  he 
must  have  his  adherents,  and,  as  far  as  that 
goes,  I  must  be  one  of  them. 

Gentlemen,  I  will  detain  you  no  longer, 
being  satisfied  to  leave  you,  as  conscientious 
men,  to  judge  the  defendant  as  you  yourselves 
would  be  judged ;  and  if  there  l>e  any  amongst 
you,  who  can  say  to  the  rest,  that  he  has  no 
weak  or  inconsiderate  moments^ — ^that  all  kis 
words  and  actions,  even  in  the  most  tbought- 
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less  pass^es  of  his  life,  are  fit  for  the  inspec* 
tion  of  God  and  man,  he  will  be  the  fittest 
person  to  take  the  lead  in  a  judgment  of 
euiity,  and  the  propere»t  foreman  to  deliver 
It  with  good  faith  and  firmness  to  the  Court. 

I  know  the  privilege  that  belongs  to  the 
attorney-general  to  reply  to  all  that  lias  been 
said ;  but  perhaps,  as  I  have  called  no  wit- 
nesses, he  may  think  it  a  privilege  to  be 
waived*  It  is,  however,  pleasant  to  recol- 
lect, that  if  it  should  be  exercised,  evei^  with 
his  superior  talents,  his  honour  and  candour 
will  guard  it  from  abuse. 

Reply. 

Mr.  Attorney  General.  Gentlemen  of  the 
Jury;  The  experience  of  some  years  has 
taught  me,  that  in  the  usefiil  admmistration 
of  justice,  as  it  is  administered  by  the  juries 
in  this  country,  little  more  is  necessary  than 
to  lay  before  them  correctly  the  facts  upon 
which  they  are  to  form  their  judgment,  with 
such  observations  as  naturally  arise  out  of 
those  facts. 

Gentlemen,  feeling  that  very  strongly  at 
present,  I  am  certsdmy  bound  in  some  mea- 
sure to  account  to  you,  why  I  feel  it  my  duty 
in  this  staee  of  this  proceeding  to  avail  myself 
of  that  liEerty  which  cby  learned  friend  has 
stated  to  belong  to  me  in  addressiug  you 
again. 

.  Gentlemen,  m^r  learned  friend  has  thought 
proper  to  &>tate  this  prosecution  as  the  prose- 
cution of  informers, — of  men  whom  he  can- 
not call  mercenary  informers,  but  certainly 
whom  he  has  been  anxious  to  represent  as 
officious  informers,  as  a  prosecution  which  it 
was  my  duty,  independently  of  any  consi- 
derations that  I  mignt  feel  myself  upon  the 
subject,  to  bring  before  you,— that  it  was 
what  I  could  not  approve  of,  but  what  I  was 
bound  to  persevere  in  till  I  received  your 
verdict. 

Gentlemen,  with  respect  to  bringing  the 
cause  before  the  Court,  my  learned  friend  has 
not  confined  his  observations  to  that  point. 
He  has  stated  also,— and  every  thing  that 
falls  from  him,  and  more  especially  in  a  case 
that  concerns  the  crown  and  an  individual, 
deserves  and  must  have  an  answer  fit>m  me,-* 
he  has  given  ya\i  a  comment  upon  words,  upon 
which  I  likewise  offered  you  some  humble  ob- 
servations ; — I  mean  the  words,  "  otherwise 
well-disposed.^'  I  remarked,  that  where  words 
in  their  natural  meaning  did  import  a  seditious 
mind,  it  would  be  competent  to  a  defendant 
to  show  upon  a  general  principle,  that,  what* 
"ever  might  be  the  words  uttered,  the  circum- 
stances attending  the  expression  of  them 
might  be  stated  to  the  jury,  in  order  to  give 


*  With  respect  to  the  right  of  Reply  in  cases 
where  no  evidence  has  been  produced  in  de- 
fence, see  lord  Mansfield's  summing  up  in  the 
case  of  Home,  Vol.  XX,  p.  763,  and  notes,  the 
cases  there  cited;  and  ihe  case  of  John  Miller 
foraUbeli  Vol.XX|  p.  888. 


a  different  sense  to  them  from  llieir  primary 
import. 

Gentlemen,  I  hold  it  to  be  my  duty,  stand- 
ing here  responsible  to  the  public  for  the  acts 
that  I  do — deeply  impressed  with  a  conscious- 
ness  that  I  am  so  responsible,  to  state  to  you, 
that  I  must  be  extremely  guilty  of  a  breach 
of  my  duty,  if  I  should  now^call  upon  you  for 
a  verdict,  or  if  I  should  now  take  your  opi- 
nion ;  because  there  is  not  a  single  tittle  of 
evidence  before  you  which  was  not  before  me 
when  the  indictment  was  laid.  I  protest 
against  that  doctrine,  that  the  attomey-g^ 
neral  of  England  is  bound  to  prosecute  be- 
cause some  other  set  of  men  choose  to  recon^ 
mend  it  to  him  to  prosecute,  he  disapproving 
of  that  prosecution.  I  know  he  has  it  in  his 
power  to  choose  whether  he  will  or  not,  and 
he  will  act  according  to  his  sense  of  duty. 
Do  not  understand  me  to  be  using  a  language 
so  impertinent,  as  to  say,  that  the  opinions  of 
sober-minded  persons  in  any  station  in  life, 
as  to  the  necessity  that  calls  for  a  prosecu- 
tion, ought  not  deeply  to  affect  bis  judgment. 
But  I  say,  it  is  his  duty  to  regulate  his  Judg- 
ment by  a  conscientious  pursuance  of^  that 
which  is  recommended  to  him  to  do.  And  if 
any  thing  is  recommended  to  him,  which  is 
thought  Dy  other  persons  to  be  for  the  good 
of  the  country,  but  which  he  thinks  is  not  for 
the  good  of  the  country,  no  man  ought  to  be 
in  the  office  who  would  hesitate  to  say.  My 
conscience  must  direct  me,  your  judgment 
shall  not  direct  me.  And  I  know  L  can  do 
this — I  can  retire  into  a  situation  in  which 
I  shall  enjoy,  what,  under  the  blessings 
of  that  constitution  thus  reviled,  is  perhaps 
the  best  proof  of  its  being  a  valuable  consti- 
tution,— I  mean  the  fair  fruits  of  a  humble 
industry,  anxiously  and  conscientiously  exer- 
cised in  the  fair  and  honourable  pursuits  of 
life.  I  state,  theretbre,  to  my  learned  friend, 
that  I  cannot  accept  that  compliment  which 
he  paid  me,  when  he  supposed  it  was  not  my 
act  to  bring  this  prosecution  before  you,  be- 
cause it  was  not  what  I  myself  could  approve. 
Certainly,  this  prosecution  was  not  instituted 
by  me — but  it  was  instituted  by  a  person, 
whose  conduct  in  the  humane  exercise  of  his 
duty  is  well  known ;  and  I  speak  in  the  pre- 
sence of  many  who  have  bq^n  long  and  often 
witnesses  to  it :  and  when  it  devolved  upon 
me  to  examine  the  merits  of  this  prosecution, 
it  was  ray  bounden  duty  to  examine,  and  it 
was  my  bounden  duty  to  see  if  this  was  a 
breach  of  the  sweet  confidences  of  private 
life.  If  this  is  a  story  brought  from  nehind 
this  eentleman's  chair  by  his  servants,  I  can 
hardly  figure  to  myself  the  case  in  which  the 
public  necessity  and  expediency  of  a  prose- 
cution should  be  so  strong  as  to  break  in  upon 
the  relations  of  private  life.  But,  good  God ! 
is  this  prosecution  to  be  so  represented  ? — when 
a  man  goes  into  a  coffee-house,  who  is  front 
his  proiession  certainly  not  i^orant  of  the 
respect  which  the  laws  of  his  country  require 
from  hiiD|  as  much  a»  from  any  other  man; 
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and  when  he,  hi  that  public  coffee-house  (oro- 
>ided  it  was  an  advised  speaking>,  uses  a  lan- 
soage,  which  I  admit  it  is  clear  upon  the  evi- 
dence given  you  to  day,  provoiced  tlie  indig- 
nation (if  you  please  so  to  call  it)  of  all  who 
heard  it — when  persons^  one,  two,  three,  or 
more,  come  to  ask  him  what  he  meant  by  it, 
when  he  gives  them  the  explanation,  and 
when  he  makes  the  offensive  words  still  more 
offensive  by  the  explanati<m  that  he  repeatedly 
mes — ^will  any  man  tell  me,  that  if  be  goes 
&lo  a  public  coffee-house,  whether  he  comes 
into  it  from  up  stairs,  or  whether  he  eoes  into 
it  from  the  street,  that  he  is  entitled  to  the 
protection  that  belongs  to  the  confidences  of 
private  life,  or  that  it  is  a  breach  of  the  duties 
that  residt  out  of  the  confidences  of  private 
life  to  punish  him? 

Gentlemen,  I  call  upon  you  seriously  to 
consider  the  case,  to  act  with  candour,  to  act 
with  indul^nce  to  him,  if  you  please,  but  at 
the  same  time  to  act  with  finnness  as  between 
Mm  and  the  country.  My  learned  friend  has 
tried  roe  in  some  measure  to-day;  now  I  avow 
it  again--- when  rapectabU  pergons  will  state 
to  me  that  such  circumstances  did  pass,  I  will 
not  take  upon  myself  to  sav,  that  it  is  con- 
sistent with  my  duty  to  the  king,  or  that  it  is 
consistent  with  my  duty  to  the  country,  for 
whose  benefit  it  is  that  he  is  king,  that  I 
should  hear  that  such  things  have  passed  un- 
noticed. And  when  it  is' stated  by  such  men 
as  these  arc* — unimpeached, — feeling  some- 
thing, though  their  political  theories  are  not 
the  same  as  those  of  this  defendant,  surely 
they  may  be  allowed  to  feel  and  to  express  at 
least  with  zeal  their  indignation,  if  not  to  assert 
with  industry  their  ri^ht  to  what  they  en- 
ioyed  tlurough  the  blessmg  of  Providence, and 
the  constitution  under  w&ch  they  lived.  It 
was  a  case  which  excited  the  honest  zeal  and 
the  fair  and  reasonable  indignation  of  a  great 
number  of  gentlemen ; — ^ail  respectable  men, 
and  competent  to  sit  in  that  jury-box,  as  be- 
tween this  or  any  other  individual  and  the 
jtistice  of  the  country.  But,  gentlemen,  ac- 
cording to  my  learned  friend,  I  was  to  do  one 
of  these  things :  I  was  to  say  to  Mr.  Frost, 
which  I  certainly  should  have  been  glad  to 
liave  said  to  him,  or  any  man  who  stands  in 
the  situation  of  a«  defendant,  if  I  could  do  it 
with  propriety.  What  is  this  story,  Mr.  Frost? 
Can  I  ask  a  defendant,  whom  I  am  to  pro- 
secute upon  the  prima  facie  evidence  laid  be- 
fore me,  what  he  is  to  say  for  himself  in  that 
stage  of  the  business?  It  was  open  to  Mr. 
f^ost  in  every  stage  of  the  business  to  have 
explained  his  conduct.  He  does  not  come 
u|K>n  this  record  to  say,  as  many  persons  have 
said,  I  admit  I  spoke  the  words,  I  will  not 
give  you  the  trouble  to  prove  the  words :  I 
spoke  them  in  a  degree  of  heat  I  am 
(what  he  has  never  yet  said,  for  he  only 
seemed  to  retract),  I  am  sorry  fur  the  words  I 
have  used. 

Gepitiemen,  my  learned  friend  says,  I  should 
have  said  nothipg  to  you  upon  tbesu^ect  of 


France,  and  he  particularly  alludes  to  a  ques- 
tion  put  by  my  wanied  fiiend,  who  will  dp 
me  tne  justice  to  say,  that  I  hud  no  commu- 
nication with  him  upon  any  such  question. 
But  I  will  explain  myself  upon  that,  as  I  think 
I  ought  to  do  upon  every  thing  which  occurs 
in  a  cause. 

Gentlemen,  if  words  of  this  sort  spoken  in 
France  are  a  crime,  I  know  from  his  lordship's 
authority,  as  well  as  the  authority  of  ev^ 
principle  of  settled  law,  that  I  cannot  give 
them  m  evidence ;  and  if  acts  done  in  France 
amount  to  a  crime  against  the  law  of  this 
country,  I  know  also,  I  ought  not  to  give  in 
evidence  upon  an  indictment,  such  as  this  is, 
any  evidence  with  respect  to  the  acts  so  done. 
They  oi^t  to  be  the  subject  of  a  separate 
prosecution:  and  if  my  opinion  had  risen 
higher  upon  that  subject  than  it  does,  I  would 
not  in  the  prosecution  of  this  case  have  even 
risked  such  a  question  as  that,  whether  cer- 
tain acts  can  be  done  and  declarations  made 
in  another  country  by  a  subject  of  this  coun- 
try, without  his  being  amenable  to  the  law  of 
tms  country  ?  It  is  a  question  that  ought  to 
be  tried,  if  it  is  to  be  tried  at  all,  in  a  more 
solemn  form,  than  taken  as  a  mere  collateral 
point  in  evidence.  But  was  not  I  entitled  to 
speak  about  France  ?  Did  not  this  gentleman 
state,  that  things  were  going  on  well  in 
France ; — that  he  had  come  from  France; — 
that  it  was  his  intention  to  go  again  to  France, 
and  that,  according  to  that  intention,  he  did 
go  to  France  ?  Is  not  this  evidence,  that  he 
knew  what  he  was  saying; — that  he  was 
speaking  that  wliich  his  future  acts  confirm- 
ed? TIku  how  does  it  appear,  that  he  was 
drunk,  or  at  least  so  mucn  so,  that  he  could 
not  speak  about  any  thing ; — tliat  he  couki 
not  correctly  speak  his  opinion?  It  is  clear, 
that  he  stated  a  fact  with  respect  to  what  he 
was  to  do,  that  the  future  act  of  his  life  cor- 
responded with ;  and  yet  my  learned  friend 
says,  he  did  not  speak  advisedly  at  all. 

Gentlemen,  another  observation  that  fell 
fi^m  my  learned  friend  was,  with  respect  Xo 
what  I  have  stated  as  to  the  words,  ^  other- 
wise well-disposed.'^  Gentlemen,  give  me 
leave,  in  the  first  place,  to  call  your  attention 
as  fiuras  my  lord  may  think  your  attenti<m 
ought  to  be  called  to  it,  to  what  I  take  to 
be  a  clear  distinction  in  the  law  of  England. 
Gentlemen,  if  words  of  their  own  efBcacy  and 
import  manifest  a  seditious  intention,  the 
uttering  those  words  is  a  misdemeanor.  I 
do  not  desire  you  to  try  this  question  in  that 
manner,  because  I  again  re|>eat  what  I  said 
towards  the  conclusion  of  what  I  before  ad- 
dressed to  you,  that  if  you  should  be  of  opi- 
nion, that  Mr.  Frost  did  not  utter  the  words 
advisedly  and  knowingly,  and  with  an  inten- 
tion to  work  the  mischiet  this  record  imputes 
to  him,  I  do  not  desire  this  conviction ;  out  I 
will  say  this,  that  it  is  a  very  clear  distinction 
in  law  with  respect  to  words  as  they  amount 
to  high  treason;  what  did  the  legisfature  say 
in  those  just  and  beautiful  passages  that  were 
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fead  to  yeu1>y  Mr.  Snidiiey  from  Mrt  Jus* 
tioe  Foster's  Reports^tbat  the  peoftlties  in 
hieh  treason  are  so  exceedingly  great,  tbat 
Although  treasonable  words  were  spoken,  yet 
if  not  s|ioken  with  such  inteiitioii,  they  would 
not,  as  in  the  case  of  high  treason,  expose 
the  subject  to  those  pains  and  penalties; — 
did  they  mean  to  say,  they  soodd  be  no 
ofience  at  all,  if  the  conscience  of  the  jnry 
should  be  satisfied  that  they  were  used  in  a 
wi^  to  make  them  criminal  ?  By  no  means. 
But  if  vou  are  of  opinion  that  these  words 
were  advisedly  spoken,  if  the  woids  them- 
eelves  import  that  seditious  intent  which  this 
record  ascribes  to  them,  I  say  it  foils  directly 
witlun  the  principle  of  Mr.  Justice  Foster, 
namely,  that  it  would-  be  competent  to  the 
^fendant  to  give  evidence  of  his  general 
demeanour  as  a  good  subject  of  the  countiy, 
to  show  that  he  mul  not  that  meaning,  which 
Is  the  primijfade  sense  of  the  words :  if  that 
principle  be  just,  I  say  that  Mr.  Frost  has  not 
tound  in  the  company  below  stairs,  nor  has  he 
found  upon  the  face  of  the  earth,  a  single 
person  to  state  to  you,  that  from  his  general 
demeanour,  when  ne  uttered  these  words,  he 
must  not  have  had  the  fair  use  of  that  judg- 
ment and  disposition,  which  conducts  him 
through  general  life ;  I  say  no  more  about  it; 
I  am  sure  it  would  have  been  competent  to 
bim  to  have  produced  such  witnesses.  Gen- 
tlemen,  it  w<Nild  not  only  have  been  compe- 
tent to  him,  but  from  the  turn  the  cause  has 
tiken,  it  was  made  almost  necessary.  If 
Mr.  Frost  was  drunk,  as  oy  learned  fnend 
wishes  you  to  believe,  from  what  Mr.  Taitt 
Md  ,though  I  think  his  e? idence  will  bear  no 
such  sense; — ^was  there  no  man  up  stairs  who 
could  have  stated  it?  Was  there  no  man 
who  saw  Mr.  Frost  in  the  course  of  that 
evening  tl^t  could  have  stated  it?  Then 
what  is- it  tiiat  Mr,  Taitt  says  upon  the  sub- 
ject f  He  does  not  mean  to  say,  that  he  had 
not  drunk ;  he  says  he  mieht  be  in  liquor, 
•nd  he  did  say,  he  did  not  wmbt  but  he  was 
in  liquor,  but  he  had  not  seen  him  before. 
The  question  is,  whether,  when  he  made,  use 
cf  those  expressions,  he  made  use  of  them  as 
^Kpfessing  his  judgment  upon  the  subject, 
and  with  the  intent  that  this  -record  ascribes 
to  him.  or  whetherhe  was  so  fitf  bereaved  of 
ion  judgment  hy  ebriety  as  to  stand  before 
you,  enmline  himself  to  the  benefit  of  this 
excuse,  that  lie  ought  not  to  be  answerable 
ibr  the  consequences  of  these  acts  upon  that 
ground  f  and  it  would  be  extremely  stranee  if 
n  jury  upon  this  ground  could  acquit  Mr. 
fmt.  Here  are  these  gentlemen  respectable 
in  their  situation,  and  what  have  thev  done  ? 
According  to  what  they  conceived  to  he  Aeir 
duty  as  subjjects  of  the  country,  tiiey  have 
lieen  funiishine  the  means  of  this  proseeu- 
tion,  and  they  bve  not  thought  that  it  would 
disgrace  them,  to  bring  before  a  jury  of  their 
countiy  Mr.  Frost,  to  relate  this  story,  that 
he  stood  in  that  situation  of  mind,  in  whkh 
msy  learned  fiiead's  cross^xaminatton  wsuld 
yQL.XXIL 
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flndca^Mv  to  place  him.  Whaliiver  is  yoor 
yeidict,  it  is  contrary  to  ray  duty  to  press  for 
it  agsinst  your  impression  of  the  real  nature 
of  the  case;  but  the  true*  question  will  b^ 
(and  here  I  will  n^  avail  myself  at  any  lenglh 
of  that  privilege  oqr  learned  friend  says  be- 
longs to  me),  whether  these  words  were  ad- 
visedly spoken  f  Mr.  Frost  goes  into  a  public 
coffee-room,  asserts  that  they  were  doing 
very  well  in  France,  and  at  the  same  time  he 
asserts,  that  it  was  because  there  was  adoo^ 
trine  of  Equality,  and  a  doctrine  of  no  King^ 
at  that  time  established; — but  was  it  ati 
equality  such  as  my  learned  friend  has  stated 
to  you?  No  ;—the  equality  of  risht  to  personal 
security,  to  personal  liberty  and  propwrty,  and 
a  right  to  equal  laws,  was  asserted  indeed  in 
the  constitution  of  the  year  1789;  it  was  an 
equality  which  lefi  every  man  in  possession 
or  that  situatkin  which  the  constitution  as- 
signed him,  from  the  king  on  the  throne  to 
the  meanest  subject,  who  would  be  equally 
entitled  to  the  benefit  of  the  law  of  the  coun- 
try as  any  man  in  it ;  but  that  equality  dkt 
not  live  till  the  6th  of  November,  1799. — 
Why  then,  equahty  mieht  mean  one  thing, 
or  it  might  mean  another;  it  might  meam 
the  equahty  of  1789,  or  it  might  mean  the 
equality  of  1799.  Then  a  stranger  comes  up 
to  Mr.  Frost,\nd  feeline  a^Teatdeal  of  indlg* 
nation  at  hearings tliis  doctrine'  held,  he  says. 
Sir,  what  do  you  tnearr  by  equality  ?  Now 
did  the  duke  of  Richmond  ;^did  Mr.  Pitt, 
the  present  minister  of  state,  who  has  been 
alluaed  to; — did  my  learned  friend,  and  the 
other  persons,  who  are  very  respectable  men, 
as  I  readily  admit  them  to  be,  did  they  ever 
give  such  an  answer  as  Mr*  Frost  gave?  I 
am  free  to  declare  this  isa  country  m  which 
every  man  has  a  right  to  his  opmion  tem- 
perately discussed.  I  am  free  to  sav  with 
respect  to  my  learned  friend,  I  brieve, he  and 
some  of  Ae  most  respectable  persons  in  the 
country,  have  their  opinions  upon  that  s«ri^« 
ject.  I  believe  the  actoal  qnantom  of  poli- 
tical happiness  that  is  enjoyed  in  this  comi- 
tiy,  is,  upon  the  present  system  of  govern* 
ment,  far  beyond  that  which  the  providence 
and  favdur  a£  God  has  ever  dispensed  to  any 
nation  that  ever  lived  upon  tne  face  of  tiie 
earth.  I  have  never  been  able  to  find  in  the 
discordant  systems  of  those  respectable  iier« 
sons,  argument  enough  to  lead  my  mind  to 
doubt  for  a  moment,  whether  I  should  not 
sacrifice  my  duty  to  my  country,  if  I  risked  n 
change  upon  any  principles  that  they  haive 
stated;  but  gentlemen,  do  not  understand 
me  to  say,  that  I  am  wiser  than  they — ht 
from  it ;  but  I  say  it  b  my  duty  to  exetcise 
my  best  judgment,  and  act  accormng  to  it. 

Gentlemen,  what  was  the  answer  that  Mr. 
*Frost  gave?    **  I  will  tell  you  what  I  mean 

Sf  equality ;  I  mean  no  kine/'  Have  any  of 
ose  gentlemen  stated  such  hmpiage?  But 
this  is  not  all;  for  that  winch  is  no  act  of 
deliberation  is  followed  up  by  another  qnes- 
'  >n :  •*  Why  surely  you  cannot  mean  thai 

Digitized  by  VjOOQ IC 


blSi 


33  GEORGE  HI. 


ProcuAngt  againMk  John  Frod 


[516 


there  is  to  be  no  king  in  this  country  f  Says, 
Mr.  Frost,  **  Yes,  no  kins  in  any  country." 
Why,  gentlemen,  the  sin^e  question  is.  Is  it 
the  law  of  EngJUtad  that,these  words  can  be 
spoken^  under  such  circumstances  with  im- 
pun«^  ?  I  am  free  to  say,  that  upon  the  best 
wforaiation  I  can  site  myself  upon  the  Sttb> 
jBcty  I  cannot  feela  doubt  that  the  law  of 
England  does  not  permit  it  I  say  it  is  the 
law  of  Endand,  diat  where  men  will  hold 
luieuafc  of  this  sort,  they  shall  be  deemed 
auiltyof  an  offence  against  the  law  of  Eng- 
land. Why  then,  what  am  I  to  do,  if  I, 
atanding  in  this  situation,  am  to  govern  my- 
self by  the  wisdom  of  the  law  ?  I.sajr  it  is  my 
duty  to  submit  to  your  decision  the  tact  upon 
the  law  as  it  stands ;  if  my  learned  friend  is 
iatisfied  that  the  law  is  not  so^  he  has 
•ne  course  before  him,  or  if  he  thinks  that 
the  law  ought  not  to  be  so,  he  has 
another  before  him.  But  is  the  attomey- 
gpnend  of  this  country  to  say,  I  will,  in  the 
regulation  of  nly  official  conduct,  take  upon 
me  to  saVf  that  I  am  wiser  than  the  legisla- 
ture of  this  country ;  I  will  enforce  what  I 
please,  let  the  exigency  of  the  country  be 
what  it  may? 

Gentlemen,  in  the  first  place  it  is  to  be  ob- 
served, that  the  language  of  Uiat  act  of  par- 
liament is  ezoeedingiv  strong  with  respect  to 
malicious  andadvised  speakmg,  and  it  points 
out  to  a  jury,  that  they  are  to  have  distinct 
evidence  of  the  intention.  This  species  of 
the  intentioD^may  ftdl  under  a  difierent  conat- 
.  deration ;  but  I  do  not  wish  to  examine  it 
ii|K>n  a  different  consideration ;  because  if  in 
tojs  case  the^oids  import  the  intent  that  the 
focord  attributes  to  them,  you  have  that  case 
in  point  of  law,  that  justiies  you  in  finding 
the  defendant  guilty* 

Gentlemen,  navin^  stated  thus  much,  rather 
with  a  view  of  explainins  my  conduct  to  you, 
than  for  the  purpose  of  troubling  you  with 
particular  observations  upon  the  evidence,  I 
will  leave  the  case  here.  I  think,  upon  the 
best  consideration  that  I  can  give  the  case, 
that  the  late  attorney-general  did  rij^t  to 
bring  it  before  the  public.  I  should  not  have 
aj^pesred  here  to-day,  if  I  had  not  thought  it 
ngnt  so  &r  as  to  brmg  it  before  the  public ; 
and  the  reason  I  do  it  is,  that  when  a  consi- 
derable number  of  his  miyesty's  subjects  in  a 
rttptdabU  iituation  feel—my  learned  friend 
says,  your  verdict  ia  to  secure  us  from  being 
in  a  situation  like  France — ^but  when  they 
feel  that  these  words  were  uttered  in  a  man- 
ner that  has  led  them  to  think,  that  some  of 
the  most  valuable  blessings  they  enjoy  under 
the  constitution  of  this  country,  wedded  to  it 
as  they  are,  are  in  danger  when  this  language 
la  pubiiciy  heki:  I  say  it  b  fit,  as  between  the 
attorney-general  and  such  persons,  that  a 
iuiy  of  the  country  should  say,  whether  such 
words  shall  be  spoken  with  absolute  impu- 
nity ?  It  does  appear  to  me  that  they  ought 
not  to  escape  with  absolute  impunity;  but  if 
you  have  any  doubt  in  vour  mmda,  you  will 
finda  verdict  for  the  defendant. 


Lord  Kenton.  Gentlemen  of  the  Jury  ^-— 
I  shall  not  add  much  to  the  trouble  which 
you  have  already  and  necessarily  had  upon 
the  present  occasion.  You  are  selected  in 
some  measure  by  the  parties  themselves,  to 
judge  between  the  parties,  and  you  come  hen, 
as  ali  men  must  come,  with  the  infirmities  of 
human  nature  about  you,  and  I  will  say  in 
conseauence  of  some  sentences  which  fell 
from  the  learned  gentleman  of  counsel  for  the 
defendant,  towards  the  dose  of  his  speech, 
that  if  no  jury  can  conscientiously  find  a  man 
guilt)r,  who  don't  first  find  that  their  own  na« 
ture  is  impeccable,  it  is  in  vain  to  attempt 
herea^r  to  put  in  force  the  criminal  law  of 
the  country;  neither  juries  nor  judges  are 
divested  of  the  follies,  the  infirmities  or  the 
weakness  of  the  nature  to  which  they  be- 
long ;  their  own  knowledge  of  their  own 
weucness  and  infirmities  will  always  urge 
them  to  look  up  with  a  &vourable  eye  at  the 
imperfections  of  others  in  doubtful  cases; 
but  still,  being  in  the  arduous  situation  of  ad- 
ministering justice,  they  will  look  at  the  ease 
with  their  best  understanding  and  decide  as 
their  best  judgment  shall  direct  them  to  de- 
cide.   The  situation  of  advocates  and  judses 


difiers,  perhaps^^  pretty  widely.  The 
urges  every  topic,  sometimes  those  which  may 
intorm,  sometimes  those  which  may  oonfound, 
sometimes  tliose  which  may  amuse  the  jury, 
and  sometimes  those  which  may  amuse  & 
crowded  audience. 

How  far  the  armies  that  entered  the  kin^ 
dom  of  France  did  right ;  how  hi  a  nun^)er 
of  gentlemen  at  the  Thatched-house  tavern 
did  right  |  whether  what  th^  did  was  the  re- 
sult of  wisdom,  or  the  result  of  faction  and 
fol^,  it  is  net  for  us  to  decide.  We  are  not 
here  to  enter  into  the  merits  of  any  particular 
class  of  great  men  in  the  country,,  nor  am  I 
prepared,  because  my  duty  does  not  call  upon 
me,  and  if  it  did,  I  am  afiraid  my  abilities 
would  fail,  to  read  you  a  lecture  upon  govern- 
ment; it  is  enough  in  this  countiy  uat  we 
enjoy  those  blessings  which  the  government 
of  the  country  gives  us;  whether  they  are 
the  best  or  not  tne  best,  every  man  will  jud^ 
for  himself.  Those  who  find  that  their 
hberty  and  their  property,  and  every  thine 
dear  to  them,  are  defended  by  the  even  hanS 
of  impartial  law,,  will  congratulale  themselves 
that  they  live  in  that  country;  and  if  they^ 
find  that  neither  the  history  of  former  timea^ 
nor  the  present  eventful  timesy  produce  ai^ 
greater  blessings  than  their  own^  they  would 
feel  it  with  nsOitude  under  the  providence  of 
God,  and  endeavour  to  eiyoy  it  with  thankful- 
ness. 

Gentlemen,  the  offence  of  which  the  pri- 
soner is  accused,  is,  that  he  has  with  a  sedi- 
tious intention  uttered  the  words  that  have 
been  rehearsed  to  you  aooften,^  Equality  Aert; 
I  see  no  reason  why  any  man  should  not  be 
put  upon  a  footing  with  another ;  it  is  ^ve^ 
roan's  birth-ngbt;'  and  beinj  asked  how  be 
dasedto  hoU  such  language  ui  a^y  pidilic  ^ 
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ate  comfSBT,  tnd  what  he  meant  hy 
quality,  he  said,  *  why  no  king :'  and  bebg 
Iced  whether  he  meant  to  apply  that  obser- 
vation to  this  country,  he  said  *  Yes,  EgumUfy 
kert ;  no  king,  the  constitution  of  this  coun- 
tiy  is  a  bad  one.'    These,  Gentlemen,  are  the 
words  which  the  present  defendant  is  called 
iipon  by  this  pi«>6ecution  to  answer  for  the 
uttering  of.    Gentlemen,  each  of  the  learned 
ceunsel,  in  their  turn,  have  appealed  to  cer- 
tain passages  from  the  works  of  a  most  learned 
and  exoefient  judge,  I  mean   the  late  sir 
Michael  Foster.    It  is  enough  for  me  to  say, 
that  no  passage  that  has  been  selected  from 
that  book,  applies  directly  to  the  question 
before  us ;  but  the  question  there  wasy  whether 
words  could  be  hig^-treason,  or  whether  they 
ooukl  cpnstitute  an  offence  under  an  act  of 
parliament,  made  in  the  reign  of  queen  Anne, 
wdiich  subjected  the  party  to  the  penalties  of 
praemunire,  which  are   grievous  indeed,^! 
think  die  loss  of  all  his  property  and  impii- 
Mnment;  but  it  never  can  be  sud  in  any 
avstem  of  laws,  which  mean  to  prevent  mis- 
chief, that  factious  and  seditious  words  tending 
to  sttbvert  the  ^emment,  are  not  the  sub- 
ject matter  of  iuouify  in  a  criminal  court  of 
jvstice;  it  never  iias  been  sakl,  I  beUeve  it 
never  will.    The  only  question  that  has  been 
made,  is,  how  far  they  can  constitute  the 
crime  of  high  treason,  or  how  far  they  can  sub- 
ject the  parties  to  the  penalties  of  tluit  sta^ 
tute.  If  these  words  were  spoken,  if  they  were 
vpoken  in  a  connexion  which  tends  to  explain 
tnem,  and  to  do  away  the  prim6  faeity  obvious 
lOtentwn  of  them,^I  say,  if  thev  were  spoken 
in  a  context  which  tends  to  explain  them,  and 
show  they  were  inoffensive  words, — ^let  the 
context  be  received,  let  the  favourable  con- 
Btniction  be  put  upon  them ;  but  if  in  your 
opinion  there  is  no  context  lo  explain  them, 
it  is  your  duty  undoubtedly,  by  weighing  and 
deliberating  upon  the  question,  to  decide  as 
your  judgment  shall  lead  ^ou. 

Now  the  first  question  is  how  far  the  words 
have  been  spoken,  ^d  in  order  to  prove  that 
they  have  been  spoken,  four  witnesses  have 
been  called. 

The  first  was  Mr.  Taitt,  who  gives  an  ae* 
twmX  of  his  being  at  the  Percy  coffee-house, 
and  Mr.  Frost  coming  down  there,  and  in  the 
coffee-house  being  asked  by  Mr.  Yatman. 
what  news  from  France,  and  answering  all 
wasgoing  on  well  there,  he  then  Kud,  I  am 
for  ^usJity ;  this  he  repeated  in  a  very  loud 
tone  of  voice;  he  got  oft  his  seat  and  asked 
him  who  he  was ;  Mr.  Yatman  said,  this  is 
Mr.  Frost;  ppon  which  Mr.  Taitt  says,  he 
asked  him  how  he  dared  utter  those  words? 
he  still  continued  I  am  for  equality  and  no 
Icing;  Yatman  asked  him  if  he  meant  no 
Icing  in  this  country  }  he  said  Yes^  no  kings, 
the  constitution  of  this  country  is  a  very  bad 
one.  He  was  asked  upon  the  cross-examina- 
tion, whether  the  man  appeared  to  him  to  be 
cober  or  in  liquor?  he  says  he  did  not  know 
Uun  hcfac^  he  did  not  know  his  inaniiers,  but 
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frdn  the  ii^ords  hevsed,  he  should  mther  sup- 
pose he  was  in  liquor,  but  I  do  believe  he  per- 
fectly understood  what  he  said. 

The  next  witness  was  Ptoul  Savignac,  who 
g[ives  you  the  same  account  of  the  introdocu 
tioB  of  Mr.  Frost  into  the  ooffee-thouse,  and 
repeats  to  you  in  pretty  much,  if  not  exactly 
the  same  terms,  tne  words  that  were  used,  I 
am  for  equality  and  no  king.  Mr.  Savicnaa 
then  says,  he  was  asked  if  he  meant  equaiuity, 
and  no  king  in  this  country,  and  he  says.  Yes, 
there  ought  to  be  no  kiug. 

The  next  witness  who  was  called,  Mr.  Yat^ 
man,  I  think,  repeats  in  pretty  much  the  same 
manner.  And  then  Mr.  Bullock  comes*  who 
put  down  the  words  as  they  occurrea  to  him 
soon  after,  which  he  wished  to  be  signed  bp 
the  persons  in  tiie  room,  but  it  was  not 
signeid.  • 

Gentlemen,  This  is  the  evidence  on  the 
part  of  the  prosecution.  It  has  been  observed 
to  you  that  these  words  were  uttered  at  a 
critical  time  in  the  country,  and  Gentlemen, 
I  have  the  highest  authority,  I  think,  when  f 
appeal  to  the  works  of  Mr.  Justice  Foster, 
though  upon  this  occasion.  I  have  nut  lookej 
into  Uiem,  not  knowing  what  the  words  were, 
nor  what  the  nature  of  the  prosecution  was. 
But  I  think  he  states  that  words  might  bear 
difierent  meanings,  according  to  the  season  in 
which  they  were  spoken,  and  that  those  words 
were  deemed  high  treason  in  the  time  of  king 
Charies,  when  the  mob  were  round  the  house 
of  the  archbishop  of  York,  which  might  not 
have  been  so  applied  if  they  had  been  spoken 
in  other  times. 

Gentlemen,  What  the  times  were,  every 
individual  in  the  country,  who  is  capable  of 
thinking,  has  formed  his  judgm^t  upon; 
that  there  vras  a  vast  numlier  of  the  mass  of 
those  people  who  had  nothing  to  do  with  m^ 
nistry,  and  who  knew  nothing  of  ministry, 
and  who  cared  nothing  about  ministry;  that 
though  the  times  were  perilous,  that  great 
dismay  had  scattered  itseif  all  over  the  couik* 
try,  one  has  learned  from  the  resolutions,  and 
from  ev«y  individual  one  has  conversed  with, 
there  are  those  who  thought  otherwise,  and 
there  might  be  some  perhaps  who  might  re» 
joice  in  the  confusion  of  the  country,  some 
people  perhaps  might.  It  is  ndt  neces- 
sary for  me  to  express  mv  opinion  upon 
the  occask>n,  but  undoubtedly^  if  you  thmk 
those  words  were  spoken  in  seasons,  when 
seditious  words  might  be  the  fore-runners  of 
seditious  acts,  and  that  men's  spirits  were  in- 
flamed, and  might  from  small  beginnings  take 
fire,  and  might  be  brought  into  action,  it  adds 
most  immensely  to  the  criminal  oonstructmn 
you  ought  to  put  upon  the  words :  but,  gen-i 
tlemen,  it  is  not  for  us  to  penetrate  with  ab- 
solute certainty  into  ^e  hearts  of  men,  that 
is  the  business  of  the  great  Disposer  of  all 
things,  andthejudgeofmen;  but  we  have 
an  opportunitv  of  judging  from  overt  acts, 
whether  guilt  belongs^to  them  or  not.  If  any 
reason  can  be  assigned  why  those  words  wwi 
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ned,  kt  the  raiaoB  be  asngDed,  «adkt  a&- 
votir^e  ooostmctiaii  be  put  opoo  what  is 
essi^Md  as  the  reason ;  but  inthout  any  clue 
te  lead  us,  without  any  thing  but  the  words 
expressed  in  the  tenns  which  I  have  stated  Co 
yoOy  we  must  from  those  premises  draw  our 
conclusion.  I  am  sorry  ror  the  individual 
wlio  is  subject  to  eriminal  law,  for  no  man  re- 
joices in  the  punishment  of  another ;  but  pii* 
-1.1 .  1^  inflicted  as  an  example  to  tike 


sons  of  men,  that  they  may  err  in  tnat  coarse 
to  which  they  see  coovktioo  and  punishment 
Mmexed. 

Gentlemen,  it  is  for  you  in  this  ca^e  to  do 
JBStke  between  the  public^  eanying  on  the 
paroseeution  bv  the  attomey-genml,  and  the 
isdividnaL  If  the  question  hanss  in  even 
flcaleSy  inclinatioa  must  be  on  the  side  of 
mercT ;  but  if  you  find  the  whole  evidence, 
and  the  great  gist  of  the  argument  in  favour 
Hf  the  prosecution,  you  are  bound  to  discharge 
your  duty  to  God  end  your  countiy,  and  pro- 
nounoe  him  guilty  of  toe  offinice.  It  is  with 
you  to  consi&r. 

Tbe  Jury,  not  being  acreedy  retired  from 
the  oourt  about  twelve  o'^ock,  to  consider  of 
their  verdict,  and  returned  into  court  about 
lialf  past  one  o'clock,  and  delivered  in  their 
verdict  to  the  court,  that  the  defendant  was 
gttilly. 


Oa  Wednesday  morning,  June  19,  1703, 
Mr.  Frost  attended  to  receive  the  judgment 
of  the  Court.  Mr.  Erskine  addressi^  the 
Court  shortly  in  mitigation  of  the  punish- 
nent  Mr.  Attorney-general  prayed  tiie  sen- 
tence of  the  Court,  with  great  mildness  and 
candour,  submitting  the  whole  matter  to  the 
judgment  of  the  Court,  without  pnqriag  any 
specific  punishment. 

Mr.  Justice  Ashhurst  then  pronounced  the 
judgment  of  the  Court  as  follows : 

John  Frost,  you  have  been  convicted  upon 
ma  indictment  preferred  against  you,  ibr  pub- 
licly speaking  several  scandalous  and  seditious 
words,  tending  to  lessen  in  men's  minds,  that 
love  and  ▼eneration  which  every  honest  and 
flood  man  ough^  to  entertain  for  our  wise  and 
Sappy  constiCution^  and  likewise  to  withdr&w 
the  aflfectioDs  of  his  majes^'s  suljects  from 
his  majesty's  royal  pmon  and  government, 
and  to  stir  up  their  minds  ag^iut  all  kingly 
power. 

The  words  that  are  laid  in  the  indictment, 
ne  spoken  by  you,  are  these,  <<  lam  for  equa- 
lly; I  see  no  reason  why  any  man  should 
not  be  upon  a  footing  with  another,  it  is  every 
man's  bkth-right.'*  And  the  indictment  ftir^ 
ther  stf  tes,  that  bemg  asked  by  some  of  the 
persons  then  present,  how  you  dared  to  hold 
audi  sentiments  in  any  public  or  private  com- 
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that  the  constitution  of  this  realm  was  bad. 
These  are  the  words,  tluft  are  alleged  t» 
have  been  spoken  by  yuu.  That  constituHoa 
which  you  nave  thus  attempted  to  tndoce 
and  vilify,  was  planned  by  wiser  beads  and 
better  hearts  than  your's ;  it  has  stood  the 
test  of  ages,  and  I  trust,  it  is  out  of  tiie  reatk 
of  your  malice,  or  of  any  man  of  such  desefijK 
tion  aa  yourself;  but  though  that  be  tecaa^ 
it  does  not  from  thence  follow,  that  jroa  are 
to  be  suffered  to  vent  vour  malice  acainst  h^ 
however  impotent,  with  hnpunity.  Trie  words 
which  you  nave  uttered,  argue  a  malignity  of 
heart,  and  it  stands  in  need  of  correction,  and 
shows,  that  if  you  had  the  nower,  your  incli- 
nation is  ripe  for  any  mischief  agunst  yw 
king,  your  country,  and  the  constittftioa. 
One  msht  have  expected,  that  being  so  lately 
returned  from  France,  it  must  decidedly  have 
convinced  you  of  the  superior  advantages  to 
be  derived  from  a.  free  constitution,  and  of 
that  safetv  and  protection  which  ail  nis  ma* 
jesty's  subjects  experience  under  its  hi^ipj 
influence,  when  compared  with  that  univmal 
anarchy  and  confiision  with  which  that  unfctw 
tunate  country  is  overrun ;  but  there  may, 
perhaps,  be  too  much  reason  to  suspect,  that 
you  did  not  gti  into  that  country  with  any 
view  of  bringing  back  any  good  and  wholesome 
lesson  to  your  countrymen.  It  has  been  said 
in  excuse  for  you,  that  you  were  in  liquor  at 
the  time  you  uttered  these  words,  that  excuse 
was  not  proved ;  the  words  are  laid  to  be 
advisedly  and  seditiouslv  spoken,  and  the 
jury  have  found  them  to  be  so.  At  best  it  la 
a  bad  excuse,  that  one  crime  should  be  alleged 
as  an  excuse  for  another.* 


tttiaeountiyis  ebidoac^*'  meaning  tberel^ 


*  With  respect  to  the  plea  of  dnmkenneai 
as  a  palliation  of  the  ofieiice,  see  in  this  Col- 
lection the  case  of  lord  Comwallis,  Vol.  VII. 
p.  150;  Dammaree's  Case,  Vol.  XV.  p.  604 ; 
Purchase's  Case,  Vol.  XV.  p.  690.  Alexander 
Stewart's  Case,  Vol.  XVII.  pp.  796,  et  seq.: 
the  Case  of  Maclauchlan,  p.  1009,  and  of 
Goodere  and  others,  p.  1003  of  the  same 
volume.  N*  B.  In  the  Recorder's  speech  to 
the  prisoners  [Goodere  and  others]  on  pass- 
ing sentence  upon  them,  there  is  a  eross  mis- 
pnnt :   *  If  drunkenness  could  be  adniitted  as 

*  an  excuse  for  crimes  of  this  nature,  tl^a 

*  would  be  no  world  tkm  of  virtue  and 
'sobriety.'  [VoL  XVU.  p.  1098]  For(*as 
read  far  men.  The  recorder  [Mr.  Justice 
Fosterl  hath  made  this  correction  in  iA» 
printed  copy  which  belong  to  him.  Vide 
bodson's  Life  of  Foster,  p.  1«,  edit  of  l»n, 
naie  See  alto,  in  addiuoo  to  the.authoiv 
already  reforred  to  in  the  above-mentioAed 
cases,  Hale's  P.  C.  39.  Edett**  Principtes  of 
Penal  law,  c.  18.  s.  g,  and  the  authoritiea 
ooUected  in  Plowd.  19,  cit.  4  Bl.  Comm.  05. 

**  is  not  a  man  drunk  and  sober  the  same 
person,  why  else  is  he  punished  for  fte  ftot 
be  commits  when  drunk,  though  he  be  never 
afterwaids  coDsekius  of  it  ?  JFust  is  much  the 
aamepcnooi  aa  anno  tint  waik^  end  doea 
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There  is  another  circumstaiuXy  which  is  an 
aggravation  of  your  crime,  which  is  from  the 
situation  of  life  in  which  you  are  as  an  attor- 
ney you  must  have  taken  the  oaths  of  alle- 
giance to  l^e  king ;  these  words  that  you  have 
tttUredy  show,  in  your  conduct  and  your  ear* 
ri^e,  how  verv  little  regard  you  have  paid  to 
th^oaths  you  have  taken  \  that  ^erefore  is  a 
bif^  aggravation  of  your  offence. 
^The^ourt  have  taken  all  these  circum- 
ataooes  into  their  considera^n,  and  upon 
inaliire  deliberation,  the  sentence  of  the  Court 
ia^That  you  be  imprisoned  in  his  majesty's 
m»\  of  Newgate  for  six  calender  months,*  and 
XbaX  durinz  that  time  you  do  stand  in  and 
upon  the  pulory  at  ChannMross  for  the  space 
•tone  hour^  between  the  hours  of  twelve  and 

yther  things  in  his  sleep,  is  the  same  person, 
and  is  answerable  for  any  mischief  oe  shall 
do  hi  it.  Human  laws  punish  both,  with  a 
justice  suitable  to  their  way  of  knowledge; 
oecause  in  these  cases  they  cannot  distinguish 
<;ertain(y  what  b  real,  what  counterfeit :  and 
so  the  ignorance  in  drunkenness  or  sleep^  is 
not  admitted  as  a  plea.  For  though  punish- 
ment be  annexed  to  personalis,  and  per- 
sonality to  consciousness,  and  the  drunkard 
perhaps  be  not  conscious  of  what  he  did ;  yet 
human  judicatures  justly  punish  him,  because 
the  fact  is  proved  aeamst  him,  hot  want  of 
consciousness  cannot  be  proved  for  him.  But 
in  the  great  day,  whetein  the  secrets  of  all 
hearts  shall  be  laid  open,  it  may  be  reasoiuible 
to  think,  no  one  shall  be  made  to  answer  for 
what  he  knows  nothing  of;  but  shall  receive 
his  doom,  his  conscience  accusing  or  excusing 
hhn.''  Locke's  Essay  concerning  Human 
Understanding,  book  9,  ch.  97,  s.  92.  See 
also  on  this  subject  the  letters  from  Mo- 
lyneux  to  Locke,  December  93, 1693 ;  Locke 
to  Molyneux,  January  19, 1694,  Molyneux  to 
Locke,  February  17,  1694;  Locke  to  Moly- 
neux, May  96, 1694. 

♦  Deeember  19, 1793.  Between  eleven  and 
twelve,  Mr.  John  FroSt  was  brought  out  of 
Newgate,  and  placed  in  a  coach,  apparently 
very  feeble,  and  rolled  in  blankets.  Mr. 
Kirby,  the  keeper,  accompanied  him  to  the 
house  of  Mr.  Justice  Grose,  in  BToomsbury- 
square,  where  he,  with  two  sureties,  entered 
into  the  recognizance  required  by  his  judg- 
ment for  his  keeping  the  peace.  He  was  then 
discharged  out  of  custody.  As  soon  as  he 
was  at  liberty,  the  multitude  took  the  horses 
out  of  the  carmgei  and  drew  hioi  alos^  the 


two ;  and  that  after  the  expira^n  of  your  im- 
prisonment, you  do  find  soretiea  for  your  gowi 
behaviour  for  the  space  of  five  years,  yourself 
in  500/.  and  vour  two  soretiee  in  100/.  each ; 
and  that  you  be  fiirther  imprisoned  untii  suck 
sureties  be  fimad* 

Lord  JCeiiyoii.-*-And  also  struck  off  the  roD 
of  attomies  of  this  Court. 


In  a  periodical  publicatifMii  for  the  nondiof 
June,  1793, 1  find  the  foUowine  passage : 

**  It  is  somewhat  temarkable  that  as  on# 
of  the  witnesses  against  Mr.  Frost  was  w^itiac 
to  hear  sentence  passed,  he  was  seized  wi£ 
an  apoplectic  fit.  ^y  order  of  lord  Kenyoft 
he  was  carried  into  mt  Court  of  Requests  fat 
the  benefit  of  the  air ;  he  remained  there  som^ 
time  in  violent  corrvtdsions:  amongst  the 
persons  who  collected  about  liim  was  Mr. 
Frost,  who  disregarding  the  asony  he  was  in, 
upbraided  him,  and  declared|  that  divine  vim* 
geance  was  hurled  on  his  gmlty  head.*' 

It  appears  that  in  DeoemlMsr,  1813,  Hr. 
Frost  received  from  his  royal  highness  the 
Prince  Regent,  acting  in  the  name  and  on  the 
behalf  of  the  King,  a  free  pardon,  in  conse- 
quence of  which,  on  Febniaiy  8,  1815,  ^e 
court  of  Kinc:'s-beneh  was  moved,  that  his 
name  should  he  replaced  on  the  Roll:  but,  by 
the  Court :  Though  the  pardon  releases  hhn 
from  all  the  effects  of  the  sentence  upon  him» 
it  does  not  necessarily  follow  that  he  must  be 
replaced  on  the  roll  of  attomies ;  mora  par- 
ticularly as  want  of  practice  and  experience  in 
the  profession  for  one  or  two  and  twenty 
years  must  have  induced  a  degree  of  unfitness 
for  the  employment,  which  could  not  he  si^ 
posed  to  attach  to  an  attorney  on  his  first  ap- 
plication to  be  placed  on  the  rolls.  Motion 
refused. 


[I  have  accidentally  omitted  in  pp.  502, 
SOS,  to  subjoin  to  the  extract  fit>m  Burke^  a 
reference  to  his  Works ;  the  passage  will  be 
found  in  his  Speech  at  Bristol^  previous  to  the 
Election,  1780.— Works,  vol.  3,  pp.  390, 591.3 

streets,  stopping  at  every  marked  place,  parti- 
cularly St.  James's  palace,  Carleton  House, 
Charing-cross,  &c.  to  shout  and  express  their 
joy ;  and  in  this  state  they  conducted  him  te 
Yi\%  own  house  in  Spring-gardens,  where  Mr. 
Thelwall  made  a  speech,  and  intreated  them 
to  separate  peaceably,  which  they  aceordingly 
did.    Ann,  Keg,  Chran. 
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576-  Proceedings  in  the  Court  of  the  Vice  Chancellor^  and  in  the 
Court  of  Delegates^  in  the  University  of  Cambridgej  and  in 
the  Court  of  King's  Bench^  Westminster^  in  the  Case  of  Wil- 
1.UM  Fbend^  Clerk,  M.  A.  for  writing  and  publishing  a  scan- 
dalous Book  or  Pamphlet  intituled,  ''  Peace  and  Union  recom* 
mended  to  the  Associated  Bodies  of  Republicans  andj  Anti« 
Republicans/'  33  &  34  George  IIL  A.  D.  if^S,  1794.» 


On  Saturday  the  ninth  of  Fehruaiy,  1793, 
the  following  Advertisement  appeared  in  the 
Cambridge  Chronicle. 

^  In  the  pressy  and  in  the  course  of  next 
week  will  be  published.  Peace  and  Union  re- 
commended tathe  Associated  Bodies  of  Re- 
publicans and  Anti-Republicans,  by  William 
Frend,  M.  A.  Fellow  ofjesus  College.*' 

On  the  next  Saturday,  a  second  Advertise- 
ment appeared,  statiog,  that  the  Pamphlet 
was  published. 

Soon  after  the  publication,  the  following 
members  of  the  Senate  waited  upon  the  vice- 
chancellor  at  different  times,  to  express  their 
disapprobation  of  the  Pamphlet,  and  their 
wbh,  that  such  notice  should  be  taken  of  the 
author*s  offence,  as  might  best  deelare  the 
censure  of  the  University : — 

W.  Wade,  B.  D.  Fellow  of  St  John's 
Geo.  Whitmore,  B.  D.  Tutor  of  St.  John's 


*  Of  the  proceedings  in  the  vice-chan- 
cellof  s  court,  I  have  met  with  two  reports, 
one  by  John  Beverley,  M.  A.  and  Proctor  of 
the  vice-chancellor's  court,  and  the  other  by 
Mr.  Frend,  the  defendant.  It  should  be  ol!- 
aenred  that  Mr.  Beverley's  report  was  formed 
from  notes  taken  at  the  time  by  the  late  Dr. 
Jowett  The  sources  from  which  Mr.  Frend 
composed  his  publication  are  thus  described 
by  him. 

'<  The  proceedings  of  the  two  courts  are 
given  from  official  papers  received  from  the  re- 
gistrary  and  bedell,  and  notes  taken  down  by 
Mr.  Lambert.  Mr.  Frend's  speech  was  written 
down  by  himself  a  few  days  after  the  delivery 
of  it,  and  though  his  memory  is  not  very  tenar 
cious,  he  has  been  enabled  by  the  notes  of  Mr. 
Lambert  to  give  not  only  the  order  and  lead- 
ing ideas,  but  in  general  the  very  expressions 
used.  The  reader  will  naturally  make  allow- 
ances  for  a  composition  confined  to  the  rules 
of  speaking,  not  of  writing,  two  very  different 
things,  and  recollect  thai  the  latter  is  to  the 
former  what  an  engraving  is  to  a  picture.'' 

These  two  reports  do  not  differ  materially ; 
—however  tlie  account  now  presented  to  the 
public  of  this  most  curious  and  interestioK 
case  is  compiled  from  both,  after  a  carefm 
aoid  minute  examination  of  their  respective 
contents.  Mr.  Frend's  speech  is  given  vcr- 
tono  from  his  own  report  of  it. 


T.  Kipl'mg,*  D.  D*  Dep.  Regius  Prof,   of 

Divmity 
J.  Jowett,  LL.  D.  Tutor  of  Trin.  llall,  and 

Regius  Professor  of  Civil  Law 
W.  lyuthew,  LL.  B.  President  of  Jesus 
J.  Plammn,  M.  A.  Tutor  of  Jesus 
J.  Costobadie,  M.  A.  1 
T.  Bayley,  M.  A.         V  Fellows  ofjesus 
T.CasUey,  M.A.        ) 
J.  Mainwaring,  B.   D.    Margaret  Prof,   of 

Divinity 
P.  Douglas,  6.  D.  Tutor  of  Bene't. 
T.  Lloyd,  M.  A.  Tutor  of  King's 
£.  Kilvington,  M.  A.  Fellow  of  Sidney 
£.  Outram,  M.  A.  Lecturer  of  St  John's 
W.  Walk«r.  M.  A.  Fellow  of  St.  John's 
A.  Frampton,  M.  A.  Lecturer  of  St.  Joba'S 

£.  Bradford,  B.  D.  Tutor  of  Bene't 
H.  Jowett,  M.  A.  Tutor  of  Magdalen 
R.  Glvnn,  M.  D.  Fellow  of  King's 
Jas.  Wood,  a  D.  Tutor  of  St  John's    ^ 
G.  Gordon,  B.  D.  Precentor  of  Exeter 
J.  Smith,  B.  D.  Tutor  of  St  John's 
J.  Oldershaw,  B.  D.  Tutor  of  Emmanuel 
W.  L.  Manscl,  M.  A.  Public  Oratorf 
T.  Salmon,  B.  D.  Fellow  of  St  John's 
J.  Fawcett,  B.  D.  Fellow  of  St.  John's 
H.  Greene,  M.  A.  Fellow  of  Peterhouse 
G.  King,  M.A.         1      ^ 
W.  Pugh,  M.  A.       >  Fellows  of  Trin-  Coil. 
R.  Ramsden,  M.  A.  3 
R.  Tillard,  M.  A.  Fellow  of  St.  John's 
F.  J.  H.  Wollaston,  M.  A.  Tutor  of  Trinity 
liall,  and  Jacksonian  Professor 

In  conseauence  of  these  applications,  the 
vice-chancellor  on  the  fourth  of  March,  de- 
sired ail  the  above  gentlemen  to  attend  him  at 
his  lodge,  where  he  informed  them,  that, 
being  called  upon  by  so  many  respectable 
persons,  he  should  now  think  it  his  duty  to 
proceed  against  the  author  of  the  Pamphlet, 
m  such  manner  as  might  be  thought  advis- 
able. Being  asked,  "  whether  he  meant  in 
such  manner,  as  might  appear  advisable  to 
that  meeting;"  he  answered,  **  No;  but  in 
such  manner  as  should  be  advisable  on  the 
whole" — but  added,  **  that  he  was  veiy  ready 


*  Now  [  1816]  Dean  of  Peterborough, 
t  Mow  Iprd  Bishop  of  BristoL 
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to  hear,  what  they  might  think  proper  to  be 
done;''  and  left  them  m  the  room  to  consult 
together.  The  following  resolution  was  then 
unanimously  asreed  to,  and  deposited  with 
the  vice-chancellor. 

Cemhridge^  Quem't  College, 
March  4th,  1793. 
Resolved  by  the  underwritten  persons, 
members  of  the  University  of  Cambridge, 
that  William  Frend,  Master  of  Arts,  and 
Fellow  of  Jesus  Collie,  be  prosecuted  in  the 
▼ice-chancellor's  cour^  for  having  publicly  and 
notoriously  offended  against  a  grace  passed 
by  the  senate  of  this  University  in  the  year 
1603 :  and  that  the  following  gentlemen  be  a 
committee  to  manage  the  said  prosecution, 
vis.  Dr.  Kipling,  Dr.  Jowett,  the  Margaret  Pro- 
fessor of  Divinity,  the  Public  Orator,  and 
the  reverend  Mr.  Belward.  Fellgw  of  Caius 
CoUcge. 

T.  Kipling 

J.  Jowett 

J.  Mainwaring 

W.  L.  Mansef 

R.  Belward 


Qeo.  Whitmoro 

O.King 
T.Lloyd 

W.  Mathew 

E.Bradford 

R.  Ramsden 

J.  Oldershaw 

A.  Frampton 

W.  WnJford 

1^.  Kilvington 

W.Wade 

£.Outram 

J.  Plampin 

R.Tillaid 

H.  Jowett 

W.Pugh 
W.  Wdker 

J.  Smith 

J.  Costobadia 

F.J.  H.WollaslDn 

J.Wood 

W.Easton 

Thos.  Salmon 

W.Wibon 

U  Greene 

On  the  Friday  following,  the  five  fi«ntle- 
■len,  who  had  been  desirea  to  uhdertsice  the 
jnanagement  of  the  prosecution,  met  to  draw 
up  an  accusation  a^gainst  Mr.  Frend,  to  be 
lodged  with  the  vice-chancellor.  But,  on 
considering  the  forms  and  precedents  of  the 
▼ice-chancellor's  court,  they  found,  that  it  had 
not  been  usual  for  the  accuser  to  dictate  to 
the  Court,  under  what  particular  statute  the 
offender  should  be  punished.  It  was  there- 
lore  thought  necessaiy,  that  they  ^ould  call  a 
9econd  general  meeting;  which  was  accord- 
ingly done:  tod  on  the  llth  of  March,  the 
following  resolution  passed  unanimously : 

CamMdge,  ilih  March,  1703. 
^  Agreed,  that  the  following  words  in  the 
reselution  made  last  Monday,  viz.  '<  against 
a  Oraee  passed  by  the  senate  of  this  univer- 
flitr^^n  the  vear  1603"  be  rescinded,  and  that 
in  lieu  of  tnem  be  suA)stituted  these  words, 
▼iz«  **  against  the  lawi  of  the  university.'' 

T.  Kipling 
J.  Jowett 
J«  Mainwaring 
W.  L.  Mansd 
R.  Belward 
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F.  J.  H.  WoDaslon 

G.  Kine 
G.  Gordon 
W.  Wilson 
11.  Greene 
T.  Lloyd 
R.  Ramsden 
A.  Frampton 
£.  Kilvington 
W.  Walker 
W.  Pugh 
£.  Outram 


G.  Whitmore 
Wm.  Fasten 
Henry  Jowett 
W.  Mathew 
W.  Walford 
£.  Bradford 
J.  Oldershaw 
W.  Wade 
J.  Costobadie 
J.  Smith 
P.  Douglas 

j.woar 

T.  Sahnon 

On  a  subsequent  day  the  manajgers  of  tli6 
prosecution  drew  up  an  accusation  agaiiisf 
Mr.  Frend;  which  was  delivered  to  the  vice- 
chancellor;  Dr.  Kipling  requested  at  the 
same  time,  that  Mr.  Frend  might  be  sum- 
moned into  the  vice-chancellor's  court,  to  an- 
swer to  the  charge.  ^ 

Mr.  Frend  was  aecordinsly  summoned  to 
appear  in  the  vice-chaneelKT's  court,  to  be 
held  in  the  law-schools,  on  Friday  the  drd  of 
May,  at  ten  o'clock  in  the  forenoon. 

Citation. 
To  John  Beverley,  William  Mathew,  and 
Henry  Ounnmg,  esquire  bedels  of  the 
university  of  Cambridge,  or  their  lawful 
deputy  or  deputies. 
Summon  William  Frend,  master  of  arfi, 
and  fellow  of  Jesus  college  in  the  university 
of  Cambridge,  to  appear  before  me,  or  my 
lawful  deputy,  and  mv  assessors,  at  my  next 
court,  to  DC  held  in  the  law-schools  in  Cam- 
bridge, on  Friday  the  3rd  da^  of  Mslj  next, 
between  the  hours  of  ten  and  eleven  in  the 
forenoon  of  the  same  day,  in  a  certain  <ause 
of  office  promoted  by  the  reverend  Thomas 
Kiplii^,  doctor  in  divinity,  and  member  of 
the  saSi  university,  the  said  cause  ,of  office  or 
matter  of  complaint  arising  within  the  juris- 
diction of  the  said  universitv ;  then  and  there 
to  answer  to  an  accusation  laid  before  me,  in 
which  the  sud  WUUam  Frend  is  charged  with 
having  violated  the  laws  and  statutes  of  this 
university  (particularly  the  statute  de  Con* 
cionibus)  bv  publishing  and  causing  to  be  dia- 
persedy  within  the  said  university,  a  certain 
pampmet,  intituled  *'  Peace  and  Union  reconv- 
mended  to  the  Associated  Bodies  of  Republi- 
cans and  Anti-Republicans,''  of  which  uuctor 
Kipling,  the  above-mentioned  promoter  of  this 
cause,  affirms  him  to  be  the  author^  and  in 
which,  according  to  the  accusation  of  the  said 
doctor  Kipling,  religion,  as  estabUshed  bv  puh- 
lic  authorify  within  this  realm,  and  also  all 
ecclesiastic^  ranks  and  dignities  are  impugn- 
ed ;  and  so  from  court  day  to  court  day  until 
the  said  cause  be  ended,  and  further  to  do 
and  receive  as  to  law  and  justice  shall  per- 
tain. Hereof  fail  not  at  your  perils  Given 
under  my  hand  and  seal,  at  Queen's  college, 
Cambridge,  this  SSrd  day  of  April,  in  Uie 
year  of  our  Lord  1798. 

(Signed)       I.  Milmer,  (L.S.) 
John  BeverUy.  Vice-Chirac. 

[Copy.] 
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PRocsEOivas  nt  fB£  Vicc-Chahcblioii's 
Court. 

First  Court  Day. 
At  a  court  holden  before  the  right  vonhip- 
itfl  Isaac  Milner^  D.  p.  vice-chancellor  of  the 
university  of  Cambridge,  and  John  Smith, 
Richard  Fanner,  William  Colman,  Lowther 
Yates,  John  Barker,  Joseph  Turner,  Francis 
Barnes,  William  Craven,  and  Thomas  Postle- 
thwaite,  doctors  in  divinity,  and  John  Fisher, 
LL.D.  his  assessors,  between  the  hours  of 
ten  and  one,  on  Friday  the  3rd  day  of  May, 
1793,  in  the  law-schools  of  the  said  univer- 
sity.   Me  present. 

Geo.  BoRLASBy 

Not.  Publ.  and  Re^str. 
'  On  which  day  a  sum- 


The  office  of  the  judge 

promoted  by 
Tbos.  Kipling,  D.D. 

against  , 

William  Frend,M.  A. 
and  fellow  of  Jesus 
college. 


heretofbre  is- 
sued aninst  William 
Frend,  M.  A.  and  fel- 
low of  Jesus  colleae, 
was  returned  by  John 
Beveriey,  esquire  be- 
del, who  made  oath, 
that  the  same  had 
been  personally  serv- 
ed on  thesaid  William 
^Frend. 

Mr.  Frend  appeared,  and  the  Court  was 
adjourned  to  the  Senate-house.*  Dr.  Colman 
appeared  at  the  adjourned  court.  When  and 
where,  Mr.  Frend  excepted  to  the  court,  as  in 
the  following  papei^  purporting  to  be  a  re- 
nunciation of  the  iurisdiction  of  the  sud 
court;  which  paper  he  read  and  signed  in  the 
presence  of  the  reM^strary,  who  attested  the 
same,  and  deliveredit  to  the  vice-chancellor. 

«Mr  Vice^banedlor; 

^  I  desire  )cave^  before  mj  accuser  enters 
on  bis  office,  to  ofifer  a  few  thmes,  in  the  way 
of  objection  to  the  mode  of  trial,  adopted  by 
Mm,  and  authorized  by  you.  They  will,  I 
hope,  be  found  not  unworthy  of  your  at- 
tention. 

**  I  acknowledge  ^e  receipt  of  a  citation 
ftem  you,  to  attend  in  this  place  at  this  hour, 
fOid  my  presence  here  is  inttrely  owing  to  that 
drcumstance :  but  I  wish  it  to  be  considered, 
as  proceeding  more  from  civility  and  respect, 
than  duty  or  oblisafion.  The  reason  of  which 
distinction  will  he  obvious  from  ^what  I  am 
goinstoaUege. 

**  My  accuser  charges  m^  with  the  publi- 
cation of  a  pamphlet  intituled  ^  Peace  and 
Union  recommended  to  the  associated  Bodies 
of  Republicans  and  Anti-Republicans,**  and 
by  such  pubhcation,  with  impugning  rriigion, 
as  established  by  public  authority  withm  this 
realm,  and  also  all  ecclesiastical  ranks  and 
dignities;  and  by  such  impugning,  with  having 
Rotated  the  laws  and  statutes  or  this  univer- 


*  This  adjournment  was  unde,  as  tiie  Law- 
schools  were  tpo  small  to  eontam  the  au- 
dience. 


sity,  particularly  the  statute  *  De  Concioni- 
bus." 

"  Now  the  violation  of  the  statute  "  Dc 
Concionibus"  being  made  the  principal  charge 
against  me,  I  apprehend,  that  I  ought  not  to 
liAve  been  citea  to  app^  in  the  vice-chan- 
cellor's court,  hut  before  the  vice-chancellor, 
and  a  majority  of  the  heads  of  oollegesy  ail 
ofl^nces  against  that  statute  being  made  cog^ 
nizable  by  him  and  them  jointly ;  and  that 
there  is  no  instance  of  any  person  beine  cited 
to  appear  here  for  such  an  offence.  The  dif- 
ference between  the  vice-chancellor's  court, 
and  a  meeting  of  the  vice-chancellor  and  a 
majority  of  the  heads  of  houses,  I  suppose  to 
consist  in  the  following  particulars : 

'<  1.  The  vice-chancellor's  court  subsists 
by  ancient  custom,  and  charters  confirmed  by 
an  act  of  parliament,  and  ought  to  be  held  at 
stated  times,  for  the  purpose  of  receiving  com- 
plaints, and  hearing  ana  determining  causes, 
whereas  the  other  meeting  derives  its  ex^- 
istence  and  authority  wholly  from  queen  Eli- 
zabeth's statutes,  and  from  the  nature  of  it, 
can  only  be  occasionally  assembled,  in  the 
same  manner,  that  the  same  or  other  persons 
meet  occasioiudly  in  the  senate  or  other  pbce, 
for  the  execution  of  other  parts  of  the  sama 
statutes. 

'*  3.  The  vioe-ehancellof's  court  is  a  court 
of  record,  from  wftich  no  appeal  can  go  to  any 
of  the  courts  in  Westminster-hall,  biAQnlyto 
the  senate  of  the  university. — ^Whereas,  I  ap- 
prehend.  that  no  appeal  can  go  to  the  senate 
from  a  determination  of  the  vioe-chaaoellar 
and  hkeads,  acting  under  the  statute  <<  DeCuo^ 
cionibus,'^  though  such  determination,  lika 
that  of  a  nayor  and  aldermen  in  any  dvlX 
corporation,  may  be  liable  to  a  review  m  tbe 
court  of  King^B-bench. 

"  3.  The  vice-chancellor  »tting  in  his  court, 
possesses  the  power  of  punishing  all  offences, 
cogpizable  in  it,  without  the  concurrence  of  a 
majority  of  the  heads  of  houses,  such  con* 
currence  being  in  no  case  necessai^  to  punisb, 
but  only  to  punish  in  a  particular  manner.— 
Whereas  in  the  exercise  of  the  power  given 
in  the  statute  ^  De  Concionibus/*  such  con- 
currence is  in  eveiy  step  made  absolutely  jie- 
cessary. 

**  4.  The  immediate  object  of  a  citatios 
into  this  court  is  punishment;  whereas  tbe 
immediate  object  of  a  citation,  before  the 
vice-cliancellor  and  a  majority  of  the  he«is 
under  the  statute  ^  De  Concianibus,"  is  not 
punishment,  but  the  revocation  of  enof. 

^  5.  These  isno  pretence  from  the  statute, 
nor  fiom  any  practice  under  it,  for  the  ap- 
pointment or  allowance  of  a  promoter,  such 
office  being  peculiar  to  ecdesiaslkal  courts. 

^*  5.  The  vice^chanceUor  has  ondotditedly 
in  his  court  the  power  of  compelling  evidence,, 
and  that  upon  oath,  neither  of  which  can,.  I 
suppose,  be  done  by  him  and  a  miyosity  of 
the  heads,  assembled  for  the  purpose  m  en- 
forcing the  statute  "  De  Concionibus.'' 

'*  For  these  waaensy  at  least  till  slioQgev 
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Wittiam  Frendt  Clerh^  M.  A. 

ones  to  ihe  Contrary  shall  be  alleged,  I  think 
myself  obliged  to  renounce  the  jurisdiction  of 
this  court,  and  do  hereby  renounce  such  juris- 
diction, so  long  as  the  violation  of  the  statute 
••  De  ConcioniDus"  is  made  the  principal  or 
any  pari  of  the  charge  a^inst  me.  And, 
though  I  should  in  the  iirst  instance  have 
-willingly  submitted  to  answer  for  any  supposed 
breach  of  that  statute,  before  the  vice-chan- 
cellor and  a  majority  of  the  heads  of  houses, 
or  before  the  vice-chancellor  in  this  court  for 
the  breach  of  any  other  law  of  the  university 
properly  cognizable  in  it,  I  now  desire  time 
to  be  advised,  whether  havmg  been  wrong- 
fully cited  to  appear  in  this  court,  on  a  sup- 
posed offence  against  that  statute,  with 
the  acquiescence  at  least,  if  not  the  appro- 
bation of  the  heads  of  colleges,  I  am  any 
liMiger  liable  to  a  trial  for  the  same  offence, 
either  before  the  vice-chancellor  and  heads 
under  the  statute  so  often  mentioned,  or  to 
the  vice-chancellor  alone,  under  any  other 
law  and  statute  of  the  university. 
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"  \V.  Frend." 

Signed  by  W.  Frend,  in  the  presence  of  me, 
Geo.  Borlase, 
•  Not.  Publ.  and  Registrary. 

Tlie  vice-chancellor,  after  deliberatino;  with 
the  assessors,  pronounced  for  the  jurisdiction 
of  the  court :  and  ordered  Dr.  Kipling;  to  bring 
forward  his  charge.  Mr.  Frend  desired,  that 
the  renunciation  might  be  entered  on  the 
recortb  of  the  court,  and  that  the  Grace  **  Cum 
StatutisAcademia',''  Oct.  24,1609,  might  be 
read,  part  of  which  was  read  by  Mr.  Frend — 
the  vice-chancellor  objecting  to  tlie  reading 
the  whole  at  that  time,  and  saying  it  might 
be  read  in  the  course  of  his  defence. 

Dr.  Kipling  desired  that  the  charges  might 
be  exhibited  m  writing;  which  was  allowed : 
and  the  said  charges  or  articles  were  read ; 
and  a  copy  of  the  same  was  ordered  by  the 
vice-chancellor  to  be  delivered  to  Mr.  Frend, 
ejid  was  so  delivered. 

Then  the  promoter  rose,  and  Mr.  Frend, 
rising  at  the  same  time,  addressed  the  vice- 
chancellor,  and  desired  that  the  accuser  might 
not  be  permitted  to  speak  till  he  had  put  on 
his  proper  academical  habit.  At  this  a  vio. 
lent  burst  of  laughter  and  clapping  from  the 
audience  ensued.  The  vice-chancellor  seemed 
Yehcraenlly  moved,  and  looked  up  to  the  gal- 
lery, as  if  going  to  reprimand  the  yoim^  men ; 
but  the  burst  was  over,  and  the  noise  had 
ceased  before  the  vice-chancellor  could  speak 
to  order. 

The  promoter  said,  that  the  vicc<hancellor, 
he  supposed,  would  be  required  next  to  put 
on  his  robes  too.  The  vice-chancellor  treated 
Mr.  Frend's  requisition  as  frivolous;  and 
Dr.  Kipling  began  by  praying,  that  the  charges 
might  oe  accepted  in  writing,  and  a  copy  of 
them,  with  a  copy  of  the  pamphlet  annexed, 
given  to  the  defendant.  Thi«  was  allowed, 
and  the  charges  were  read  by  the  promoter. 

VOL.  XXXI, 


Universitjf  of  Cambridge, 
.      Jl%3,  1793. 

In  the  name  of  God,  Amen.  We  Isaac 
Milner,  doctor  in  divinity,  vice-chancellor  of 
the  university  of  Cambridge,  and  judge  of  the 
court  of  the  chancellor,  masters  and  scholars, 
of  the  said  tmiversity,  lawfully  constituted 
and  appointed;  to  you  William  Frend,  master 
of  arts,  and  one  of  the  fellows  of  Jesus  col- 


and  offences,  said  by  you  to  liave  been  com- 
mitted:  but  more  especially  for  having  writ- 
ten, published,  and  caused  to  have  been  dis- 
persed, within  the  said  university,  a  book  or 
pamphlet,  intituled  "  Peace  and  Union  re- 
commended to  the  associated  Bodies  of  Re- 
publicans and  Anti-Republicans;  by  William 
Frend,  M.  A.  Fellow  of  Jesus  College,  Cam* 
bridge.  Printed  for  the  Author,  by  P.  C. 
Croft,  St.  Jves,  1793,  (price  one  shilling).*' 
In  which  said  book  or  pamphlet,  religion, 
as  established  by  public  authority  within  this 
realm,  and  also  all  ecclesiastical  ranks  and 
djj^ities,  are  impugned.  At  the  promotion 
ofthe  Rev.  Thomas  Kipling,  doctor  in  divi- 
nity, and  a  member  of  this  university.  And 
wc  do  object  and  article  as  follows :  (that  is 
to  say) 

In  the  first  place,  we  article  and  object  to 
you,  the  aforesaid  William  Frend,  that  the 
university  of  Cambridge  was  founded  and  en- 
dowed, and  by  an  act  of  parliament,  made  iri 
the  thirteentn  year  of  the  reign  of  queen 
Elizabeth,  was  incorporated  by  the  name 'of 
the  chancellor,  masters,  and  scholars  of  the 
university  of  Cambridge,  for  the  maintenance 
of  good  and  Godly  literature,  and  the  virtuous 
education  of  youtn,  within  the  said  university : 
and  moreover,  that  the  letters  patents  granted 
to  the  chancellor,  masters,  and  scholars  ofthe 
university  of  Cambridge,  in  the  third  year  of 
the  reign  of  our  then  sovereign  lady,  queen 
Elizabeth,  and  all  other  letters  patents  granted 
to  the  said  university,  by  any  of  the  progeni- 
tors or  predecessors  of  our  said  queen,  were, 
by  the  said  act  of  parliament,  declared  to  be 
thenceforth  good,  effectual,  and  available  in 
law,  to  all  constructions  and  purposes ;  and 
we  object  and  article  the  premises  jointly  and 
severally,  and  every  part  thereof. 

8.  Also,  we  article  and  object  to  you,  the 
aforesaid  William  Frend,  that  in  Uiis  present 
year  of  our  Lord,  one  thousand  seven  hundred 
and  ninety- three,  you  €lid  publish,  and  cause 
to  be  dispersed,  within  this  university,  a 
scandalous  book  or  pamphlet,  of  which  you 
are  the  author,  intituled  "  Peace  and  Union  re- 
commended  to  tl\e  associated  bodies  o^  Re- 
publicans and  Anti-Republicans;  by  William 
Frend,  M.  A.  Fellow  of  Jesus  college,  Cam- 
bridge. Printed  for  the  Author,  by  P.  C. 
Croft,  St.  Ives,  1793 ;- '  which  said  book  or 
pamphlet  is  annexed  to  these  presents,  and 
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prared  to  be  admitted  as  if  inserted  herein ; 
ana  we  article  and  object  as  above. 

8.  Also,  we  article  and  object  to  you  the 
aforesaid  William  Frend,  that  in  the  twenty- 
ninth  page  of  the  aforesaid  book  or  pamphlet, 
you  have  defamed  the  public  liturgy  of  the 
established  church,  by  affirming  that ''  it  is 
▼ery  &r  from  that  standard  of  purity  in  doc- 
trine, which  is  reqiured  in  such  compositions;'' 
and  we  article  and  object  as  above. 

4.  Also,  we  article  and  object  to  you  the 
aforesaid  William  Frend,  that  in  a  paragraph 
contained  in  pa^es  36, 37, 38,  of  the  aforesaid 
book  or  pamphlet,  beginning  at  the  words 
*<  The  same  passions,'*  and  ending  with  the 
ivords  "  Episcopal  convocations,"  you  affirm, 
that  the  public  worship  of  the  great  body  of 
Christians  is  idolatrous;  including  in  this 
charge  the  members  of  Uie  church  of  Eng- 
land, as  evidenUy  appears  from  the  context ; 
and  we  article  and  object  as  above. 

5.  Also,  we  article  and  object  to  you  the 
afores^d  William  Frend,  that  in  the  thirty- 
ninth  page  of  the  aforesaid  book  or  pamphlet, 
you  have  asserted,  that ''  ecclesiastical  courts, 
ecclesiastical  ranks  and  titles^  are  all  repug- 
nant to  the  spirit  of  Christianity/'  and  we 
article  and  object  as  above. 

6.  Also,  we  article  and  ol^ect  t9  you  the 
aforesaid  William  Frend,  that  you  have  pro- 
fanely reviled  and  ridiculed  the  most  sacred 
office's  of  religion,  as  enjoined  by  the  church 
of  England,  and  performed  by  its  ministers, 
in  the  following  passa^,  contained  in  the 
thirty-ninth  and  fortieth  pages  of  the  afore- 
aaid  book  or  pamphlet  (that  is  to  say), "  The 
laaty,  like  brute  beasts,  sit  tamely  under  this 
usurpation :  a  man,  if  a  priest  or  minister 
eDters,  is  not  a  master  of  his  own  house,  he 
must  not  thank  God  for  the  blessings  of  Pro- 
vidence at  his  own  table,  he'  caimot  pledge 
his  faith  to  a  lovely  woman  without  the  in- 
terference of  the  priest,  his  offspring  must  be 
sprinkled  by  sacred  hands,  and  at  death  he  is 
not  committed  to  his  long  home,  without  an- 
other spiritual  incantation. 

"  These  superstitious  prejudices  arc,  with- 
out doubt,  highly  beneficial  to  the  interest  of 
the  clerical  community,  but  the  morals  of 
neither  party  are  consulted.  The  laity  are 
apt  to  imagine,  that  there  are  some  practices, 
in  which  tney  may  be  indulged  witnout  any 
imputation  on  their  Christian  character  ;  and 
the  gentleman  in  black  is  supposed  to  put  on 
a  p^icular  set  of  features  and  oehaviour  with 
his  clothes;"  and  we  article  and  object  as 
above. 

7.  Also,  we  article  and  object  to  you  the 
aforesaid  William  Frend,  that  at  the  time  of 
publishing  the  aforesaid  book  or  pamphlet, 
yoo  were  a  master  of  arts,  and  member  of  this 
university  ;  and  that  you  now  are  a  master  of 
arts  and  a  fellow  of  Jesus  college,  in  this  uni- 
versity, and  therefore  notoriously  subject  to 
the  jurisdiction  of  this  Court ;  and  we  article 
and  object  as  above. 

8.  Also,  wc  article  and  object  to  you  the 


aforesaid  William  Frend,  that  by  the  laws  and 
statutes  of  this  university,  particularly  by  tha 
forty-fifth  statute,  intituled  ''DeConcionibus;'* 
and  by  a  decree  passed  in  the  senate  of  this 
university,  on  the  ninth  day  of  June,  one 
thousand  six  hundred  and  three,  it  is  ordained 
and  provided,  thsUt  all  and  every  person  or 
persons,  impugning  religion,  as  by  law  esta^ 
olished  within  this  realm,  or  impugning  eo* 
clesiastical  ranks  and  dignities,  may,  and 
ought  to  be  proceeded  against  and  punished, 
by  suspension  from  academical  degrees,  by 
expulsion,  or  by  banishment ;  and  we  artide 
and  object  as  at>ove. 

9.  Also,  we  article  and  object  to  you  the 
said  William  Frend,  that  of  and  concerning 
the  nremises,  complaint  hath  been,  and  is 
rightly  and  duly  made,  by  this  party  promo- 
vent,  to  this  Court  and  the  judge  thereof. 

Wherefore  the  party  proroovent  in  this 
cause,  prayeth  right  and  justice  to  be  done, 
and  administered  to  him  effectually ;  and  that 
the  said  William  Frend,  in  regard  to  his  great 
rashness  and  presumotion  in  the  premises^ 
may  be  duly  correctea  and  punished  as  the 
law  requires. 

The  articles  having  been  read^  Mr.  Frend 
objected  to  article  1st,  as  far  as  it  concerned 
the  cause  in  question.  The  vice»chancellor 
declared  that  objection  already  over^ruled  by 
the  Court. 

Mr.  Frend,  By  your  own  authori^,  or 
conjointly  with  the  heads  ? 

Mr.  VicC'Chanceilor,  By  my  own,  and  the 
heads  as  my  advisers. 

Did  they  concur  with  you? — They  did. 

Do  they  now  ? 

The  vice-chancellor  turned  to  the  bench, 
and  now  asking  the  heads,  declared,  They 
concmxed  before,  and  do  now. 

The  second  article  was  then  read,  and  Dr. 
Kipling  proposed  to  call  witnesses.  Mr. 
Frend  objected  to  the  calling  any  witnesses^ 
until  the  secundus  diesjuridicm,  and  read  part 
of  the  grace  "  Cum  Statutis,'  &c.  be^ning 
at  the  words,  *^  Sccundo  die  iuridico^  to  the 
words  '<  per  reum  datu^^  and  required  time  ia 
answer  according  to  the  statutes. 

The  vico-chancellor  said,  it  was  not  necefr- 
sary  to  comply  literally  with  that  grace. 
Bemg  asked  oy  Mr.  Frend,  on  what  account; 
the  vice-chancellor  said.  That  the  difficidty  of 
observing  it  would  be  very  great;  that  it 
never  had  been  accurately  observed ;  that  it 
would  clash  with  some  of  the  statutes,  and 
particularly  it  would  limit  the  power  of  sum- 
mary proceedings.  Mr.  Frend  still  urging 
the  propriety  of  its  being  strictly  attendee  to^ 
was  asKcd  by  the  vice-chancellor.  Do  you 
then  insist  on  the  promoter's  witnesses  not 
being  called  till  the  second  day  ? 

Frend,    I  do. 

Mr.  Vice-chancellor,  Do  you  wish  for  time 
to  prepare  your  defence  ? — I  wish  for  aJl  the 
time  allowed  me  by  the  statute.  The  com- 
missary then  interposed,  and  said.  These  wit- 
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Hesset  might  be  admitted  now  by  the  first 
part  of  the  statute.  On  being  asked  by  Mr. 
trend,  What  part?  he  said,  TPnat  this  delay 
was  dispensed  with,  if  the  cause  was  levior  et 
ardinaria,  Mr.  Frend  asked.  Can  that  cause 
be  called  one  of  the  leviorety  which  may  drive 
the  accused  from  the  university,  and  deprive 
him  of  his  degrees  ?  The  commissary  an- 
swered, That  the  distinction  between  leviores 
tokd  graviores  caiuas  did  not  arise  from  the 
magnitude  of  the  consequences,  but  from  the 
«i8e  or  difficulty  of  proof. 

Frend,  If  you  allow  it  to  be  a  causa  levior, 
your  proceedings,  to  be  sure,  may  be  sum- 
manr. 

The  promoter  observed,  the  appointment 
ef  a  second  day  seemed  intended  as  an  indul- 
gence to  the  actor,  to  prepare,  &c.  but  this 
indulgence  he  did  not  desire,  and  was  ready 
toDroceed  now. 

Mr.  Frend  replied :  I  do  not  know  that  the 
actor  is  meant  to  be  particularly  indulged  in 
idm  grace.  J  conceive  it  to  be  for  the  benefit 
of  afi  parties  -.  and  as  such  I  do  desire  that 
lh(e  time  m^  be  allowed,  and  that  the  actor 
may  be  required  to  proceed  according  to  law. 

Mr.  Vice'Chancetlor.  You  desire  time, 
then,  for  your  defence  ? — Frend,  I  desire  the 
tbne  allowed  by  law. 

The  vice-chancellor  then  retired  with  the 
eommissaty  and  heads,  to  the  lobby,  rc- 
turoed,  and  desired  the  registrary  to  read 
his  notes,  which  were  then  altered,  in  va- 
rious instances,  by  the  commissary.  A 
long  conversation  now  took  place  between 
thtt  vice-chancellor  and  commissary;  after 
which  the  vice-chancellor,  addressing  Mr. 
Frend,  said,  that  though  he  did  not  think 
his  demand  for  time,  as  founded  on  the  sta- 
tute, good ;  yet,  as  he  judjged  it  reasonable  to 
give  him  time  to  make  his  answer,  it  was  al- 
fowed :  and  the  Court  adjourned  till  Friday, 
May  10th,  ten  in  the  morning,  in  the  same 
place. 

Mr.  Frend  desired  the  Court  would  under- 
stand, that  he  did  not,  in  this  demand,  mean 
to  make  his  defence  that  day:  it  was  appro- 
priated to  the  examination  of  the  promoter's 
witnesses,  and  to  that  business  only  he 
fthoiild  expect  the  Court  to  attend. 


Second  Court  Day. 

At  a  court  holden  before  the  right  worship- 
fa\  Isaac  Milner,  D-D.  vice-chancellor  of  the 
university  of  Cambridge,  and  John  Smith, 
Richard  Farmer,  William  Colman,  Lowther 
Ystes,  John  Barker,  Joseph  Turner,  Francis 
Barnes,  William  Craven,  and  Thomas  Postle^ 
thwute,  doctors  in  divinity,  and  John  Fisher, 
LL.D.,  his  assessors,  between  the  hours  of 
VOL  and  one,  on  Friday  the  tenth  day  of  May, 
1793,  in  the  senate  house  of  the  said  univcr- 
flty*  Me  present. 

Geo.  Boklase, 

Kot.  FubL  and  Begi^. 


The  officeof  the  judge 

promoted  by 
Thos.  Kipling,  D.  D. 

againtt 


On  the  opening  of 
the  Court,  the  judge 
asked   Mr.  Frend,  if 

J  he  was  now  ready  to 
answer  the  charges 
laid  against  him.  Mr. 
Frend  declared,  that 
he  did  not  come  with 
the  idea  of  answering  to  the  charges  this  dav ; 
but  that  he  was  ready  to  act  according  to  tne 
laws  of  the  university,  and  referred  again  to 
the  grace,  passed  Oct.  24,  1609.  On  which 
the  vice-chancellor  said,  that  as  Mr.  Frend  on 
the  last  court  day  urged  the  necessity  of  ad- 
hering strictly  to  the  grace  of  Oct.  24, 1609, 
and  according  to  his  own  explanation  of  what 
is  there  stated ;  he  thought  it  expedient  now 
to  explain  his  ideas  concerning  the  meaning 
and  authority  of  it. 

The  Vice-Chancellor  then  gave  his  reasons 
at  large,  in  support  of  the  present  proceeding, 
and  explained,  according  to  the  best  of  his 
judgment,  in  what  sense  this  grace  is  to  be 
considered  as  obligatory,  and  in  what  sense  its 
authority  could  not  be  admitted. — ^Ile  said| 
tliis  court  had  unquestionably  authority  to* 
proceed  more  or  less  summanly ;  and  in  the 
present  instance,  he  did  not  yet  perceive  the 
shadow  of  a  reason  for  departing  from  the 
usual  practice.  He  added,  that  he  was  ready 
to  listen  with  the  utmost  attention  and  pa* 
tience,  as  long  as  any  thing  could  be  advanced 
on  either  side.  His  object  was  to  do  substan- 
tial Justice,  and  he  exhorted  both  tbe  accuser 
and  the  accused,  to  use  no  unnecessary 
delay. 

Question  from  Mr.  Frend,  Whether  the 
judge  meant  to  proceed  according  to  the 
statute  "  De  Concionibus*'  simply,  or  whether 
that  statute  made  a  part  of  the  law,  under 
which  the  judge  was  now  proceedinjg  ? — I  cer- 
tainly consider  myself  as  not  acting  under 
that  statute  separately,  but  as  a  part  of  tho 
law  on  which  I  mean  to  proceed. 

Whether  the  judge  said  this  from  his  own 
authority,  or  with  the  assent  and  consent  of 
the  heads?— I  do  not  think  it  necessary  to 
answer  that  question  repeatedly. 

Mr.  Frend  protested  against  the  Court  now 
proceeding;  as  he  said,  there  was  not  now 
present  with  the  vice-chancellor,  a  majority 
of  the  heads,  and  therefore,  he  could  not  pro- 
ceed to  take  the  examination  of  witnesses,  on 
oath,  as  long  as  the  statute  "  De  Concioni- 
bus''  is  made  a  part  of  the  statutes  on  which 
the  accusation  is  founded.* 

Dr.  Kipling  then  read  the  second  article, 
and  the  vice-chancellor  asked  Mr.  Frend 
whether  he  admitted  or  denied  the  same  ? — 
That  he  had  before  generally  denied  them  all, 
asserting  them  to  be  false,  wicked,  and  mali- 
cious. 

Witnesses  were  then  called  on  the  part  of 
the  promoter. 

•  Dr.  Posllethwaite,  Master  of  Trinity  Col- 
lege,  was  absent  on  this  day  ^— Fr«a(i. 
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Harvey  Alger  sworn,  and  (a  pamphlet 
being  put  into  his  hand  by  Dr.  Kipling)  de- 
posed as  follows : 

Dr,  Kipling,  Did  you  ever  see  that  book 
before?— H  4/ new.  Yes. 

Did  you  purchase  it  of  any  one  ? — Yes. 

Of  whom  ?-~()f  Mr.  Lunn  the  bookseller. 

[The  coniniissary  asked,  Is  that  tlie  book 
that  was  delivi  red  to  Alger  ?— Yes. 

Has  it  been  in  his  possession.^ 

Mr.  Frend  observed,  that  it  ought  never 
to  have  been  out  of  court,  and  conceives  that 
theconunissary  must  join  with  him.  Nothing 
was  said  in  reply.] 

About  what  time? — On  Friday  the  19th  of 
April,  179J 

Who  delivered  that  book  into  your  hands  ? 
•—Mr.  Lu nil's  journeyman. 

How  do  you  know  that  to  be  the  very  book 
you  received  from  Mr.  Lunn*s  journey  man? — 
By  having  marked  it  on  the  cover,  and  by  an 
L.  for  Lunn. 

Did  you  make  these  marks  before  you 
delivered  the  book  out  of  your  hands  ?— Yes. 

Can  you  •-ay,  on  vour  oatli^  that  it  is  the 
ver}*^  pamphlet  you  delivjered  mto  my  hands 
tlie  last  court-day? — Yes. 

How  do  you  know  it  to  be  verv  same  ? — By 
the  letter  L.  which  I  know  to  be  my  hand- 
writing, and  there  are  other  marks. 

Did  you  look  at  the  letter  L.  particularly, 
when  you  delivered  the  book  into  my  hands^ 
on  the  last  court-day  ?— I  did. 

Did  you  look  at  it  again  particularly,  when 
I  returned  it  to  you  ? — 1  did. 

Had  it  been  in  possession  of  any  person 
besides  yourself,  since  the  last  court  oay  ? — 
No. 

Question  by  the  Coiumi^utry.  At  what 
time  was  it  delivered  to  you? — At  the  close 
of  the  business  in  court. 

Question  from  the  Court,  Where  does 
Mr.  Lunn  live  ? — In  Trumpington-street. 

Question  to  Dr.  Kipling.  Have  you  any 
more  questions  to  ask?— Not  any  very  ma- 
terial or  necessary  now. 

Question  to  Witness.  Can  you  read? — Yea. 

Witness  was  ordered  to  read  the  title  of  the 
said  pamphlet,  and  read  as  follows:  *'  Peace 
and  Union  recommended  to  the  associated 
bodies  of  Republicans  and  Anti-Republicans: 
by  William  Frend,  M.  A.  and  fellow  of  Jesus 
collesre,  Cambridge.  Printed  for  the  author, 
by  P".  C.  Cxoi\  St.  Ives,  1793.  Price  one 
shilling." 

Dr.  K,  Did  you  deliver  the  same  book 
into  my  hands  this  morning,  when  I  came 
into  court  ? — Yes. 

Mr.  Frend  cross-examined  the  said  Witness. 

Are  you  not  Dr.  Kipling's  servant  ?— I  am. 

For  whom  did  you  purchase  this  book  ? — 
iFor  Dr.  Kipling. 

\yith  what  intention  ? — By  Dr.  Kipling*s 
desire.  When  Dr.  Kipling  ordered  me  to 
buy  it,  he  did  not  say  what  was  his  intention. 
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When  did  you  make  the  two  marks?—! 
made  them  in  Uie  kitchen  before  I  took  the 
book  to  Dr.  Kipling. 

Why  were  you  induced  to  make  thoso 
marks  and  letter,  before  you  gave  the  book 
to  Dr.  Kipling? — By  Dr.  Kipling's  order. 

How  long  did  it  remain  in  Dr.  Kipling's 
possession  after  the  first  ^livery  ?— About 
two  days. 

Who  delivered  it  into  your  possession  at 
the  end  of  the  two  days.^~Dr.  Kipling. 

For  what  purpose  did  Dr.  Kipling  deliver 
it  to  you  ? — He  desired  me  to  lock  it  up. 

Did  Dr.  Kipling  assign  any  reason  for  iu 
being  locked  up? — No. 

Did  you  keep  it  locked  up  ? — I  did. 

With  what  intention  did  you  keep  it  locked 
up? — ^With  no  other  intention  than  by  Dr. 
Kipling's  order. 

By  whose  order  did  you  take  the  book  from 
the  place  where  it  was  locked  up?^By  Dr. 
Kiphng's  order. 

Did  you  bring  the  book  to  court  the  last 
court-da V  by  Dr.  Kipling's  order? — Yes. 

Was  this  book  pro<luu>d  in  court?— I  gave 
it  to  Dr.  Kipling  in  the  Senate-house-vard, 
before  I  came  mto  court ;  but  cannot  say  what 
became  of  it  after. 

Why  could  not  this  book  be  out  of  your 
possession  between  the  last  court-day  and 
this  ? — Because  I  locked  it  up  as  soon  as  I 
went  home,  and  have  had  the  key  in  my  pob«( 
session  ever  since. 

Fhilip  Life  sworn. 

Dr.  Kipling.  Do  you  know  the  last  wit* 
ncss,  my  servant?— I  know  him  by  sight. 

Do  you  recollect  ever  delivering  to  that 
servant  a  pamphlet,  intitied  '^  Peace  and 
Union,  &c.  by  William  Frend,  M.  A."?-.I 
do. 

Do  you  recollect  about  what  time  you  de- 
livered it  to  him  ?  - 1  do  not. 

Can  you  say  from  whence  that  pamphlet 
came,  which  you  delivered  to  my  servant  ? — 
I  cannot. 

Had  Mr.  Lunn  any  of  those  pamphlets  in 
his  shop  on  the  19th  of  April  last,  e.\cept  tho 
twenty  copies  which  the  witness  himself  had 
received  from  Mr.  Frend? 

[This  question  was  over-ruled  by  the 
Yice-Chancellor  as  putting  words  into  the 
mouth  of  the  witness.  Mr.  Frend  said,  he 
prompted  the  last  witness,  and  is  now  prompt- 
ing  this.] 

Did  you  ever  receive  any  copies  of  the 
piimphlet,  intituled  <'  Peace  and  Union,  &c." 
from  Mr.  Frend  himself? — I  did. 

How  many  copies? — Twenty  copies? 
.  On  what  Jay  ?->0n  the  3d  of  April  last. 

Had  Mr.  Lunn  any  copies  of  this  book  at 
that  time  unsold: — Not  that  I  know  of. 

Did  Mr.  Lunn,  to  your  knowledge,  procure 
any  copies  of  this  pamphlet,  from  any  other 
quarter,  between  the  3d  and  19th  of  April 
last?— Not  that  I  know  of;  at  least  I  did  not 
go  for  any. 
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iVt  what  place  did  you  receive  those  twenty 
copies  of  the  pamphlet  from  Mr.  Frend? — At 
Mr.  Trend's  room  in  Jesus  College. 

Why  did  you  go  thither  for  any  copies  of 
tfie  pamphlet  ? — ^f  applied  to  Mr.  Bowtell  for. 
some  copies,  but  he  had  none.  Mr.  Bowtell 
told  me  that  Mr.  Frend  had  them  all. 

Were  you  directed  by  Mr.  Lunn  to  go  to 
Mr.  Bowtell  for  some  copies? — I  was. 

What  did  you  say  to  Mr.  Frend,  when  you 
first  went  to  Mr.  Frend's  chambers  ? 

[Mr.  Frend  asked  the  Court  whether  such 
questions  were  proper?  Dr.  Kipling  insisted 
on  the  question  neing  asked;  and  it  was 
therefore  asked  ] — I  cannot  exactly  say  what 
the  words  were;  the  purport  of  them  was, 
that  Mr.  Lunn  presented  his  compliments  to 
Mr.  Frend,  and  having  sold  all  the  copies  of 
his  pamphlet  which  he  had,  would  thank  him 
for  50  copies  more. 

Do  you  recollect,  whether  you  asked  Mr. 
Frend  for  copies  of  his  pamphlet  ?— I  do. 

Did  Mr  ["rend  make  any  answer  to  you 
on  tlie  occasion,  and  what? — As  near  as  I 
can  recollect,  Mr.  Frend  said,  that  he  did  not 
think  he  had  fiAy  copies;  but  that  Mr.  Lunn 
should  have  all  he  had. 

Did  Mr.    Frend,  immediately  aAcr  this, 

deliver  you  any  copies  ? The  commissary 

thought  this  a  leading  ques);ion ;  and  there- 
fore Die  promoter  asked, 
*'  What  did  Mr.  Frend  do  immediately  after 
^this? — When  I  went  to  Mr.  Frend's  rooms, 
he  was  not  in  them.  Some  little  time  after- 
wards, I  saw  him  standing  in  the  .court; 
when  I  went  to  him,  and  delivered  the  mes- 
sage I  have  repeated :  I  then  went  with  Mr. 
Trend  to  his  rooms,  when  he  delivered  to  me 
80.  copies  of  the  pamphlet,  intituled  <*  Peace 
and  Union.*' 

What  did  you  do  with  these  QO  copies?*- 
I  brought  them  home  to  Mr.  Lunula  shop. 

You  mentioned  to  Mr.  Frend,  that  Mr. 
Lunn  had  sent  you  for  more  copies  of  the 
pamphlet,  because  Mr.  Lunn  then  had  none 
remaining  unsold  in  his  shop :  Was  this  a 
part  of  Mr.  Lunn's  message  or  not  ? — As  near 
as  I  can  recollect,  it«was. 

Promoter.  I  will  explain  the  purport  of 
my  question  in  a  few  moments.  I  wish  to 
know  whether  Mr.  Lunn  had  -any  unsold  on 
April  the  3d.  When  first  asked  the  Question, 
he  seemed  uncertain;  he  now  speaks  posi- 
tively that  he  had  not 

Mr.  ¥rend  asked,  Why  he  remembered 
the  day  when  he  came  to  his  rooms  ? — Be- 
cause I  gave  Mr.  Freud  credit  in  Mr.  Lunn's 
ledger  on  that  day. 

By  whose  instructions  did  you  take  the 
memorandums  now  in  your  hand  ?-—"  They 
are  only  dates.  Mr.  Lunn  thought  it  proper 
for  me  to  take  tliem  down. 
.  The  Kev.  Thoi.  Lhyd,  M.  A.  was  then 
called.  Mr.  Fraud  objected  to  bis  evidence^ 
and  desired  that  his  objection  might  be  re* 
cocded  by  the  registrary. 


Mr.  Frend.  I  ask  the  Court  whether  a 
person  concerned  in  the  prosecution,  may  b^ 
a  witness  in  the  cause  ?  Because  Mr.  Lloyd, 
now  standing  in  this  court,  was  one  of  the 
twenty-seven,  or  of  the  number  which  as- 
sembled at  the  vice-chancellor's  lodge,  and 
there  entered  into  certain  resolutions  respect* 
ing  this  cause ;  by  which  resolutions  Dr.  Kip. 
ling,  Dr.  Jowett,  Mr.  Mansel,  Mr.  Belward 
and  Mr.  Mainwaring,  were  appointed  ma* 
uagers,  (as  I  understand)  to  carry  on  in  their 
names,  this  prosecution.  A  copy  of  which 
resolutions,  I  requested  Dr.  Kiphne  to  send 
me.  But  he  (Dr.  Kipling)  returnea  word  la 
his  first  answer^  in  writing,  that  he  had  them 
not.  I  sent  a  second  note  to  Dr.  Kipling,  to 
desire  to  know  by  what  means  I  might  pro- 
cure a  copy  of  these  resolutions.  He  return^ 
ed  me  for  answer  in  writing,  that  thev  were 
in  the  possession  of  the  vice-chancellor.  I 
wrote  bet\^een  the  hours  of  twelve  and  one 
of  that  day,  to  the  vice-chancellor,  and  re- 
ceiving no  answer  from  him,  I  wrote  agaia 
between  the  hours  of  five  and- six,  requesting 
that  as  my  interests  were  much  involved  in 
tho^e  resolutions,  I  might  be  &voured  with  a 
copy  of  them.  Between  the  hours  of  seven 
and  ei^ht,  the  vice-chancellor  sent  me  word 
in  writmg,  that  he  did  not  think  himself  aii« 
thorized  to  comply  with  my  request.  I  now 
again  make  that  request,  considering  the  pro- 
duction of  that  paper  as  necessary  to  the  coo- 
ducting  my  defence  in  the  prosecution  of  tbif 
cause,  and  being  ftilly  convinced  (whether 
those  resolutions  are  to  any  purpose  or  not  in 
themselves)  that  a  very  bad  use  has  been 
made  of  them  by  the  twenty-seven,  to  preju- 
dice me  in  the  eyes  of  the  piiblic,  and  of  the 
university. 

The  Vice-Chanceilor  turned  to  the  com- 
missary, and  after  some  little  conversation, 
addressed  Dr.  Kipling : 

Dr.  Kipline,  Mr.  Frend  desires  to  see  the 
resolutions :  have  you  any  objection  to  the 
production  of  them  ? — I  leave  it  to  the  di^ 
cretion  of  the  Court. 

Court  replied.  The  Court  cannot  direct  the 
conduct  of  any  of  the  parties. 

Dr.  Kiplingy  (after  a  little  pause)  Am  1 1» 

five  a  decisive  answer  ?  I  see  no  reason  why 
e  should  not :  1  am  wilhng  that  he  should. 

Vice-Chancellor, '  I  see  none.  I  believe 
I  sent  next  day  to  Mr.  Frend,  that  as  soon  as 
a  regular  accusation  was  formed,  I  would  scad 
them.  I  called  a  meeting  of  the  heads,  and 
it  was  their  opinion  that!  should  not. 

Commissary,  I  will  lake  Mr.  Frend's  ob- 
jection fiiUy.  Mr.  Lloyd  is  no  accuser  before 
the  Court,  and  therefore  a  competent  witness. 

Mr.  Frend  asked :  Mr.  Vice  Chancellor, 
is  this  with  the  concurrence  of  the  heads  N— 
They  do  not  object.  ♦ 


•  In  Mr.  Beverley's  Report  of  this  case  it 
is  stated  that,  in  answer  to  Air.  Frend's  ob- 
jection to  Mr  Lbyd's  evidence  (on  accovmi 
of  his  being  one  of  the  number,  wUcb  Qn 
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Mr.  Lkyd  was  then  sworn,  and  depoted  as 
follows: 

Dr.  Kipling,  What  pamphlet  is  that  you 
hold  in  vour  hand?  [Mr.  Frend  observed, 
thatthis  looked  like  connivance.  It  seemed 
as  if  the  promoter  had  directed  the  witness 
to  bring  tnc  book,  that  the  promoter  might 
ask  him  what  it' was:  and  objected  to  the 
question,  but  the  Court  admitted  it.] — A 
pamphlet,  intituled  "  Peace  and  Union,  by 
Wm.  Frend,  fellow  of  Jesus  College." 

Did  you  purchase  it,  or  was  it  given  to  you? 
«^I  purchased  it. 

Of  whom? — Of  Mr.  Lunn  the  bookseller. 

Did  you  purchase  it  before  the  3d  of  April 
or  after  ?— After  that  date. 

How  long  after  that  date  ?—4)n  Thursday 
the  18th  of  April. 

CaiKyou  say  upon  your  oath,  that  it  is  the 
r€ty  pamphlet  you  bought  in  Mr.  Lunn's 
shop? — I  can. 

Did  you  receive  it  from  Mr.  Lunn  himself, 
or  his  roreman  ? — From  his  foreman. 
The  Witness  cross-examined  by  Mr.  Frend. 

Was  there  any  agreement  between  you 
and  the  prorooier,  to  appear  here  with  a 
pamphlet? — I  was  asked  by  Dr.  Kipling,  if  I 
nad  any  objection  to  appear,  and  had  none. — 
It  was  a  voluntary  act. — ^Thc  same  principle 
that  led  me  to  petition  for  a  prosecution,  led 
me  also  to  take  the  part  I  now  do,  in  it. 

(The  Question  bein^  repeated  bv  Mr.  Frend.) 
— I  haa  no  objection  to  purchase  a  pam- 

Shlct  for  the  express  puipose  of  appearing 
ere  against  Mr.  Frend,  and  to  brin^  home 
the  charge  against  liim,  and  convict  him  of 
publishing. 

Was  there  any  agreement  between  you  and 
Dr.  Kipling  concerning  purchasing,  keeping, 
and  exhibiting  the  pamplilet  before  this 
Court? — Dr.  Kipling  sug^sted  tome,  to  take 
every  proper  method  for  identifying  the  pam- 
phlet, ana  qualifying  myself  as  a  witness  on 
this  occasion. 

Were  you  one  of  the  twenty- seven,  or  a 
greater  or  less  number,  who  had  met  at  the 
vice-chancellor's  and  entered  into  certain  re- 
solutions respecting  this  cause? — I  have  the 
honour  to  be  of  that  number,  and  I  thank 
Mr.  Frend  for  makingit  known. 

Did  you  vote  for  Dr.  Kipling  being  chair- 
laan^  in  that  meeting  ? — ^I  did. 

Did  you  debate  on  the  mode  of  prosecution? 
—The  plan  was  pot  finally  settled  on  that 
occasion,  there  certainly  was  a  debate. 

By  whose  direction  aid  you  go  to  the  vice- 
chanceller's  lodge  on  that  day?— I  think  it 
was  in  conseauence  of  a  message  from  Mr. 
Vice-chancellor,  1  am  not  very  positive,  but 
believe  it  was. 

signed  the  resolutions)  the  Court  though^ 
the  evidence  to  be  competent;  but  deter 
mined  that  as  he  was  one  of  that  number, 
they- thought  it  their  du^  to  receive  his 
testimony  with  oautkHi. 


Did  you  vote  for  the  five  managers  ?— I  do 
not  think  it  came  to  a  regular  voting. 

Were  they  nominated  ? — ^Their  names  were 
mentioned. 

Was  there  any  question  of  depriving  Mr. 
Frend  of  his  property  at  that  meeting? — I 
rather  think  it  was  hinted  by  some  person 
present,  that  a  prosecution  might  go  to  that, 
out  that  it  was  not  a  necessaiy  consequence. 
The  question  was,  whether  the  college  might 
not,  on  account  of  the  university  prosecuting, 
proceed  to  exclude  him  from  ms  fellowship; 
out  I  do  not  pretend  to  be  accurate.  I  cannot 
answer  for  my  memor}',  as  I  did  not  come  to 
answer  this. 

Mr.  Frend.  Certainly:  I  suppose  yon 
came  for  a  very  different  purpose.  Was  it 
not  said,  that  to  deprive  Mr.  Frend  of  his 
property  was  a  matter  of  comparatively 
small  moment  ? — I  do  not  recollect  that  re^ 
mark. 

Mr.  Lloyd  gave  in  his  copy,  and  the  pro^ 
moter  desired  that  it  misht  be  identified  to  be 
a  duplicate  of  that  already  in  court 

Philip  Life  called  again. 

Dr.  Kipling.  Do  you  recollect  a  pamphlet 
being  sold  to  Mr.  Lloyd,  intituled,  "  Peace 
and  Union  ?" — I  do. 

Do  YOU  recollect  whether  it  was  sold  after 
the  Sra  of  April  or  before  ?— I  think  after. 

Question  trom  the  Court.  How  come  you 
to  recollect  selling  that  pamphlet  to  Mr. 
Lloyd  ? — By  Mr.  Lloyd  writing  his  name 
on  It. 

(Being  shown  a  pamphlet).  Is  this  the 
same  ? — ^It  is  like  it,  but  I  am  not  sure  it  ia 
the  same ;  I  have  no  circumstance  fixed  in 
my  memory,  which  will  enable  me  to  say 
with  certainty,  that  the  pamphlet  was  really 
sold  to  Mr.  Llovd  after  tne  Srd  of  April )  and 
do  not  remember  that  it  was  dated ;  the 
pamphlet  being  dated  is  the  sole  circumstance 
whicn  leads  me  to  suppose  it  was  sold  then. 

The  same  witness  cross-examined  by  Mr. 
Frend. 

Why  do  you  remember  the  day,  on  which 
you  have  said  you  came  to  my  room? — ^Be- 
cause I  gave  Mr.  Frend  credit  for  SO  copies^ 
in  Mr.  Lunn's  ledger. 

By  whose  instructions  did  you  take  the 
memorandums  in  your  hand  ?  — By  Mr. 
Lunn*s. 

Euro^  Alger  called  agun  and  examined  l^ 
Dn  JGpUng. 

Are  you  in  possession  of  a  c<my  of  the 
pamphlet,  intituled  **  Peace  and  Union,''  by 
Mr.  Frend  ? — I  am. 

Where  did  you  purchase  it?— Of  Mr.  Bowtell. 

About  what  time?— On  Friday  the  19th  of 
April  last. 

Question  from  Mr.  Frend.  Did  you  buy 
this  second  copy  by  direction  of  Dr.  Kipling? 
—I  bought  both  books  by  the  direction  of 
Dr.  Kiphng. 
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John  Bcwtelly  senr.  called  and  sworn. 

Dr.  Kipling,  Do  you  recollect  selling  a  copy 
of  a  pamphlet,  intituled,  "  Peace  and  Union/' 
by  Mr.  Frcnd,  to  my  servant  ? — I  do. 

FroHl  whom  had  you  that  pamphlet? — 
From  Mr.  Frend. 

Did  you  go  to  Mr.  Frcnd's  chambers  for  it? 
-^No. 

Where  then  did  Mr.  Frend  delivet  it  to 
you  I — I  received  it  from  Mr.  Frend^  in  my 
own  house. 

Did  Mr.  Frend  bring  it  himself  to  your 
house  ? — ^No. 

Who  then  brought  it  to  your  house  ?— It 
came  to  my  house  in  a  parcel  directed  to 
Mr.  Frend. 

Do  you  know  from  whence  that  parcel 
came  ? — I  do  not. 

What  did  that  parcel  contain,  besides  that 
one  copy  sold  to  my  servant?— It  contained 
that  pamphlet,  and  several  other  duplicates. 

How  do  you  know  that  it  contained  several 
other  duplicates  of  that  pamphlet  ? — I  saw 
them  when  the  parcel  was  opened. 

Who  opened  that  parcel  ? — Mr.  Frend  him- 

How  long  had  the  parcel  been  in  your 
house  before  Mr.  Frend  came  to  open  it  ? — 
I  do  not  now  recollect,  whether  Mr.  Frend 
came  the  same  day  on  which  it  arrived  or  not, 
but  it  was  on  the  same,  or  the  following  day. 

Did  Mr.  Frend,  deliver  that  said  copy,  and 
several  others,  to  be  sold  for  him  ? — ^He  did. 

Did  he  give  you  any  commission  about  the 
remaining  copies  ? — I  do  not  recollect  that  he 
did. 

Did  he  give  no  directions  to  send  any  copies 
to  Mr.  Merrill  or  Mr.  Lunn  ? — ^I  do  not  recol- 
lect that  he  did. 

Did  you  hear  Mr.  Frend  give  any  such  di- 
rections to  your  servant  ? — He  did. 

Inform  the  Court  what  those  directions 
were. — Mr.  Frend  directed  my  servant  to 
take  one  of  the  inclosed  parcels  to  Mr.  Mer- 
rilly  another  inclosed  parcel  was  directed  to 
be  taken  to  Mr.  Lunn. 

Question  from  the  Court,  Were  any  of  the 
parcels  under  cover  ?— They  were  tied  up  with 
the  titles;  so  that  no  print  was  seen.  The 
ends  of  the  pamphlet  were  blank. 

Uow  did  you  know  that  these  pamphlets 
vcrc  copies  of  '*  Peace  and  Union  V* — I  do 
not  know  that  they  were  copies  of  *'  Peace 
and  Union.*' 

bo  you  know  that  the  pamphlet  now  pro- 
duced by  Dr.  Kipling's  servant^  was  the  pam- 
phlet sold  by  you?--I  do  not  know  that  it 
was. 

Mr.  Frend  cross-examined  the  witness. 

Have  you  not  sold  for  me,  a  variety  of 
1>ooks  of  different  authors,  addressed  both  to 
yourself  and  Mr.  Frend,  in  parcels  firom  Lon- 
don ? — I  have. 

CharUt  Dkkentj  LL.  D.,  called  by  the  Pro- 
moter, and  sworn. 
Dr,  XipHng.  Have  you  in  your  possession  at 


present,  that  pamphlet,  intituled,  ^  Peaoeand 
Union,  &c.''  by  William  Frend,  that  was  showit 
to  me  by  a  friend  of  yours  and  mine,  about  a 
week  ago;  containing  an  appendix  in  two 
parts  ? — I  have. 

Produce  it  to  the  Court.  (Produced.)  Of 
whom  had  you  that  pamphlet  ?— Of  my  friend, 
Mr.  Frend.  I  went  to  the  printing  office  at 
St.  Ives,  where  Mr.  Frend  was  packing  up 
many  others.  I  took  Up  one  of  the  pamphlets, 
and  asked  him  whctKcr  I  might  take  one» 
Mr.  Frend  consented  to  my  taking  one 
fwhich  I  have  now  in  my  hand),  but  said,  that 
ne  designed  to  have  sent  me  one. 

How  do  you  know,  that  it  is  the  same 
pamphlet  you  took  up  at  that  time^^Hisce 
ocuhs  video.'  I  know  it  by  my  own  hand- 
writing on  it. 

Being  asked  what  he  had  written,  he  read^ 

**  Sont  bona,  mnt  qnasdam  nwdioate,  wmt  nwte  ptanu* 

Dr.  Dickens  was  desired  by  Mr.  Frend  la 
read  what  he  had  written  at  the  end  of  the 
book. 

He  read, 

Siste  per  fidem,  at  the  bottom  of  the  stairs 
Nolo  per  Jovem,  saithgood  Mr.  E^tcs 
,Nil  dictum  quod  non  dictum  sit  pnua. 

The  Court  was  then  adjournsd  to  the  nest 
day  at  twelve  o'clock. 


Third  Court  Dat. 
At  a  court  holden  before  the  right  worshipful 
Isaac  Miluer,  D.  D.,  vioe-chancellor  of  the 
university  of  Cambridge,  and  John  Smith, 
Richard  Farmer,  William  Colman,  Lowthcr 
Yates,  John  Barker,  Joseph  Turner,  Francis 
Barnes,  and  William  Craven,  Doctors  in  Di- 
vinity, and  John  Fisher,  LL.  D.,  his  assessors, 
between  the  hours  of  twelve  and  six,  on  Satur- 
day the  eleventh  of  May,  1793,  in  the  Senate- 
house  of  the  said  university. 

Me  present. 

Geo.  Borlase. 
Not.  PubL  and  Registr. 


The  office  of  the  judge 

promoted  by 
Thos.  Kiphng,  D.  D. 

againti 

William  Frend,  M.  A. 
and  fellow  of  Jesus 
College. 


f  Certain  Resolutions 
respec  ting  thiscause^ 
by  which  Dr.  Kip- 
ling, Dr.  Jowett,  Mr. 
Mansel,  Mr.  Main- 
waring,  and  Mr.  Bel- 
ward,  were  appointed 

Q-.  ,^  managers  to  carry  on 

this  prosecution,  were  read. 

Dr.  Kipling  desired  tliat  the  two  pamphlets 
produced  yesterday  in  court,  the  one  by  Har- 
vey Alger,  the  other  by  Dr.  Dickens,  might 
be  examined  by  the  Court,  that  the  Court 
might  be  satisfied  that  they  were  duplicates 
of  the  pamphlet  **  Peace  and  Union''  in  aU 
respects,  excepting  an  appendix  annexed  to 
the  latter. 

Mr.  Frend  observed ;  it  would  save  trouble 
if  the  promoter  would  say  for  what  end  Dr. 
Dickens  was  produced  at  au» 
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l>r.  Kipling  replied;  it  will  save  no  trbuble^ 
theiefore  I  shall  go  on  in  my  own  way. 

Mr.  Frend,  Dr.  Dickens  only  spoke  to 
ft  fact  in  Huntingdonshirey  with  which  this 
Court  has  no  concern. 

The  Vice-Chaneellor  holding  a  paper  in  his 
lund,  addressed  Dr.  Kipling;  You  consented 
that  a  copy  of  these  resolutions  should  be 
given  to  Mr.  Frend  ? 

Dr.  Kipling  answered.  I  did  consent  that 
Mr.  Frend  might  have  a  sight  of  them. 

The  papers  were  then  delivered  to  Dr. 
Kipling,  wno  after  looking  at  them  and  a  short 
oonsultation  with  the  oUier  four  managers, 
Midy  they  contain  nothing  we  are  asliamed 
of;  yet  1  am  unwilling  to  gratify  an  imperti- 
nent curiosity. 

The  papers  were  then  delivered  into  court, 
and  publicly  read.     [See  them,  ante,  p.  525.] 

Mr.  Frend  requested  that  they  might  be 
left  with  him  during  the  silting  of  the  Court, 
which  Dr.  Kipling  objected  to. 

John  Boatell^  junr.  called  and  sworn. 

Dr.  Kipling,  Do  you  recollect  seeing  Mr* 
¥tend  a  few  weeks  a^o  open  a  parcel  in  Mr 
Bowtell's  house  contaming  some  pamphlets  ? 
—Ido. 

Did  Mr.  Frend  deliver  any  of  those  pam- 
phlets to  you  \ — ^He  lefl  some  there  for  me 
to  take  out. 

Did  he  himself  give  you  directions  about 
ihem  ?-^Yes. 

What  were  those  directions  ?— To  take  one 
parcel  to  Mr.  Merrill's  and  one  to  Mr.  Lunn*s. 

Did  you  see  the  title  page  of  any  one  of 
those  pamphlets  ?— Of  some  that  laid  loose. 

What  was  the  title  page  as  nearly  as  you 
can  recollect  ?-- Peace  and  Union. 

Do  yod  recollect  any  person's  name  on  the 
title-page  ? — Mr.  Frend's. 

Were  you  d'n-ected  to  carry  out  any  of  those 
pamphlets  that  laid  loose? — Yes. 

Who  gave  you  those  directions?  —  Mr. 
Frend. 

To  what  gentlemen  did  he  direct  you  to 
cany  them?— To  Dr.  Edwards. 

To  any  other  persons?— -To  Mr.  Lambert, 
sod  to  Mr.  Marsh. 

Were  you  to  deliver  any  message  with  the 
pamphlets  ? — I  do  not  remember  that  I  was. 

fo  whom  did  you  deliver  that  parcel  which 
Mr.  Frend  ordered  you  to  carry  to  Mr.  Lunn's? 
—To  Mr.  Life. 

Who  is  Mr.  Life  ?— Mr.  Lunn's  journeyman. 

Can  you  say  how  many  pamphlets  were  in 
that  parcel?— They  were  tied  up  in  fifties, 
and  I  took  one  parcel. 

To  whom  did  you  deliver  that  parcel  which 
Mr.  Frend  directed  you  to  carry  to  Mr.  Mer- 
rill ?— To  Mr.  Merriirs  maid  servant. 

Do  you  know  her  name  ? — ^No. 

Can  you  recollect  her  person,  when  you  see 
her  again?— No. 

Mr.  Vice-Chancellor.  Should  you  know 
her?-^o. 

Question  from  the  Court,  Do  you  know  what 
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those  pamphlets  were,  which  jwi  delivered 
to  Mr.  Merrill's  maid  servant  ?-^No. 

Philip  Life  again  called  and  examined  by 
Dr.  Kipling, 

Do  you  recollect  ever  receiving  from  John 
Bowtell,  junr.  a  parcel,  containing  50  pam* 
phlets  or  thereabouts  ? — I  do. 

Did  you  open  that  parcel  yourself?—!  can- 
not charge  my  memory,  whether  Mr.  Lunn 
or  I  opened  it. 

Did  you  see  the  parcel  opened  ?— I  saw  it 
when  it  was  open. 

What  were  the  contents  of  it  ? — It  con- 
tained 50  copies  of  a  pamphlet,  intituled, 
^*  Peace  and  Union  recommended  to  the  Asso- 
ciated Bodies  of  Republicans  and  Anti-Repub« 
licans." 

Was  there  any  person's  name  upon  the 
title  page  ? — Yes,  Mr.  Frend's. 

What  might  be  the  interval  of  time,  or 
nearly  so,  between  your  receiving  the  parcel, 
and  seeing  it  open  ? — I  saw  it  open  the  same 
evening  it  was  brought. 

Are  you  sure  that  the  parcel  of  pamphlets 
that  you  saw  open,  was  the  very  parcel  that 
you  received  from  John  Bowtell,  jun.  ? — I  am 
sure. 

Did  John  Bowtell,  jun.  deliver  any  message 
to  you,  with  that  parcel? — ^He  said  it  came 
from  Mr.  Frend. 

Did  he  say  for  what  purpose? — I  do  not  re* 
collect  that  he  did. 

Have  any  of  those  pamphlets  been  sold  in 
Mr.  Lunn's  shop  ? — Yes. 

How  many  ?— The  whole  fifly. 

On  what  authority  did  you  undertake  to 
sell  them  } — I  cannot  say. — It  was  Mr.  Lunn's 
onlcr  they  should  be  put  in  the  shop  for  sale. 

Have  any  more  copies  of  the  same  pamphlet 
been  sold  in  Mr.  Lunn's  shop  ? — Yes. 

How  many  more  ? — About  seventy. 

Do  you  know  where  those  seventy  copies 
came  from  ?— I  went  for  fif^y  of  them  to  Mr. 
Bowtell's  house,  and  for  the  other  twenty,  to 
Mr.  Frend's  rooms: 

Did  you  receive  the  fifty  copies  yourself 
from  Mr.  Bowtell  ?— I  did. 

What  did  you  do  with  them.' — I  brought 
them  home  to  Mr.  Lunn's  shop. 

Are  all  those  50  copies  sold  ? — They  are. 

Were  they  all  sold,  before  you  went  to  Mr. 
Frend's  chambers  for  more  copies  of  the  same 
pamphlet? — I  believe  they  were,  but  cannot 
speak  with  any  certainty. 

[Dr.  Kiplih<;  observed  to  the  Court,  the 
other  twenty,  you  will  remember,  wcrcjproved 
to  have  been  brought  from  Mr.  FretxTs 
rooms.3 

Do  you  know,  whether  any  more  copies  of 
the  same  pamphlet,  were  brought  into  Mr. 
Lunn's  shop  for  sale?— I  never  saw  any,  after 
the  twenty  copies  I  received  from  Mr.  Frend. 

Do  you  believe,  that  no  more  than  thoee 
120  copies,  which  have  been  just  now  men- 
tioned, were  exposed  to  sale  is  Mr.  liUiui*s 
shop  ?— 'I  do. 
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Mr.  Trend,  At  what  time  did  the  sale  of 
these  pamphlets  begin  at  Mr.  Lunn^s?— 
Sometime  about  February  the  13th  last. 

John  Bowtdlf  sen.  called  and  examined  again 
by  the  Promoter. 

Dr.  Kipling,  Did  you  ever  delhrer  50 
topies  of  the  pamphlet,  intituled  *'  Peace  and 
Union,  &c."  to  Philip  Life,  Mr.  Lunn's 
journeyman  ? — I  do  not  recollect  that  I  did. 

Do  you  recollect  whether  Philip  Life  ever 
came  and  asked  you  for  some  copies  of  that 
work  P — ^No ;  I  do  not  remember  that. 

Do  you  recollect  ever  giving  any  parcel  of 
books  to  Philip  Life  ? — ^I  nave  no  recollection 
of  it. 

Did  not  Mr.  Frend  leave  several  copies  of 
the  pamphlet,  intituled  "  Peace  and  Union," 
in  your  house  to  be  distributed  to  others,  who 
might  ask  for  the  work  ? — ^Ile  did. 

Did  you  make  an  entry  in  your  account 
book^,  of  the  number  of  copies  which  he  left 
you  for  that  purpose? — ^I  believe  I  did. 

Have  you  kept  an  account  in  the  same 
books  of  the  persons  names  to  whom  vou  have 
delivered  copies  of  that  work,  and  of  the 
xiumber  of  copies  you  have  delivered  to  each 
person  ? — I  have  no  account  of  any  person  to 
whom  I  have  sold  them. 

You  told  tlie  Court,  yesterday,  tliat  you  saw 
Mr.  Frend  open  a  parcel,  which  contained 
tnany  pamphlets ;  you  have  also  told  the 
Court,  that  several  of  those  pamphlets  were 
left  in  your  own  possession — Have  you  kept 
any  account  of  those  pamphlets? — ^No;  I 
have  not. 

Are  thev  all  still  in  your  own  possession  ?«- 
None  of  them. 

Tdl  the  Court  to  what  persons  you  recol- 
lect having  delivered  some  of  them. — I  think 
I  recollect  sending  50  copies  to  Mr.  Frend  un- 
sold. 

Tell  the  Court  the  names  of  all  the  persons 
to  whom  you  have  sent  parcels  or  those 
pamphlets.-— I  sent  none;  I  saw  them  go; 
Mr.  Frend  sent  them. 

How  many  copies  did  you  send  to  Mr. 
Xunn  ? — I  sent  none. 

Do  you  mean  to  deny  that  Philip  Life  ever 
had  50  copies  from  you,  of  the  pamphlet,  inti- 
tuled "  Peace  and  Union,  &c.  by  Mr.  Frend?'* 
—No. 

Do  you  think  that  he  never  had  that  num- 
ber of  copies  so  intituled,  from  your  house  ? — 
I  might  deliver  them,  but  I  do  not  recol- 
lect it. 

You  have  said  that  you  never  sent  any  of 
those  pamphlets  yourself  to  Mr.  Lunn's,  but 
that  you  saw  50  of  them  go. — By  whom  were 
they  carried  to  Mr.  Lunn's  ?— By  my  servant, 
John  Bowlell,jun. 

Who  directed  him  to  carry  them  thither? — 
Mr.  Frend. 

What  message  did  Mr.  Frend  send  with 
them?— I  do  not  recollect  any  particular  n^- 

Did  he  send  nb*itte8sage?*He  said,  take 
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them  to  Mr.  Merrill  and  Mr.  Lunn;  tUs  e 
all  I  recollect. 

^  William  Henry  Lunn  sworn. 

Dr.  Kipling.  Your  foreman  has  told  the 
Court,  that  he  received  a  parcel  containing  50 
pamphlets  from  John  Bowiell  jon.,  that  he 
does  not  recollect,  whethn  he  or  yourself 
opened  that  parcel;  do  you  recollect  by  whom 
it  was  ooened? — [Mr.  Frend  asked  the 
Court,  whether  such  prolegomena  were  al* 
lowable  in  questioning  a  witness  ?  The  com« 
missary  disapproved  of  them.] — I  have  qo 
recollection  of  that  circumstance  at  all. 

Do  you  recollect  that  a  parcel  containing 
50  pamphlets,  intituled  "  Peace  and  Union, 
&c.  by  William  Frend,''  was  left  in  the  month 
of  February,  at  your  house  ? — I  have  a  perfect 
recollection  of  their  being  left,  but  cannot 
.^peak  to  the  time ;  but  my  ledger  will  prove 
it. 

Did  you  deliver  them  to  your  foreman  for 
sale  in  the  shop,  or  give  him  any  direction^ 
for  that  purpose  ? — I  do  not  recollect. 

By  wnat  authority  then  do  you  suppose, 
they  were  sold  in  your  shop?-l-As  coming 
from  Mr.  Bowtell,  by  Mr.  Frend's  order. 

Had  you  any  more  cojnes  of  the  same 
pamphlet.  From  Mr.  Bowtell?-^!  sent  for 
more,  when  the  first  were  sold. 

How  many  were  brought  ? — Fifty. 

Had  you  sold  the  whole  100  copies,  which 
you  say  vou  received  from  Mr.  Bowtell,  before 
the  third  of  April?— I  cannot  say. 

Had  you  sold  all  of  them,  when  you  sent 
for  some  more  copies  from  Mr.  Frend  ?~I 
think  they  were  all  sold,  I  will  not  say  poo- 
tively. 

What  other  copies  of  the  same  work,  haw 
you  ever  receivedTfor  sale  ?»— Twenty  copies. 

From  whom  did  you  receive  those  twenty 
copies  ?~-I^  received  them  by  my  agent,  in 
consequence  of  a  message  I  sent  to  Mr. 
Frend. 

Had  you  ever  any  copies  of  the  same 
pamphlet  for  sale,  in  your  shop,  besides  the 
hundred  copies  you  had  from  Mr.  Bowtell, 
and  the  twenty  copies  you  had  by  your  jour« 
neyman  "  from  Mr.  Frend's  chambers  ?"— 
[These  latter  words  were  withdrawn  by  diitc- 
tion  of  the  commissary.] — No* 

Do  you  believe  that  those  130  copies  are 
the  only  ones  ever  brought  into  your  shop  for 
sale,  and  that  you  have  sold  no  others? — I 
do. 

Elisabeth  Evertden  called  and  sworn. 

Dr.  Kipling,  Do  you  remember  seeing 
that  boy  f— [Pointing  to  Bowtell  jun.] — I  do 
not. 

Do  you  recollect  receiving  a  parcel  of 
pamphlets  from  a  person  of  about  that  size  ? — 
Yes. 

To  whom  did  you  deliver  that  parcel  ?— To 
my  master,  Mr.  Merrill. 

Did  you  see  that  parcel  opened  ? — Xo. 
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Did  the  person,  of  whom  you  received  that 
parcel,  deliver  any  message  with  it? — He  told 
me  they  were  pamphlets,  to  be  sold  for  Mr. 
Frend. 

Did  he  tell  you  from  whence  they  came  ? — 
No. 

Do  you  recollect  about  what  time  you  re- 
ceived that  parcel  ? — ^No. 

Can  you  tell  how  long  ago  ? — ^I  cannot  say. 

John  BatottU,  jun.  called  again. 

Dr.  Kipling,  Do  you  recollect  delivering  a 
parcel  of  pamphlets,  which  you  received  from 
Mr.  Frend,  to  Elizabeth  Eversden,  Mr.  Mer- 
rill's servant  ? — I  recollect  delivering  a  parcel 
to  Mr.  Merriirs  maid. 

Do  you  recollect  her  person? — ^I  cannot 
i  tell. 

Mr.  Frend,  If  Dr.  Kipling  has  any  ques- 
tion in  future  to  determine  personal  identity, 
I  must  desire  that  he  be  not  permitted  to 
point  out  the  person  to  the  witnesses,  but 
that  they  be  left  to  discover  it ;  as  I  believe  is 
usual  in  all  oUier  courts. 

John  Merrill  swoni. 

Dr.  Kipling,  Do  you  remembef  receiving 
from  your  maid  servant  a  parcel  containing 
50  pamphlets,  intituled  '' Peace  and  Union, 
&c.  by  William  Frend,"  with  a  message^  pur- 
porting that  they  were  to  be  sold  m  Mr. 
trend  .>— Yes. 

Were  those  pamphlets  when  you  raceived 
them,  put  UP  so  that  the  title  pages  could  not 
he  seen  ? — ^To  this  question,  Mr.  Frend  made 
objections,  which  the  commissary  allowed. 

How  were  those  pamphlets  put  up? — ^I 
cannot  recollect,  that  they  were  put  up  in  any 
particular  order.  • 

Were  the  title  pages  visible  ? — ^i  do  not  re- 
nember  they  were  visible ;  they  had  titles. 

Did  you  open  the  parcel  yourself? — ^I  did. 

What  were  thfe  titles  of  those  pamphlets .' — 
**  Peace  and  Union,  &c.  by  William  Frend." 

Have  you  sold  any  of  those  pamphlets? — ^I 
bave. 

Do  you  recollect,  whether  at  the  time  you 
leceived  them,  each  pamphlet  had  an  Appen- 
dix to  it?-«They  had. 

Did  you  sell  any  copies  with  the  Appendix 
to  it?— Yes. 

Have  you  since  that,  sold  any  without  the 
Appendix?— I  have. 

By  whose  authority  was  the  Appendix  can- 
celled'—[Objected  to  by  Mr.  Frend/ but 
ordered,  as  asked  for  no  purpose  but  to  prove 
the  pamphlets  with  the  Appendix  written  by 
Mr.  Frend.]— By  Mr.  Frcnd's. 

Did  Mr.  Frend  in  person,  aulhorixe  you  to 
cancel  the  Appendix  ? — ^Yes. 

Did  he  in  person,  direct  you  to  sell  the 
pamphlet,  witnout  tne  Appendix  I — ^I  do  not 
recQlIect  that  he  did.' 

Did  he  give  you  no  directions  whatever  in 
person,  about  the  sale  oftbose  pampUeUiii^ 
1  do  not  reoiember  that  he  did. 


To  whom  do  you  intend  to  pay  the  money 
you  have  received,  or  may  receive,  for  the  sale 
of  this  book  ?— [Mr.  Frend  objected  to  this 
question ;  the  commissary  thought  it  not  im- 
proper; however  it  was  chaDgea.1 

lo  whom  have  you  given  credit,  in  your 
books,  for  the  money  you  have  received,  for 
the  copies  of  the  pamphlets  that  are  sold? — > 
To  Mr.  Frend. 

Did  you  send  a  copy  of  the  said  pamphlet 
to  the  Master  of  Arts  Coffee-house  ? — I  aid. 

Do  you  recollect  by  whom  you  sent  it?— -I 
do  not. 

Court,  At  what  time  did  yoo  receive  the 
parcel  frx>m  your  servant  ?— On  February  the 
13  th  last,  as  appears  by  entry  in  my  book. 

Do  you  remember  numbering  that  book? 
[[Showing  him  a  copy  of*'  Peace  and  Union,*' 
trom  the  Master  of  Arts  Coffee-house.] — ^No; 
but  I  beUeve  it  to  be  numbered  by  my  young 
roan. 

Thomas  Wegttajf  tvfOTtt. 
[A  book  was  g^ven  him  by  Dr*  KipKng.] 

Dr.  Kipling.  What  isthe  title  of  that  book? 
— **  Peace  and  Union,  &c." 

Did  you  ever  see  that  book  before  ^-rTes. 

Where  did  you  see  it? — ^In  the  Master  of 
Arts  Coffee-room. 

Who  keeps  that  coffee-room  ? — I  do. 

From  whence  did  that  book  come  I — ^From 
Mr.  Merrill's. 

Look  at  the  second  leaf— Whose  hand- 
writing is  that? — It  is  mine. 

What  is  written  on  the  leaf?-*Master  of 
Arts  Coffee-room. 

Mr.  Frend,  Who  has  a  right  to  take  books 
out  of  the  Master  of  Arts  Cofiee-roomJ — 
Any  member  belonging  to  the  society. 

Is  Dr.  Kipling  a  member  of  that  society  I — 
No. 

Do  you  know  then  how  that  book  came 
into  Dr.  Kipling's  possession  ?— No. 

'Do  you  know  who  took  it  out  of  the  eofte- 
room  N— Mr.  FrampUm  of  St  John's, 

How  long  has  it  been  out  of  the  cofiee- 
room  2— On  the  6th  of  May. 

Are  there  any  limitations  respecting  the 
time  of  taking  books  out  of  the  coffee-room  ? 
— Seven  days. 

How  long  is  a  book  to  be  la  the  cofiee^ 
room,  before  it  may  be  taken  out?— Two 
months. 

When  did  you  receive  this  book  ?— On  the 
15th  of  February. 

Df .  KifHmg^  to  the  CourtMThb  book  yoo 
obsenre  has  an  Appendix. 

CauH,  How  do  yoo  know  that  the  book 
came  from  Mr.  Merrill? — Because  it  was 
numbered  when  it  came  in,  which  is  the  com- 
mon case  with  books  that  come  from  Mr. 
McrrilL 

Mr.  Fr€nd.  Do  you  not  receive  XBto  the 
.ooffee-room  some  as  presents  2-rI  do. 
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This  fridence  occasioned  some  del^y,  and 
Mr.  Merrill  was  called  agidxi. 

CMrft6Mr.  Jlerrt/2. 

Do  you  remember  how  that  number  came 
on  the  pamphlet  ? — X  )>elieve  it  is  my  young 
-man's  writing. 

Rev.  JaiA.  WaJLton^  M.  A.  sworn. 

Dr.  Kipiing.  Were  you  not  curate  of  Fea- 
gtanton  in  February  or  March  last? — I  was. 

Did  you  not  in  that  interval  make  some 
inqoiries  respecting  the  price  Qf  spinaing 
wool? 

Mr.  Vke<Kancellor,  What !  what !  spinning 
wool !  what  has  that  to  do  with  this  business. 
[Dr.  Kipling  went  up  to  the  vice-chancellor 
and  said  something  in  a  low  voice  U>  him  t 
who  said,  ay,  ay,  go  on.J—  Witnen,    I  did. 

What  ledjou  to  that  uiquiry?— The  perusal 
of  part  of  a  hook  which  I* had  read  at  the 
'Master  of  Arts  Coffee-house . 

What  was  the  title  of  that  book?— I  do  not 
recollect  the  precise  title,  but  I  have  reason 
to  believe,  that  the  beg'mning  of  the  title  ^iras 
**  Peace  and  Union." 

Is  any  person's  name  mentioned  in  the  title 
pace?— I  believe,  William  Frend,  M.  A. 
fellow  of  Jesus  College. 

Did  you  find  what  is  stated  in  that  book, 
respecting  the  price  of  spiaping,  to  be  agree- 
able  to  the  information  you  received  from  the 
inhabitants  of  Feustanton  ? — I  had  reason  to 
believe  that  the  information  I  received  at 
Fenstanton,  on  that  subject^  was  different 
from  the  information,  1  received  from  that 
kook,  4»  that  subject 

Did  you  mention  that  seeming  misrepre- 
sentation to  any  one  of  your  acquaintances  at 
that  time  ? — ^I  did,  whenever  inquiry  was  made 
of  me,  on  the  subject. 

Mr.  Vice-chawuUor.  What  is  all  this  to 
prove  ? 

Dr,  Kipling.  That  Mr.  Frend  is  the 
author. 

Have  you  reason  to  think  that  Mn  Frend 
ever  heud,  that  you  thought,  what  is  said  in 
the  before-mentioned  pampfcdet,  about  spin- 
ning, is  not  true  ? — I  have  reason  to  conceive 
so. 

Mention  that  reason  to  the  Court  ?— I  did 
receive  notes  or  letters,  as  I  presumed  eoming 
irom  Mr.  Frend ;  in  one  of  which  I  was  de- 
sired, not  to  assert  in  future,  that  the  subject 
on  which  I  had  been  questioned  in  various 
companies,  was  a  misrepresentation. 
Js  that  note  in  your  possession?— It  is. 
Have  you  it  in  Court  ?— I  have. 
Please  to  produce  it — [Mr.  Watson  pro- 
duced the  note.] 
I  desire  that  the  first  note  may  be  read. 
Mr.  Watson,    I  cannot  swear  tiiat  the  note 
was  written  by  Mr.  Frend. 

Bev.  EdtMrd  KUvingtanf  A,  M.  sworn. 

Mr.  FVwuf  objected  to  the  oath  being  given 
itMr.KiWiiigtoD,  a»  one  of  the  twenty-seven. 
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Court.  This  objection  was  over-ruled  yes- 
tcnJay  in  Mr.  Lloyd's  case. 

Dr.  Kipling,  Whose  hand  writing  is  that  ? 
[Shewing  witness  the  nole.]-^Mr.  Frend's. 

Have  you  frequently  seen 'him  write?— Yes, 
frequently. 

Mr.  R^nd  cross-examined  the  witnesa. 

Do  you  know  it  to  be  Mr.  Freud's  hand- 
writing?—I  do. 

How  came  vou  to  know  it  to  be  Mr.  Frend's 
hand-writ'mg  r— By  having  veiy  frequently 
seen  Um  write,  and  from  having  letters  of 
his  now  in  my  own  possession. 

Did  you  ever  write  letters  to  Mr-  Frend^— 
I  believe  J  have. 

Where  did  you  see  Mr.  Frend  write?— In 
his  room  when  giving  lectures,  for  three  years, 
or  thereabouts. 

H.OW  long  is  it  since  you  saw  Mr.  Frend 
write  ? — About  six  or  seven  years  since  I  saw 
him  write,  certainly  not  more. 

How  then  can  you  say,  that  this  is  Mr. 
Frend's  hand-writing,  that  bears  so  late  a 
4ate?— I  have  reasons,  but  on  Mr.  Frend's 
account,  I  am  unwilling  tojgive  them. 

Mr.  Frend.  I  beg  the  witness  may  be  dd^ 
sired  to  give  them. 

[Here  the  Court  donsutted,  and  ordered  Mr. 
Kilvington  to  give  his  reasons:] 

Mr.  Frend's  studied  attentions  shown  to 
me,  as  I  believe  they  were  shown  to  aU  those 
whom  he  was  desirous  of  proselyting  to  his 
own  opinions,  were  such,  as  to  have  impressed 
very  deeply  on  my  mind,  the  recollection,  not 
only  of  his  hand-writing,  but  a  thousand  other 
circumstances,  much  more  minute. — ^Added 
to  this,  I  have  occasionally  seen  his  hand- 
writing since  the  time  I  formerly  alluded  to. 

How  long  since  ?— Very  lately. 

How  far  back?— Within  a  month. 

On  what  occasion  ? — In  the  Order  Book  at 
theMasier  of  Arts  coffee-house.  [Thevice^ 
chancellor  and  commissary  here  observed, 
that  this  added  no  new  strength.]  I  was 
unwilling  to  speak  more  stronely.  And  I  fur- 
ther believe  that  I  have  seen  Mr.  Frend  write 
within  these  two  or  three  years,  in  his  own 
room. 

D«d  you  read  the  writing  which  you  saw 
Mr.  Frend  write  within  these  two  or  three 
years  ? — I  have  read  the  directions  of  letters 
which  I  have  seen  Mr.  Frend  write. 

I  desire  to  know  the  precise  time.— I  can- 
not say,  but  I  believe,  within  three  years. 

Is  it  within  two  years? — I  believe  not. 

He  seems  to  say  that  he  is  well  acquainted 
with  hand-writing,  I  wish  he  may  be  asked 
whether  he  knows  this  hand-rwriting?  [Throw- 
ing down  some  papers.] — ^The  vice-chanceitof 
thought  they  might  be  read — the  commissaiy 
thought  not 

Rev.  John  P^Mipie,  M.  A.  sworn. 

Mr.  ^end  dbfecting  to  Mr.  Plampin's  evi- 
dence; said^  be  it  eoe  of  dke  tirentyweeten, 

uigiiizea  oy  %_j  v^v^^'^t  l\- 
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and  also  one  of  those  who  have  already  sat  in 
judgment  on  this  matter  in  my  own  collej^, 
and  cundemned  me  on  this  very  question 
without  hearing  any  thing  in  my  defence. 

The  Court  obsen'cd,  the  objection  had  been 
overruled. 

Mr.  Frend  said,  here  b  additional  ground. 
[A  note  was  given  to  htm  by  Dr.  Kipling.'] 

Whose  hano-writing  do  you  believe  that 
to  Le? — I  believe  it  to  oe  Mr.  Frend*s. 

Court.  Have  you  seen  Mr  Frend  write 
froQuently  and  lately? — 1  have,  within  six 
Feeks. 

Cross-examined  by  Mr.  Frend. 

Have  any  of  your  pupils  an  opportunity  of 
knowing  your  hand- writing  at  lectures? — 
Certainly  nut,  because  it  is  not  my  duty  to 
write  in  their  presence. 

Does  Mr.  PJampin  give  any  lectures  in  col- 
lege .?—  [Overrulea.  1 

Dr.  Kipling  desired  that  a  copy  of  the  note 
might  be  given  to  him  and  the  managers, 
which  was  agreed  to,  and  Mr.  Frend  now  de- 
sired that  a  copy  of  their  resolutions  might 
be  delivered  to  mm  in  exchange.  This  also 
was  allowed. 

Key.  Tho$.  Newtm,  M.  A.  sworn. 
[A  note  was  given  to  him  by  Dr.  Kipling]. 
Wboae  hand-writing  do  you  think  that  to 
be  ? — I  beKeve  it  is  Mr.  Frend's^  but  I  cannot 
my  positively. 

Omrt.  Have  you  seen  Mr.  Frend  write 
fi'equently,  and  bow  lately? — I  have  seen 
him  write  within  a  year  or  two,  but  not  fre- 
quently. 

(A)  The  Note  was  read : 

T9  the  Rev.  Mr.  Wet$on^  Fellow  cf  Sydney 
College. 

Mr.  Frend  havinz  been  informed,  that  Mr. 
Watson  has  studiou^/^deavoured,  in  various 
companies,  to  make  it  ap[iear  that  his  account 
of  the  fall  in  the  price  of  spinning  is  a  mis* 
representation;  takes  this  opportunity  of  ac- 
quainting him,  that  Mr.  Frend  ^iued 
ihis  knowledge  of  this  circumstance  from 
these  sources;  from  the  poor  employed  in 
spinning,  firom  the  persons  employed  by  the 
wool-dealers  to  deliver  out  wool  to  the  poor, 
jmd  from  the  printed  paper  sent  round  by  the 
wool-dealers.  He  asserts  ijt  as  a  fact,  from 
these  informations,  that  the  poor  person,  who 
earned  a  shilling  the  week  before  the  printed 
paper  Mr.  Frend  alludes  to  was  sent  round, 
dia  the  week  after  gain  for  the  same  quantity 
of  work,  only  nine-pence.  Mr.  Audley,  a 
wood- dealer  in  this  town,  is  willing  to  corro- 
Wate  this  account, and  will,  Mr.  F^rend  doubts 
not,  §ive  Mr.  Watson  any  further  information 
on  this  subject,  which  may  not  only  tend  to 
make  Mr.Wat8on*s  ideas  clearer,  but  prevent 
him  from  mis-stating  in  future,  a  matter  of 
ftct. 

Jew  Cdhse,  March  13^  1793. 


Dr.  Kipling.  H«8  that  note  ever  l>een  out 
of  your  possession  ? — It  has. 

How  do  you  know  that  the  very  same  note 
vou  lent,  was  returned  to  you? — By  my  own 
hapd-wfitirg,  whFch  is  on  one  side  of  it. 

When  was  that  written? — Before  it  went 
out  of  my  possession. 

Did  you  return  any  answer  to  that  note?— 
I  did. 

Be  pleased  to  produce  that  answer  to  the 
Court. 

The  witness  delivered  in  the  answer,  which 
he  could  not  swear  was  a  literal,  or  a  ver- 
batim copy,  of  the  answer  he  sent  to  Mr. 
Frend,  but  that  it  contained  the  meaning  and 
substance;  and  was  written  on  the  same  day 
he  received  the  note. 

This  Answer  was  then  read,  and  delivered 
to  the  llegibtrary : 

To  Mr  Frend,  Jet.  Coll. 

Mr.  Wat^n  has  received  a  note  from  Mr. 
Frend,  in  answer  to  which  he  declares,  that 
whenever  the  subject  of  conversation  in  his 
presence  was  the  oppression  of  the  poor  of 
Fen  Stanton,  as  represented  in  Mr.  Frend's 
Appendix,  he  has  asserted  tliat  he  wished  to 
beheve  that  Mr.  Frend,  through  ignorance, 
had  misrepresented  the  fact ;  the  foundation 
of  this  assertion,  was  infurmation  which  Mr. 
Watson  received  at  Fenstanton ;  IVIr.  WatsoQ 
is  still  of  the  same  opinion ;  as  to  his  being 
studiously  earnest  cither  in  approving  or  con- 
tradicting Mr.  Trend's  publication|  he  denies 
tlie  fact 

Drum,  March  14. 

Dr.  K.  Did  you  ever  receive  any  answer  t9 
note  you  have  now  read  ? — I  did. 
Produce  tiiat  answer. 

[Produced  and  read :] 

(B.)  JUv.  Mr,  Watson,  Fellow  qfSvdney 

College. 

Mr.  Frend  requests  the  favour  of  Mr.  Wat- 
son to  omit,  in  future,  his  remark  on  Mr. 
Frend*s  account  of  the  fall  in  spinning,  name* 
ly,  that  he  wished  to  believe  that  Mr.  Frend, 
through  ignorance,  '*  had  misrepresented  the 
fact,"  as  Mr.  Frend  takes  upon  himself  to 
assure  Mr.  Watson,  that  the  ract  is  not  at  all 
misrepresented.  Mr.  Frend  has  informed  Mr. 
Watson  from  what  sources  he  derived  his  in- 
formation, and  takes  the  liberty  of  observing, 
that  Mr.  Watson  is  not  probably  aware  that 
the  printed  bills  alluded  to  are  formed  at 
meetings  for  a  large  district,  and  that  those 
which  Mr.  Frend  saw,  did  not  relate  only  to 
the  spinners  of  Stanton,  but  extended  over 
Huntmgdonshire,  and  parts  of  Northampton- 
shire  and  Bedfordshire. 

In  consequence  of  Mr.  Watson*s  note,  Mr* 
Frend  callea  this  evening  on  Mr.  Audley.  who 
has  siven  him  a  printed  paper  just  made  for 
Camorioeeshire,  and  parts  of  Hertfordshire, 
Bedfordshire,  and  Huntinudonsbire^  and 
shown  lum  kttecs  from  YorKslure  a|i4  otfaci 
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partSy  informing  him  of  the  jtro^as  in  Ahe 
lowering  of  the  value  of  spioniog.  At  a 
^oieetinzy  this  week,  in  Suffolk^  spinning  was 
lowered  a^in  2d,  per  pound,  from  9d.  to  7  J. 

Now  if  in  contradiction  to  Mr.  ^udLev,and 
a  variety  of  dealers  whom  Mr.  Audley  is 
wiUing  to  oame  to  Mr.  Wat^oD,  besides  giv- 
ing him  every  other  information  09  tjiis  sub- 
ject^ Mr.  Watson  still  persists  in  declaring 
that  the  price  of  spinniog,  which  was  one 
week  at  a  shill'mgy  and  reduced,  accord- 
ing to  Mr.  Freud's  account,  over  ^  large  dis- 
trict, to  9d.  the  week  after,  was  not  in  this 
maimer  reduced ;  Mr.  Fcend  can  only  request 
that  he  would  point  out  to  him,  from  what 
source  he  has  derived  an  information  which 
the  principal  dealer  in  woul  ,of  this  place  de- 
clares not  to  be  true,  which  Mr.  Frend  knows 
also  not  to  be  true  from  the  actual  inspection 
of  the  printed  papers  which  regulate  these 
proceedings 

Mr.  Frend  did  not  in  his  former  note  refer 
to  his  publication  at  large,  but  simply  to  the 
fact  of  the  fall  of  the  value  of  spinning';  he 
did  not  say  that  Mr.  Watson  was  studiously 
.earnest  in  contradictmg  or  supporting  Mr.  I's 
publication,  but  soldy  that  he  has  studiously 
endeavoured  in  various  companies,  to  make 
the  account  of  the  fall  in  spinning,  appear  a 
misrepresentation. 
Jc$fu  CoU,  T/mnday  Eveningf  March  14. 

Mr.  Kilvington.  Mr.  Plampin  and  Mr.  New- 
ton, were  then  asked  by  Dr.  Kipling  whether 
they  believed  this  note  to  be  the  hand-writing 
of  Mr.  Frend ;  to  which  they  respectively  an- 
swered, that  they  beheved  it  to  be  his  hand- 
writing. 

Dr.  K.  to  Mr.  Wation.  Did  you  answer 
jLhis  note  ? — ^I  did. 

LThe  Answer  produced  and  read  Q 

To  Mr,  Frend,  Jes.  CoU. 

Sir;  I  was  sensible  from  the  inquiry  that  I 
made  that  the  price  of  spinning  was  at  the 
time  mentioned  in  your  pamphlet  lower  than 
the  common  current  price,  and  that  the  value 
of  a  shilling*s  worth  of  labour  was  only  pai(} 
hy9d. 

You  may  probably  be  better  skilled  in  the 
mysteries  ot  woollen  manufactories  than  I 
can  pretend  to  be ;  my  trifling  knowledge  of 
this  trade  does  not  attempt  to  account  for  the 
reason  ot  paying  what  is  called  a  shilling's 
worth  of  labour  with  9d.  or  lOd. ;  but  X  believe 
it  to  be  a  notorious  fact,  that  in  proportion  to 
the  fluctuating  value  of  the  manufactured 
commodity,  the  price  of  spinning;  a  certain 
quantity  of  wool,  has  varied  in  different  de- 
grees downwards  from  one  shilling,  which 
may  be  considered  as  the  maximum  ;  and  that 
this  did  not  commence  at  the  period  yop  men- 
tion, for  previous  to  that,  the  price  of  woollen 
goode  had  not  been  at  the  higher,  and  there- 
lore  a  fidl  shilling  was  not  paid  §cr  the  labour 
of  apinniiu;  that  certain  quantity.  This  in- 
fonnati^P  I  ^^ceived  firo|a  69909  of  t|ie  most 


xespecta^ls  inhabitants  of  each  of  my  pajrishea 
and  to  the  best  of  my  recollection  it  is  the 
substance  of  what  I  have  said,  wlien  I  have 
conceived  ygur  assertion  (however  well  meant) 
hastily  adopted,  that  betore  the  commence- 
ment of  tlie  present  war,  one  shilling  was  ^he 
current  price,  and  that  it  immediately  fell  3d. 
I  again  repe^  that  I  did  not  Uiink  myself 
interested  about  any  part  of  your  pamphlet 
as  to  be  studiously  earnest  in  having  it  dis- 
cussed in  various  companies. 

I  am,  Sir,  your  humble  servant, 
Sid,  Mur.  15,  J  7  93.  Jos.  Watsoit.' 

Dr.  K.  Did  you  receive  an  answer  to  Uiii 
note  ?— I  did. 

JThe  Answer  produced  and  rea4 :] 

(C).      Mr.  WtUtortj  Fellow  ofBydney  College, 

Mr.  Frend  did  not  write  to  Mr.  Watson  to 
enter  into  any  controversy  on  the  qaysteriea 
of  woollen  mauufUctories,  which,  like  the  pre- 
tended mysteries  of  religion,  are  only  sucn  to 
those^  who  do  not  give  themselves  the  troul^le 
of  gaining  knowledge  from  the  proper  sources* 
It  is  of  the  misrepresentation  of  a  matter  of 
fact,  to  the  injury  of  Mr.  Frend*s  character^ 
that  he  complains;  and  however  light  the 
subject  may  appear  in  Mr.  \Vatson's  eyes,  as 
long  as  truth  is  violated,  it  becomes  Mr.  Wat- 
son to  acquire  just  information,  and  having 
done  that,  to  convict  Mr.  Frend  of  a  false- 
hood, or  to  retract  his  former  assertion.  Mr. 
Frend  declares,  that  at  the  time  mentioned 
in  the  Appendi^i  to  his  pamphlet,  spinning 
was  at  9^-,  the  week  before  it  was  at  par  or  a 
shilling.  Mr.  Watson  denies  this,  and  is  re- 
ferred py  Mr.  Frend  to  Mr.  Audiey,  the  prin- 
cipal wool-dealer  iii  this  place,  or  to  any 
wool-dealer  in  Huntingdonshire.  It  appears 
strange,  that  Mr.  Watson  should  dela^to  call 
on  Mr.  Audley,  from  whom  he  will  gain  more 
information  on  this  subject,  than  froio  the 
most  respectable  inhabitants  of  his  parish, 
not  immediately  concerned  in  letting  out  spin* 
ning  to  the  poor. 

Jesus  College f  March  15, 1703. 

Mr.  Plampin,  Mr.  Kilvington,  ^nd  Mr. 
Newton,  were  called  by  the  promoter  to  prove 
the  hana- writing  of  the  above  note,  ana  de-* 
posed  as  before. 

Dr.  Kipling  to  Mr.  Watson,  Were  the  two 
last  notes  you  produced  marked  with  the 
marks  B.  and  C.  by  you,  before  j^ou  parted 
with  them  ? — ^They  were. 

Did  you  answer  the  thurd  note  marked  C  ? 
-I  did. 

[Mr.  Watson's  Answer  read:] 

Sir ;  You  assert  that  I  deny  what  you  t)osi- 
tively  affirm — I  do  not. — The  information 
which  I  receives  from  my  parishioners,  about 
the  fall  of  the  price  of  spinning,  seemed  in- 
consistent with  the  contents  of  your  publi- 
cation. I  repeat  to  you  that  I  am  not  skilled 
ii)  thfi  Imw^^i^Q^  ^  (raOices  observed  in 
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woollen  manufactories. — ^I  cannot^  irom  my 
own  knowledge,  preiimie  to  coDtndict  what 
jrou,  from  your  professed  extensive  investiea* 
tion  of  the  sutyecL  positively  assert  to  oe 
matter  of  fact^-1  will  endeavour  to  reooHecty 
if  it  can  be  deemed  worthy  of  recollection, 
that  you  have  unequivocally  contradicted  the 
idea  which  I  had  conceived,  from  the  infor* 
mation  of  my  parishioners. 

I  have  berore  said,  that  I  wished  to  believe, 

that  thro'  ignorance  you  had  misrepresented 

a  matter  of  fact— you  cannot  think  that  I 

.  have  injured  your  character,  by  supposing  you 

liable  to  error. 

But  I  affirm,  that  it  will  be  a  violation  of 
truth,  if  you  muntoin  that  I  have,  in  various 
comiMUiies,  studiously  endeavoured  to  accuse 
you  of  wilful  misrepresentation — I  beg  leave 
to  decline  ainy  future  correspondence  with 
you  upon  the  subject  of  the  ^  fall  in  spinning" 
at  Fenstanton— I  would  wish  to  profess  the 
apptfent  sentiments  of  that  person,  or  those 
pen6ns,  who  humanely  and  studiously  endea- 
Toun^  to  deliver  your  pamphlet  ft'om  the  in- 
cumbrance of  its  appendices,  by  tearing  them 
from  the  copies  that  were  sent  to  the  different 
booksellers.  I  would  be  far  from  desiring, 
that  by  any  exertion  of  mine,  the  remem- 
brance even  of  these  lucubrations,  should  be 
attached  to  the  main  body  of  your  publica- 
tion. The  intention  of  their  separation  from 
it,  doubtless  was,  that  they  might  be  con- 
signed to  oblivion — ^that  peaceful  asylum 
where  enthusiastic  rhapsodies  and  chimerical 
Hieories,  having  lost  tnebr  novel  excentricity, 
repose  undisturbed  from  persecution,  being  se- 
emed by  their  own  intrinsic  insignincancy.  I 
am,  Sir,  your  humble  servant,     J.  Watson. 

Sydney  CoU.  March  17. 

Dr.  IT.  By  whom  did  you  send  that  ansi^er 
to  Mr.  Frend?— 'By  my  bed-maker,  John 
Smith. 

Did  your  bed-maker  bring  you  any  answer  ? 
—He  (fid. 

[The  Court  ordered  that  John  Smith  b^ 
dted  to  appear  on  the  next  court-day.] 

Have  you  any  particular  reason  to  think 
that  the  notes  marked  A.  B.  C.  came  from 
Mr.  Frend  of  Jesus  College  ?— I  have. 

Please  to  give  that  reason  to  the  Court — 
The  first  time  I  met  Mr.  Frend  in  public, 
after  the  receipt  of  the  third  note,  he  used  to 
me  the  vords,  <'  Our  correspondence  has 
ceased." 

Had  you  any  other  correspondence  with 
Mr.  Frend  in  writing,  since  Cliristmas  ? — ^Not 
to  the  best  of  my  recollection. 

Is  there  any  other  reason  you  would  pro- 
duce to  the  Court  ?-*No. 

Cross-examined  by  Mr,  Frend, 

Have  you  not  reason  to  believe,  that  the 
information  you  received  from  Fenstanton, 
was  not  true  V— At  the  time  I  received  the 
inlbimaticpi  I  thought  it  true;   since  that 


time  I  have  not  searched  into  it,  being  satis- 
fied  with  what  Mr.  Frend  had  shown  me. 

What  did  Mr.  Frend  show  you  ? — Several 
papers  since  our  correspondence. 

What  did  these  papers  relate  to  ?—  I  do  not 
exactiy  know. 

Were  thev  certificates? — ^I  betiev«  one 
m^ht  have  the  form  of  a  certificate. 

Were  they  all  written  papers  ?— 4  believe 
not. 

Have  you  any  recollection  of  what  the 
printed  papers  referred  to? — I  remember 
seeing  one  printed  paper  particularly. 

I  Mg  you  to  relate  what  the  printed  paper 
containecL— I  believe  it  contained  a  scale  of 
the  prices  of  wool-spinning,  but  I  cannot 
swear  that  it  did. 

The  Court  was  then  adjourned  to  Monday 
next,  at  ten  o'clock  in  the  forenoon. 


FopETH  CouaT  Day. 
At  a  Court  holden  before  the  right  wor- 
shipful Isaac  Milner,  D.  D.  Vice-Chancellor 
of  the  University  of  Cambridge,  and  John 
Smith,  Richard  Farmer,  WiUiam   Colmao, 
Lowther  Yates,  John  Barker,  Joseph  Turner, 
Francis  Barnes,  and  William  Craven,  Doctors 
in  Divinity,  and  John  Fisher,  LL.D.  his  as- 
sessors, between  the  hours  of  ten  and  two  on 
Monday  the  thirteenth  of  May,  1793,  in  the 
Senate-house  of  the  said  University. 
Me  present, 
G.  BoaLASE, 
Not.  Publ.  and  Aegisfr. 


Francis  Hodson  swora 
and  examined,  also 
£.  Kilvinrton,  J. 
Plampiu,T.Newtoo, 
J.  Merrill,  J.  BowteU 

'  sen.,  J.  Bowtell  Jun., 
H.  Alger,  exammed, 
and  J.  Smith,  and 
W.  Mathew,  LL.B. 
sworn  and  examined. 


The  office  of  the  judge 

promoted  by 

T.  Kipling,  D.  D. 

against 

William  Frend,  M.  A. 
and  Fellow  of  Jesus 
College. 


JPrancu  JTodftm  called  by  Dr.  Kipling  and 
sworn. 

[The  Cambridge  Chronicle  and  Journal  was 
given  to  him,  dated  February  9th,  1793.] 

Are  you  the  printer  of  that  news-paper?— 
Yes. 

Read  that  advertisement — ^In  the  press, 
and,  &c. 

By  what  authority  did  3rou  insert  that  ad- 
vertisement?— ^A  genUeman  of  the  University 
brought  it  to  me  on  February  the  6th,  and 
desired  me  to  insert  it,  and  paid  me  fur^  in* 
sorting  it. 

Was  it  Mr.  Frend  himself  ?— No. 

Do  you  know  who  the  gentleman  was  ?-^ 
It  was  the  rev.  Herbert  Marsh,*  fellow  of  St. 
John's  Coll^. 


*  In  1S16  Lorb  Bishop  of  Laadaff, 
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{Dr.  Kipling  observed  to  the  Court;  Mr. 
Marsh  is  so  much  indisposed,  as  oo(  to  be 
able  to  attend  till  sent  for  into  court] 

Have  you  the  wriUng  which  Mr.  Marsh  leA 
with  you  ? — I  have. 
Produce  it  to  the  Court. 

[Produced  and  read.] 
*  In  the  presSi  and  in  the  course  of  next 

<  week  will  be  published^  Peace  av d  Umoir, 
'  recommended  to  the  associated  bodies  of 

*  Republicans  and  Anti-Republicans;  by  Wil- 
Miam  Frend^  M.  A.  and  Fellow  of  Jesus 
«  College.' 

Dr.  Aiplin^,  1  shall  not  urove  the  hand- 
writing of  this  Dote^  till  another  note  is  pro- 
duced. 

The  note  was  directed  to  the  rev.  Herbert 
Marsh. 

Mr.  Hodson  observed,  the  direction  had 
nothii^  to  do  with  the  advertisement. 
The  advertisement  having  been  read, 
Mr.  Hodson  observed,  that  it  was  pre- 
served as  his  authority  for  insert'mg  it. 

Mr.  Marsh,  who  had  been  sent  for,  now  ap» 
peared,and  addressed  the  Court  in  these  words : 

**  Mr.  Vice -chancellor;  Is  it  absolutely  ne- 
cessary that  my  evidence  should  be  taken  ? 
Youli  consider.  Sir,  that  Mr.  Frend  is  a  near 
relation — a  man  with  whom  I  have  been 
educated  from  my  childhood,  and,  of  course, 
a  conBdential  fhcnd.  I  think  it  hard — ^you 
yourself,  Sir,  with  every  assessor  on  the 
bench,  would  think  it  hard — nay  even  the 
prosecutors  themselves,  if  it  was  their  own 
case,  would  think  it  hard,  extremely  hard,  to 
be  draped  forward  in  this  public  manner,  to 
act  agamst  a  man  with  whom  they  were  con- 
nected by  the  bonds  of  friendship,  and  united 
by  the  ties  of  blood.  I  request,  Su-,  the  opi- 
nion of  the  Court." 

The  vice^hancellor,  with  the  commissary 
and  heads,  then  retired,  and  in  about  a  mi- 
nute the  vice-chancellor  returned,  and  made 
the    following  answer*.— *  Mr.    Marsh,   the 

*  Court  has  taken  your  case  into  consideration, 
'  and  is  of  opinion,  that  you  ought  not  to  be 

*  examined,  unless  Dr.  Kipling  particularly 

<  insists  upon  it.'  To  which  Dr.  Kipling  re- 
plied, that  he  only  wished  to  ask  Mf.  Marsh 
a  few  questions,  for  form's  sake,  relative  to 
the  letter.  The  commissary  then  addressed 
Dr  Kipling  to  the  following  purport : — *  Dr. 

*  Kipling,  you  have  heard  Mr.  Marsh's  rea- 
^  sons :  the  Court  is  satisfied  with  them ;  and, 
'  I  think,  therefore,  you  will  not  insist  on  his 

*  being  examined.'  Dr.  Kipling,  with  some 
reluctance,  then  gave  up  the  point :  and  Mr. 
Marsh  retired. 

Dr.  Kipling,  Are  you  the  printer  of  that 
news- paper  ?— Yes. 

Read  that  advertisement. — 'Tliis  day  is 
published,'  &c. 

By  whose  order  did  you  insert  that  adver- 
tisement?—By  Mr»  Fiend's  own  order  per- 
sonally. 


Mentiod  to  the  Court  what  passed  between 
you  and  Mr.  Frend,  relative  to  that  order. — 
I  cannot  recollect  the  exact  words,  but  Mr. 
Frend  desired  me  to  repeat  his  advertisement 
in  the  next  paper,  and  to  say,  «  This  day  is 
published." 

Did  he  not  make  use  of  these  words, '  ray 
pamphlet  r— {This  question  was  di8alk>wed 
oy  the  Court  as  unfair.] 

Did  he  make  use  of  any  other  words  ?— 
Not  to  my  recollection. 

Did  you  receive  a  note  from  Mr.  Frend 
soon  after  that  conversation  ?> -I  received  a 
note  in  the  name  of  Mr.  Frend,  saying  that 
he  had  omitted  to  desire  me  to  add  **  the 
Price  of  one  shilling." 

Produce  that  note  to  the  Court* 
[produced  and  read]. 

Have  you  ever  seen  Mr.  Frend  write  ?— 
Yes,  often  j  but  not  this  note,  witliout  that  I 
cannot  swear  to  this. 

Do  you  think  those  notes  were  written  by 
Mr.  Frend? — I  am  of  opinion  they  were,  but 
I  would  not  be  considered  to  speak  posi- 
tively. 

The  Court  desired  him  to  give  his  reasons 
for  thinking  them  the  hand-writing  of  Mr. 
Frend. — ^The  reasons  are,  that  the  respect  I 
have  for  Mr.  Frend,  as  a  gentleman  of  litera- 
ture, and  a  member  of  this  University,  would 
not  have  permitted  me  to  insert  an  adver- 
tisement,  to  which  his  name  was  annexed^ 
unless  I  supposed  I  had  his  own  authority 
for  doing  it. 

Rev.  E,  Kilvingiortj  M.  A.  called. 

^  Dr.  Kipling,  I  refer  to  the  former  tes- 
timony given  by  Mr.  Kilvington,  and  shall 
not  nut  the  previous  question  again,  whe- 
ther ne  has  seen  Mr.  Frend  write. 

[Notes  marked  A.  and  B.  were  put  into  his 
hand.]  Whose  hand-writing  do  you  believe 
that  to  be  in  the  note  marked  A.  ? — Mr. 
Frend's. 

And  in  the  note  marked  B.  ? — ^Mr.  Frend's 
also.  Mr.  \  Frend  seemed  to  object  to  my 
former  evidence,  and  asked,  whether  I  had 
seen  his  writing  within  two  years?  I  was 
then  unprepared. 

By  Mr.  Frend.  Does  Mr.  Kihington 
recollect  that  he  has  seen  Mr.  Frend  write 
within  these  two  years? — I  am  now,  upon 
recollection,  prepared  to  say  that  I  have. 

Dr.  Kipling.    Have  you  read  any  of  Mr. 
Frend's  hand-writing,  which  you  have  seen 
him  write  within  these  two  years  ? — I  have. 
Rev.  JoAa  TUmpin^  M.  A.  called.' 

Dr.  KipUng,  Look  on  those  two  notes ; 
whose  hand-writing  do  you  believe  it  to  be  ? 
— ^I  believe  it  to  be  Mr.  Frend's,  but  am  not 
so  certain  of  it  as  I  was  of  the  others* 

Rev.  Thomas  Newton,  M.  A.  called. 
Dr.  Kipling,     Look  at  those  two  notes ; 
whose  hand- writing  is  it? — I  cannot  speak 
^Kisitively,  but  I  beUeve  it  to  be  Mr.  Frend's. 
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John  Merrill  called  again. 

Dr.  Kipling.  Have  you  [or  any  oiic  for 
you,  objected  to  by  tbe  Court]  ever  received 
into  your  house  any  one  copy  of  •*  Peace 
and  Union,  &c."  by  William  Frend,  besides 
those  60  copies  which  you  mentioned  in  your 
former  evidence  to  have  been  brought  to  your 
house  from  Mr.  Bowtell's,  on  or  about  the 
15th  of  last  February  ?— [Mr.  Frend  inter- 
posed,  and  begged  that  Dr.  Kipling;  might  be 
confined  to  simple  questions,  without  any 
prolegomena,  till  he  acquires  the  talent  of 
writing  prolegomena  better.]— I  never  receiv- 
ed- any  more  than  that  parcel  on  the  ISth  of 
Feb.  last. 

Did  you  ever  sell  a  book,  called  a  second 
address  to  the  inhabitants  of  Cambridge,  pub- 
lished 1789.    [Dr.  Kipling  produced  a  book.] 

Qmrt,  Do  you  think  it  material  to  prove 
the  publication  of  Peace  and  Union.? — ^Dr. 
Kiphng. — ^No;  I  want  to  explain  some  pas- 
sages in  the  present  publication  by  it 

Mr.  Frend  rose  fend  asked:  Arc  my  sup- 
posed opinions  in  1793,  to  be  explained  by 
a  book,  supposed  also  to  have  been  written 
by  me  in  1789? 

The  Court  rejected  the  book  as  inadmis- 
sible in  evidence. 

John  Botctell,  sen.  called  again. 

Dr.  Kipling.  Have  you  ever  had  in  your 
house,  either  as  presents,  or  for  sale»  any 
copies  of  the  pamphlet,  intituled  ''  Peace  and 
Union,"  that  were  not  contained  in  the  parcel, 
which  you  have  told  the  Court,  was  opened 
by  Mr.  Frend  at  your  house,  and  in  your  p«e- 
aence  ? — None  that  I  have  seen. 

Do  you  not  think  you  would  have  seen 
them,  had  there  been  such?— Yes,  I  think  I 
should,  had  I  been  in  the  way. 

Did  you  ever  hear  of  any  such  coming  into 
your  house,  that  were  not  contained  in  that 
parcel  ? — I  have. 

Do  you  know  from  whence  they  came? — 
No. 

Do  you  know  who  brought  them  into  your 
bouse?— No. 

Who  told  vou  about  them?— My  nephew, 
John  Bowtell. 

Have  you  sold  any  of  those  copies  ?— No. 

Are  they  still  in  your  possession  ?— No. 

To  whom  have  you  delivered  them,  or 
caused  them  to  be  delivered } — I  have  neither 
deliver^  them  to  any  body,  nor  caused  them 
to  be  delivered. 

John  BoiAell/ym.  called. 

Dr.  Killing,  Have  any  copies  of  the 
pamphlet  intituled  ^  Peace  and  Union,  &c.'' 
been  brought  into  your  master's  house,  be- 
sides all  tli^se  copies  of  that  pamphlet,  which 
were  taken  out  of  a  parcel  opened  there  by 
jMt.  Frend  ? — I  brought  some  in  myself. 

Do  you  recollect  how  many  you  brought 
io?-^o. 

From  wfaom did  yoo itcehre  those  copies? 

i 
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^-I  fetched  them  fibm  tiie.inn  where  the  car- 
rier sets  up  at. 

What  carrier?— The  St  Ives. 

To  whom  were  they  directed.' — ^Thcy  were 
directed  to  our  house,  I  think  for  Mr.  Frend. 

Who  ordered  you  to  g^  to  the  carrier's  for 
them? — Mr.  Frend. 

What  did  you  do  wilh  those  copies  ? — ^Mr. 
Frend  desired  me  to  unpack  them. 

Where  were  you  when  he  desired  you  lo 
unpack  them  ? — In  our  own  house. 

Do  you  know  what  became  of  them  after- 
wards ?-^They  were  sent  to  London. 

Did  you  take  them  to  the  London  carrier 
yourself?  —Yes. 

How  do  you  know  they  were  copies  of  the 
pamphlet,  "  Peace  and  Union,  &c."  ? — I  saw 
some  of  them  untied,  and  saw  the  title- 
pages. 

When?— About  the  16lh  or  ITth  of  Fe- 
bruary, on  a  Thursday  night,  and  they  were 
sent  to  London  the  same  night 

Mr.  Frend  cross-examined  the  witness. 

Do  you  remember  seeing  Mr.  Frend  before 
at  your  house,  packing  up,  or  unpacking 
parcels  ? — I  have  seen  Blr.  Frend  one  or  two 
days  before  in  our  house  unpacking  a  parcel. 

But  within  these  three  or  four  years  last, 
have  you  seen  him  frequently  un parkin? 
parcels,  or  causing  them  to  be  packed?—! 
do  not  remember  tnat  I  have. 

John  Bowtell^  sen.  called  again., 

Dr.   Kipling.     Have    any  copies  of  the 

Eamphlet,  intituled,  *<  Peace  and  Union,  &c. 
y  Willian  Frend,"  been  sold  in  your  house, 
which  were  not  taken  out  of  the  parcel  which 
you  saw  Mr.  Frend  open,  to  your  knowledge  ? 
— ^No  others  have  been  sold  but  what  came 
out  of  that  first  parcel  that  I  know  of. 

Have  any  copies  of  said  pamphlet  been 
sent  from  your  house  to  Mr.  MerrilPs  or  Mr. 
Lunn*s  for  sale,  which  were  not  taken  out  of 
the  same  parcel?— That  I  cannot  tell,  I  do 
not  know  of  any. 

[Mr.  Frend  here  asked.  Whether  it  was 
usual  and  regular  to  call  and  recall  evidence 
in  this  manner? 

The  commissary  said  he  wished  that  it 
could  be  avoided.] 

Have  you  ever  sold  any  copies  of  said 
pamphlet,  with  the  appendix  annexed  ? — [Mr. 
Frend  objected  to  this  question,  but  the 
objection  was  over-ruled] — I  do  not  recol- 
lect that  I  have  sold  one  wilh  the  appendix 
annexed. 

Was  the  appendix  torn  from  any  copies  of 
the  pamphlet  at  your  house  ?— Yes,  it  was 
cancelled. 

Who  cancelled  It  ?-*!  did. 

By  whose  order? — By  Mr.  IVend's. 

To  whom  have  you  given  credit  in  your 
books,  for  the  money  you  have  received,  for 
the  namnhlets  sold  by  yoa?— To  Mr.  Frend. 

Mr.  Frend.  Do  you  recoUeet  several  par- 
cels qf  books  of  various  authorsj  id  the 
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course  of  four  or  five  jrears,  packed  or  un- 
packed by  me  or  my  order  at  your  house  ? 
—I  do. 

Harvey  Alger  called  again. 

Dr.  Kipling,    Did  you   deliver  both  the 

copies  of  the  pamphlet,  which  you  purchased 

.  by  my  order,  at  Mr.  Lunn's  or  Mr.  Bow- 

tell's,  into  my  hands,  on  the  first  court-day,  or 

one  only? — Only  one 

Which  of  them  was  it?— That  which  I  pur- 
chased at  Mr.  Lunn's. 

How  do  you  know  it  was  that  pamphlet  in 
particular  ? — I  marked  it  with  an  L. 

Did  you  see  me  take  the  very  same  pam- 
phlet fiom  the  table  in  the  court,  on  that 
day  ? — I  did 

How  do  you  know  it  to  be  the  same? — By 
the  marks  which  were  on  it 

At  what  time  did  I  take  it  firom  the  table  ? — 
At  the  time  the  Court  broke  up. 

To  whom  did  I  deliver  it  ? — ^To  me. 

When  and  where? -At  the  table,  at  the 
time  the  Court  broke  up. 

Dr.  Rivaling  now  observed,  that  the  evi- 
dence  having  bten  given  in  Court  at  different 
times,  and  in  a  detached  way,  he  must  beg 
for  time  to  collect  the  substance,  and  to  ar- 
range his  observations  upon  it  *.  but  recollect- 
ing that  John  Smith  haa  not  been  examined, 
he  was  called  in  and  sworn. 

John  Smith  sworn. 

Do  you  know  Mr.  Frend  of  Jesus  college 
by  sight  ? — Yes. 

Do  you  recollect  carrying  a  note  to  him 
from  Mr.  Watson  of  Sidney,  within  these 
two  or  three  months  ? — Yes. 

Did  you  deliver  it  into  Mr.  Trend's  own 
hand?— Yes. 

What  did  Mr.  Frend  say  to  you  on  that 
occasion  ? — It  remiired  no  answer. 

Is  this  the  only  note  you  ever  took  from 
Mr.  Watson  to  Mr.  Frend?— Yes. 


Dr.  Kipling.  I  am  now  ready  to  proceed 
on  article  the  third,  and  will  repeat  the  pas- 

Here  Dr.  Kipling  read.  Mr.  Frend  ob- 
jected that  the  passages  as  quoted  by  Dr. 
Kipling,  were  not  in  the  book.  Dr.  Kipling 
said ;  to  be  sure  it  mentioned  purity  of  ar- 
rangement, but  he  left  that-  out  because  he 
did  not  understand  what  it  meant.  We  ac- 
cuse him  of  defaming  the  liturgy.  In  proof 
of  thb  assertion  the  promoter  was  going  to 
read  a  passage  out  of  the  pamphlet  published 
by  Mr.  Frend  in  17B9,  but-  the  aefendant 
objected  to  this,  and  the  vice-chancellor, 
after  a  considerable  demur  with  the  heads, 
said,  we  think  that  unless  Mr.  Frend  allows 
that  to  be  his  book,  and  that  he  is  of  the 
same  opinion  now  which  he  was  then,  it 
cannot  be  read. 

Dr.  Kipling.  I  will  then  leave  that  ar- 
ticle to  the  judgment  of  the  Court. 

Dr.  Kipling  proceeded  to  the  4th  article, 
mid  read  p.  36,  37,  38,  observing  that  the 
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church  of  England  must  be.  included,  as  ap- 
pears evident^  from  the  context.  For  m 
paee  36,  the  author  distinguishes  the  whole 
body  of  christians  into  the  members  of  the 
church  of  Ensland,  the  dissentersy  then  the 
few  dispersea  over  England,  called,  unita- 
rians. Page  37,  he  spes^s  of  the  o^eat  body 
as  deviating  from  the  worship  of  the  one 

!  God.    By  this,  therefore,  he  must  mean  the 

,  church  of  England  and  dissenters  together. 

I  Certainly,  therefore,  the  church  of  England 
is  included.    This  great  body  he  asserts  to 

'  have  associated  the  worship  of  created  beings, 

•  p.  37.  with  that  of  the  God  and  father  of 
',  Jesus  Christ.  He  charges  us,  therefore,  di« 
'  rectly  with  idolatry.  He  cannot  be  speaking 
I  of  the  church  of  Rome,  for  he  says,  p.  38^ 

'^Let  churchmen   and   dissenters  eiamins 

•  how  far  they  have  deviated,  Ac." 

;      Mr.  Vice-chancellor.    I  should  be  glad.  Dr. 
Kipling,  to  hear  how  you  make  out  that  in 
;  the  great  body  of  christians  the  church  of 
:  England  is  included. 

I  ur.  Kipling,  I  could  have  produced  better 
I  evidence  if  I  had  been  allowed. 

I  The  5th  Article  being  read,  and  passages 
I  quoted  from  p.  39,  IVfr,  Frend  looked  up 
I  and  down  the  page,  but  declared  he  could 
;'notfindit. 

Dr.  Kipling,    It  is  there. 

Mr.  Frend.     I  cannot  find  it. 

Dr.  Kipling.  Mr.  Vice-chancellor,  it  is 
exactly  the  same,  'tis  all  there  except  an 
omission.    [Here  a  loud  laugh  on  all  sides.] 

Dr.  Kipling,  after  reading  the  5th  Article^ 
said,  I  believe,  Mr.  Vice-chancellor,  it  is  not 
unusual  for  the  prosecutor  to  point  out  pre^ 
cedents  for  the  direction  of  the  Court  I  will 
produce  one.  In  the  year  1590,  Mr.  Charke 
was  chared  with  asserting  in  a  cancio  ad 
clemm,  first  that  all  bishops,  archbishops, 
and  the  pope,  were  introduced  by  Satan,  into 
the  church.  2dly,  with  affirming,  that  there 
ought  to  be  no  ranks  of  superiority  in  ths 
church  whatever.  He  was  brought  befors 
the  vice-chancellor,  and  confessed  the  charge. 
He  was  called  upon  to  recant;  he  refused, 
and  was  excludea  from  his  college,  and  ba« 
nished  the  university. 

Mr.  Frend.    Was  this  done  by  the  vice- 
chancellor  and  the  heads,  or  in  the  vicd>i 
!  chancellor*s  court  ? 

{  Dr.  Kipling.  It  was  done  somewhere^  I 
J  don't  know  where. 

Dr.  Kipling  read  the  6th  Article,  and  said 
he  had  nothmg  to  add  to  that  article,  ho 
I  should  leave  it  all  to  the  Court. 

The  seventh  Article  having  been  read, 

William  Mathew,  LL.  B.  Fellow  of  Jesu» 
college,  sworn. 

Was  Mr.  Frend  a  fellow  of  Jesus  collem 
in  the  month  of  February  last,  and  does  no 
continue  to  be  a  fellow  of  the  same  at  this 
time? — He  was  fellow  in  the  month  of  Feb« 
niary  last^  and  is  fellow  at  this  time. 
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On  whak  ground  do  yott  affirm  that? — ^On  | 
two  erounds :  first,  because  the  admission  to 
the  fellowship  in  Jesus  college  appears  upon 
the  register  of  the  college,  and  because  I  pc^ 
to  him  such  money  as  is  due  to  him  as 
fellow. 

Rev.  John  PUanpin,  M.  A.  called  in  again. 

Do  you  know  that  Mr.  Frend  was  fellow  of 
Jesus  college  during  the  whole  modth  of 
February  last,  and  that  he  continues  still  to  be 
fellow?— Yes^ I  do. 

Commiuary.  It  appears  that  a  Mr.  Frend 
was  fellow  of  Jesus,  but  not  that  the  defen* 
dant  is  that  Mr.  Frend. 

Dr.  Kipling,  I  believe  it  is  the  practice  of 
the  Court  to  put  the  defendant  to  admit  or 
deny  it. 

Court,  You  are  to  prove  he  is  a  master  of 
arts. 

Dr.  Kipling.  The  register  books  prove 
tiiat,  but  thev  are  not  here.  But  here  is  a 
young  man  who  was  examined  fbr  his  bache> 
Ior*8  degree  by  Mr.  Frend,  and  as  none  but 
masters  can  examine  for  that  degree,  it  fol- 
lows that  Mr.  Frend  was  a  master  of  arts. 

Mr.  Vice-chancfllar,  That  is  no  proof.  Peo- 
ple may  take  liberties  which  they  have  no 
authority  for. 

The  vice  chancellor  directed  the  renstrary 
to  produce  tlie  book  of  degrees,  and  the  Sup- 
plicat  for  the  admission  of  Mr.  Frend  to  the 
Degree  of  M.  A.,  at  the  next  court. 

8th  Article.  The  decree  of  1003  was  read, 
then  the  la#  De  Goncionibus  from  the  word 
*  Prohibemus,'  by  the  bedell. 

Mr.  Frend  desired  that  the  bedell  might 
read  any  other  laws,  if  any  more  were  to"  be 
made  use  of. 

Dr.  Kipling.  I  do  affirm  that  he  has  of- 
fended  these. 

Mr.   Frend,     Does  the  promoter  mean 
to  refer  to  any  other  ? 

Mr.  Vice-chancellor.  If  he  does,  he  must 
toroducethem  in  time  fw  you  to  consider 
them. 

Dr.  Kipling.    I  shall  mention  no  more. 

Mr.  Frend.  Does  he  jefer  to  any  more  ? 
if  he  does,  let  him  declare  them  like  an 
honest  man. 

Mr.  Vice- chancellor.  Do  you  (to  the  pro- 
moter) mean  to  mention  any  more  ? 

Dr.  Kipling.  At  present  I  have  no  inten- 
tion. 

Mr.  Frend,  Will  he  be  allowed,  after  this, 
\o  mention  any  more  ? 

Mr.  Vice-chancellor.  If  he  does,  time 
shall  be  given  to  Mr.  Frend. 

The  Pth  Article  was  then  read,  praying 
that  right  and  justice  be  done. 

Here  the  evidence  was  closed,  excepting 
only  the  proof  of  Mr.  Frend  being  a  master 
of  arts  which  was  postponed  to  the  next 
court-«lay. 

The  vice-chancellor  then  asked,  ^t  what 
Hme  Mr.  Frend  would  be  readjTi  and  in  what 
manner  he  meant  to  conduct  his  defence. 


Mr.  Freod  said,  tint  he  imeiidcd  tb  divide 
his  defence  into  three  partt,  ^ich  might 
take  up  about  two  hours  each ;  that  he  would 
comprise  it  in  less  if  possible ;  that  his  httdth 
mignt  oot  enable  him  to  go  through  more 
than  one  part  in  a  day,  but  he  tnisted  that, 
if  necessaiy,  such  indulgence  would  be  al- 
lowed to  him ;  he  engae^  it  should  not  ex- 
ceed that  time. 

Dr.  Kipling  then  begged,  that  he  might  be 
allowed  a  little  time  to  collect,  arrange,  and 
digest  the  evidence  on  the  publication  which 
h^  necessarily  been  so  disjointed;  and  to 
add  some  observations  upon  it. 

This  was  granted,  and  the  Court  adjourned 
to  Friday  the  ITth,  10  o'clock  in  the  morning. 


Fifth  C6ubt  Day. 
At  a  Court  holden  before  the  right  wor- 
shipful Isaac  Milncr,  D.D  ^*ice-Chancello^ 
of  the  University  of  Cambridge,  and  John 
Smith,  Richard  Farmer,  William  Colman, 
Lowther  Yates,  John  Barker,  Joseph  Turner, 
Francis  Barnes,  and  William  Craven,  Doctors 
in  Divinity,  and  John  Fisher,  LL.D.  his 
Assessors,  between  the  hours  of  ten  and 
twelve  of  Friday  the  seventeenth  of  May, 
1793,  in  atit  Senate-house  of  the  said  Uni- 
versity. 

Me  present. 

G.  BORLASE, 

Not.  Publ.  and  Registr. 


The  Book  of  De- 
grecs,  and  the  SuppU- 
cat  for  the  admission 


,  of  William  Frend,  to 
^the  degree  of  Mas- 
ter of  Arts,  was  pro- 
duced by  the  U^is- 
trary,  and  Dr.  Kipling 
was  heard  upon  the 


The  office  of  the  judge 

promoted  by 
Thos. Kipling,  D.D. 

against 

William  Frend,  M.A. 
and  fellow  of  Jesus 
college. 

evidence  heretofore  produced  in  this  cause  to 
the  Court. 

He  began  with  expressing  his  acknow- 
ledgments to  the  Court  for  their  patient  at- 
tention during  the  trial,  and  for  their  present 
indulgence.  His  aim  now  was  to  collect  and 
combine  the  scattered  parts  of  the  evidence.— 
Arrangement  would  commtmtcate  energy ;  a 
perspicuous  connected  detail  would  aid  the  de- 
cisions of  justice,  remove  the  hesitation  which 
might  have  arisen  from  suspense,  and  im- 
press a  deeper  conviction,  where  its  fbree  had 
been  weakened  by  the  interruptiona  and  te- 
dium of  the  trial.  In  my  remarks  however, 
he  said,  I  shall  be  as  concise  as  possit^I^^  and 
shall  carefully  avoid  every  thing  impertment 
and  personal. — ^And,  if  any  thine  or  Hiis  na* 
ture  should  fall  from  the  (fefen&nt,  be  Mt 
it  to  the  authority  of  the  Conrt  to  ref^tess  it 
Whilst  at  the  same  time  it  wooM  be  a  oo»fr« 
lation  to  him,  that  the  aceuser  had  tiot,  in 
that  respect,  been  the  agsjnestor ;  that  tth 
vective  was  deprhred  of  w  |^  of  M^ 
liaUon. 
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ASkx  tlib  Introduction,  Dr.  Kipling  re< 
peaf£d  the  chaige  which  had  been  Inoiight 
agtinal  Mr.  Frend,  ami  explained  the  pnn- 
cipal  step  which  he  had  taken,  previous  to 
the  trial,  in  order  to  establish  its  truth.  Not 
aware  of  any  ol>|ection  to  the  testimonv  of 
a  domestic  to  a  plain  matter  of  fact,  he  had 
directed  his  serranL  Harvey  Alser,  to  pur- 
i^iaae  two  oosies  of  the  pamph&t,  intitled 
^  Peace  and  Union,"  at  dioforent  bookselleta. 
And  the  Court  had  now  heard  his  deposi- 
tion, that  in  compliance  with  his  master's 
orders,  he  did  on  tne  19th  of  last  AprD,  buy 
two  copies,  one  at  Mr.  Bowtell's  and  the 
Other  at  Mr.  LuDn's ;  that,  bdbre  he  deli- 
vered them  to  his  master,  or  any  other  per- 
■on.  he  put  such  marks  upon  thfiox,  as  might 
miable  him  to  swear  to  their  iudentity,  and 
in  particular,  upon  the  copy  bought  at  Mr. 
Lunn's,  the  letter  L. 

Dr.  Kipling  then  addressed  the  vice-chan- 
cellor, with  observing,  that  the  first  result  of 
bis  examination  of  witnesses  was  this,  that 
Iha  pamphlet  marked  L.  and  now  in  the  pos- 
nesston  of  the  Court,  was  oneof  twenty  copies, 
which  Philip  LUe,  Mr.  Lunn's  fonman, 
brottght  6om  Mr.  Frend,  at  his  rhsmiiars  in 
Jeans  College,  on  the  3rd  of  ApnL 

The  testimony  upon  which  he  built  this 
conclusion,  was  arranged,  as  follows: 

Mr.  Lunn  bad  deposed,  thai  he  received  by 
his  agent,  in  conseiquenoe  of  a  message  sent 
to  Bir.  Frend,  90  copies  of  the  pamphlet, 
intituled  ''  Peace  and  Union/' 

Philip  Life,  his  foreman,  had  deposed,  that 
he  went  to  Mr.  Frend  on  the  Sd  of  April, 
with  this  message  from  his  master,  **  Mr, 
Lunn*s  compliments,  and  having  sold  all  the 
copies  of  his  pamphlet,  which  be  had  irom 
Mr.  BowteU's,  desires  to  have  50  more ;''  that 
Bfr.  Frend  g^ve  him  30,  and  that  he  brought 
these  to  his  master^s  shop  for  sale. 

Being  asked,  whether  Mr.  Lunn  had  any 
copies  of  the  pamphlet  unsold  at  the  time  of 
his  going  with  the  above  message,  he  an- 
swered, **  not  that  I  know  of;"  and  beins 
«igain  interrogated,  whether  Mr.  Lunn  had 
procured  any  other  copies  of  the  pamphlet  for 
sale  from  anv  other  Quarter,  between  the  3rd 
and  19th  of  April,  he  replied,  ^  not  to  my 
Icnowledge/' 

Another  deposition  of  his  master  was,  that 
the  only  copies  he  ever  had  for  sale,  were  100, 
which  he  received  from  BowtelPs,  and  80. 
which  he  aiierwards  received  from  Mr.  Frend 
hf  hiijotwMijuwB;  and  that  he  thmidit  he 
had  not  one  ospy  remaining  in  hta  noiiee^ 
when  he  sent  htm  to  Mr.  Frend  on  the  3rd  of 
iipril  ibr  some  more. 

From  these  premises  then,  Dr.  Kipling  re- 
navked,  the  conclusion  is  clear  and  decisive. 

Dr.  Kipling  here  added,  that  what  was 
true  of  the  copy  marked  L.  was  also  true  of 
that  which  another  witness  had  delivered  to 
the  Court  on  the  second  couri-di^.^Mr. 
Uoyd  had  deposed,  that  he.  bei^t  his  cepy 
at  Mr,  Lunn's  shop  on  the  18th  of  ApriL 


And,  as  if  solicitous  to  engage  the  attention 
of  the  Court  in  a  peculiar  manner,  to  the 
point  and  the  proof  before  them,  he  called 
their  lecollection  to  other  parts  of  the  evi- 
dence. According  to  the  testimony  of  Bow- 
tell  sen.  Mr.  Frend  had  come  to  his  house  oa 
or  about  the  13th  of  last  February,  had 
opened  a  parcel  which  was  directed  for  him- 
self at  Bowtell's,  and  which  contained  several 
pamphlets,  and  had  ordered  his  nephew 
(Bowtell,  jun.)  to  take  50  of  them  to  Mr, 
Ijunn's.  From  Bowtell  jun.  tl^y  had  learned, 
that  these  60  copies  were  deUvered  by  him  to 
Philip  Life,  and  from  the  latter,  that  he  had 
received  them  into  his  master's  shop,  and  tha% 
when  they  were  all  sold,  bad  fetched  50  mora 
from  Bowtell's  house,  who  himself  gave  them 
into  his  hands. 

AAcr  this  proof.  Dr.  Kipling  proceeded  to 
show,  that  even  admitting  it  was  not  ooncliH 
sive,  there  remained  another,  which  could 
npt  be  disputed — Supposing  Mr.  Lloyd'a 
copy,  and  that  marked  L.  were  not  of  the 
twenty  which  were  brought  from  Mr.  Frond's 
chambers,  they  still  must  have  come  from 
Bowtell's  haam,  and  0QBS«|iiently  from  the 


His  afgnraent  was  eooipiisedia  the  follow* 
ing  ihterro{;atories  and  answers : 

Philip  Life  was  asked,  '^  Do  you  befieve^ 
that  no  mxxe  than  the  50  co|Mes,  delivered  to 
you  by  Bowtell,  jun.  as  coming  from  Ms. 
Frend;  the  50  you  yourself  afterwards  re* 
oeived  from  Bowtell  the  elder,  and  the  90 
you  brought  from  Mr.  Trend's  chambers, 
were  ever  exposed  to  sale  in  Mr.  Lunn's 
shop  i"  And  tne  witness  replied  in  the  affir- 
mative. 

To  the  question,  '<  Had  you  ever  for  sale  ia 
your  shop  any  copies  of  the  pamphlet,  inti- 
tuled, "  Peace  and  Union,"  besides  the  100 
you  received  from  Mr.  Bowtell,  and  the  eo 
which  your  foreman  brought  from  Mr.  Frend  }^ 
Mr.  Lunn  replied  in  the  negative. 

The  elder  Bowtell  was  then  asked,  whether 
any  copies  of  the  pamphlet  in  question,  had 
been  sent  to  Mr.  Lunn's  for.  sale  from  hia 
house,  which  had  not  been  taken  out  of  the 
parcel  opened  by  Mr.  Frend  in  his  house,  and 
m  his  presence — And  his  answer  was,  <*  I  do 
not  know  of  any." 

Who  then,  observed  the  promoter,  as  he 
recapitulated  this  united  testimon^Ty  c^^i  con- 
trovert the  plain  inference,  that  if  the  copiee 
before-mentioned,  which  were  both  purchased 
at  Mr.  Lunn's,  did  not  come  from  Mr.  Frend's 
chambers  on  the  3d  of  April,  they  were  still  a 
part  of  the  panel  opened  by  Mr.  Frend  in 
Bowteli's  house,  and  revert  to  him  as  their 
publisher  and  owner  ? 

From  this  accurate  representation,  from  tbia 
two-fold  proof  of  the  same  point.  Dr.  Kipling 
passed  to  a  tliird  ptarticular  of  no  less  moment. 
He  appeared  to  wish  to  spare  no  investigation, 
nor  could  he  be  conscious  of  having  done  so. 
He  seemed  not  to  expect  conviction  from  de- 
damalion  or  artifice,  bu|  to  addrpsa  the  jadg» 
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in  bis  true  capacity,  as  the  severe  and  steady 
|>atron  of  truth  in  her  plainest  dress. 

He  now-  proposed  to  show,  that  the  de- 
fendant had  issued  the  copy,  which  his  ser- 
vant had  bought  at  Bowteli's,  and  the  copy 
vhich  belong^  to  the  Master  of  Arts  Coffee- 
house, and  was  distinguished  from  the  other 
only  by  an  Appendix. 

For  the  first,  the  sii^le  testimony  of  Bow* 
tell  was  adverted  to.  He  had  said,  that  he 
never  saw  in  his  house,  either  as  presents,  or 
for  sale,  any  copies  of  the  pampnlet,  except 
such  as  had '  been  taken  out  of  the  parcel 
opened  by  Mr.  Frend  in  his  house,  and  m  his 
presence :  and  that  he  thought,  he  must  ccr- 
tainly  have  seen  them,  if  there  had  been  any 
others 

With  respect  to  the  copy  belonging  to  the 
Slaster  of  Arts  Coffee-house,  Dr.  Killing  ap- 
pealed to  the  depositions  of  four  witnesses. 

Mr.  Merrill  had  told  the  Court,  that  on  the 
13th  of  February,  his  maid  servant  delivered 
to  him  a  bundle,  containing  60  copies,  which 
were  all  he  had  ever  receiv^  into  his  house ; 
and  that  he  sent  the  ropy  before  them  to  the 
Masters  of  Arts  Coffee-house 

Elizabeth  Ever&den,  the  maid-servant,  had 
added  to  her  master's  testimony,  that  she  re- 
ceived from  a  young  person,  about  the  size  of 
Bowtell,  jun  a  bundle  of  pamphlets,  and  was 
told  by  him,  that  tiiey  were  to  be  sold  for  Mr. 
Prend. 

Of  the  two  Bowtells,  the  younger  says, 
that,  in  obedience  to  orders  ^iven  by  Mr. 
Prend  in  person,  he  took  a  bundle  of  60 
pamphlets  to  Mr.  Merrill's  shop,  and  deli- 
vered it  to  his  maid  servant ;  the  elder  de- 
poses, that  Mr.  Frend  in  his  presence,  ordered 
his  nephew  (Bowtell,  jun.)  to  carry  a  bundle 
of  pamphlets,  which  came  out  of  the  parcel 
opened  by  Mr.  Frend,  to  Mr.  Merrill's  bouse, 
and  that  he  knows  not  of  any  one  copy  being 
sent  from  his  house  to  Mr.  Merriirs,  except- 
ing the  contents  of  that  bundle. 

The  Court  then,  remarked  the  promoter, 
cannot  but  anticipate  the  observation,  which 
closes  this  statement. — Mr.  Merrill  having  no 
copy  for  sale,  but  what  had  come  from  Bow- 
tell's  house,  out  of  the  parcel  opened  by  Mr. 
Prend,  they  will  immediately  decide  the  claim 
of  the  defendant  to  that  which  was  sent  to 
the  Master  of  Arts  Coffee-houSe. 

At  this  point  of  the  summary.  Dr.  Kipling, 
anxious  to  carry  along  with  his  own  convic- 
tions, those  of  his  hearers,  recalled  to  their 
memories  the  amount  of  the  whole  preceding 
proofs.  Out  of  five  copies  in  the  possession 
of  the  Court,  four  have  come  from  the  de- 
fendant, either  when  he  was  at  Mr.  Bowtell's, 
or  at  his  own  chambers :  viz.  Mr.  Lloyd's,  the 
Masters  of  Arts,  and  the  two  purchased  by  his 
servant. 

He  intended  hereafler  to  show,  that  the 
£fth  had  the  same  source. — But  he  was  now 
proceeding  to  the  fourth  result  of  the  evi- 
dence. And  he  had,  he  said,  in  his  hand  a 
airing  of  depoaitious^  whose  proof  could  not 


be  resbledy  that  the  sale  and  dispersion  of 
evety  copy  within  the  precincts  of  this  Univer- 
sity, originated  with  tne  defendant. — ^He  was 
indeed  aware  of  the  objection,  which  might 
be  here  made,  to  the  repetition  of  testimony, 
but  requested,  that  the  nature  of  his  ^tuation, 
as  promoter,  and  the  soliqtude  he  telt,  to  dis- 
charge his  obligations,  and  to  impress  the 
minds  of  his  honourable  auditory,  might  be 
admitted  as  his  excuse  and  apology. 

Dr.  Kipling  then  entered  upon  a  narrative 
to  this  effect:— A  parcel  directed  for  Mr. 
Frend  was  brought  to  the  house  of  Bowtell, 
sen.,  in  the  month  of  February  On  the  day 
it  arrived,  or  certainly  on  the  following  day, 
Mr.  Frend  came  and  opened  it  in  his  presence. 
— It  contained  a  number  of  pamphlets,  some 
of  which  Mr.  Frend  put  into  his  hands.  Of 
tbe>e,  and  of  others,  which  he  saw  scattered 
about,  the  titles  were  "  Peace  and  Union,  &&" 
From  this  circumstance  he  concluded,  tiiat  the 
titles  of  the  rest  of  the  parcel  were  the  same. 
— No  others,  but  what  came  out  of  this 
parcel,  has  he  ever  seen  in  his  house;  and 
when  he  sold  any,  he  considered  himself  as 
accountable  to  Mr  Frend  tor  the  money 

Bowtell  heard  Mr.  trend  order  his  nephew 
to  ciirry  two  bundles  of  pamphleU,  which 
were  a  part  of  the  parcel,  one  to  Mr  Merrill's, 
and  another  to  Mr.  Lunn's.  ~  And  the 
nephew,  in  compliance  with  that  order,  took 
the  two  bundles,  each  containing  50  pamph- 
lets, and  going  to  the  booksellers,  delivered 
one  to  Mr.  Merrill's  maid-servant,  and  the 
other  to  Mr  Lunn's  foreman 

The  maid-servant,  according  to  her  accodnt, 
received  a  bundle  for  her  master  trom  a  boy, 
about  his  size,  and  was  told,  "^  that  it  con- 
tained some  pamphlets  to  be  sold  for  Mr. 
Frend  ;'*  and  she  delivered  the  bundle  to  her 
master  with  the  me$sas;e 

Mr.  Merrill,  on  openmg  it,  found  it  to  con- 
tain 60  pamphlets  with  the  title  '^  Peace  and 
Union,  &c."  sold  several  of  tium,  though 
none  but  what  were  a  part  of  that  bundle,  and 
gave  Mr.  Frend  credit  for  the  money  in  his 
account  book. 

Mr.  Lunn's  foreman  received  the  other 
bundle  of  pamphlets  from  Bov^ell,  juu  ,  and 
when  it  was  opened,  either  by  hunseif,  or 
Mr.  Lunn,  observed,  that  it  also  contained  50 
of  the  aforesaid  pamphlets 

Mr.  Lunn  took  notice  of  the  number  of  the 
pamphlets,  and  also  of  their  titles,  as  well  as 
his  foreman.  Mr.  Lunn  indeed  received  from 
Bowtell's  100  copies  in  the  whole,  which  all 
came  out  of  the  parcel  opened  by  Mr.  1  rend), 
and  he  had  had  20  from  Mr.  Frend's  cham- 
bers— But  besides  these,  he  never  had  for  sale 
any  others.  The  100  have  been  sold  by  him, 
and  though  he  had  not  Mr.  1  rend 's  express 
direction  to  sell  them,  ^et  he  exposed  them  to 
sale,  upon  the  presumption,  that  they  couki  not 
be  sent  to  a  bookseller  for  any  other  purpose. 

From  this  relation  drawn  horn  the  evidence, 
Dr.  Kiphng  concluded,  that  not  one  single 
copy  ot  the  pamphlet  under  coosidention  dm 

uigiiizea  oy  'vj  vj'v./pi  iv. 
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been  so)fl  in  this  plaoe^  but  what  came  from 
the  defendants  that  he  was  the  publisher  of 
it,  and  had  caused  it  to  be  dispersed  within 
the  precincts  of  this  University. 

He  couid^  he  said,  insist  upon  other  points, 
as  that  Mr.  Lunn's  foreman  had.  received  80 
pamphlets  out  of  Mr.  Freud's  own  bauds,  at 
his  cnambers  in  Jesus  College,  to  be  sold  at 
his  master's  shon : — ^but  he  hastened  from  an 
uninteresting,  tnough  important  detail,  to 
prove,  that  Mr.  Frend  b  the  Author,  as  well  as 
the  Publisher  of  the  Pamphlet. 

Dr.  Kipling  requited,  that  the  Court  would 
connect  the  preceding  testimony  with  the 
language,  in  which  the  pamphlet  is  addressed 
to  tne  public.  An  anonymous  author  had  not 
obtruded  himself  on  their  notice.  The  title 
pace  greets  them  in  the  name  of  W.  Frend, 
and  informs  them,  that  the  book  is  published 
for  him,  the  Author. 

There  is,  he  continued,  in  the  minutes  of 
the  Court  more  tban  one  confession  on  the 
jMut  of  Mr.  Frend  of  the  truth  of  what  the 
title  page  asserts.  The  pamphlet  had  scarce 
appeared  to  the  world  for  three  days,  when 
the  defendant  called  on  Mr.  Merrill,  and  or- 
dered him  to  cancel  the  Appendix.  Now, 
had  Mr.  Frend's  name  been  put  into  the  title 
without  his  knowledge,  and  without  his  con- 
sent, would  he  have  ordered  the  last  leaf  to 
be  torn  off?  Would  he  not  rather  have  di- 
rected the  bookseller  to  cancel  the  first  leaf? 
He  certainly  admitted  in  this  act,  that  the  re- 
mainder claimed,  and  was  not  unworthy  of 
his  signature. 

What  else  is  it,  Dr.  Kipling  said,  butacon^ 
fession  of  authorship,  that  upon  being  asked 
by  a  bookseller's  stervant  for  more  copies  of 
his  pamphlet,  the  defendant  should  imme- 
diately, with  his  own  hands,  give  him  those, 
which  were  in  his  possession  ? 
.  Dr.  Kipling  ncKt  produced  and  read  the 
advertisement  which  had  been  sent  to  Mr. 
Hodson,  to  be  inserted  in  the  Cambridge 
Chronicle  of  the  9th  of  February.— It  told  the 
same  tale  to  the  world  with  the  title  page. 
And  the  note,  in  which  it  had  been  sent,  had 
been  proved  by  four  witnesses  to  be  Mr. 
Frend*s  hand- writing.  Nor  was  this  all.—In 
the  following  week  Mr.  Frend  had  himself 
called  on  the  printer,  and  directed  him  to.re- 
peat  his  Advertisement. 

Dr.  Kipling  after  this,  reminded  the  Court, 
that  they  were  in  possession  of  a  fiAh  copy  of 
the  pamphlet,  which  he  had  not  yet  assigned 
to  its  owner.  It  was  that  which  Dr.  Dickens 
had  produced.  He  repeated  Dr.  J>ickens's 
testimony,  and  observed,  that  he'^had  now 
fulfilled  the  promise  he  before  made,  of  show- 
ing that  this,  as  well  as  the  others,  came 
from  the  defendant ;  and  he  would  now  prove 
him  lo  be  its  author,  and  by  consequence,  the 
author  of  the  rest,  which  bore  it  conapany. 
They  differed  m  nothings  which  at  aU  afiected 
the  merits  of  the  causfr— There  were  two  with 
an  Appenduc,  and  three  without. 

Mr.  Waleon,  he  said^  hai  been  engaged 


with  Mr.  Frend  in  an  epistolary  controversy 
on  an  assertion  containea  in  the  Appendix—^ 
Three  notes  written  by  Mr.  Frend  had  been 
produced  by  Mr.  Watson.  The  hand-writing 
of  each  had  been  established;  and  in  the 
third,  Mr.  Frend  expressly  acknowledges  the 
pamphlet,  to  which  this  Appendix  belongs  to 
be  his— a  direct  confession  from  Mr.  Frend 
h'uhself,  that  he  is  the  author. 

Here  the  promoter^  by  a  brief  recapitulation 
of  these  last  proofs,  closed  his  review  of  the 
evidence,  and  expressed  his  firm  conviction^ 
that  the  most  scrupulous  must  admit  the 
truth  of  the  second  article  of  accusation.  In- 
deed, for  his  own  part,  he  said,  he  had  no 
doubt  of  the  truth  of  every  charge.  They  had 
all  been  read  to  the  Court,  andspake  a  plain 
intelligible  language.  He  held  it  to  be  un- 
necessary for  him  to  point  out  the  pernicious 
tendency  of  the  passages  auoted.  Theordi* 
narv  feelings  of  men  would  be  insulted  by 
such  an  attempt— Neither  could  he  be  called 
on  to  unfold  a  criminal  intent,  where  there 
was  no  bidden  meaning. — He  left  to  sophistry 
its  own  devices. 

Neither  did  he  consider  it,  he  added,  as 
necessary  for  him  fo  touch  on  that  part  of  his 
accusation,  which  had  respect  to  the  tav^s  and 
statutes  violated. — No  oDJection  had  as  yet 
been  made  to  that  charge — and  lie  stood  be- 
fore a  Court,  which  needed  no  counsel  from 
him, — before  the  govt  mors  of  the  University, 
-—a  judge  and  hi.s  assessors,  who  are  the  estab- 
lished lawful  interpreters  of  all  its  ordinances. 

Dr.  Kipling  then  finished  his  accurate  and 
able  statament  by  saying,  that,  as  he  could 
not  foresee  what  his  adversary  might  allege 
in  his  defence,  he  still  reserved  to  himself 
the  privilege  of  reply. 

The  Vice<hanceltor  then  observing,  that 
Dr.  Kipling  spoke  from  notes,  said : — Do  you 
put  the  Court  in  possession  of  those  notes  ? 

Dr.  Kipling,  I  should  have  no  objections 
but  they  cannot  be  of  any  use:  they  arc 
merely  to  assist  my  recollection :  you  could 
not  read  them. 

Mr.  Vice-ckancdlor  to  Mr.  Frend,  Are  you 
ready  to  enter  now  upon  your  defence  ? 

Mr.  Frend.  It  must  be  clear  that  I  cannot, 
as  I  have  not  yet  seen  the  evidence  that  was 
taken  down  in  the  court,  and  I  wish  to  know 
in  whose  hands  it  has  been  ? 

Commissary,  It  is  no  part  of  the  acta  curia  ; 
it  is  only  for  private  assistance  of  the  vice- 
chancellor  and  his  assessors ;  it  is  no  record, 

Mr.  Frend,    Has  any  body  had  it  ? 

Registrary,    Dr.  Kipling. 

Mr.  Frend,  By  whose  authority  ?  I  con- 
cluded he  must  have  had  some  such  assistance, 
from  the  singular  fiuency  and  accuracy  with 
which  he  summed  up  the  evidence  which  has 
been  given.  Who  knows  what  liberties  may 
have  been  taken  with  it  ?  I  shall  certainly 
expect  the  same  indulgence. 

Mr.  Vice'Chancellor,  There  was  po  reason 
why  Dr.  Kipling  should  not  see  it,  nor  can 
there  be  any  why  Mr,  Frend  should  not. 
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The  vioe-chuiceUor  then  proposed  Monday 
ixr  Tuesday  for  Mr.  Freud  to  enter  on  his  d»- 
Ance,  but  it  being  observed,  by  two  heads  of 
colleges,  that  those  days  were  sermon  davs, 
and  Dr.  Fisher  being  obliged  to  be  in  London 
nn  the  Wednesday,  Friday  was  proposed  and 
accepted.  The  vice-chancellor  ooserved,  that 
it  was  the  wish  of  the  Court,  that  Mr.  Frcnd 
might  be  able  to  finish  all  in  one  day.  Mr. 
Frend  replied^. ~If  it  were  possible  he' cer- 
tainly wouk) ;  but  if  he  found  it  impossible, 
he  trusted  that  he  should  meet  with  the  same 
indulgence  which  had  been  granted  to  Dr. 

The  Court  was  adjourned  to  Friday  neit, 

Se  S4th  inst  at  ten  in  the  forenoon,  when 
r.  Frend  was  appointed  to  enter  on  his  de- 
£mce. 


SfXTK  Court  Day. 
At  a  court  bolden  before  the  right  worship- 
ful Isaac  Milner,  D.D.  Vice-chancellor  of  the 
University  of  Cambrid^,  J.  Smith,  R.  Fanner, 
W.  Colman.  L.  Yates,  J.  Barker,  Jos.  Txuner, 
F.  B.  Barnes,  W.  CraveOi  and  J.  Postle- 
thwaite.  Doctors  in  Divinity,  and  John  Fisher, 
J1.L.D  his  assessors,  on  Friday  the  24th  of 
May,  17  9S,  between  the  hours  of  ten  and 
three,  in  the  senate-house  of  the  said  Uni- 
versity. Me  present, 

G.  BoaLASE, 
Not.  Publ.  and  Registr. 


Mr.  Frend  was  heard 
in  bis  defence,  hav- 
ing first  reserved  to 
himself  the  power 
of  objecting  here- 
afbr  to  any  part  of 
the  evidence  or  of 
the      proceedings 


T^e  office  of  the  judge 
promoted  liy 

T.  Kipling,  D.D. 

against  i 

William  Frend,  M.  A. 

and  Fellow  of  Jesus 

College. 
heretofore  produced,  and  had  beforie  the  Court 
in  this  cause. 

Mr.  Frend,  I  hope  the  Court  will  not  take 
advantage,  if  I  should  in  the  course  of  my 
defence,  madvertently  call  the  pamphlet  mine, 
as  I  am  obliged  to  defend  it 

Mr.  Vice-ckancelhr,    Certainly  not. 

Ma.  FaBHo's  Spebcu  iv  Defuncs.* 
Mr.  Vice-chancellor:  I  think  myself  happy 
in  having  turived  at  last  to  tliat  period,  m 
which  it  is  permitted  to  me  to  speak  in  my 
•wn  defence,  and  to  refute  those  calumnies, 
under  whkh,  for  so  considerable  a  time,  I 
have  laboured.  The  patient  attention,  which 
jou  have  bestowed  on  this  cause  during  the 
Aligue  of  so  numy  days,  encourages  me  to 
hope,  that  you  vnli  listen  to  me  with  equal 
candour,  and  that  I  shall  find  so  difficulty  in 
fuovinfl  Co  your  satisfaction  as  well  as  that  of 
the  adiole  Court,  that  the  charges  brought 
against  ma  are,  as  I  asserted  on  a  fonner  day, 
false,  wicked,  and  malicious. 

•  From  Iheaeport  Mibttdied  by  Mr.  Fiwd 
himself. 


ProcdetBt^imilkCamqf 

It  is  indoed  a  ray  extraordinai^r 
which  now  awaits  your  deduon ;  a  canae  not 
to  be  paralleled  in  the  aanala  of  this  univer- 
sity or  even  of  the  kingdom  aA  lane.  For  in 
what  pveceding  period  is  it  recoraed,  that  a 
number  of  masters  of  arts  and  doctors  cooa- 
bined  tosether  to  attack  the  rights  of  a  oaem- 
her  of  tne  senate?  When  waa  it  thought 
necessary,  thai  in  AeJuinm  of  the  just  power 
of  tlie  headsof  this  place,  a  cabal  snoulo  erect 
itself  into  an  inquisitorial  office^  and  take 
under  its  cogninnce  the  writings  or  sneechea 
of  an  academic  f  When  did  tine  publicatioii 
of  a  pamnhlet  give  rise  to  a  persecution  like 
this,  which,  though  in  its  oonsequenoes  it  ia 
not  so  much  to  be  dreaded  as  those  of  fonner 
ages,  from  the  malignity  and  baae  arts  of  the 
eonductors,  and  the  total  violatioo  of  law  and 
justice  with  whidi  it  has  been  carried  on, 
exceeds  certainly  every  thing  that  has  been 
leoovded  on  the  page  of  history. 

About  the  middle  of  February  was  publish- 
ed a  pamphlet,  intituled  '<  Feaoe  and  Union.^ 
It  came  forth  at  a  time  when  the  pdblic  mind 
was  filled  with  the  strongest  approbeBaioiia 
of  dangerous  plots  against  the  peaca  of  tfaia 
kingdom,  and  iasunections  ware  nppeaed 
ready  to  break  out  in  every  a  iiaiter.  As  the 
highest  authority  had  given  toe  alarm,  eadk 
man  was  In  fear  for  nis  own  safety,  but  no 
one  could  possibly  announce  from  wh^ice  the 
attack  should  begin.  Troops  were  disnersed 
incognito  over  the  country,  and  a  looicora 
jest  was  sufficient  to  rank  the  friends  of 
mirth  and  goud  humour  among  die  enemies 
of  government.  The  universi^  was  not  free 
from  the  contagion  of  the  times,  and  there 
were  among  us  men  well  known  for  their 
intriguing  disposition,  who  endeavoured  by 
every  art  in  their  power  to  countenance  a  de- 
cepUon,  which  ought  not  to  have  gained 
ground  but  amongst  the  lowest  of  the  people. 

On  the  first  appearance  of  the  pamphlet 
in  question,  it  was  held  forth  as  a  most  dan- 
gerous attack  on  every  thing  sacred  to  Eng- 
lishmen, both  in  their  rehmon  and  politics. 
The  fiame  ran  from  one  to  the  other«  and  long 
before  the  contents  could  be  digested,  it  was 
declared  absolutely  necessary  for  the  safety 
of  the  university  and  of  the  state  itself,  that 
the  author  should  be  punished  in  the  most 
exemplary  manner.     Individuals  first 


plained  to  the  vice-chancellor,  then  parties  of 

and  at  last  a 


who. 


two,  three,  or  mere  at  a  time,  i 
meetina  was  called  of  tha  ( 
now  well  known  by  the  name. of  the  i 
seven,  entered  into  resolutions,  appomiiBg 
managers  tor  the  prosecution,  and  directing 
that  proper  steps  might  be  taken, to  deprive 
the  author  of  his  degrees,  and  to  baniah  Imn 
from  the  universitv. 

This  important  business  could  not  however 
be  completed  with  the  rapidity  with  which  it 
Vas  planned.  The  promoter  found  tha^  se- 
veral previfliis  steps  were  neoaesarv,  and 
above  three  nmnths  elapsed  before  he  waa 
prepiMi  to  dkplay  bis  aloqaenoa  ia  open 

uigiiizea  oy  -x^j  v^v^p^  ln^ 
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eotttt.     Id  this  time  tvery  assiituiee  was 

fiven  to  him  whteh  the  Ablest  battisien  ih 
)wn  eoilld  afibtil ;  the  pubKc  omtor  iiti{Mried 
to  him  his  eloquence;  fhim  the  Lachr 
Mttrgfttefii  professor  he  was  applied  with 
elegance  of  diction ;  and  the  professor  of 
dirfl  law  by  communicating  to  bim  the  whole 
of  his  knowledge  in  that  ]m}fession,  felt  him- 
self enenrated  at  his  usual  lectures.  But  all 
this  assistance  wouM  hare  been  in  vain  if 
other  means  had  not  been  employed  t  while 
the  committee  was  xompiling  and  anraiigmg 
within,  the  ^miliars  were  ehgaged  without 
doors,  in  searching  Out  for  inimiiatioa,  in 
IeamlD|  whete  the  supposed  author  spent  his 
time,  tniat  was  his  conversation,  what  letters 
he  had  received,  and  to  whom  he  had  written. 
It  was  enough,  that  a  femiltar  heard  a  person 
say,  that  he  heard  another  person  say,  that 
Mr.  n^nd  had  been  talking  to  another  person 
about  hh  book.  In  an  instant  the  promoter 
Hew  to  the  rooms  of  the  kst-mentioned  per- 
son, sifted  out  the  conversation,  and  adapted 
it  to  his  purpose.  One  gentleman*  was 
summot)edf  to  appear  in  this  place,  and  was 
actually  under  the  necessity  of  leaving  a 
canTas  in  London,  merely  because  ,it  was  his 
misfortune  to  hare  been  chatting  over  a  tea- 
table  with  some  ladies,  when  Mr.  Frend  came 
ih  and  joined  the  conversation.  No  stone 
was  hifl  untamed:  booksellers,  booksellers' 
hoys,  printers,  friends,  relations,  and  enemies, 
all  wefe  set  to  work  to  bring  00  great  a  cri- 
minal to  justice. 

Against  these  mighty  efforts  what  had  t 
to  oppose?  Nothing,  Sir,  but  sllehce  aud  my 
<>wn  innocence:  trusting  in  the  mean  while 
to  the  mitural  effect  of  time  and  the  good 
sense  of  the  university,  not  doubting  that, 
when  the  cause  was  heard,  the  folly  aiid  ma- 
lignity of  the  conductors  wooM  appear  m  the 
most  striking  cokmrs.  Not  that  I  would  have 
it  supposed,  that  I  came  here  without  assist- 
ance. The  university  has  seen  roe  accom- 
panied by  three  of  its  membets,  who  would 
do  honour  to  any  ^ause.  They  are  men  of 
Iri^  learning,  abilities,  and  integrity.  Men 
who  ran  to  me  in  the  hour  of  distress,  and  on 
whose  kindness  and  support  I  shall  to  the  last 
moment  of  my  life,  leAeet  with  gratKude. 
9nch  men  the  university  knows  t^  be  my 
fHends. 

•    .    •    .    •    ^uales  neque  caodidiores 
Tern  tulit,  nee  queis  me  sit  devinclior  alter. 

Without  ^le  assistance  of  these  friends  I 
must  have  sunk  Under  the  weight  of  preju- 


•  T!ic  Rev.  Mr,  Davis,  jun.  fellow  of  Tri- 
nity Cblle^,  was  summotocd  in  Uiis  manner, 
maiy  to  hn  venr  greM  tnconvenietaee,  was 
present  on  the  first  day  in  the  senate-house. 
The  promoter,  baflfed  m  his  schemes  on  that 
iay,  and  universally  keprobated  fbr  his  con- 
duct in  this  instance,  was  obliged  to  give  up 
Ms  intentbtts  of  bringing  Mr.  Davife  doim 
ftofn  lo^ra  a  letond  tflftte<^^fnifMfb 


dke  with  which  the  %wentY-aei«en  endeavour- 
ed ta  bear  mc  down,  fiir^  I  was  pointed  at  aa 
unfit  to  breathe  this  air ;  my  religious  and 
political  nrindples  were  totally  misrepresented 
and  vadk  were  th^  insidious  arts  used,  that 
nothli^  but  this  public  appouance  could  ever 
have  given  me  an  opportunity  t)f  vindicating 
my  conduct  and  character. 

Sir,  I  have  been  represented  as  an  heretie^ 
ddst,  infidel,  atheilt.  Shall  that  man  be 
called  an  atheist,  who  fiimly  believes  in  tht 
existence  of  one  God,  the  puent,  the  fto^ 
tector,  and  governor  of  the  universe  ?  Shall 
he  be  deemed  an  atheist,  who  deckrea.  awl 
has  always  dedared  bis  conviction  of  the 
being  of  the  First  Cause  in  the  words  of  the 
church  of  England :  *  there  is  but  one  living 
and  tvue  Ood,  everlasting,  without  body,  parts. 
or  passions,  of  infinite  power,  wisdom  and 
gpoodness,  the  maker  and  preserver  of  all 
Uiings  visible  and  invisible  r'  Is  this  th0 
language  of  an  atheist  P  Is  a  person.  Sir,  to 
be  reprobated  who  maintains  these  aenl»» 
mentsP  . 

^t.  Sir,  I  may  be  considered  if  not  aft 
atlieist,  vet  as  an  infidel  Shall  he^  Sir^  b« 
esteemed  an  infidel,  who,  for  the  second  am 
tide  of  his  creed^  grounds  his  hope  of  sahr»» 
tion  solely  on  Jesus  Christ  ?  Who  looks  upon 
his  Saviour  as  a  person*  seal  from  Heaven 
to  be  the  means  of  the  irreatest  hapoinass  In 
mankind?  Is  he  an  infidel  who  declares  hin 
Saviour  to  be  the  great  mediator  between  Ood 
and  man,  that  his  saviour  gave  himself  up 
as  a  ransom  for  all,  and  through  whom  alone 
is  eternal  life, .  the  fi^  gift  of  God)  bestowed 
upon  a  smfhl  world.  However  we  may  chffer 
on  other  parts  of  eur  Saviour's  character,  we 
certainly  unite  in  these  prindples^  which  are 
the  essential  pomts  of  a  Christian^  faith. 

In  the  thiid  article  of  my  bdief,  thu  whole 
au^ence,  if  we  etcept  the  twenty-seven,  unite 
wHh  me.  The  belief  of  the  two  former  arU* 
des,  unless  sanctioned  by  a  firm  conviction 
of  the  latter  point,  and  the  necessity  c^  acting 
under  that  convictkm,  appear  to  me  of  Itttte 
consequence.  We  may  boast  of  our  know^ 
Jedge  of  and  acquaintance  with  Ood,  we  amj 
combund  every  guhsayer  on  the  terms  of  our 
salvation^  yet,  S  we  negleet  the  principle  of 
universal  lienevolenee,  our  faith  is  vain, >  our 
retij^on  is  an  empty  mirade  of  useless  and  in« 
significant  sounds.  That  every  Christian  is 
bound  to  enteruin  sentiments  of  universal 
benevolence,  to  love  his  fbllew  creatures  of 
every  sect,  cdour^  or  description,  is  the  thM 
grand  point  of  my  faith.  If  any  one,  Str^ 
%ould  ask  me,  to  vrhat  sect  I  babhe?  tnf 
answer  iB>  my  sect  ie  net  tenfined  to  age, 


•  I  am  not  aure  tiiat  I  made  «m  ef  the 
**  sent  ftem  Heaven,  or  eomteg  dewA 
from  Heaven^''  but  tn  either  case  Ihey  ate  m 
be  eonsMered  as  seripluiel  eapreisions,  and 
consistent  with  my  opinion,  that  Christ  wae 
net  in  eidltence  eighteen  hondnd  years  age. 
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colour,  or  counftrT.  I  am  a  firm  belieTer  in 
the  truths  revealed  by  God',  but  I  usiu'p  no 
autboritv  over  another  man's  tonscience. 
Our  Lord  and  Saviour  Jesus  Christ  is  the  head 
of  my  sect,  he  has  laid  down  the  rules  of  its 
faith  and  discipline.  No  one  can  encroach  on 
bis  authority./  His  disciples  are  to  be  found 
in  all  nations  and  countries,  of  every  age, 
language  and  colour.  Ttiey  may  meet  in 
places  appropriated  for  public  worship,  or  they 
present  themselves  in  private  only  before  their 
God  a&d  father,  the  God  and  father  of  their 
Saviour :  but,  wherever  they  are,  they  cannot 
persecute  for  opinion,  they  cannot  treat  their 
neighbour  injuriously  for  any  religious  per- 
suasion, they  are  connected  togeuer  solely 
by  the  ties  of  universal  love. 

Since  my  religious  opinions  have  been  so 
much  misrepresented,  it  is  not  surprisins 
that  equal  attempts  have  been  made  to  hold 
me  up,  on  account  of  ray  political  principles, 
as  an  enemy  to  my  country.  Sir,  I  nave  been 
ranked  among  that  visionary  herd  to  which 
it  has  lately  ^en  the  custom  to  affix  the  name 
of  republicans  and  levellers.  Is  it  possible, 
Sir,  to  conceive,  that  a  person  educated  as  I 
have  been^  should  entertain  levelling  prin- 
ciples ?  Is  It  likely  that  one  who  is  accustomed 
to  spend  his  life  in  study,  and  who,  if  such 
principles  prevailed,  would  have  no  possible 
means  of  oDtaining  a  subsistence,  is  it  likely. 
Sir,  that  he  should  rank  himself  among  level- 
lers? The  8up];>osition  is  absurd  ana  ridi- 
culous. There  is  not,  I  am  convinced,  one 
man  in  thb  assembly,  nay,  I  will  ^  still  far- 
ther, I  do  not  believe  that  there  is  one  man 
in.  this  island,  who  ever  dreamed  of  such  a 
principle.  My  opinion  on  this  subject  is  the 
same  with  that  of  the  bishop  of  Llandaff,  the 

Erincipal  of  the  man  who  stands  forward 
ere  as  promoter  in  this  nefarious  cause.  The 
.  bishop  has  explauied  what  some  meu  call  the 
levelhng  principle,  or  the  principle  of  equa- 
lity, to  be  that  which  every  Englishman  Ukes 
a  pride  in  maintaining — an  equality  of  rights. 
That  the  rich  shall  not  oppress  the  poor,  nor 
the  poor  riotously  attack  the  rich,  that  they 
shall  be  all  equal  in  our  courts  of  judicature, 
these  are  the  true  principles  of  equality.  Or, 
I  may  explain  myself  still  farther  bv  what 
takes  place  among  ourselves.  We  all  come 
from  our  respective  schools  with  different 
qualificatiohs  indeed,  but  in  the  eyes  of  the 
universitv  we  are  considered  as  equals.  We 
are  employed  in  various  exercises,  we  have 
opportunities  equally  given  to  us  all  of  distin- 
guishing ourselves,  and  when  the  inequalitv 
takes  place,  it  is,  or  ought  to  be,  from  merit 
alone,  the  reward  of  the  industrious  use  of 
our  talents  and  our  time. 

Sir,  the  idea  of  an  Englishman  entertaining 
the  levelling  principle,  is  absurd,  and  is  coun- 
tenanced  only  by  those  associations,  which 
endeavour  to  set  us  at  variance  with  each 
other:  and  tlie  term  republican  is  employed 
tor  the  same>  odious  purpose.  I  have  read 
mxicD,  Sir/ou  the  subject  of  govermneoly  and 


by  spend'mg  the  greater  part  of  three  years 
ip  different  tours  on  the  continent,  have  had 
frequent  opportunities  of  compario^  with  our 
own  the  various  forms  whicli  prevail  abroad, 
and  I  maintain  that,  excepting  the  small  de- 
mocrat ical  cantons  of  Switzerland,  we  have 
the  great#'st  claim  to  the  title  of  republicans 
of  anv  nation  in  Europe.    If  to  be  an  advo- 
cate for  the  just  rights  of  the  people,  if  to 
conceive  that  liberty  depends  on  the  people 
declaring  their  sentiments  by  representatives 
in  parliament,  if  to  contend  strenuously  for 
the  independence  of  the  House  of  Commons 
.  on  every  person  except  the  people,  if  to  wish 
[  for  a  better  representation  of  the  people,  if 
these.  Sir,  are  the  sentiments  which  will  en* 
I  title  men  exclusively  to  the  name  of  repub- 
I  licans,  I  acknowledge,  that  I  am  a  republican. 
I  I  exult  in  the  privilege  of  my  birtb^nght,  and 
I  bein^  an  Englishman,  I  rejoice  that  I  also  am 
i  a  republican.    And  is  there.  Sir,  a  man  in 
this  assembly,  is  there  an  ELnglishmao^  who 
I  does  not  maintain  the  same  sentiments  ?  By 
asserting  our  privileges,  which  set  us  far  !>•- 
yond  the  other  nations,  it  does  not  folk>w  by 
an^r  means,  that  we  would  usurp  the  pren^ 
gatives  of  the  first  magistrate,  or  encroach  on 
we  rights  of  the  lords  of  parliament.. 

Bu^  Sir^  I  am  accused  of  a  sUll  grsatei 
crime,  I  rejoiced  at  the  success  of  the  French 
revolution.  Yes,  Sir,  I  did  rejoice  at  the  sik>> 
cess  of  the  French  revolution,  and  is  tber» 
an  Englishman,  who  did  not  exult  on  this 
occasion  ?  At  what  period  did  I  rqioice?  was 
it  not  at  the  time  when  every  good  man  re« 
ioiced  with  me,  when  tyranny  received  a  fiital 
blow,  when  despotism  was  overthrown  by  the 
united  efforts  of  all  orders  of  men  in  an  ex- 
tensive empire  ?  Was  it  not.  Sir,  at  the  timo 
when  that  horrid  dungeon  was  destroyed,  in 
which  had  baen  tormented  so  many  wretched 
victims  of  caprice  and  effeminate  cruelty? 
Was  it  a  crime,  Sir,  to  reioice,  when  the  whole 
nation  was  of  one  mind,  and  this  university 
thought  it  a  duty  to  impress  the  sentiment  on 
our  young  men,  by  giving  them  as  a  proper 
subject  for  their  talents,  the  taking  of  the 
Bastile  ?  It  was  glwious  in  the  university  to 
unite  with  the  general  voice,  and  in  the  most 
public  manner  to  express  its  indignation  at  ty. 
rants  and  tyranny.  I  did.  Sir,  rejoice  at  the 
success  of  the  French  revolution :  but  does  it 
follow,  that  I  was  pleased  with  the  scenes 
which  succeeded,  that  I  now  look  with  joy 
and  not  with  horror  on  the  dreadful  outrages 
to  which  that  country  has  been  exposed  ?  1  he 
massacres  and  bloodshed,  disgracing  so  noble 
a  cause,  have  pained  every  lover  of  freedom ; 
and,  viewing  the  conflicts  of  the  most  horrid 

I>assions  of  the  human  mind,  we  have  been 
eft  in  a  wretched  state  of  suspense,  and  not 
having  sufficient  grounds  for  uniting  fully  in 
our  wishes  for  the  success  of  any  party,  we 
have  conceived,  that  silence  on  French  affiurs, 
is  most  advisable. 

If  to  exult  at  the  approach  of  freedom  to  « 
great  and  pow^ful  nation  was  a  crime,  wilh 
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what  eagerness  was  iM  news  circulated,  that 
to  make  up  the  measure  of  my  iniquities,  I 
corresponded  with  the  national  convention  ! 
In  laymg  this  to  my  charge,  they  did  me  the 
honour  of  uniting  me  with  four  gentlemen  of 
the  roost  respectable  character  in  this  uni- 
versity, and  as  I  am  convinced  that  they 
would  do  nothing  unworthy  of  the  character  of 
Englishmen  and  academics,  the  accusation, 
thou{;h  intended  to  bring  on  me  as  much 
nubhc  obloquy  as  possible,  was  rendered  of 
less  effect  As  to  myself  Sir,  I  here  declare 
that  neither  directly  nor  mdirectly  did  I  ever 
correspond  with  the  national  convention,  and 
I  make  no  scruple  of  saying,  that  with  re- 
spect to  the  >gentlemen,  with  whom  I  was 
supposed  to  be  associated  in  this  transaction, 
I  do  not  believe  that  any  one  of  them  was 
ever  engaged  in  such  a  correspondence.  Not, 
8ir,  that  I  think  there  was  any  disgrace  in 
corresponding  with  the  national  convention, 
but  so  obscure  an  individual  as  myself  could 
lay  no  claim  to  the  notice  of  that  assembly. 
If  I  could  have  sug^ted  any  thing  to  pro- 
mote the  welfare  ot  that  assemblv  and  the 
nation  which  it  represented;  I  should  cer- 
tainly have  taken  pleasure  in  doing  it.  They 
were  our  friends,  there  was  no  war  declared 
between  the  two  nations,  they  deserved  our 
friendship,  for  they  had  broken  the  bands  of 
slavery,  and  aspired  to  the  honours  of  free- 
dom. 

Having  thus  endeavoured,  by  an  explicit 
declaration  of  my  sentiments,  to  remove  the 
calumnies  which  have  been  so  industriously 
circulated  respecting  my  religious  and  poll* 
tical  principles,  I  come  now  to  the  more  im- 
mediate object  of  my  defence.  I  am  accused 
of  publishing  a  certain  book,  and,  by  that  pub* 
lication,  of  unpinning  religion  as  established 
by  jjubiic  authority,  and  by  such  iropugnins, 
of  violating  the  laws  and  statutes  of  the  uni- 
versity. My  discourse  is  naturally  divided 
into  three  heads.  The  second  is  branched 
out  into  four  articles.  In  one,  I  am  charged 
with  de&mine  the  liturgy;  in  the  second 
with  calling  the  worship  of  the  Church  of 
Er^land  idolatrous ;  in  the  third,  with  assert- 
ing that  all  ecclesiastical  courts,  ranks,  and 
tiuea,  are  repugnant  to  the  spirit  of  Christia- 
nity;  and  in  the  fourth,  with  profiming  and 
faviling  the  most  sacred  offices  of  the  church. 
Under  the  third  head  are  mentioned  two  laws 
which  I  am  supposed  to  have  violated,  the 
one  a  statute  De  Concionibus,  the  other  a 
Grace  passed  in  the  year  1603.  Of  all  these 
I  shall  treat  in  their  order,  and  for  that  pur- 
pose I  request  that  the  second  article  in  the 
charges  delivered  to  me  may  now  be  read  by 
the  officer  of  the  court 

[Here  the  second  article  was  read. 

9od.  Also,  We  article  and  object  to  yoo 
the  afbresakl  William  Frend,  That  in  the 
nresent  vear  of  our  Lord  1793,  you  did  pub- 
uah,  and  cause  to  be  dispersed  within  this 
university,  a  scandalous  book  or  pamphlet^  of 
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which  yon  are  the  author,  in^tuled,  ^*  Peace 
and  Union  reconunended  to  the  associated 
Bodies  of  Republicans  and  Anti-Republicans ) 
by  William  Frend,  M«A.  fellow  of  Jesus  Ck)l« 
lege,  Cambridge.  Printed  for  the  Author,  bv 
P.  C.  Croft,  St  Ives,  1793;"  which  said  book 
or  pamphlet  is  anne;ced  to  these  presents,  and 
praved  to  be  admitted  as  if  inserted  herein  i 
and  we  article  and  object  as  above.] 

Sir,  I  am  accused  in  this  article  not  only  of 
publishing  a  buok,  but  of  publishing  a  scan« 
dalous  book :  and  here  I  cannot  nelp  ad« 
miring  with  what  modesty  and  address  the 
promoter  in  summing  up  the  evidence  against 
me  requested  that,  as  on  his  part  all  persona* 
hties  should  be  avoided,  the  same  might  be 
required  on  the  part  of  the  defendant.  Well 
might  he  be  anxious  to  preclude  me  from  all 
personalities  in  my  reply.  Satisfied  with  the 
abuse  which  he  and  his  adherents  had  before 
so  liberally  bestowed,  he  might  well  be  con* 
tent  to  refrain  firom  furthef  personality,  pfro* 
vided  I  might  be  withheld  from  eapressing 
my  just  sensibility  and  resentment  DoubU 
less  he  had  a  right  to  make  this  request,  as~ 
there  is  no  personality  in  declaring  a  member- 
of  the  senate  the  author  of  a  scandalous  book ! 
It  is  not  at  all  personal  to  assert  that  Mr. 
Frend  is  unfit  to  breathe  the  air  of  this  place  I 
It  is  by  no  means  personal  to  endeavour  to 
deprive  him  of  his  degrees,  and  to  expel 
him  fix>m  the  university !  Had  I,  indeed.  Sir, 
taken  notice  of  a  late  publication  of  the 
learned  promoter,  had  I  asserted  that  the 
work,which  he  has  given  to  the  public  undet 
the  sanction  of  the  university,  is  a  disenice 
to  a  roan  of  letters,  that  af\er  all  the  labour 
bestowed  on  it  it  abounded  with  so  many  and 
such  gross  blunders,  as  instep  of  a^ac  tiwdU 
it  was  more  properly  speaking  a  Jac  contra* 
rctim,  that  hb  prolegomena  were  filled  with 
quaint  idlusions  ana  inaccuracies  of  express 
sion,  at  which  a  boy  in  the  lowest  forms  would 
blush;  had  I  asserted  such  things  of  the 
learned  doctor,  I  should  have  been  called  « 
dealer  in  personalities;  but,  when  he  accuses 
me  of  writing  a  scandsdous  book,  then.  Sir,  it 
ceases  to  be  personality  ] 

Let  him  not  then  esteem  me  personal.  I 
will  not  charge  him  with  reading  scandalous 
books,  I  will  not  accuse  him  of  vitiating  his 
taste  by  the  perusal  of  those  vile  and  profane 
authors  of  antiquity,  which  to  our  shame  many 
of  us  still  keep  in  our  studies.  This  would  tie 
scandalous  indeed.  The  learned  doctor  is 
better  engaged  than  in  commenting  on  a 
Cicero  or  a  Demosthenes :  with  these  profane 
authors  he  has  long  ceased  to  have  any  coi»- 
munication:  his  style  is  formed  on  much 
better  models,  and  we  cannot  but  admire  the 
streams  of  eloquence  which  he  has  derived 
from  the  enchanting  remains  of  a  Sanctus 
Pachomius,  Theodorus  Beza,  and  Sanctus 
Bemardinus. 

Though,  Sir,  I  disdain,  every  species  of  peiw 
flonality  against  this  promoter,  I  must  be 
aUoweeto  say  that  his  charge  is  fiJse.    The 
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book  intituled,  **  Peace  add  Union/'  is  hoi  a 
scandalous  book ;  it  is  not  deemed  a  scandalous 
book  b^  some  of  the  most  respectable  mem- 
bers of  the  Houses  of  Lords  and  Commons ;  it 
fs  not  esteemed  a  scandalous  book  by  several 
verj  distinguished  characters  ia  tlie  literary 
world ;  and  in  the  judgment  of  xnany  persons 
among  us  eminent  fop  their  learning  and  abi« 
lities.  this  work  so  far  from  being  deemed 
scandalous,  is  thought  to  contain  a  variety  of 
topics  of  the  utmost  importance  to  the  state, 
and  deserving  the  attention  of  every  lover  of 
his  country.  With  all  thes^  I  most  cordially 
tmite  in  wishing,  that  instead  of  blackening 
and  defaming  the  character  of  the  writer,  the 
promoter  and  his  twenty-seven  had  the  can- 
douF  and  ability  to  answer  the  publication. 

But  whetlier  the  work  is  scandalous  or  not, 
kt  us  consider,  what  proofs  are  brought  by  the 
promoter  that  I  am  the  author  of  it.  AAer 
so  many  days  employed  by  him  in  endeavour- 
ing  to  prove  this  point,  it  would  be  a  very  bad 
comolimentto  pass  over  without  some  notice, 
the  labour  iu  which  he  has  so  strenuously 
exerted  himself.  On  this  account  it  will  \)e 
■ecessary  to  make  some  previous  remarks  on 
the  Bioofs  of  authorsliip  in  general^  from 
whicn  we  shall  easily  perceive  with  what 
shallow  proofs  the  inquisitorial  spirit  is  con- 
tented, when  the  jMiin  of  an  individual  is  the 
•nly  point  to  which  its  zeal-  and  malice  are 
directed. 

There  are  two  wavs  ef  discovering  Ae 
author  of  anv  work,  which  may  be  called  the 
external  and  internal  marks  of  authorship. 
The  external  depend  on  two  things,  either  on 
the  author  himself,  or  persons,  who  have  had 
the  meaas  of  being  acquainted  with  the  au- 
thor's jproceedinKS.  Should  a  person  declare 
himseU  to  be  tne  author  of  a  given  work^ 
though  this  is  not  in.  itself  an  abrolute  proof, 
it  is  sufficient  to  subject  him  to  the  praise  or 
censure  which  would  have  been  bestowed  on 
the  author.  If  the  author  does  not  choose  to 
avow  himself,  befosc  those,  who  might  be 
supposed  entitled  to  question  him  on  the 
9uoject^  and  it  is  asserted  that  he  lias  else- 
where made  this  discovery,  we  must  be  parti- 
cularly careful  what  credit  we  give  to  the  tes- 
timony of  the  witnesses,  who  come  forward 
^n  such  an  occasion.  We  must  examine  their 
characters,  whether  they  are  friends  or  ene- 
mies, whether  they  are  likely  to  speak  the 
truth  fairly  and  openly,  or  whether  the  seal 
of  religion  mieht  not  induce  theo^  to  hazard 
a  pious  fraud  oy  way  of  getting  rid  of  a  dan- 
gerous opponent  to  their  fantastic  theories. 
Besides,  we  must  consider,  whether  they  are 
competent  to  give  a  legitimate  proof:  if'^they 
can  neither  wnte  nor  read,  it  will  avail  but 
little,  that  they  heard  a  person  call  himself 
the  >vritcr  of  a  given  work,  as  the  work  before 
the  court  msLy  be  of  a  different  nature  and 
tendency  from  that,  whose  title  qvAj  was 
mentioned  in  their  hearinja;. 

The  internal  marks  of^authorship  are  va- 
rious. .  It  is  uDDficessajy  before  this  learaed 
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audience  to  investigate  the  methods^  by  vHhich 
many  of  us,  from  having  perused  the  writings, 
or  heard  the  discourses  of  any  one,  can  pro- 
nounce with  eaae,  whether  a  work  in  questioa 
belongs  to  him  or  not.  They  can  point  out 
the  beauties  or  the  deficiencies  of  his  style,  bia 
plan,  his  language.  They  can  say  at  once, 
such  a  sentence  was  certainly  the  effusion  of 
this  writer's  zeal,  or,  again,  none  but  that 
doctor  could  have  possibly  indited  this  nara^ 
graph.  For  instance,  who,  that  has  read  the 
prefaces  of  the  learned  promoter,  or  has  heard 
his  distinguished  eloquence  in  the  divinity 
schools,  can  doubt  that  he  is  the  author  of  the 
late  prolegomena  ?  Could  Cicero  or  Livy  have 
written  in  such  a  manner,  could  thev  have 
ventured  on  such  flights  of  fancy,  could  they 
have  raised  themselves  to  surprise  the  mind 
with  such  beautiful  changes  of  cases  and 
those  noble  deviation»  in  tlie  moods  of  verbs  ? 
Are  not  their  metaphors  feeble  when  com- 
pared with  those  used  by  our  sub-professor? 
Where  shall  we  find  such  latini^,  where  shal^ 
we  meet  with  such  beautiful  specimens  of 
quotation.^ 

No  one,  who  has  the  least  pretensions  to 
critical  acumen,  would,  on  balancing  all  these 
circumstances,  doubt  that  Dr.  Kiplmg,  as  his 
signature  declares,  is  and  could  aJoae  be  the 
author  of  his  prolegomena.  The  work  itself 
also  carries  internal  marks  of  the  editor.  The 
perfect  resemblance  it  bears  to  the  origmaL 
having  no  other  difference  than  that  in  several 
places  the  type  is  turned  topsy  turvy,  con- 
vinces us  that  no  one  but  the  promoter  has 
any  claim  to  the  merit  of  having  coirected 
the  press. 

But,  Sir,  strong  as  these  internal  marks  ar^ 
and  stronger  perhaps  cannot  be  brought,  I 
musfcontend  that  they  can  be  of  no  weight 
in  a  court  of  justice.  It  will  not  suffice  to 
say,  the  style  is  the  same,  the  language  is  the 
same,  the  errors  are  exactly  such  as  might  be 
expected  from  this  author;  still  no  upright 

Cge  wcHild  be  contented.  The  style  and 
guage  may  be  imitated';  there  have  been 
fnuds  even  in  the  literary  world,  and  nothmg 
but  external  proof  can  make  an  author  ame- 
nable to  a  court  of  justice  for  any.  publicatioo. 
Hence  in  the  present  case,  when  the  promoter 
wanted  to  prove  the  pamphlet  mtituled. 
«<  Peace  and  Union,'*  to  be  mine,  from  a  fimcied 
resemblance  between  certain  passages  in  it,  and 
others  in  a  pamphlet  written  four  years  ago, 
the  Goiut  very  properly  rejected  the  attempt 

Many  external  marks  are  not  available^ 
Neither  the  title-page,  nor  public  estimatioi^ 
nor  writing,  nor  the  delivery  of  books  are, 
sepaiately  or  in  coqjunctiony  sufficient  proofs 
ofauthorship. 

First,  with  respect  to  title  pageS|.  I  sb«H, 
Sir,  bring  two  proofs,  which  I  nave  no  doubt 
will  convince  every  unpreju^ced  mind,  that 

*  See  the  learned  promoter's  pre&ce  to 
what  he  calls  a/ac  stm»/e  of  the  Codex  TImo* 
doii  Bess  Caaiabrigieosis.^i' Vcuct. 
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aiyoDiiubQis  well  founded.  The  one  shall 
Im  taken  from  the  university  of  Oxford,  the 
other  from  our  own.  We  have  all  of  us  heard 
the  fame  of  a  celebrated  professor  of  oriental 
literature  in  the  university  of  Oxford.  Some 
time  ago  he  published  under  his  own  name  a 
volume  of  sermonsi  which  he  had  also 
fieached  in  the  university  chaich.  They 
were  admired  by  every  body,  were  held  up  as 
models  of  composition^  as  a  complete  victory 
over  the  heretics,  particularly  those,  who  eo 
by  the  name  of  Socmians.  Nothing  could  be 
urged  against  them,  they  were  unanswerable, 
so  great  a  champion  as'  the  orientnl  profes- 
sor was  invincible.  So  much  and  so  univer- 
sally were  thev  esteemed,  that  a  late  lord- 
chancellor,  well  known  for  his  love  of  pure 
teligion  and  his  regard  for  the  interests  or  the 
church,  felt  himself  called  upon  to  reward 
such  singular  merit,  and  actually  bestowed 
on  the  person  whose  name  thev  bore  a  Iwnd- 
some  piece  of  preferment.  Who  could  then, 
Sir,  entertain  the  least  doubt  of  ascribing  in- 
finite merit  to  this  learned  writer?  Who  at 
first  supposed  that  this  great  man  could  get 
up  and  preach  before  the  university  sermons 
not  his  own?  The  supjiosition  wotdd  have 
been  treated  with  contempt,  if  a  concurrence 
of  circumstances  had  not  justified  it,  and  the 
world  is  now  in  possession  of  the  proof,  that 
these  noted  sermons  owe  their  celebrity  to 
the  united  efforts  of  a  once  eminent  dissent- 
ing minister  and  a  doctor  of  distinguished 
merit  of  our  own  university.* 

A  book  latelv  appearfd  among  us  under 
the  title  of  Codex  Theodori  Bezce  CanUbri- 
giensis.  Now,  Sir,  not  venturing  to  trust  to 
my  own  interpretation  of  these  words,  I  con- 
sulted a  learned  friend,  who  declared  it  could 
mean  anly  the  codex  of  Theodore  Beza,  a 
Cambridge  man.  Was  Beza  then  the  author 
of  this  work,  or  was  he  not  ?  Did  he  write 
it  ?  Did  he  compose  it?  Did  he  publish  it? 
No  such  thing.  He  wished,  that  it  might 
not  be  published.  So  far  from  his  writing  or 
composmg  of  it,  it  appears  to  be  a  transcript 
of  the  four  gospels  and  the  acts  of  the  apos- 
tles, which  he  purlomed  from  a  aonastery  in 
the  course  of  the  civil  wars  of  France,  and 
either  not  liking  the  various  readings  con- 
tained in  it;  or  fearing  that  it  might  be 
claimed  b^  its  proper  owners,  he  made  a 
present  of  it  to  the  university,  to  be  edited  in 
a  future  age  by  some  promoter,  though  not  so 
learned,  yet  as  bigotted  aifd  bloody-minded  as 
himself,  who  should  make  the  great  discovery, 
that  BeOL  was  a  Cambridge  man. 

Thus,  if  title  pages  are  to  be  taken  as 
proofs  of  authorship,  we  may  attribute  to  the 
cmental  professor  of  Oxford  a  variety  of 
errors,  wnich  arose  solely  from  his  friends 


•  Mr.  Badcock  and  Dr.  Pair.— See  White's 
sermons  for  the  Bampton  lecture,  and  the 
cpntrover^  on  theni«  in  Mmphlets  by  Dr. 
Gabiiely  Dr.  Parr^  and  Dr.  White.^  Frend: 


being  unacqudnted  with  the  writings  of 
Mohammed  and  his  best  commentators,  or 
celebrate  him  for  the  splendour  of  a  diction 
which  is  not  to  be  expected  from  one  of  his 
inde&tisable  industry,  in  discovering  the 
roots  of  words  and  exploring  the  sources  of 
Egyptian  literature.  The  latmity  also  of  the 
learned  promoter  might  not  only  tend  to 
persuade  us,  that  Beza  is  a  Cambridge  man. 
but  fix  on  him  the  stain  of  various  heretical 
opinions,  to  which  liis  Codex  is  supposed  to 
give  a  sanction,  and  make  him  liable  \b  a 
summons  into  the  vice-chancellor's  court 

Public  estimation  is  also  no  proof  of  au- 
thorship. We  have  all  of  us  either  seen  or 
heard  a  varied  of  epimms,  circulated  not 
many  years  ago,  fiill  of  reflections  and  scur- 
rilous remarks  on  the  heads  of  colleges,  and 
men  high  in  rank  and  office  among  us.  For 
some  time  it  was  the  fashion  to  ascribe  them 
to  one  of  our  most  celebrated  mathemati- 
cians. They  went  under  his  name.  Every 
one  pronounced  them  in  common  conversa- 
tion to  be  his,  and  if  he  had  not  expressly 
contradicted  the  report  by  openly  disclaiming 
them,  his  fame  might  have  gone  down  to  the 
latest  posterity  rather  as  a  satirist  tlian  a 
mathematician.  Thus  would  our  first  cha- 
racter for  eloquence  have  been  deprived  of  an 
honour  which  is  due  to  him  alone,  and  which 
it  is  to  be  hoped,  he  will  enjoy  henceforward 
tmrivalled  and  without  dispute. 

The  hand -writing  of  a  person  is  still  less  % 
proof  of  authorship,  as  we  all  know  how 
easily  it  may  be  forged,  and  a  person  must 
have  attained  either  great  sagacity  in  the  art 
of  distinguishing  hands,  or  ereat  powers  of 
swearing,  before  he  can  ascribe  a  writing  to 
any  individual.  Besides^  should  the  writing 
be  proved  to  be  that  of^any  person,  it  does 
not  follow  that  he  is  the  author  of  the  com* 
position,  he  may  have  been  only  a  copyist. , 

I  neea  not  dwell  a  moment  on  the  absur- 
dity of  supposing,  that  the  delivery  of  book^ 
can  prove  authorship,  as  in  that  case  we  shall 
convert.all  our  booksellers  into  authors^  or 
at  least  make  the  deliverers  of  any  work  into 
the  seller's  hands  members  of  the  liteiaiy 
republic. 

Havine  thus.  Sir,  considered  the  general 
proofs  of  authorship,  let  us  now  examine 
those  which  the  pomoter  has  brought  in 
fovour  of  his  assertion.  These  are  of  two  sorts 
either  by  evidence,  or  by  writing.  By  the 
evidence  of  booksellers  and  their  servants, 
a  printer  of  a  public  paper,  and  certun  gen* 
tlemen  of  the  university.    On  the  evidence 

F'ven  by  the  tradesmen  and  their  servants 
have  not  a  single  reflection  to  make. 
Having  no  sinister  views,  nor  any  other 
obiect  than  a  plain  statement  of  facts,  they 
told  what  thev  knew  with  a  plainness  and 
integrity  which  must  do  them  credit  in  the 
opinion  of  all  who  heard  them.  But  to  what 
did  all  their  evidence  amount  ?  The  book- 
sellers and  their  servants  lelate  that  they  re- 
ceived the  pamphlet  intituled^  Peace  a&d 
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Unioi^  other  from  Bowtell's  boy  or  from  his 
house,  except  Uiat  one  declares  thai  he  re- 
ceived  twenty  copies  from  myself  at  my  own 
room.  Ihe  copies  at  Bowtell's  appear  to 
have  been  brought  by  the  St  Ives  carrier, 
and  Mr.  I  rend  is  said  to  have  ordered  cer- 
tain packets  to  be  sent  to  the  booksellers  and 
to  his  friends  in  the  universitv.  The  printer 
declares,  that  he  received  the  copy  of  an 
advertisement  from  Mr.  Marsh,  to  be  in^ 
eerted  in  his  paper,  as  also  an  order  from  Mr. 
Frend  in  perA)n  to  repeat  the  advertisement, 
and  afterwards  a  note  .from  him  stating  the 
pice  of  the  pamphlet.  Being  asked  whether 
he  could  swear  to  my  hand-writing,  he  said 
air  that  an  honest  man  could  on  such  an  oo 
casion.  He  was  too  well  acquainted  with  the 
nature  of  an  oath,  and  the  mistakes  which  a 
man  even  in  his  profession  mi^ht  make,  to> 
swear  positiveljr  to  the  hand-wntmg  of  any 
person.  Yet,  Sir,  I  may  venture  to  say  that 
Ke  has  seen  me  write  oilener  and  seen  more 
of  my  hand-writing  than  any  person  in  this 
audience^  but  ht  would  give  his  conjectures 
only,  and  could. not  be  brought  by  i^nv  means 
to  make  those  round  assertions,  which  we 
beard  with  astonishment  from  a  quarter, 
whence  they  were  least  to  be  expected.^ 

Mr.  Lloyd's  evidence.  Sir,  is  too  curious  to 
be  passed  over  in  silence.  He  appeared  in 
court,  as  it  should  seem,  in  a  mode  prcsc  ribed 
by  the  promoter  with  a  book  in  his  hand. 
Sater  Mr.  Lloyd.  Pray  what  have  you  in 
yoar  hand,  says  the  promoter?  A  lipok. 
What  book  is  it  ?  Peace  and  Union.  Where 
did  you  get  that  book  ?  At  Mr.  I>unn*s  shop. 
What  did  vou  get  it  for?  To  bring  the  charge 
home,  and  tu  convict  Mr.  Frend,  replies  this 
imbiassed  witness,  who  being  questioned 
eoncemiug  eowe  transactions  at  the  vice- 
chancellors  lodge,  declare)  that  he  did  not 
come  prepared  to  answer  such  questions. 

The  evidence  from  writing  is  chiefly  con- 
fined to  certain  letters  said  to  have  passed  be- 
tween Mr.  Wats»on  afid  myself.  The  letters 
are  produced  in  court,  and  to  prove  them  mine, 
step  forward  Mr.  Kilvington  and  Mr. 
Plampin, 


Pro6eedmgsi»ikgCaieqf 

better  proof  remaining.  Mr.  Wilson  aent  a 
servant  once  with  a  note  to  me,  on  the 
receipt  of  which,  I  said,  it  rcquiiad  no  aiH 


Arcades  ambo 
£t  jurare  pares,  et  respondere  parati. 

They  look  on  the  notes,  they  are  asked  whose 
hand-writing  it  is.  For  the  first  note,  Mr. 
Frend  is  tiie  reply  f  for  the  second  and  third 
Mr.  Plarop'm  is  not  quite  so  positive.  To  this 
proof,  tliat  I  wrote  the  notes,  is  added  pre- 
sumptive evidence  from  a  conversation,  which 
I  had  with  Mr.  Watson  on  the  subject  of 
the  price  of  spinning  wool,  which  happened 
then  to  engage  the  attention  of  the  univer- 
sity; and  as  I  carried  with  me  sufficient 
proofs  that  Mr.  Watson*s  statement  was 
wrong,  I  must  necessarily  have  been  the 
nrriter  of  the  notes.    There  b,  however,  a 
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In  this  account  of  the  evidence,  I  have 
been  in  danger,  I  perceive,  of  omitting  a  very 
important  one,  though  for  what  purpose  he 
was  brought  here,  neither  the  Court  nor  my- 
self can  possibly  devise.  Dr.  Dickens  is  a 
clergyman  well  known  in  Huntingdonshire, 
and,  with  the  singularitv  and  vivacity  of  his 
conversation,  many  gentlemen  in  this  univer- 
sity have  been  fifeauently  entertained:  he 
writes  sermonsy  which  nobody  reads,  and 
generally  sends  me,  and  many  others  of  his 
acquaintance,  a  copy  of  his  publications. 
Considering  him  as  a  harmless  old  man,  who 
had  not  forgotten  the  few  scraps  of  Latin 
which  he  learned  at  school,!  have  sometimes 
visited  him,  when  in  his  neighbourhood,  and 
he  occasionally  indulges  me  with  a  sight  of 
bis  sermons  in  manuscript.  In  return,  he 
might  be  thought  to  have  a  claim  on  me  for 
a  copy  of  my  publications ;  but  he  is  brought 
here  to  relate  a  circumstance,  which  takwg 
plare  in  Huntingdonshire,  cannot  be  made  an 
object  of  inquiry  in  this  court  The  fact  is 
simply  this :  he  met  me  one  day  in  the  house 
of  a  stationer  at  St.  Ives,  where  I  frequently, 
as  b  usual  to  persons  in  the  neighbourlmod 
of  a  market  town,  go  to  execute  any  little 
commission,  to  read  my  letters,  or  the  paper, 
or,  if  occasion  requires,  to  write  letters.  Dr. 
Dickens  found  me  writing  some  letters,  and 
near  me  were  some  pamphlets,  one  of  which  I 
told  him  I  was  going  to  send  to  an  old  friend 
of  his  He  took  up  a  pamphlet,  and  said,  he 
must  take  it  with  him,  and  in  the  tree  and 
easy  way  for  which  this  facetious  divine  is 
noted,  he  bore  it  off,  not  ouly  without,  but 
actually  against  my  consent ;  and  this  book, 
thus  takeiy  is  it  seems,  brought  here  to  prove 
that  it  is  a  production  of  my  own  pen. 

Such  is  the  evidence  which  the  promoter 
has  collected  from  all  quarters,  sparing 
neither  age  nor  sex,  and  on  which  he  means 
to  rest  his  position,  that  I  am  not  only  the 
publif^her,  but  also  the  author,  of  the  book  in 
question. 

Unfortunately,  however.  Sir,  for  the  pro- 
moter, his  proofs  are  inconclusive.  For  first, 
with  respect  to  his  witnesses — Several  of 
them  are  of  the  twenty-seven,  that  is,  of  the 
original  body  of  accusers,  and  one,  the  most 
material,  is  his  own  servant  Besides  the 
general  objection  to  the  twenty-seven,  there 
IS  one  of  a  distinct  and  separate  kind,  which 
I  feel  myself  with  infinite  concern  compelled 
to  produce.  It  is  so  materially  interesting 
botn  to  the  witness's  reputation,  and  my 
own,  that  I  did  not  choose  to  trust  the  eipla* 
nation  of  my  sentiments  on  tiiis  head  ta 
the  casual  observation  of  the  present  mo- 
ment, but  put  it  down  in  writing,  and  shall 
make  no  apology  for  reading  it  from  thia 
paper. 
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Here  Ur.  Frend  read  the  following  paper : 

Mr.  K]lvmi>;ton  declared,  that  '<  ipy  studied 
altentions,  shown  to  him,  as  they  were,  he 
believes,  to  all  those  whom  I  was  desirous  of 
proselyting  to  my  own  opinions,  were  such  as 
to  have  impressed,  very  deeply  on  his  mind, 
the  recollection  of  my  luind-wnting." 

The  world  will  he  at  a  loss  to  guess  how 
far  any  attention  to  a  person  can  convey  a 
knowledge  of  hand-writing,  unless  those  at- 
tentions nad  been  signified  by  an  intercourse 
of  letters:  but  they  will  be  at  no  loss  to  dis- 
cover, that  the  proof  of  my  hand-writing  was 
the  least  part  of  Mr.  Kilvington*s  desisn.  It 
was  to  gratify  his  own  malignity,  ttiat  he 
seized  the  opportunity  of  asserting  a  &lse- 
faood,  which  he  had  forgot  how  easily  I  could 
repel.  Had  I  been  permitted  to  try  his  skill 
in  the  interpretntion  of  hand-writing,  he  would 
have  been  abashed  to  see,  under  his  own 
band,  an  acknowledspent  which  totally  did 
away  the  slander  of  such  an  imputation. 
But  I  was  told,  that  to  urge  the  reading  of  his 
letters  then,  would  weaken  my  defence.  How, 
Sir,  am  I  to  defend  mvself  now?  Will  this  re- 
monstrance be  entered  on  the  records  ?  Will 
these  letters  be  inserted  in  the  Acta  Curts? 
No,  Sir,  there  will  still  remain  an  accusation 
without  an  answer — an  accusation  comoared 
with  which,  the  present  clmrge  is  absolutely 
nothing.  Sir,  how  slightly  soever  others  may 
esteem — how  slovenly  soever  others  may  dis- 
charge the  duty  of  a  tutor  in  giving  lectures, 
in  my  idea,  it  was  one  of  the  most  sacred  de- 
posits which  could  be  confided  in  the  hands 
of  man.  To  betray  this  trust  by  prejudicing 
young  minds,  in  those  points  where  they 
ought  to  be  left  to  the  fair  result  of  their  own 
inquiries,  would  be  base  and  treacherous :  yet 
this  is  the  treachery  with  which  I  am  charged. 
My  name  is  to  go  down  to  posterity,  loiuled 
with  the  infamy  of  practices  I  abhor;  and 
from  the  imputation  of  which  you  were  in 
Vain  solicited  to  protect  it. 

I  do  not  mean,  in  vindicating  my  own  con- 
duct, to  retort  the  accusation  upon  another ; 
but  I  mean  to  disclaim,  in  the  strongest  and 
the  most  public  manner,  in  the  face  of  this 
court,  and  of  God,  a  practice  which  I  abhor.* 

•  The  letters  thrown  down,  were  two  re- 
ceived bv  me  in  the  year  1788,  the  one  dated 
July  19th,  the  other  July  24th,  which  I  acci- 
dentally found  about  a  month  after  the  first 
meeting  of  the  twenty-seven  at  the  vice- 
chanceuor's  lodoe.  On  finding  that  Mr  Kil- 
^ington  had  tidcen  so  active  a  part  in  the 
nrosecution,  I  showed  them  to  some  of  my 
niends,  as  instances  of  the  gratitude  of  the 
saints.  The  greater  part  of  them  is  taken 
up  with  the  business  of  college  testimonials, 
and  at  the  conclusion  of  the  firat  Mr.  Kilving- 
ton's  words  are : 

,  **  I  shall  make  no  further  apology  for  the 
trouble  I  am  now  giving  you ;  but  must  say, 
that  it  ^  giva  as  the  gfMtsit  pkasurt  to 


Mr.  KilvingtoQ  cannot,  I  suspect,  have  duly 
considerc^the  extent  and  import  of  th^woid 
to  proselyte.  The  xeal  of  proselyting  is  of  a 
peculiar  nature,  appropriated  in  scripture  to  a 
parUcular  body  ofmen .  Ye,  says  our  Saviour, 
compass  sea  and  land  to  make  one  proselyte.  ' 
To  whom  does  he  say  this  ?~To  whom  but 
the  scribes  and  pharisees?  And  who  were 
they  ?  Take  a  few  traits  of  their  character, 
as  it  stands  afterwards  marked  in  the  languid 
of  our  Saviour  himself.  All  their  works  they 
do  to  be  seen  of  men :  for  a  pretence  th^ 
make  long  prayers:  th^y  outwardly  iq>pear 
righteous  and  unto  men,  but  within  are  fiill 
of  hypocrisy  and  iniquity. 

I  am  well  aware  how  apt  we  are  to  apply 
ancient  descriptions  to  present  manners ;  an4 
I  should  not  wonder  if  the  world  were  ready 
to  discover  in  this  place  a  set  of  men,  to  whom 
the  Pharisaical  character  apphes  at  least  as 
strongly  as  to  me:  but  let  me  caution  them 
against  ra^  judgment;  the  Margaret  professor 
has  amply  vmdicated  the  character  of  those 
people  from  such  an  imputation.  Bigots, 
and  zealots,  says  he,  are  wonderfully  €&-> 


render  you  any  services  in  my  power,  either 
in  this,  or  any  other  part  of  the  world  whkh 
I  may  chance  to  be  fixed  in. — I  am,  with  great 
respect,  dear  Sir,  your  very  faithful  and  affec- 
tionate servant, 

^    "Edwabo  KrLvrNOTON,  Jun.* 

In  the  second  letter,  he  tells  me,  afler  some 
further  business  on  the  testimonials: 

"  The  cure,  which  I  have  engaged  toacoept, 
consists  of  two  parishes,   Knockholt   and 
i  Downe,  in  the  county  of  Kent.    They  are 
,  situated  in  a  most  delightftd  part  of  the  coun- 
'  try,  between  Bromley  and  Sevenoaks.    TTie 
present  incumbent  is  the  minister  of  our  paririi 
church;  and,  as  he  will  be  desirous  of  residing 
occasionally  for  a  week  or  two,  I  have  engaged 
on  those  occasions  to  officiate  for  him  in  Lon- 
don    The  allowance  is  to  be  fifty  pounds  a 
year,  together  with  the  use  of  the  parsonage 
furnished  and  provided  with  attendance.    I 
am  persuaded  you  will  be  happy  to  hear  of 
my  success,  and  I  have  therefore  given  yoa 
so  circumstantial  an  account. 

*'  I  must  again  apologize  for  the  trouble 
which  I  am  presiiM:ing  to  give  you,  especially 
as  I  can  never  hope  for  an  opportunity  of  dis-^ 
charging  the  obligations  which  I  already 
labour  under.— I  am.  witli  great  esteem,  dear 
Sir,  yours,  most  affectionately, 

"  EdW.  KlLVrNOTOS.**  ' 

Now  is  it  probable,  that,  if  I  had  endea- 
voured, with  studied  attentions,  to  draw  off  Mr. 
Kilviugton  from  the  church,  he  would  have 
given  me  so  circumstantial  an  account  of  his 
entrance  into  the  office  of  minister  in  that 
church?  Would  he  have  been  persuaded, 
that  X  should  be  happy  to  hear  of  his  succesi 
init?-^<f>«'B^» 
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pert  io  making  infidels;  they  never,  I  btfieve^ 
convert  any.* 

Mr.  iFrcnd  ceased  reading,  and  continued 
his  discourse. 

I  have  said  that  many  of  the  witnesses 
vrere  of  the  twenty-seven,  and  one  is  the  pro- 
jnoter's  own  servant  Now,  as  the  determi- 
nations of  the  Court  must  he  made  iecundum 
jui  civile^  it  is  evident  that  these  witnesses 
are  inadmissible.  These  are  the  maxims  of 
the  civil  law : 

If  the  T^tness  has  any  interest  in  the  feet 
concerning  which  he  is  desired  to  give  evi- 
dence, he  will  be  rejected.  For  one  cannot 
be  sure  that  he  will  make  a  declaration  con- 
traiy  to  his  own  interest. 

Nullus  Idoneus  testis  in  re  su&  intelllgituf . 
1. 10  de  testib. 

The  persons  who  have  a  dependance  on  the 
party,  who  would  make  use  of  their  testi- 
mony, such  as  menial  servants,  being  sus- 
pected to  favour  the  interest  of  their  master, 
and  to  declare  only  what  he  desires,  their  evi- 
dence ought  to  be  rejected. 

Idonei  non  videntur  esse  testes,  quibus  im- 
•  perari  potest,  ut  testes  fiant.  1.  6.  de  testib. 

Testes  eos  quos  accusator  de  domo  produierit, 
interrogari  non  placuit.  1.  S4. 

With  these  maxims  of  the  civil  law,  the 
<>pinionand  the  practice  of  our  courts  of  com- 
mon law  agree.  Courts  of  justice,  says  lord 
Mansfield,  do  not  sit  to  weigh  what  degree 
of  temptation  the  minds  of  men  are  capable 
of  resisting,  but  to  take  care,  that  they  shall 
not^be  exposed  to  any  temptations  whatsoever. 
But  even,  if  such  evidence  as  that  of  the 
twenty-«even,  and  the  servant  of  a  prosecutor, 
were  admissible  in  vulgar  courts,  in  this,  from 
the  rules  of  the  civil  law,  it  must  necessarily 
Jbe  rejected. 

The  similarity  of  hand  writins,  is  a  species 
of  evidence  which,  in  a  cause  o?  this  nature, 
b  equally  inadmissible.  The  memorable  and 
excellent  Algernon  Sidney  was  convicted  by  a 
Jefferies,  on  a  comparison  of  hands,  yet,  to 
the  honour  of  our  legislature,  his  attainder 
was  reversed ;  and  it  is  declared  in  the  act  of 
parliament  passed  for  the  reversal,*  that  com- 
parison of  nands  is  no  evidence  of  a  man's 
nand-writing  in  criminal  cases,  and  the  same 
doctrine  is  acknowledged  and  laid  down  in 
the  State  Trials,  and  mwkins's  Pleas  of  the 
crown.'t' 

The  whole  that  has  been  brought  forward 
on  the  distribution  of  books,  falls  to  the 
ground,  from  the  single  evidence  of  Mr.  Bow- 
tell,  who  is  my  agent  for  the  distribution  of 
books,  and  has  informed  you,  that  he  has 

*  See  M^waring's  dissertation  before  his 
aermons. — Frend. 

«  William  and  Maty,  c.  7.  of  tlie  private 
acts. 

t  Hawkins,  431. 


firequently  received  from  London,  and  other 
places,  parcels  of  books  of  various  authors,  to 
be  told  or  dispersed  by  him  on  my  account. 
It  is  also  in  the  recollection  of  a  considerable 
part  of  this  audience,  that  I  have  firequently 
distributed  myself  books  in  the  university. 
During  the  agitation  of  the  questions  on  the 
slave  trade,  and  the  repeal  of  the  test  act,  I 
distributed  a  vast  number  of  books  in  this 
place,  and  carried,  in  person,  to  eveiy  head  of 
a  house,  a  valuable  woric  of  bishop  Hoadley 
on  the  libertv  of  conscience.  Indeed  t  speak, 
I  think,  within  compass,  when  I  say,  that  tea 
thousand  books  of  various  sizes,  written  bj 
various  authors,  have  been  dispersed  from 
this  place,  either  by  myself,  or  by  Bowtell, 
under  my  direction.  The  distnbution  of 
these  books,  therefore,  is  no  proof  of  my 
beins  the  author  of  this  work;  for,  if  such  a 
proof  is  allowed,  on  the  same  prindplea  I 
may  be  called  to  an  account  for  manv  senti- 
ments totally  opposite  to  my  own,  advanced 
by  a  varietv  of  wnters. 

It  would  take  up  too  much  time  to  examine 
seriously  the  evidence  given  by  Mr.  Watson, 
and  a  long  and  irrelevant  correspondence 
about  the  price  of  spinning  wool.  Well  in- 
deed. Sir,  might  you  express  vour  curiosity  to 
know  how  this  business  could  possibly  affect 
the  question  before  the  Court,  or  what  strange 
resemblanre  the  promoter  had  found  out  l^ 
tween  wool-spinnins  and  writing  a  book! 
There  is  not  a  word  about  wool- spinning  in 
the  pamphlet  in  question.  Mr.  Watson  in- 
deed says  in  one  of  his  letters,  that  he  did 
not  refer  to  Mr.  Trend's  publication,  and  Mr. 
Frend  replies  that  he  did  not  refer  to  his  pub* 
licatioo,  but  solely  to  an  assertion  of  Mr. 
Watson  respecting  wool-spinning.  But  this 
was  quite  enough,  the  secret  was  now  out, 
Mr.  Frend  had  said  his  publication,  and  the 
familiars,  who  were  upon  the  watch  for  every 
incident,  seized  this  ntal  note  with  eagerness 
and  bore  it  off  in  triumph.  It  was  read  at 
the  master  of  arts  coffee-house,  then  at  St. 
John's,  from  thence  it  travelled  to  Caius  to 
the  sub-promoter  Mr.  Belward,*  thence  to  the 
promoter;  all  read,  all  reioiced,  and  all  with 
the  same  sagacity  concluded,  that  Mr.  Frend 
must  certainly  he  the  autbor  of  Peace  and 
Union,  because  he  did  not,  he  expressly  said, 
refer  to  his  publication.  Thus  tne  promoter 
boldly  told  tne  Court,  that  the  pamphlet  inti- 
tuled Peace  and  Union  must  be  Mr.  Frend's, 

*  Mr.  Belward^ffot  up  some  time  afUr,  and 
with  some  warmth  declared,  that  the  notes 
were  never  brought  to  him.  IIow  thb  great 
sub-promoter  came  to  be  overlooked  has  given 
rise  to  various  suspicions.  Mr.  Frend  b^ged 
his  pardon,  for  giving  too  hastv  credit  to  the 
history  in  this  resfMct,  and  should  be  very 
glad  to  absolve  Mr.  Belward  from  any  other 
absurdity  in  the  management  of  this  cause, 
for  which,  as  a  sub-promoter,  till  he  vindi- 
catea  himself  before  the  public,  he  stands  p^m^ 
cmmtMt.^Frc»4* 
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because  he  supposes  that  Mr.  Watson  and 
Mr.  Fiend  could  nol  he  talkine  of  any  other 
nublication;  whereas  it  bwelTknown,  that 
Mr.  Frend  has  written  several  books^  and 
during  the  course  of  the  winter  he  has  cer* 
tainly  been  engaged  and  i^  now  engaged  hoth 
in  writing  and  publishing.  'On  the  whole 
the  remark  of  t^e  two  countrymen  seems  to 
tne  the  best  that  can  be  made  on  this  wool> 
apinning  business.  Seeing  Mr.  Watson  stand- 
mg  so  considerable  a  time  in  a  very  forlorn 
situation,  exammed  by  the  promoter,  con« 
fronted  with*  other  witnesses,  questioned  bv 
tiie  bench,  again  examined,  again  oonfrontea, 
reading  letters  about  wool,  and  answering  in- 
terrogatories on  the  same  subject,  alas !  poor 
gentleman !  says  one  to  the  other,  he  is  guilty, 
Ee  certainly  stole  the  wool. 

Thus,  Sir,  I  have  examined  this  voluminous 
body  of  evidence,  which  the  promoter  has 
taken  such  pains  in  compiling  and  arranging, 
and  with  which  he  has  fatigura  us  for  so  many 
days.  Its  little  worth  is  apparent  from  the 
remarks  already  made  on  it,  and  the  promo- 
ter seems  to  have  been  conscious  of  the  weak- 
ness of  his  cause,  and  desirous  that  it  might 
£dl  to  the  ground,  as  he  has  taken  a  step 
which  renders  the  whole  of  his  proceedings 
null  and  void.  Sir,  I  contend  that  the  taking 
of  the  evidence  out  of  court,  the  giving  of  it 
to  the  person  who  is  most  materially  con- 
cerned in  convertins  it  to  his  own  purpose, 
Tenders  it  both  on  the  principles  of  the  civil 
law  and  the  law  of  England  incapable  of  being 
used  by  the  judges  of  this  Court:  it  has  lost 
its  authenticity,  it  cannot  be  considered  as 
the  same  evidence,  it  cannot  be  made  in  this 
or  any  future  court  of  review  the  foundation 
of  a  judicial  decision. 

The  civil  law  says :  it  is  not  enough  to 
give  the  declaration  of  a  witness  the  efifect, 
which  it  ought  to  have  in  justice,  that  the 
witness  himself  writes  or  causes  another  to 
write  his  evidence,  and  that  he  gives  it  or 
aends  it  to  the  judge,  but  it  is  necessary,  that 
he  appear  before  the  jud^e,  and  that  the 
judge  himself  interrogate  him,  and  put  down 
his  declaration  in  writing. 

The  declarations.  Sir,  as  well  as  the  inter- 
roptories  were  put  down  in  writing  by  the 
registrary,  and  they  have  since  been  out  of 
Court  for  some  days  in  the  possession  of  the 
promoter.  That  they  are  vitiated  by  such  a 
step  is  evident :  for,  how  can  the  judge  now 
know  that  the  interrogatories  and  the  answers, 
by  which  he  is  to  determine  the  cause,  are 
the  same  that  were  committed  to  writine  in 
his  presence  ?  l*he  common  law  of  Kneland 
is  equally  tender  with  respect  to  evidence, 
and  Goes  not  permit  a  cause  to  be  decided  bv 
a  jury  by  any  other  evidence  than  that  which 
was  produced  before  the  Court,  and  if  there 
is  the  appearance  only  of  any  other  evidence 
beine  laid  before  the  jury,  the  cause  falls 
iptoTocio  to  the  eround.  This  appears  clearly 
to  be  the  law  of  England  from  the  case  of 
Metcalfe  and  Dean  (Croke'sReports,  folio  189) 


in  which  a  jury  withdrew  out  ofCoorty  and . 
after  having  called  a  witness  to  repeat  the 
evidence  delivered  in  open  court,  returned 
and  gave  their  verdict  for  the  defendant. 
This  was  represented  to  the  Judge,  and  the 
jury  in  vindication  of  themselves  said,  that 
the  evidence  given  to  them  privately  was  the 
same  in  eiiect  as  that  given  in  open  court^ 
it  mm  alia  ntc  dvoerta.  The  judge  however 
considered  this  private  exammation  by  the 
jury  as  illegal,  and  set  aside  the  verdict 

if  then  the  mere  repetition  of  a  vM  voce- 
evidence  in  presence  of  a  whole  jury,  who 
could  not  be  supposed  at  all  interested  in  the 
decision,  was  sufficient  to  set  aside  their  ver* 
diet,  how  much  more  strongly  must  the  rule 
obtain  in  a  case,  where  the  questions  and  an- 
swers are  distinctly  repeated  and  put  down  ia 
writinz,  and  the  prosecutor  has  been  permit- 
ted to  keep  the  writing  in  hb  own  possession,, 
and  to  garble  it  as  may  best  suit  his  own  cod> 
nipt  purposes. 

[Here  the  Commissary  interposed  and  de- . 
sired  Mr.  Frend  to  understand,  that  these 
minutes  were  no  record,  they  made  no  part  of 
the  acta  curue,  Mr.  Frend  replied  that  in  hit 
idea  this  made  no  difference  in  the  case,  thej 
certainly  constituted  the  body  of  evidence  bv 
which  the  Court  was  to  decide.  Tbenao- 
dressing  the  judge  he  continued.] 

On  Uiese  grounds.  Sir,  I  contend,  tthat 
there  is  now  no  evidence  before  the  Cdurt^ 
and  the  judge,  who  is  bound  by  our  statutes  W 
determine  tecundum  jtu  dvilt^  has  nothing 
before  him,  on  which  to  groimd  a  judidu 
decision:  therefore,  after  havine  read  my  ob^ 
jections  to  several  witnesses,  I  shall  beg  leave 
to  protest  against  this  particular  informaii|y, 
and  the  use  of  the  supposed  evidence,  return- 
ed by  the  promoter  to  the  registrary,  either  ia 
this  or  any  other  court  of  justice. 

Here  Mr.  Frend  read  the  following  papers: 
I. 

I  object  to  the  promoter's  mode  of  produc* 
ing  evidence  as  unprecedented  and  unwar« 
rantable  in  any  court  of  justice. 

1.  As  the  witnesses  were  not  only  examin- 
ed in  the  presence  and  the  hearing  of  each 
other ;  but  as  the  witnesses  were  repeatedly 
reminded  not  only  of  what  they  had  saia 
before,  but  also  of  what  the  preceding  wit- 
nesses had  testified. 

8.  As  it  was  apparent,  in  many  instances, 
and  expressly  avowed,  by  several  of  the  wit« 
nesses^  that  the  promoter  had  himself  directed 
the  evidence  which  they  were  cited  to  give, 
and  prepared  with  materials  for  his  purpose. 

3.  As  the  witnesses  were  not  allowed  to  go 
through  their  respective  evidences  at  once» 
but  were  called  and  re-called  frequency,  in  ^ 
manner  totally  contrary  to  the  practice  of  all 
other  courts. 

4.  As  the  interrogatories  were  very  fre- 
quently insidious  and  leading  questions. 

5.  A  s  witnesses  were  personally  confronted, 
in  order  to  prove  identity,attd  not  left,  as  they 
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Casually  arey  to  the  casual  discovery  of  the 
person. 

II. 

1.  I  object  in  p^arUcular  to  the  evidence  of 
Harvev  AJger  as  inadmissible,  lie  being  the 
ineniai  servant  of  tlic  promoter  of  the  cause. 

3.  I  object  to  the  evidence  of  the  Rev.  Mr. 
fioyd,  he  being  one  of  my  original  accusers 
and  directers  ot  the  prosecution,  and  having 
expressly  avowed  in  Court  a  disposition  totally 
irreconcileable  with  the  purpose  of  candid 
testimony. 

3.  I  oQect  to  the  evidence  of  the  Rev.  Mr. 
Kilvingtun,  he  being  also  an  original  accuser 
and  director,  and  having  besides  uttered,  in 
the  course  of  his  evidence,  an  irrelevant  and 
deliberate  falsehood,  which  ought  to  invali- 
date ever^r  other  part  of  his  testimony. 

4.  I  object  to  the  evidence  of  the  Rev.  John 
Plampin,  and  of  Mr.  Matthew,  they  bavins 
also  been  original  accusers  and  directors,  and 
having  besides  already  prejudged  the  cause 
in  my  own  college,  and  condemned  me  with>> 
out  giving  me  an  oj^rtunity  of  making  i^y 
defence. 

IIL 

.  I  object  to  the  validity  of  the  minutes  of 
evidence  in  the  state  in  which  they  now 
appear  since  they  have  been  taken  out  of 
Court  and  put  into  the  promoter's  hands ;  and 
I  must  beg  leave  to  enter  my  protest  againtt 
this  informality,  which  is  utterly  repugnant 
to  the  established  forms  of  law.     W.  Fremd. 

Protest  of  the  Undersigned  agsunst  the  validity 
of  the  evidence  in  this  cause. 

The  witnesses  cited  by  the  promoter  of  this 
f:au8e  having  been  examined  in  the  Court 
upon  interrogatories  proposed  by  the  said 
promoter,  and  taken  down  in  writing  by  the 
fegistrary  of  the  Court  before  they  were  put 
to  the  witnesses,  and  the  answers  of  such 
If  itnesses  having  been  also  taken  down  by 
t}ie  registrary,  the  evidence  of  the  several' 
witnesses  so  recorded  by  the  registrary,  ought 
to  have  been  kept  in  Court  as  an  official 
jvinute  of  such  evidence;  but  the  original 
'minutes  of  the  evidence,  as  taken  in  Court, 
having  been  delivered  out  of  the  hands  of  the 
yroper  officer,  and  put  into  the  custody  of  the 
promoter,  I  do  protest  aeainst  such  evidence, 
and  do  declare  that  it  nas  lost  its  authenti- 
city, and  cannot  be  considered  as  the  same 
evidence,  or  ever  be  made,  either  in  this  Court, 
or  any  future  court  of  review,  the  foundation 
of  a  judicial  decision.*  W.  Freiid. 

,  Tne  vice-cliancellor  now  asked  the  regis- 
traiy  whether  the  minutes  appeared  in  any 
part  to  have  been  at  all  altered?  The  regis- 
atraiy  ajoswered.  No.  The  jury,  Sir,  said  Mr. 
Frend,  in  Metcalfe's  case,  declared  the  same : 
the  witness  had  not  varied  a   tittle:    the 
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*  These  papers  were  afterwards  delivered 
into  the  vicc^-cbancellor's  haDds.-^i>«fM{. 


evidence  was  ntt  mlia  nu  iltosrsa.  Yov 
know,  Sir,  addressing  himself  to  the  com* 
missary,  you  know  the  civil  law  better  than 
I  do.  I  submit  the  case  to  your  consider»- 
tion. 

Mr.  Frend  then  desired  the  third  article  in 
the  charge  to  be  read. 

[The  article  was  read.  . 

3rd.  Also,  We  article  and  object  Id  yoa 
the  aforesaid  William  Frend,  That  in  the 
twentv-ninth  page  of  the  aforesaid  book  of 
pamphlet  you  li^ve  defamed  the  public  li- 
turgy of  the  established  church,  by  affirming 
that ''  it  is  very  far  from  the  standard  of  piK 
rityin  doctrine,  which  is  required  in  such 
compositions :"  and  we  article  and  object  as 
above.l 

Sir,  I  am  charged  in  this  article  with  d^ 
faming  the  public  liturgy  of  the  established 
church,  Defamine  the  liturgy ! — dc&miog^ 
Sir,  is  a  harsh  wora — a  very  haxsh  word,  and 
ousht  to  have  been  well  considered  before  it 
had  been  appUed  to  any  observation,  whidi 
the  author  of  Peace  and  Union  makes  upon 
the  hlurg)r.  I  will  beg  leave  to  read  the 
passage  as  it  stands  in  the  original,  not  in  the 
garbled  and  mutilated  condition  in  which  the 
promoter  has  thought  fit  to  produce  it  "  The 
liturgy  of  the  church  of*  Eo^and  is  a  aunp<K 
sition  derived  from  tl  J  snass-book  of  Bome^ 
over  which,  if  it  has  in  some  respects  a  maiii- 
fest  superiority,  it  is  very  far  from  that  stan- 
dard or  purity  in  its  arrangement,  langua^ 
or  doctrine,  which  is  requir^  from  such  com- 
positions.'' Is  then  the  Uturgy  a  divine  or 
a  human  composition  ?  If  it  is  a  divine  ooi»- 
Dosition,to  assert  that  it  is  the  least  removed 
from  the  standard  of  purity,  would  be  cer- 
tainly defamation ;  but  if  we  allow  it  to  be 
human,  it  certainly  cannot  be  defimuition  to 
affirm,  that  it  may,  nay,  Sir,  that  it  must  be 
imperfect.  Is  the  author  of  Peace  and  Union 
then  the  only  person  who  esteems  it  impei^ 
feet  ?  Is  it  not  acknowledged  to  be  impeiw 
fect  by  the  wisest  and  brishtest  luminaiiee 
of  the  church?  I  appe^  to  archbishop 
Sancrof^  who,  on  account  of  some  imperfec- 
tions in  the  burial  service,  declared,  tnat  he 
could  not  take  upon  himself  the  cure  of  sools^ 
— I  appeal  to  archbishop  Tillotsoo,  who 
wishea  the  church  well  rid  of  the  Athanasiaa 
creed. — I  might  appeal  to  the  present  bishops 
of  London  and  £iy,  who,  with  several  of 
their  brethren,  the  most  respectable  of  the 
clergy,  had  their  meetings,  to  obtain  some  re- 
lief m  the  present  mode  of  subsoibing  t» 
the  articles  and  the  book  of  common  prayer. 
Nay,  that  it  is  not  defamation  to  suppose  the 
Utorgy  imperfect,  I  appeal  to  one  or  the  sub* 
promoters,  to  Mr.  Mamwaring,  Maigaret  pro* 
lessor  of  divinity,  who,  not  many  years  aeo^ 
reprimanded  Dr.  Pearce,  then  fellow  of  St. 
John's  college*  for  reading  |he  Athanasiais 
creed  in  the  chapel,  on  one  of  the  appcualed 
days.* 


*  Here  Mr,  Mainwaiing  got  up  is  » 
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Thus  8uy polled,  ^r,  I  should  be  war- 
nnted  in  saying,  that  the  author  has  ad- 
vanced nothing  m  the  passage  quoted  but 
what  is  strictl^r  true.  Let  any  one  examine 
the  book  for  himself,  and  he  will  find  the 
best  and  finest  part  of  the  whole  service  not 
free  from  Uiat  imoerfection,  to  which  all  hu- 
man works  are  subject.  The  psalms,  as  read 
in  Uie  churches,  are  miserably  defective, — 
'Uiey  are  worse ;  they  contain  sentiments  to- 
tally lepugpaant  to  that  charitable  and  hu- 
mane spirit,  which  breathes  in  every  page  of 
the  gospel,  and  is  required  of  every  follower 
of  Christ.  With  what  horror  must  a  serious 
christian  revolt  from  those  dreadful  execrar 
tioDS|  which  whole  congregations  unite  in 
uttermg  with  their  mouu>%  while  the  senti- 
ment, It  is  to  be  hdped,  is  far  from  their 
hearts.  Let  his  wife  be  a  widow,  say  they, 
and  his  children  fatherless:  let  the  extor- 
tioner consume  all  that  be  has :  and  in  the 
same  manner  they  go  on  with  fmprecations, 
which,  if  thev  are  pardonable  in  others,  are 
certainly  unbecomrag  in  the  devotion  of 
christians.  The  learned  may  satisfy  them- 
selves that  there  is  an  error  in  the  transla- 
tion :  I  know  it.  Sir,  the  original  conveys  no 
such  meaning.  A  iewish  congregation  would 
not  think  itself  authorized  thus  to  devote  the 
most  depraved  of  their  species  to  the  extreme 
of  human  wretchedness. 

Insrttences  of  imperfection  mi^ht  easily  be 
«nwnerat^,  arising  from  various  causes. 
fiome  are  owing  to  me  language  being  anti- 

2uated.     Who  would  say  now,  prevent  us, 
\  lord,  in  all  our  doings,  when  he  meant  to 
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may  add  others,  fimn  the  nature  of  the  ar^ 
rangement^  owing  to  the  liturgy  having  foeell 
taken  from  the  mass-book  of  Rome,  over' 
which  indeed  the  author  of  Peace  and  Union 
asserts,  that  it  has  a  manifest  superiority^ 
Had-he  not,  however,  made  such  a  declara- 
tion — ^had  he  said,  that  it  was  only  as  good  aa 
the  mass*book,  he  would  have  had  royal  au- 
thority for  such  an  assertion;  and  he  could 
not  have  been  accused  of  defiunation  without 
impugning  the  sagacity  of  one  of  our  wisest 
monarchs.  In  the  general  assembly  at 
Edinburgh,  in  1590,  king  James,  afterwards 
the  first  of  that  name  in  England,  gave  ^s 
as  his  opinion  of  our  liturgy;  ^  Aaibrour 
neighbour  kirk  of  England/ their  service  is 
an  evil-said  mass  in  English;  they  want 
nothing  of  the  mass  but  the  liftings.'^ 

But,  Sir,  whatever  may  be  the  opinion  of 
crowned  heads  on  this  liturgy,  I  make  no 
scruple  of  declaring  in  public,  what  I  have 
repeatedW  asserted  in  private,  that  the 
liturr||r  of  England  is  superior  to  the  liturgies 
established  by  pubtic  authority  anjr  where  ia 
Europe.  I  have  read  over  many  Latin,  Greek^ 
and  Hebrew  liturgies:  with  them  I  have 
compared  ours,  and  it  has  always  been  to  the 
advanUge  of  the  latter.  Not  that  it  shouNI 
be  understood,  tiiat  every  part  in  the  Eng- 
lish liturgy  is  superior  to  every  part  in  these 
already  mentioned.  It  would  be  absurd  te 
suppose,  that  the  psalms,  in  English  fre- 
qoently  mis-translated,  are  superior  to  ffae 
origuuus  in  the  Hebrew  language,  or  that 
those  parts  of  our  service,  which  are  trans- 
lated firom  the  Greek,  are  better  than  the 


pray  for  succour  or  assistance?    Whv  must  >  same  parts  in  the  Greek  liturgies ;  but,  on 
the  people  in  their  addresses  to  God,  be  con-  \  taking  the  several  liturgies  together,  and  cod« 


finea  to  a  language,  which,  in  all  other  cases, 
would  express  a  sense  totally  different  from 
their  xtai  meaning?  It  is  to  the  use  and 
the  edacities  of  common  congregations,  that 


sidering  their  various  excellencies  and  defects^ 
the  English  seem?  to  have  an  evident  supe-^ 
riority. 
That  it  was  not  the  author's  intention  te 


the  common  prayer  should  belidapted.  Is  it :  defame  the  liturgy,  is  clear,  from  his  own 
right  that  the  people  in  their  devotions  j  words  in  the  same  page  Does  he  not  point 
ehould  be  left  to  the  alternative  of  praying  !  out  a  mode  of  improving  it,  by  advisine  that 


for  they  know  not  what,  or  of  finding  out 
their  own  meanmg  by  canons  of  criticism,,  or 
ancient  glossaries? 
To  many  similar  defects  in  language,  we 

passion,  and  declared  that  it  was  an  absolute 
falsehood;  that  he  did  no  such  thing.  Mr. 
Frend  turned  to  the  vice-chancellor,  and 
offered  to  prove  it,  but  was  desired  to  go  on. 
Mr.  Frend  has  been  since  informed,  that  he 
called  Dr.  Pearce,  master,  instead  of  fellow, 
and  it  is  supposed,  the  sub-promoter  took 
advantage  of  this  mistake.  But  be  this  as  it 
may,  Mr.  Frend  can  produce  one  of  the  most 
respectable  members  of  the  university,  to  kU 
test,  that  Dr.  Pearce  related  this  history  to 
him.  Whether  Dr.  Pearce  the  master  of 
Jesus  college,  has  belied  the  lady  Margaret's 
pofessor,  or  the  lady  Margaret's  professor 
has  forgotten  the  heterodoxy  of  former  days, 
I  leave  to  these  two  reverend  divines  to  set- 
tle in  any  way  they  please,  'Fr§nd, 
VOL.  XXU, 


commissioners  of  the  Engli^  church  Aoiild 
revise  the  book  of  prayers,  and  propose  a 
form  better  suited  to  the  present  time8« 
Would  he  have  said,  better  suited  to  the 
present  tiroes,  if  he  meant  to  defame? 
Would  he  not  have  said  that  it  was  not  fit  te 
be  used  in  any  times  ?  Again,  he  says  that 
the  new  liturgy  should  not  supersede  the  one 
in  present  use ;  that  no  one  should  be  forced 
to  adopt  it,  but  that  it  should  be  left  to  the* 
option  of  each  congregation  to  use  the  old  or 
the  new  liturgy.  Is  this,  Sir,  the  language  of 
defamation?  In  recommending  improve* 
mentsto  be  made  in  human  compositions^ 
there  can  be  no  defia^mation,  and  thb  drcump 
stance  alone  would  be  sufficient  to  prove  the 
wickedness  and  the  malice  of  the  promoter^ 
if  they  were  not  both  apparent  in  his  nvode 
of  quoting  this  obnoxious  passage. 

Sir,  when  the  promoter  read  osfsc  this  artK 
de,  t  natural!  V  turned  to  the  page  quoted 
and  requested  him  to  point  out  the  passa^ 
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which  I  Iq  vaia  alteinpted  to  disoover.    He 

was  content  with  sayioff,  that  it  might  be 
found  there ;  he  had  Tef\  out  onlv  a  few 
things  from  his  own  inability  to  understand 
what  they  meant.  He  did  not  comprehend 
purity  of  arrangement  Be  it  so :  Is  the  pro- 
moter's comprehension  then  to  be  the  crite- 
rion of  scandal  and  defamation  ?  Wliat 
writer  can  be  safe  if  subject  to  the  hmitations 
of  his  taste  or  intellect?  He  has  long  ago 
forgotten  those  writings  which  are  intended 
to  refine  our  taste  at  scliool  and  in  this  place* 
or  a  passage  from  a  profane  writer  of  anti- 
quity might  have  informed  him,  that 

■ Cui  Iccta  potenter  erit  res 

Nee  facundia  deseret  hunc  nee  lucidus  ordo. 

Rejecting,  however,  as  he  does,  evciy 
fhine  that  savours  of  heathen  lore,  he  might 
still  have  availed  himself  of  the  assistance, 
which  would  readily  have  been  given  him 
by  a  writer  well  known  for  the  eiesance  of 
his  dissertations.  That  eUgam  formarum 
$vect(Uor,  who  sits  by  him  as  sub-promoter  in 
tnis  business,  would  have  furnished  him  with 
an  explanation  of  the  passage,  and  taught 
him  that  purity  of  arrangement  is  only 
another  expression  for  lucidnt  ordo.^ 

But  the  promoter  is  not  only  ignorant  of 
the  nature  of  arrangement;  he  considers 
purity  of  language  also  as  an  inexplicable 
idea.  From  the  late  specimens,  with  which 
he  has  favoured  the  world,  we  are  certainly 
justifiable  in  allowing  this  point  to  him  in  its 
full  extent.  Who  that  has  read  his  late  pro- 
legomena, will  impute  to  him  the  least  ac- 
quaintance with  purity  of  language  ?  If  he 
himself  was  alone  concerned,  he  would  have 
a  right,  without  doubt,  to  reject,  firom  every 
pamohlet,  the  parts  which  seem  to  him  un- 
intelligible ;  but.  Sir,  when  he  brings  forward 
an  accusation,  the  case  is  materially  altered. 
Am  I  to  be  charged  with  a  crime  from  his 
want  of  comprehension?  WiH  it  be  allowed 
in  any  court  of  justice  to  bring  forward  a 
passage,  garbled  in  a  manner  to  suit  the  pro- 
Sjecutor's  designs,  without  any  regard  to  the 
autbor*s  meanmg  ?' 

Sir,  I  contend  that  the  promoter,  by  bring- 
ing forward  a  passage  in  this  manner,  has  ren- 
dered his  charge  futile  and  ridiculous ;  it  could 
not  be  urged  in  any  court  of  justice;  and  his 
attempt  to  prove  me  guilty  of  defamation, 
falls  necessarily  to  the  ground.  I  request 
that  the  fourth  article  may  be  read. 

[Here  the  fourth  article  was  read. 

4th.  Also,  we  article  and  object  to  you  the 
aforesaid  William  Frend,  That  m  a  paragraph, 
contained  in  pages  36,  37,  and  38,  of  the 
.  aibresaid  book  or  pamphlet,  banning  at  the 
words,  "  The  same  passions,"  and  ending  with 
the  words,  ''  episcopal  convocations,'*  you 
afilrm  that  the  public  worship  of  the  great 

*  See  Mr.  Mainwarin^*s  DissertatioA  pie- 
fixed  to  his  senuons.    jSeiitf . 


body  of  diristiiiis  b  iMalvoiis;  iackdiiig  in 
this  charge  the  members  of  Uie  chinch  of 
England,  as  evidently  appears  firom  the  coo* 
text :  and  we  artide  and  object  as  above.] 

In  the  former  article.  Sir,  I  was  accused  of 
defamation :  a  more  heinous  ofience  is  now 
alleged  against  me ;  that  of  calling  the  ww- 
ship  of  the  church  of  England  idolaSous.  On 
reading  over  this  charge,  I  referred  to  the 
part  otthe  book  on  whiui  it  is  grounded,  but 
after  a  very  exact  scrutinv,  couU  not  find,  to 
my  surprise,  the  term  idolatrous  mentiooed. 
Recollecting,  however,  the  character  of  tiie 
promoter,  and  considering  the  nature  of  the 
books  with  which  he  refreshes  himself  after 
his  severer  studies,  I  discovered  at  last  what 
had  led  him  to  insert  this  among  his  other 
articles.  ^  The  promoter,  Sir,  can  now  and 
then  in  nnvate  relax  his  features,  and  he  is 
particulanv  deUghted  with  a  celebrated  work, 
with  which  we  are  well  acquainted— the  Me- 
moirs of  Gil  Bias  de  Santillane.  Meditatme 
one  day  on  this  prosecution,  he  was  resolved 
to  imitate  the  &cetiotts  hero  of  these  me- 
moirs, and  to  try  whether  he  could  not  pky 
as  good  a  trick  on  an  unfortunate  acadeaiic, 
as  the  merxy  Spaniard  had  done  on  a  wealthy 
tradesman.  Gil  Bias,  with  his  companions, 
dressed  themselves  up  exactly  like  the  pro- 
moter and  the  managers,  and  one  of  tMai, 
acting  the  part  of  the  promoter;  pitceded  the 
rest,  aad  knocked  at  a  tradesman's  door— it 
was  opened  by  a  boy,  who,  ]>etrified  at  tht 
sight  of  the  holy  inquisitors,  in  a  tremhhil; 
voice  answered  the  promoter's  questioaa 
Does  your  master  love  children?  Oh!  yesi 
says  the  bo  v,  yes,  my  master  is  very  food  «C 
cmldren  indeed.  Write  down  that  this  man 
seduces  children  for  a  sacrifice  at  the  paschal 
supper.  Do  you  ever  eat  pork  ?  No,  sots  the 
boy,  I  cannot  say  that  we  have  pork  orten  at 
our  house.  Write  down  that  they  never  est 
pork,  that  he  is  a  jew  convict.  Pray  doer 
your  master  walk  very  slowly  on  Satindaysf 
Yes,  says  the  boy,  my  master  always  wuks 
very  slowly  indeed.  Write  down  that  he 
sabbatizes,  that  he  never  goes  beyond  a  sab- 
bath day's  journey  on  a  Saturday. 

Pleased  with  this  story,  our  promolK 
called  together  his  brother  manajgers,  put  the 
book  into  their  hands,  and  desired  them  to 
read  the  passage  quoted  in  the  article.  Do 
you  see  any  thme  in  this  passage  ?  say  she,  to  a 

fentleman,  celebrated  for  his  eloquence:* 
lo ;  I  cannot  say  that  I  see  any  thing,  ei- 
cept  something  about  the  orgies  of  Bacchus. 
Oi^es  of  Bacchus!  blasptonous  wretch! 
write  down  idolatrous*  Is  there  any  thing 
else  ?  Yes.  says  a  noted  civilian,!  here  are  the 
rites  of  the  eucharist.  Writo  down  imme- 
diately, he  derides  the  eucharist  What  else 
is  there }  The  great  body  of  christians,  re- 
plies a  thiid.±  Great  body  of  christians !  that 
IS  the  church  [ot  England :  write  down,  the 


•  Mr.  Mamell. 
X  Mr.Balward. 


t  Dr.  Jowett. 
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uSaariBL  of  Eog^iiMl^is  idolatroiiB.  Home  went 
the  menageny  in  amaienient  at  the  eaeacity 
pf  thdr  lewned  promoter,  and  as  wdl  pleased 
At  this  discovery  as  the  Sponiaids  were  witii 
the  tradesman's  ducatoons. 

Sir,  the  charee  of  the  promoter  deserves  to 
be  treated  in  uus  ludicrous  manner,  and  I 
should  be  content  with  er|)osing  him  thus  to 
your  derision,  if,  by  an  artifice  of  his,  he  did 
tiot  rather  merit  your  contempt  than  your 
ridicule.  He  has  quoted  the  last  sentence  of 
a  paragraph,  and  endeavoured  to  fix  on  me 
the  charge  of  comparing  together  the  org;ies  of 
Bacchus  with  the  rites  of  the  euchanst  1 
deny  the  charge.  No  such  comparison  is 
drawn,  nor  could  it  possibly  be  drawn.  I  dis- 
da'm  the  imputation  of  havmg  at  any  time  re- 
viled, mther  by  word  or  deed,  any  act  or  insti- 
tution of  my  SiEiviour.  The  orgies  of  Bacchus 
«vere  contemptible  heathen  rites,  degrading  to 
human  nature  -.  the  eucharist  had  the  sanc- 
tion of  our  Saviour's  authority,  and  was  calcui* 
lated  to  keep  in  the -minds  of  the  early  chris- 
tians the  greatest  event  that  had  ever  taken 
place  in  the  history  of  mankind.  I  despise 
Ihe  one,  and  I  revere  the  authority  of  him 
tvho  instituted  the  other.  Let  the  promoter 
continue  his  daily  sacrifices  to  Bacchus,  but  let 
him  not  impute  to  me  any  approbation  of 
them,  much  less  suspect  me  of  making  a  com- 
parison which  I  detest  and  abhor. 

Sir,  the  passage  contains  no  comparison: 
H  affirms  a  truth,  a  well  known  truth,  authen- 
ticated by  the  history  of  all  ages.  The  au- 
thor, alluding  to  the  effect  of  prejudice  in  a 
late  event  *  disgraceful  to  this  country,  pro- 
perly remarks^  that  the  same  passions  pro- 
duce on  certam  minds  the  same  efiects.  It 
matters  not,  whether  priests  afiect  to  be  the 
disciples  of  a  master,  woo  taught  nothing  but 
love  and  benevolenc^  or  are  the  votaries  of  a 
religion  replete  with  impurity,  if  their  minds 
are  the  same,  and  similar  occasions  ofier,  the 
e&cts  produced  will  be  exactly  the  same. 
This  truth  need  not  be  insbted  on  here ;  it  is 
exemplified  in  the  whole  conduct  of  the' 
twenty-seven :  '  but,  ready  as  they  are  to  op- 
pose every  truth  by  which  their  sacerdotal  au- 
tboritv  is  endangered,  let  them  not  suppose 
that  this  is  the  case  with  every  priest  There 
are  veiy  many  respectable  clergymen  who 
fisel  no  such  alarms,  and  could  never  be  pre- 
vailed on  to  unite  with  the  twenty-seven. 
Why  sdiould  I  point  out  to  the  promoter  the 
man  whose  ehair  he  at  present  occupies,  the 
bishop  of  Landaff,  who  by  his  conduct  and 
writings,  proves  evidently,  that  he  is  not 
among  the  class  of  priests  alluded  to?  He 
would  not  sacrifice  his  reliffion,  or  oppose  the 
pH^ress  of  truth,  for  any  base  views  whatso- 
ever; and  I  could,  if  necessary,  enumerate 
many  others  of  the  same  sentiments,  who  by 
thdr  learning  and  abilities  do  credit  to  this 
University. 

But,  Sir,  to  leave  this  point,  which  has 
■  ..♦  »»  ■- ' 

*  The  riots  at  Birnwngham, . 


notinng  to  do  with  the  charge  of  adUog  the 
church  of  England  idolatrous,  let  us  consider 
the  promoter's  division  of  christians,  on  which 
he  grounds  his  opinion  that  the  church  of 
England  must  be  meant  by  the  author  of 
Peace  and  Union.  Christians,  says  he,  are 
evidently  divided  by  the  author  into  three 
classes,  the  church  of  England,  the  dbsenter$ 
from  it,  and  a  certain  body  of  men  called 
unitarians.  How  contemptibly  ridiculous  and 
absurd  this  division  is,  must  appear  evident 
to  any  one  who  gives  himself  the  trouble  of 
reading  the  para^aph  in  question.  Besides, 
what  must  we  thmk  of  a  professor  of  divinity, 
T^ho  makes  a  division,  by  which  he  excludea 
the  church  of  England  from  being  a  unitarian 
church?  Is  the  church  of  Englcmd  then  not 
a  unitarian  church?  Does  he  conceive  that 
his  church  worships  a  plurality  of  gods  ?  For 
my  own  part  among  the  various  sects  of 
christians  with  which  I  have  been  conversant, 
I  know  but  of  one  person,  who  has  expressly 
denied  himself  to  be  a  unitarian. 

Sir,  the  church  of  England  will  give  Ha 
sanction  to  no  such  sentiment.  She  will  claim 
her  right,  in  spite  of  the  promoter,  to  the  title 
of  umtarian;  and  whatever  may  be  the  senti* 
ments  of  different  sects  on  the  subiect  of  the 
divine  unity,  they  will  find  it  difficult  to 
maintain  that  she  is  not  a  unitarian  church. 
Does  not  her  first  article  expressly  assert  the 
unity  of  the  godhead  ?  ana  if  tnere  is  any 
credit  to  be  given  to  language,  we  must  on  her 
own  claims  call  her  a  unitarian  church.  As 
a  member  of  that  church,  you  Sir,  are  a 
unitarian  t  ail  vdio  hear  me  are  unitarians,  if 
they  agree  with  the  church  in  asserting  the 
unity  of  the  ^head. 

But  what  IS  the  number  of  the  unitarians 
whether  of  the  church  of  England,  or  of  th« 
body  to  which  the  promoter  &s  appropriated 
this  title  ?  Add  to  tnem  all  the  dissentm,  and 
what  proportion  do  they  bear  to  the  christians 
in  Europe?  The  author  of  Peace  and  Union, 
talking  of  the  great  body  of  christians,  speaka 
of  a  body  of  men,  which  has  for  fourteen 
hundred  years  maintained  opinions  nearly 
subversive  of  true  Christianity.  Can  Uiis  be 
said  of  the  church  of  England  which  has  not 
been  three  centuries  in  existence  ?'  The  sup- 
}N>sition  is  absurd,  and  the  division  of  chns- 
tians,  which  the  promoter  would  introduce, 
proves  only  his  total  ignorance  ot  church 


Supposing  that  the  church  of  England  was 
involved  in  this  remark,  and  was  intended  by 
tlie  term,  ^  thereat  body  of  christians,"  how 
is  it  charged  with  idolatry?  Sir,  you  will  be 
astonished  all  who  hear  me  will  be  astonished, 
when  they  are  told  that  there  is  not  in  the 
whole  pamphlet  a  sinde  passage,  in  which 
the  terms  idolatry  or  idolatrous  occur.  How 
then  can  the  writer  honestly  be  charged  with 
fixing  such  an  epithet  on  any  sect  of  chri»- 
tiansr 

Bu^  Sir,  whether,  by  the  great  body  of 
christians  in  the  passage  aliudea  to^  we  are  to 
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jmdemtaiid  the  chuidi  of  Bnglaad  or  not,  tiii$ 
I  will  tmdeitake  to  assert  for  myself,  and  to 
attest  in  the  most  public  manner,  that  the 
church  of  England  is  not  idolatrous.  I  have 
never  called  it  idolatrous,  nor  supposed  it  to 
be  idolatrous.  I  totally  disavow  the  charge, 
and  in  denying  it  do  repeat,  of  this  cha^e  in 
particular,  that  it  b  fuse,  wicked  and  mali- 
doua.*  I  request  that  the  fiAh  article  may 
be  read. 

[Here  the  fiAh  article  was  read, 

5th  article.  We  article  also  and  object  to 
you  the  aforesaid  William  Frend,  That  in  the 
thirty-ninth  pi^e  of  the  aforesaid  book  or 
fMuiiphlet,  you  have  asserted,  that  **  ecclesi- 
astical  courts,  ecclesiastical  ranks  and  titles 
are  all  repugnant  to  the  spirit  of  Christianity :" 
and  we  article  and  object  as  above.} 

In  this  article  I  am  chaised  with  saying 
that  ecclesiastical  courts,  ecclesiastical  ranks 
and  titles  are  all  repugnant  to  the  spirit  of 
Christianity.  On  perusing  this  article  and 
aMnparing  it  with  the  oiiginal,  the  first  thing 
which  struck  me  was  the  omission  of  a  certain 
particular,  for  which  I  oouki  not  at  first  ac- 
count: ecclesiastical  dress  b  as  much  ob- 
jected to  in  the  pamphlet  as  ecclesiastical 
courts  and  titles.  There  must  be  something, 
I  said  within  myself,  eitraordinaiy  in  this; 
the  promoter  has  certainly  his  fears  that  all  is 
not  right  about  his  dress,  and  that  any  re- 
marks on  this  subject  must  be  injurious  to  his 
cause.  At  last  I  resolved  to  consult  the 
canons  which  he  has  sworn  to  obey,  and  I 
ahdl  now  read  to  you  the  sevent^^-fourth,  in 
which  decency  of  apparel  is  enjoined  to  mi- 
Bisters. 

''The  true, ancient  and  floorishing churches 
•f  Christ  being  ever  desirous  that  their  pre- 
iacie  and  dergie  might  be  had  as  well  in  out- 
ward reverence  as  otherwise  regarded  for  the 
worthinesse  of  their  ministrie,  did  thinke  it 
fit  by  a  prescript  forme  of  decent  and  comely 
appareH  to  have  them  knowen  to  the  people, 
and  thereby  to  receive  the  honour  and  esti- 
mation due  to  the  espedale  messengers  and 
ministers  of  Almighty  God.  Wee  tnerefore 
£»Uowing  their  mve  judgment,  and  the  an- 
cient custome  m  the  church  of  England,  and 
hoping  that  in  time  new  fimglenesse  of  ap- 
parel m  some  &ctious  persons  will  die  of  it^ 
aelfe,  doeeonstitute  ana  appoint,  that  the  arch-  ; 
bishop  and  bishops  shall  not  intermit  to  use  ' 
.  the  accustomed  apparell  of  their  degrees, 
likewise  ail  deanes,  masters  of  colMges, 
archdeacons  and  prebendaries  in  cathedrall  . 
and  collegiate  churches  (being  priests  or  dea- 
cons) doOors  in  divinirie,  law  and  physick,  ' 
bachelors  in  divinitie,  masters  of  arts,  and  | 

m  »'  I 

*  The  papists  worship  several  created 
beings,  the  aoeinians  and  the  church  of  £ng* 
land  worship  only  one  created  being.  Mr. 
Frend  disapproves  of  the  worship  of  these 
Iftiree  parties,  and  woisbips  only  the  god  and 
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v^.«i»v.9  of  law.  having  any  «^.««.«i,-««. 
living,  shall  usually  weare  gowneswith  stan^ 
ing  collars  and  sleeves  straight  at  the  handsi 
or  wide  sleeves,  as  is  used  in  the  universittesL 
with  hoods  or  tippets  of  silk  or  sarcenet  and 
square  caps." 

[Here  Mr.  Frend  was  interrupted  W  the 
vice-chancellor,  who  said,  surely,  Mr.  Frend, 
you  do  not  think  that  this  will  be  of  use  to 
you  in  ymv  defence.  Certainly  not,  replied 
Mr.  Frend,  and  went  on  reading.] 

^  And  that  all  other  ministers  admitted  or 
to  be  admitted  into  that  fimction,  shall  also 
usually  weare  the  like  apparell  as  is  aforesaid^ 
except  tippets  only.  Wee  doe  further  in  like 
manner  ordaine,  that  all  the  said  ecclems- 
ticall  persons  above-mentioned  shall  usually 
weare  in  their  joumies,  doakes  with  sleeves^ 
commonlycalled  priests  doakes,without  gards^ 
welts,  long  buttons  or  cuts.  And  no  eccl»- 
siasticall  person  shall  weare  any  coife  or 
wrought  mght-cap,  btit  only  plain  night-caps 
of  blacke  dke,  satten  or  vdvef 

[Here  the  vice-chancellor  interrupted  Mr. 
Frend  again.  What  is  all  this  to  the  purpose  f 
H  cannot  do  you  any  good.  Certamly  not, 
certainly  not,  Mr.  Vice-chancellor,  replied 
Mr.  Frend,  and  contiimed  reading.] 

<^  In  all  which  pstfticidars  concerning  tiie 
apparel  here  prescribed,  our  meaning  is  not 
to  attribute  anv  holiaen  or  spedal  worthi- 
ness to  the  said  garments,  but  for  decency; 
gravitie,  and  order,  as  is  before  specified.  In 
private  houses  and  in  their  stuaiesthe  aayd 
persons  ecdesiasticall  may  use  any  comdy 
and  schollarlike  appareH.  Provided  that  it  bae 
not  cut  or  pricked,  and  that  in  public  they 
go  not  in  their  doublet  and  hose  without 
coats  or  cassocks,  and  also  that  thinr  wear 
not  any  lieht  coloured  stockings.  likewisa 
poor  boiem^  men  and  curates  (not  being 
able  to  provide  themselves  long  gownes)  may 
goe  in  siiort  gownes  of  the  fiishion  aforeeayd.'' 

Such,  Sir.  is  the  law  of  the  church  with 
respect  to  dress,  how  well  it  is  observed  by 
the  promoter  is  too  apparent  So  farfirom 
obeymg  it,  is  he  not  freouently  on  horseback 
in  contempt  of  all  ecclesiastical  discipline, 
without  the  priests  cfoak  to  cover  his  naked- 
ness ?  nay,  have  we  not  seen  him  here  ex- 
posing himself  in  defiance  of  all  decency,  in 
nis  doublet  and  hose  ?  Are  the  sub*promoters 
more  attentive  to  their  priestly  apparel?  At 
this  very  moment  I  discover  among  them  the 
indecorous  phsnomenoo  of  white  stockings  !* 
If,  Sir,  the  promoter  can  thus  despise  the  laws 
of  the  church,  it  is  no  wonder  that  he  should 
be  fearful  of  any  mention  of  ecclesiastical 
dress:  but  his  conduct  deserves  the  severest 
reprehension,  and  he,  who  could  undertake 
such  a  cause,  must  be  held  up  as  a  fit  object 
for  derision  and  ridicule. 

I  do  maintain.  Sir,  that  the  chaige  of  the 

*  Mr.  Mansell,  the  new  disciplinariai^  was 
as  usual  in  liefatrcoloured  fiistiaiu  and  whita 
stockiogar  Vrmd, 
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Promoter  is  Alae.  I  haye  never  asserted,  nor 
did  it  ever  enter  into  my  mind  to  assert,  that 
ecclesiastical  courts  and  ecclesiastical  ranks 
and  titles  are  all  repugnant  to  the  spirit  of 
Christianity.  There  are  some  ranks,  titles,  and 
courts  repu^ant,  and  others  not  repugnant  to 
the  spirit  of  Christianity.  The  court  of  inqui- 
mtlon,  for  instance,  is  in  my  ooinion  of  the 
former  sort,  wicked  and  detestable,  and  all  ec- 
elesiastical  courts  formed  on  the  same  prin- 
ciples, deserve  the  same  epithets  :•— Courts, 
where  the  iudge  is  determined  to  condemn, 
where  he  does  not  sit  to  investigate,  but  to 
harass  the  accused  by  every  means  he  can 
]>ossib]y  devise.  Again  there  are  ranks  and 
titles  repugnant  to  we  spirit  of  Christianity: 
that  of  po^  is  of  this  nature,  and  every  title 
0r  rank  derived  from  him,  by  which  he  or  bis 
adherents  claim  a  power  over  the  people  not 
authorized  bv  the  laws  of  the  country,  or  the 
precepts  of  the  Christian  religion. 

On  the  other  hand  there  are  ranks,  titles, 
and  courts,  by  no  means  repugnant  to  the 
spirit  of  Christianity.  Such  for  example,  were 
tae  Mesofefitcopoifprethuieroif  dimamai,  of 
the  early  christians ;  such  their  courts  for  the 
correction  of  morals,  and  the  infliction,  if  ne* 
cessaiy,  of  the  punishment  of  excommuni- 
cation. « 

But,  Siv,  the  author  of  Peace  and  Union 
no  where  makes  the  general  proposition  laid 
down  by  the  promoter,  who  has  taken  an  un- 
warrantable liberty  in  misquoting  and  misre- 
l»resenting  a  passage.  It  is  in  the  recollec- 
tiDn  of  the  Court,  that,  when  this  article  was 
«ead,  the  promoter  asserted,  that  the  words 
quoted  by  him  were  exactly  the  same  as  a 
sentence  in  the  book,  excepting  only  an 
•mission  and  an  insertion.  To  be  sure  it  is 
perfectly  justifiable  to  omit  and  insert  at 
pleasure,  but  sudi  liberties,  though  they  may 
suit  the  promoter's  purposes,  totally  destroy 
the  meaning  of  a  writer.  Sir,  by  the  same 
node  of  cabling  and  mutilating  sentences, 
the  sacred  scriptures  might  be  quoted  as  con- 
taining the  most  horrid  blasphemies,  and  it 
would  be  easy  to  convict  the  bible  of  atheism. 
In  one  part  we  read  this  general  propositi- 
tion,  there  is  no  God:  it  is  positively  amrmed 
that  there  is  no  God,  but  shall  we  rest  our 
fiuth  upon  this  article  ?  Shall  we.  like  the  pro- 
moter, indulge  in  omissions  and  forget  a  very 
material  part  of  the  verse;  it  is  the  fool  who 
uses  this  language :  the  fool  hath  said  in  his 
beart,  there  is  no  God? 

A  gain  we  read  in  another  part  of  our  Bible, 
tittt  an  emment  leader  of  a  faction,  having 
been  over-niled  in  the  cabinet  of  a  rebellious 
son,  went  home  and  haneed  himself:  and 
in  another  place  it  is  said,  eo  thou  and  do 
Mkewise  f  Will  the  promoter  be  satisfied  with 
8crij)tural  authority  r  Shall  I  be  authorized  in 
givmg  him  this  advice:  Achitophel  went 
home  and  hanged  himself:  go  thou  and  do 
likewise!  The  promoter  will  omit,  insert,  de- 
MOge,  confoond,  to  injure  another  man ;  but, 
when  his  awn  principles  are  broiight  home 


to  himself,  and  supported  too  tnth  soiptuial 
authority,  he  keeps  nis  place  with  the  utmost 
tranquillity. 

Here  the  vice-chancellor  interposed.  I  do 
not  see  how  this  applies  to  your  case* 

It  applies.  Sir,  thus;  it  proves  that  the 
danger  and  injustice  of  quoting  authorities 
imperfectly  and  detaching  passages  from  the 
context  of  any  writing  is  such,  that  bv  these 
means  any  author  may  be  represented  as  a»* 
sertine  things  totally  different  from  and  ab- 
solutely contrary  to  his  express  and  plaia 
meaning.  In  the  instance  now  before  you, 
the  promoter,  by  leaving  out  the  word, 
^  hence*  and  inserting  the  word  *  are,'  has 
converted  into  a  general  and  absolute  asser- 
tion, what  is  only  true  when  restrained  to  the 
conditions  of  the  preceding  paragraph.  Henoe, 
says  the  author,  hence,  namely  as  it  is  said 
in  the  prece^ng  paragraph,  from  the  peopla 
l^'^g  prevented  from  interfering  in  ecde* 
aiasticai  concerns,  are  derived  those  courts^ 
ranks,  and  titles,  which  are  all  repugnant  ta 
the  spirit  of  Christianity.  And  wheia  did  this 
first  take  place?  when  the  love  of  pre-emi- 
nence be^  to  bear  sway  over  the  minds  of 
the  dergv,  that  is,  as  it  is  said  in  page  96, 
fourteenbuudred  years  ago.  From  that  timew 
from  the  council  of  Nice,  the  neat  body  of 
christians  has  been  under  this  delusion;  the 
clergy  in  the  greater  part  of  the  world  think 
themselves  superior  to  the  people,  arrogate 
to  themselves  unbounded  power,  sqMurate 
themselves  from  the  laity,  and  bind  them- 
selves by  vows  to  obey  a  f(»eign  prelate* 
This  is  uuivemlly  true  of  the  catholic  world, 
but  it  is  certainly  not  true  in  the  whole  or  in 
part  in  all  proteslant  countries.  I  must  there- 
fore conclude  Uus  article  by  observing,  that 
the  promoter,  in  his  usual  way,  has  misquoted 
the  author  of  Peace  and  Umon,  and  laid  to 
my  charge  the  maintaining  of  a  general  pro- 
position concerning  courts,  ranks,  and  titles, 
which  I  utterly  disavow :  and  by  acting  in 
this  manner  he  has  ^ven  me  another  oppor^ 
tunity  of  showing,  that  his  charges  aiamst 
me  are  false,  wicked,  and  malicious.  I  beg 
that  the  sixth  article  may  be  read. 

[Here  the  sixth  article  was  read. 

6th  Article.  We  article  and  ol^ect  to  you 
the  aforesaid  William  Frend,  that  you  have 
profanely  reviled  and  ridiculed  the  most  sacred 
offices  of  religion,  as  enjoined  by  the  church 
of  England,  and  performed  by  its  ministers, 
in  the  following  passage  contained  in  the 
thirty-ninth  and  fortieth  pages  of  the  afore- 
said book  or  pamphlet  (that  is  to  say),  ^The 
laity,  like  brute  beasts,  sit  tamely  under  this 
usurpation:  a. man,  if  a  priest  or  minister 
enters,  is  not  master  qf  his  own  house;  he 
must  not  thank  God  for  the  blessings  of  pro- 
vidence at  his  own  table;  he  cannot  pledge 
his  faith  to  a  lovely  woman  without  the  inter- 
ference of  the  priest ;  his  <^fin>rine  must  be 
sprinkled  by  sacred  hands,  and  at  death  he  is 
not  committed  to  his  longliome  without  i 
ther  incantation. 

uigiiizea  oy  'vj  v^  v^ p^t  l 
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doubt,  highly  beneficial  to  the  interest  of  the 
clerical  conunuoity ;  but  the  morab  of  neither 
party  are  consulted.  The  laity  are  apt  to 
imagine  that  there  are  some  practices  in 
which  they  may  be  indulged  without  any  im- 
putation on  their  chrbtian  character ;  and  the 
gentleman  in  black  is  supposed  to  put  on  a 
particular  set  of  features  «id  behaviour  with 
bis  clothes:"  and  we  article  as  above.] 

In  this  ai^cle  I  am  accused  of  having  pro- 
fanely reviled  and  ridiculed  the  most  sacred 
offices  of  the  church,  and  from  the  peculiar 
emphasis  with  which  the  promoter  repeated 
from  the  pamphlet  the  passage  on  whidi  this 
charge  was  founded,  it  was  easy  to  see  that 
here  lay  the  chief  strength  of  the  accusation ; 
and  it  was  naturally  to  be  expected  that  he 
should  support  this  assertion  with  a  clearness 
and  force  of  argument  proportioned  to  the 
stress  which  he  laid  upon  it.  But,  behold, 
instead  of  proving  or  attemptins  to  prove  a 
single  syllable  in  the  article,  he  &rly  deserted 
the  point,  and  left  to  the  Court  to  make  out 
what  he  felt  it  impossible  to  prove.  Thus 
were  my  judges  converted  into  accusers,  and 
I  was  left  without  knowing  in  what  manner 
or  to  what  I  should  reply. 

I  might  indeed  imitate  his  silence  firom  the 
full  oersuasion,  that  a  reader  of  the  book 
would  find  it  difficult  to  discover,  on  what 
principle  the  promoter  has  grounded  his  as* 
sertion.  Surely  it  became  hmi  to  show,  what 
were  those  officesof  the  church  which  hecalled 
not  barely  sacred,  but  most  sacred, and  which  I 
am  represented  as  having  profanely  reWled 
and  riaiculed.  For  m^  own  part,  I  never  heard 
that  there  was  an  ofnce  prescribing  the  mode 
of  thank'me  God  for  the  blessings  of  provi- 
dence at  table ;  and  I  never  read  one  in  the 
common  book  of  prayer  for  sprinkling  a  man's 
offspring  by  sacrea  hands:  and,  as  the  pro- 
moter lus  not  chosen  to  specify  any  office, 
we  may  safely  conclude  that  he  labours  under 
some  error,  and  that  he  has  dreamed  of  an 
attack  on  offices  which  esdst  only  in  his  own 
imagination. 

But  as  he  has  chosen  to  accuse  me  of  re- 
riling  sacred  offices,  it  is  incumbent  on  me 
to  consider  two  things,  the  rites  themselves, 
and  the  persons  by  whom  the  rites  are  per- 
formed. 

With  respect  to  the  rites  of  the  church  of 
England,  I  feel  no  difficulty  in  delivering  mv 
sentiments  upon  them,  from  which  it  will 
evidently  appear  that  I  could  not  wish  to  re- 
vile them.  They  seem  to  me  in  general  very 
decent  and  solemn,  fit  to  excite  among  the 
members  of  the  church  devotional  senti- 
ments. The  services  are  drawn  up  in  a  stmin 
of  piety,  which  would  do  credit  to  anjr  church, 
ana  however  exceptio&ble  some  offices  may 
appear  to  the  most  eminent  among  the  dig* 
^  nibed  clerey,  they  do  not  deserve  to  be  re- 
viled or  to  he  trea£Bd  with  ridiode. 

In  roiisidering  the  pre-eminence  assumed 
by  priests  asa  body  above  the  laity,  the  au- 


thor of  Peace  and  Union  has  praptrfy  eaUed 
it  an  uaurpatum:  but  do  the  mmisters  of  the 
English  cnurch  usurp  an  authority  over  the 
laity?  They  perform  offices  as  ministers  of 
the  state,  as  servants  to  the  country.  Thitf 
are  appointed  to  their  posts  like  other  civil 
officers,  acknowled^  themselves  obedient  in 
all  things  to  the  mst  magistrate,  are  not  a 
sepmte  order  from  the  people,  but  perform 
services  only  as  they  are  enacted  by  parlia* 
ment.  Is  not  thb.  Sir,  the  language  of  the 
pamphlet?  and  is  it  not  extraonunary  that  a 
writer  should  be  charged  with  imputing  that 
to  the  church  of  England,  which  ne  hw  ex* 
pressly  denied  to  belone  to  it  ? 

The  contrary  of  au  this  is  true  in  the 
church  of  Rome,  whose  rites  seem  more  like 
heathenish  incantations  than  the  decent  ser- 
vices of  a  christian  community.  Let  any  one 
compare  together  the  ceremonies  used  in  the 
Romish  church  at  a  numrii^  or  a  burial  with 
the  corresponding  ones  m  the  churdi  of 
England,  and  he  will  not  hesitate  to  use  the 
language  of  the  author  of  Peace  and  Uiuod 
with  respect  to  the  former,  which  he  would 
think  totally  inaf^licable  to  the  latter.  But 
the  promoter  is  unfortunately  unacquainted 
with  the  rites  of  any  church  except  his  own; 
and,  as  he  saw  an  allusion  was  rnade  in  the 
English  lansuage  to  matrimony  and  burial, 
he  condudea  that  the  writer  must  necessarily 
allude  to  the  ceremonies  of  his  own  church  ; 
not  considering  that  other  countries  use  cer« 
tain  ceremonies  on  those  occasions,  and  that 
the  description  of  them,  if  applied  to  his  own 
church,  would  appear  very  erroneous^  if  not 
ridiculous. 

Again,  the  persons  who  perform  these 
offices  in  the  Romish  church  do  usurp  an 
authority  over  the  people,  and  the  laity,  like 
brute  bc^ts,  do  sit  tamely  under  this  usurpa- 
tion. Thev  keep  themselves  apart  from  the 
people,  and  countenance  a  variety  of  preju- 
dices by  way  of  increasing  their  spiritual 
domination. 

These  superstitious  preJMdices,  the  writer 
of  *  Peace  and  Union'  says,  very  properly, 
are  beneficial  to  the  interests  of  the  clerical 
conununity,  and  it  is  right  to  observe  that, 
though  all  prejudice  is  hurtful,  some  are  more 
so  tmn  others,  and  deserve  partimlarly  to  be 
called  superstitious.  The  prejudice  for  ex- 
ample in  favour  of  a  clergy  is  superstitiotts,  if 
founded  on  some  mistaken  notions  of  a  sepa« 
rate  order  being  spoken  of  in  the  new  testa- 
ment as  more  sacred  than  the  restt  if  the 
priests  are  conceived  to  approach  nearer  to 
the  divinity,  to  have  a  peculiar  character  of 
sanctity^  and  to  be  entitied  to  a  particular 
kind  of  reverence,  not  owing  to  merit  or 
ability,  bet  to  some  gifls  bestowed  on  them 
on  their  entrance  into  the  order.  The  re- 
spect paid  to  ministers  in  a  Protestant  com- 
munity ought  to  be  of  a  different  nature.  la 
England  they  are  considered  as  employed  in 
certain  duties  by  the  state,  and  according  to 
their  befaavkmr  in  the  perfomiailiDe  of  taose 
duties,  they  y^Ul  be  respected  or  neglected* 

uigiiizea  oy  x_ji  vj^v^pc  iv. 


«09] 


WUIima  Fffmd^  Cbrk^  M.  A. 


A.  D.  l^dS. 


[606 


There  9st  no  fite^,  Sir,  of  the  dwreh  of 
England  rertied  in  thb  paatage,  .nor  doea 
the  ivriter  seem  to  have  any  objection  to 
the  performance  of  them  by  its  ministers. 
The  same  line  must  be  drawn  in  this  as  in 
the  last  article :  the  whole  evidently  belong 
to  the  great  body  of  Christians  which  has  for 
fourteen  hundred  years  swerved  very  widely 
£rom  the  truth  of  Christianity. 

That  the  author  could  not  mean  to  involve 
in  one  common  censure  the  ministers  of 
Protestant  churches  appears  from  his  words 
in  pages  twenty-eight  and  forty-^ne.  In  the 
former  he  recommends  a  provision  to  be 
made  for  the  clergy,  and  that  the  profession 
should  possess  such  emoluments,  as  may 
render  it  a  proper  pursuit  for  men  of  liberal 
education.  In  tne  latter  he  declares,  that,  from 
the  profession  of  a  teacher  of  cnristianit^, 
respect  ought  not  to  be  withheld.  This,  Su^, 
would  not  be  said  by  one  who  wished  to 
revile  the  rites  or  the  members  of  any  church, 
amd  the  misapprehension  of  the  learned  pro- 
moter arose  solely  from  his  unwearied  em- 
ployment in  other  pitfsuits,  aifd  his  total 
Ignorance  of  every  thmg  relating  to  theology 
and  church  history. 

Having  thus.  Sir,  made  some  general  re- 
marks on  the  four  articles  iu  which  I  am 
accused  of  impugnins  relisrion  as  established 
by  public  authoritv,  1  shaU  now  read  to  you 
niy  answer  to  each  charge  in  particular,  as  it 
is  drawn  up  for  the  &ture  inspection  of  the 
iCourt. 

Here  Mr.  Frend  read  the  following  paper : 
Answer  to  Article  the  Third. 

The  liturgy  of  the  church  of  England,  being 
confessedly  an  uninspired  composition,  it 
will  appear  to  many  not  scandalous,  to  say 
that  it  must  be  imperfect;  *■  nor  is  it  a 
crime  in  anv  one  to  point  out  its  ble- 
mishes in  order  to  its  amendment.'  Havine 
been  at  first  distributed  into  distinct  ana 
separate  services,  it  will  appear  to  many 
no  disparagement  to  say,  that  it  must  have 
mffercxl  considerably  with  respect  to  its  origi- 
nal arrangement^  by  the  combination  of  these 
several  services  mto  one.  Havins  moreover 
been  set  forth  at  a  time,  when  the  Bnelish 
language  was  comparatively  rude,  it  will  ap- 
pear to  man^  no  profanation  to  suppose,  that 
DOth  in  meaning,  and  style,  it  may  correspond 
but  little  with  our  conceptions ;  that  in  hxX 
instances  do  occur,  in  which  words  are  used  in 
a  sense  very  different  from  the  popular  mean- 
ing annexed  to  them,  and  that  in  some  prayers, 
as  Mr.  Archdeacon  Paley  ejcpresses  nimself, 
*  the  style  is  ill  according  witn  that  annthihi^ 
tion  of  btunan  greatness,  of  which  eveiy  act 
that  carries  the  mind  to  God  presents  the 
idea.  Haying,  lastly,  been  composed  by 
persons,  whose  religious  opinions  upon  some 
unportiml  articles,  especially  those  of  the 
aiiuw|iivticular  eontroveray^  were  not  exactly 
weiittia  with  thoaa  mantained  by  the  body 


of  the  English  diffgy,  for  above  the  century 
last  past,  many  may  think  it  no  defamation 
to  say,  that  in  respect  to  doctrine,  it  is  very 
far  from  that  standard  of  purity,  which  is  re- 
quired in  such  compositions. 

Such  persons  would  justify  themselves  by 
the  authority  of  the  brightest  luminaries  of  the 
English  church :  by  tmit  of  archbishop  Tiilot- 
son,  who  wished  the  church  fairly 'ria  of  the 
Athanasian  creed ;  by  that  of  archbishop  San* 
crofi,  who  declared  that  he  was  so  little  satis- 
fied with  the  burial  office,  that,  for  that  veiy 
reason,  he  had  never  taken  a  cure  of  souls; 
by  the  authority  of  doctors  Bennet  and  Steb- 
bmg,  whose  oinnbns  on  the  burials  of  the 
dead,  and  the  visitation  of  the  sick,  are  well 
known;  by  the  authority,  lastly,  of  Dr.  Poi^ 
teous,  the  present  bishop  of  London,  Dr. 
Yorke,  the  present  bishop  of  Ely^  archdeacon 
Paley,  and  a  numerous  oody  of  respectable 
clergyman,  who,  either'by  their  publications^ 
or  their  signatures,  have  declared,  that  the 
liturgy  is  susceptible,  and  stands  in  need  of 
improvement. 

But  the  charge  objected  to  me  is  tiiat  of 
defaming  the  public  liturgy  of  the  esta» 
blished  church.  I  ask  the  promoter  how? 
the  answer  I  receive  from  nim  is,  by  af* 
firminsTy  that  it  is  very  far  from  the  standard 
of  purity  in  doctrine,  which  is  require  in 
such  compositions.  But,  has  the  author  any 
where  asserted  this,  or  this  only?  Is  it  not 
said  in  the  pamphlet,  that  the  liturgy  of  the 
church  of  England  is  very  far  from  that 
standard  x)f  purity  in  its  arrangement,  lan- 
guage, or  doctrine,  and  not  in  its  doctrines 
only?  Is  it  the  same  thing  to  assert,  that  a 
litursy,  or  any  other  composition  consi- 
dered in  three  respects,  is  far  from  the 
standard  of  purity,  as  to  say,  that  it  is  very 
far  from  that  standard  in  one  only ;  that  can 
onl^r  be  true,  on  the  .supposition,  that  a  faidt 
in  either  of  the  other  respects  is  impossible. 

To  prove  the  contrary,  the  promoter  must 
arj^ue  in  the  followine  manner:  the  litur^ 
of^the  church  of  England  you  affirm  to  be 
very  far  from  the  standard  of  purity  in  ar- 
rangement, language,  or  doctrine,  which  is 
required  in  such  composition.  But,  with  re- 
spect to  its  arrangement  and  lan^age,  there 
is  no  deviation  from  that  standard;  there- 
fore, you  are  rightly  charged,  with  affirming 
that  it  is  very  far  from  that  standard  in  point 
of  doctrine.  But,  witiiout  having  recourse  to 
particular  instances,  can  the  promoter  sup- 
port the  minor  proposition,  without  denying 
the  liturgy  to  be  of  human  original }  Having 
indulged  nimself  with  a  fling  at  his  orthodox 
brethren,  by  treating  in  his  late  prolegomena 
their  opinion  of  the  inspiration  of  the  evan- 
gelists, as  a  vulgar  error,  does  he  mean  to 
atone  for  it,  by  maintaining  the  inspiration 
of  the  compilers  of  the  liturgy  ?  But  further 
to  establish  the  truth  of  the  distinction,  on 
the  ground  of  which  I  build  my  defence,  I 
bee  kave  to  illustrate  it  by  two  suppositions. 

Suppose  first;  that  a  person  speaking  of  the 
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vice-chftncellory  or  asy  other  public  magis- 
trate, should  say,  that  his  conduct  had  been 
very  faulty,  in  taking  notice  of  some  offences^ 
too  little  or  too  much  of  others,  could  be 
charged  with  saying,  that  the  vice-chancellor 
had  oeen  very  faulty,  in  taking  too  much 
notice  of  some  offences,  till  it  had  been 
proved,  that  be  had  been  no  ways  faulty,  in 
taking  no  notice,  or  too  little,  of  others.  The 
promoter  has  lately  published,  under  the 
patronage  of  the  university,  a  transcript  of 
the  manuscript  copy  of  the  four  gospels,  and 
acts  of  the  apostles,  with  a  preface,  contrary 
to  the  advice  of  a  learned  member  of  this  uni- 
versity. Now,  should  I  afiBrm  of  this  pre- 
6icc,  that  it  is  very  faulty  with  respect  to  the 
words  employed,  the  sense  in  which  they  are 
used,  or  their  arrangement,  could  I  be  charged 
with  affirming,  that  it  was  very  faulty  in  the 
latter  instance,  unless  no  faults  could  be,  or 
had  been  produced  in  the  two  former  ?  It  is 
as  unnecessary  for  me  to  produce  any  such  in- 
stances, as  it  was  to  produce  any  in  the  former 
case,  in  which  the  vice-chancellor  had  taken 
no  notice,  or  too  little,  of  any  offences ;  but, 
if  I  could  bring  myself  to  cite  and  examine 
words  and  phrases,  with  as  little  delicacy,  as 
the  promoter  has  cited  and  examined  wit- 
ibesses,  I  should  not  despair  of  eqiial  success. 

I  have  thus  shown,  to  the  full  satisfaction 
«f  every  one  here  present,  that  this  charge 
against  me  is  founded  on  a  direct  falsehood, 
and  that  it  derives  its  whole  appearance  of 
truth  firom  an  artifice,  that  would  disgrace  an 
atcuser  in  the  most  ordinary  courts  oT  justice. 
What  effect  it  ought  to  have  upon  the  cha- 
racter of  a  doctor  m  divinity,  accusing  before 
the  university,  I  leave  to  the  determination  of 
the  Court 

Answer  to  Article  the  Fourth. 

The  fourth  charge,  exhibited  against  me,  is 
that  of  calling  the  worship  of  the  church  of 
England  idolatrous :  but  this,  can  only  be 
added  for  the  sake  of  multiplying  articles, 
and  of  introducing  an  odious  term.  For,  if 
the  promoter  could  have  proved  me  guilty  of 
calling  the  liturgy  idolatrous,  would  ne  have 
thought  it  worth  his  while,  to  accuse  me  of 
saying,  and  that  too  by  a  plain  perversion  of 
my  meaning,  that  it  was  very  far  from  the 
standard  of  purity  in  doctrine?  No !  no  more 
than  any  other  promoter,  ecclesiastical  or 
civil,  would  aim  at  proving  one  guilty  of  some 
small  offence,  whom  he  was  sure  or  convict^ 
ing  of  the  greatest.  The  proof  of  this  charge 
is,  that  the  church  of  England  is  included,  m 
what  is  said  of  the  great  body  of  christians  in 
the  Komish  church,  as  appears  by  the  con 
text  to  the  promoter  at  least,  who  wishes  to 
be  thought  very  quick- sighted  in  the  discovery 
of  heresy  and  heretics.  Be  it  so ;  and  is  the 
worship  of  those  churches  called  idolatrous? 
No !  not  expressly ;  how  then  can  that  of  the 
church  of  England  be  so  called,  even  though 
it  were  included  in  the  same  language  ? 

But  the  promoter^  by  a  very  unaccountable 


misapprehensiOD,  uDleBS  it  may  be  hnputed 
to  a  desire  of  finding  fault,  supposes  roe  not 
to  speak  of  four  different  parties  of  ehristians, 
namely,  unitarian  believers,  dissenters  from 
the  established  church,  and  the  members  of 
the  churches  of  England  and  Rome;  but  of 
the  three  former  only,  and  by  the  great  body 
of  christians,  are  meant  the  membm  of  the 
church  of  England  and  English  dissenters. 
But  who,  that  is  acqusdnted  with  the  present 
state  of  Christianity,  could  think  of  calling 
those  two  parties,  the  great  bodv  of  chris* 
tians ;  or,  on  that  supposition,  what  can  be 
meant  by  the  reference  to  the  church  of 
Rome  in  the  same  page ;  or  to  the  admoni- 
tion given  to  churcmnen  and  dissenters,  at 
the  conclusion  of  the  paragraph  quoted  in 
the  charge  ?  *  Let  churchmen  and  dissenten 
examine  seriously,  how  far  they  have  de- 
viated firom  the  true  faith,  and  as  they  reject 
many  points,  established  by  the  councib  of 
the  Romish  church,  let  them  expunge  every 
thing,  wfiLcb,  savouring  of  its  leaven,  is  to  be 
found  in  presbyterian  synods,  or  episcopal 
convocations.' 

To  speak  the  truth,  the  charge  of  idolatry 
has  been  too  fi^uenUy  brought  by  one  body 
of  christians  against  another;  all  protestants 
have  united  in  charging  the  church  of  Rome 
with  it;  and  some  dissenters  have  brought 
the  same  charge  against  the  church  of  Eng- 
land. For  my  own  part,  though  what  has 
been  said  is  sufficient  to  refute  the  charge,  I 
must  here  declare,  that  I  have  frequently  ex- 
pressed, and  do  now  express  a  disapprobation 
of  this  language,  used  towards  the  church  of 
England.  I  speak  this  with  greater  confi- 
dence, as,  on  a  conference,  in  which  my 
opinion  was  asked  with  respect  to  the  use  of 
this  term,  as  applied  to  the  church  of  Eng- 
land, I  expressed,  as  I  do  now,  my  entire 
disapprobation  of  it,  and  declared  my  name 
must  be  withdrawn  from  the  society,  of  which 
I  was  then  a  member,  if  that  term  were  per- 
mitted to  remain  in  the  declaration  of  the 
sentiments  of  the  society. 

The  promoter,  therefore,  is  guilty  of  a 
falsehood,  in  asserting,  that  the  church  of 
England  is  called  idolatrous  in  the  pamphlet 
in  question :  and  of  a  wicked  calumny,  in  ob- 
jecting to  me  an  opinion,  which  I  utterly  dis- 
avow. 

His  assertion,  that  by  the  great  body  of 
christians  tirere  meant  the  members  of  the 
church  of  England  and  the  dissenters,  is 
another  proof  of  his  inability  to  understand  a 
plain  sentence  in  the  Enjglish  lanjg^age*  By 
the  great  body  of  christians,  is  evidently 
meant  that  body  of  men,  which,  for  the  last 
fourteen  hundred  years,  has  maintained,  as  is 
asserted  in  page  thirty-six,  opinions  ne^y 
subversive  ot  afi  true  religion. 

Answer  to  Article  tAe  Fifth, 

To  assert  that  ecclesiastical  courts,  ecde- 
siastical  ranks  and  titles,  are  all  repugnant  to 
the  spirit  of  christiani^^  is  both  absurd,  and 
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contrary  to  several  passages  and  expressions 
ki  the  bible  The  words  iin0xo«rw,  v^^^inrt^. 
^ojuyof.  commonly  translated  bishops,  priests, 
l^nd  deacon.%  are  expressive  of  ranks  and 
titles  in  apostolical  churches ;  and  St.  Paul 
himself  not  only  authorizes,  but  advises  the 
aentf'nce  of  excommunication  to  be  passed 
iiDon  a  delinquent  in  the  church  of  Corintli. 
Tnerefore,  since  my  accuser  declares  me  to 
have  asserted,  that  ecclesiastical  courts,  ec- 
clesiastical ranks  and  titles,  are  all  repugnant 
to  the  spirit  of  Christianity,  he  declares  me  to 
have  asserted  a  thine  contrary  to  that  scrip* 
ture^  which  I  have  always  pjofes>,ed,  and  ao 
profess,  to  make  the  ground  of  my  belief  and 
conduct;  and  this  his  declaratiun,  unless  sub- 
stantiated by  irrefragable  arguments,  can  be 
considered  only  as  a  vile  and  malevolent 
calumny.  Now  so  far  from  asserting,  that 
ccclesias final  courts,  ecclesiastical  ranks  and 
titles,  arp  X\\  repugnant  to  the  spirit  of  Chris- 
tianity, I  Jo  here  profess  and  declare,  that 
tbe^  are  both  consonant  with  the  spirit  of 
chnstiamty,  and  were,  and  may  still  be  highly 
useful  institutions. 

Does  the  author  of  the  pamphlet  say,  that 
these  courts,  ranks  and  titles,  are  all  repug- 
nant to  the  spirit  of  Christianity  ?  my  accuser 
has,  in  quoting  this  passage,  taken  more  than 
one  liberty,  that  is  unjusti&ible.  In  the  £rst 
place,  the  word '  are' is  put  in  by  himself.  The 
passage,  as  quoted  by  him  without  tbisword,  is, 

*  ecclesiastical  courts,  ecclesiastical  ranks  and 
titles,  all  repugnant  to  the  spirit  of  Christianity.' , 
The  accuser  justly  considering  within  himself, 
that  such  a  passage  would  not  suit  his  purpose, 
put  in  the  word  '  are ;'  and  a  change  is  made, 
which  cannot  escape  the  notice  of  an  unpre- 
judiced observer.  The  insertion  of  a  word  is 
not  the  only  crime,  of  which  this  learned 
doctor  is  guilty.  In  the  second  place,  per- 
ceiving that  the  sentence  must,  from  the 
context,    appear   absurd,   unless   the    word 

*  hence'  were  removed,  he,  by  boldly  striking 
it  out,  destroyed  the  whole  meaning  of  the 
passage.  Thus,  by  these  two  changes,  I  am 
supposed  to  assert  a  thing  totally  contrary  to 
aoy  own  principles. . 

The  fact  is.  that  by  taking  the  passage  as  it 
is  in  the  original,  the  sense  is  plain,  obvious, 
and  correspond mg  with  the  passages  preceding 
and  succeeding.    The  clergy,  i.  e  of  the  great 
hody  ot  christians  above  mentioned,  are  said  ; 
to  affect  a  superiority,  and  to  prevent  the 
interference  of  the  people  in  ecclesiastical 
concerns.     Hence,  says  the  author,  hence, 
samelv,  from  tliis  affectation  of  superiority, 
and  from  the  destruction  ot  the  just  rights  of 
the    people,    have    proceeded,    at   different 
times,  and  in  different  countries,  courts  like 
those  of  the  Spanish  inquisition,  and  ranks 
and  titles  under  the  bishop  uf  Rome,  all  re-  ' 
pugnant  to  the  spirit  of  Christianity.     The 
passage,  as  connected  with  the  context,  con- 
tains a  plain  and  well-known  truth ;  but  my^ 
accuser  has  made  it  contain  an  absolute  false^  I 
hood,  by  the  omission  of  one  wurd^  aad  the  I 
insertioa  of  another.  t 


f  I  do  still  farther  declare  and  avow  it  as 
my  deliberate  opinion,  that  every  church  in 
this  and  all  other  countries,  is  justified  in 
instituting  any  court,  rank,  or  title,  which  it 
thinks  expedient  for  the  better  regulation  of 
its  religious  concerns ;  provided  that  it  does 
.  -not  interfere  with  the  rights  of  christians, 
I  and  acts  according  to  the  rule  of  the  apostle^ 
— Let  all  things  be  done  decently  and  in 
order. 

I  have  thus  fer  given  myself  the  trouble  of 
confuting, the  promoter's  charge ;  but  it  was 
unnecessary  for  me  to  do  so,  since  the  garbled 
manner  in  which  the  passage  is  produced, 
botlvfrom  omission  and  mscrUon,  have  made 
yoia  the  whole  of  that  article,  and  rendered 
it  incapable  of  being  submitted  to  any  judge 
either  in  law  or  equity. 

Answeb  to  Article  the  Sixth. 

In  this  article,  I  am  charged  with  profaning 
and  ridiculing  the  most  sacred  offices  of  reli- 
gion, as  enjoined  by  the  church  of  England, 
and  performed  bv  its  ministers;  and  it  is 
left  to  me  to  find  out,  what  sacred  offices  of 
the  church  of  England  are  meant,  and  why 
they  are  called  most  sacred.  In  the  first 
sentence  of  the  passage  quoted,  it  is  >ai<1,  that 
the  laity,  like  brute  beasts,  sit  tamely  nnder 
'  this  usurpation.  Surely,  to  a  tnan  not  himded 
with  prejudice  and  passion,  this  sentence 
must  have  been  a  clue  to  what  follows.  Are 
the  laity  of  England  like  brute  beasts  ■*  Do 
they  sit  tamely  under  clerical  usurj)atio&? 
Th^  author  of  Peace  and  Union  has  expressly 
asserted  the  contrary  in  page  twenty-five; 
and  Englishmen  have  certainly  got  rid  of  the 
folly  which  prevailed  in  this  country  three 
hundred  years  ago.  and  will  not  sit  tamely 
under  the  vile  dominion  of  any  priest. 

But  it  may  be  said,  that,  in  the  next  pas* 
sages,  the  most  s;icred  offices  of  the  church 
of  England  are  meant.  Let  an^r  one  read 
over  the  liturgy  attentively,  and  point  out  one 
office  there,  relating,  eitlicr  to  tlie  thanking 
of  God  for  the  blessuigs  of  providence  at 
table,  or  the  sprinkling  of  persons  by  sacred 
hands,  and  I  will  answer  to  the  cliarge. 
There  are  two  offices  in  it  called  matrimony 
and  the  burial  of  the  dead,  but  these  surely 
cannot  be  called  the  most  sacred  offices;  to 
which  there  may  seem  a  reference  in  the 
words,  *  he  cannot  pledge  his  taith  to  a  lovely 
wofnan  without  the  interference  of  a  priest, 
and  at  death  he  is  not  committed  to  his  long 
home  without  another  spiritual  incantation.' 

On  reading  over  the  passage  above-men-^ 
tioned,  I  should  conclude  at  once,  that  the 
author  was  well  acquainted  with  the  ceremo* 
nies  of  the  Romish  church.  He  mentions  the* 
term  sprinkling  with  sicred  hands,  and  the 
burial  of  a  person  with  another  spiritual  in* 
cantation.  By  using  the  word  '  another,*  it  is 
evident,  that  the  author  had  in  his  view  aa 
incantation,  applicable  to  some  one  of  the 
other  ceremonies  mentioned,  and,  before  he 
is  charged  with  an  improper  sense  in  the  U8# 
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of  that  tenn,  it  is  incumbent  on  the  accuser 
to  make  liimself  well  acquainted  with  the 
meaning  of  words,  and  to  beware  of  appro- 
priating a  sense  to  them  wluch  thej  evidently 
will  not  bear. 

Qy  incantation  is  necessarily  meant  dome 
charm  uttered  b^  singine  or  chantine,  which 
was  supposed  to  have  mmience  over  mt  devil 
or  other  evil  spirits,  or  to  use  the  words  of 
lord  chief  justice  Coke  (3  inst.  p.  44.)  as 
(quoted  by  Uie  lady  MarnireVs  professor,  an 
inchanterorincantaior  isne  or  she,  ^  qui  c^* 
minibus  aut  cantilenis  dsemonem  adgurat;'' 
and  from  reading  the  liturgies  of  the  church 
of  Rome,  and  from  observing  many  of  it^  ser- 
vices, I  think  myself  justified  in  sayin^^  that 
the  word  incantation  is  strictly  apphca^Ie  to 
the  church  of  Rome,  and  totally  inapplicable 
to  the  church  of  England. 

Incantation  is  applicable  to  the  form  of 
words,  accompanying  the  sprinkling  used  in 
cathohc  countries,  and  this  ceremony  is  per- 
formed in  the  following  manner : — The  priest 
breathes  over  the  water,  and  says  first, 
*^  ExsuEBo  te,  immundissime  spiritus,  in  no- 
mine domini  nostri  Jesu  Christi."  He  then 
uses  this  exorcism:  '<  Exorcizo  te,  creatura 
aquffi,  in  nomine  Dei  patris  omnipotentis, 
et  in  nomine  Jesu  Christi,  filii  ejus,  et 
spiritus  sancti,  *si  quod  phantasma,  si  qua 
virtus  inimici,  si  qua  incursio  diaboli,  era- 
dicare  et  efiligare  ab  hUc  creaturi  aquae,  ut 
fiat  fons  aque  salientis  in  vitam  etemam/'  It 
will  not  be  necessary  to  read  the  whole  office, 
nor  to  describe  the  various  incantations  used 
in  the  consecration  of  holy  water.  Incanta- 
tion is  also  applicable  to  tlie  burial  of  Uie 
dead  in  those  countries,  for  with  this  in- 
chanted  water  the  dead  body  is  repeatedly 
sprinkled,  as  is  evident  from  these  words, 
taken  from  a  catholic  liturgy,  in  which  every 
thing  wears  the  aspect  ofmagic  and  necro- 
mancy, to  use  the  language  of  Dr.  Bentley, 
rather  than  of  a  christian  rite.  *^  Collocabunt 
corpus  sic  indutum,  vel  super  mensam  all- 
quam,  vel  in  terrll,  loco  decenti,  super  aliquod 
stragulum  aut  tapete,  et  ad  pedes  caputve 
semper  candelam  accensam  haoebunt :  parva 
item  aliqua  crux  super  pectus  et  inter  manus 
defuncti  ponatur,  aut,  ubi  crux  desit,  manus 
in  modum  crucis  componantur.  Sspe  etiam 
aspergatur  corpus  aqua  benedict^.''  In  de- 
scribing the  procession  to  the  house  of  the 
deceased,  it  is  ordered  to  be  made  '*  prcelatft 
crucc,  et  aspersorio,  cum  aquil  benedictiL  in 
vasculo.*'  The  body  of  the  deceased  and  bed- 
chamber are  to  be  sprinkled.  In  the  church, 
"  sacerdos  accipit  aspersorium  de  manu  minis- 
tri,  et  aspergit  corpus  defimcti,  diacono  post 
eum  incensante.'^  The  sprinklings,  eenu- 
ftexions,  signings  with  a  cross,  incense  burn- 
ings^ and  various  other  ceremonies,  accom- 
panied the  whole  time  with  a  particular  kind 
of  chant,  are  well  known  to  any  person,  who 
has  travelled,  or  made  any  inquiries  into  the 
religious  rites  of  popish  countries.  The 
sgrmkliflg  of  (he  ofispring,  And  the  sprinkUng 


of  llie  dead  bod;r  b  performed  by  a  particular 
instrument,  with  which  when  in  catholic 
countries,  I  have  been  repeatedly  sprinkinl 
myself:  it  is  called  aspersormm  et  ^ergil^ 
lum. 

In  the  passage  quoted^  there  is  neither  pro*! 
fanation  nor  ridicule:  facts  are  plainly  and 
clearly  stated,  which  take  place  in  by  &r  the 
ereater  part  of  the  Christian  world.  The 
laity  in  most  places  sit  tamely  under  the 
abominable  and  disgraceful  usurpation  of  the 
vilest  men  under  the  denomination  of  priests. 
Let  the  promoter  travel  through  the  greater 
part  of  Europe,  all  Ana,  and  Afiica,  where 
there  are  Christians,  and  the  greater  part  of 
America,  and  he  ma^  be  a  witness  to  every 
practice,  mentioned  m  this  obnoxious  pas- 
sage ;  but  surely,  it  is  unbecoming  his  cha- 
racter, unbecommg  the  office  he  b^rs  among 
us,  to  show  such  a  total  ignorance  of  the  state 
of  Christianity  in  the  world,  as  to  suppose, 
that  those  supersutious  practices,  whicnare 
known  to  belong  to  others,  can  be  imputed 
to  his  own  church,  and  which  not  only  bis 
own  church  expressly  reprobates,  but  with 
which  the  accused  person  cannot  be  prcived 
to  have  ever  charged  it. 

These  superstitious  prejudices,  it  is  said,  art 
without  douot  highly  beneficial  to  the  interests 
of  the  clerical  community.  If  this  were  the 
case  in  England,  the  promoter  could  easily 
find  out  the  benefit  derived,  or  supposed  to  i)e 
derived  by  the  clergy,  from  these  practices; 
but  as  he  caimot^  do  this,  and  on  the  other, 
hand,  the  benefits  derived  from  them  by  the 
Popish  clergy,  are  innumerable,  ho  is  coz»- 
victed  again,  of  giving  a  meaning  to  a  pas- 
sage, which  it  does  not  bear  upon  a  &ir  con- 
struction. 

The  morals  of  neither  party,  it  is  sud,  are 
consulted;  certainly  they  are  not  in  the 
greater  part  of  the  Christian  world :  for,  where 
the  priests  have  the  superiority,  lust^  ambi- 
tion, passion,  inordinate  desire,  and  evecy 
other  vice,  necessarily  consequent  to  the 
vows  they  have  taken,  and  under  which  they 
are  supposed  to  live,  reign  imcontrolled,  and 
the  people  of  both  sexes,  by  being,  kept  in 
ignorance,  and  made  subservient^^  the  views 
of  the  priests,  grow  callous  to^mtnpressions 
of  virtue,  and  a^  notorion^w^a  degradation 
of  character. 

The  people,  it  is  said,  think  themselves 
permitted  to  indulge  in  these  vices.  To  prove 
this,  it  is  necessary  only  to  make  inquiries 
from  any  persons,  who  have  traveliea,  and 
they  will  give  sufficient  proofs,  that  the  people 
do  think  themselves  authorized  to  live  m  the 
commission  of  many  vices,  or  at  least,  from 
the  facility  of  absolution^  make  no  scruple  of 
living  in  the  habitual  indulgence  of  them. 
This  IS  no  new  complaint :  Wickliffe  used  to 
say  above  400  years  ago  thi^t  he  was  not 
fond  of  applying  tlie  words,  church  and 
•churchmen,  merely  to  the  clergy.  As  these 
oflen  were  men  of  bad  lives,  he  thought  such 
an  applicatioOi  a  irile  prostitution  of  those 
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saered  nimes.  Besides,  it  bad  abad  influ* 
cnce,  he  thought,  upon  the  bdtv:  seeming  to 
exclude  them  from  Christ's  cnurch,  and  to 
l^ve  them  a  dispensation  for  licentious  prac- 
tices. If  they  were  not  of  Christ's  church, 
tbey  were  not  under  Christ's  laws.  He  there- 
fine  would  never  have  any  idea  fixed  to  the 
word  *  church"  but  that  of  the  whole  body  of 
christians. 

r  The  gentleman  in  black  is  supposed  to  put 
OB  a  particular  set  of  features  with  his  clothes. 
It  wouM  be  endless  to  quote  passages  from 
ancient  or  modem  authors,  wnich  describe 
tile  state  of  the  clergy  abroad:  the  vows, 
which  they  are  under,  necessarily  place  them 
in  a  different  situatbn  from  other  men,  and 
Iran  these  vows,  they  are  expected  by  the 
^people,  who  know  not  the  nature  of  our  frame, 
to  M  so.  I  have  read  much  on,  and  been  eye 
witness  to  their  conduct ;  but  he  must  be  lost 
to  all  sense  of  shame,  who  either  compares, 
Of  declares,  that  I  have  compared  the  clergv 
of  England,  with  those  on  the  continent,  with 
a  view  of  attributing  to  the  former  the  vices 
and  behaviour  which  belong  to  the  latter.  In 
England  they  are  citizens,'  on  the  contrary 
abroad  they  are  not  so ;  and  it  is  properly  ob- 
served in  page  4S,  of  the  pamphlet  in  ques- 
tioD,  that,  could  the  cler^  of  France  nave 
aubnutted  to  become  citizens,  they  might 
•tall  have  been  in  possession  of  wealth  and 
influence.  For  my  own  part  I  consider  and 
am  authorized  by  the  canons  of  the  cnurch 
•nd  by  acts  of  parliament,  in  considering  the 
clergy,  like  the  army  and  navy,  as  a  political 
body  of  men,  of  servants  to  the  state,  whose 
bead  is  the  same  as  the  head  of  the  army  and 
aayy,  the  sovereign  of  these  realms.  As 
their  conduct  with  respect  to  the  instruction 
of  the  people,  and  the  conducting  of  the 
public  worsnip  is  regulated  b^  the  civil  power, 
the  body  is  political,  not  spiritual.  And,  if 
ai^  one  says  here,  that  the  clergy  are  not  in 
this  predicament,  which  is  a  veiv  different 
one  mm  that  of  tiie  Romish  clergy,  and 
should  act  upon  this  opinion,  by  withdrawiug 
them  from  the  allegiance  aue  to  the  king, 
and  impressing  them  with  notions  that  they 
are  a  bcAiy  of  men  independant  of  the  state, 
I  do  not  scruple  to  say,  that  he  betrays  his 
ignorance  of  our  laws,  and  is  an  enemy  to^  his 
country. 

On  the  whole  then,  it  does  not  appear,  that 
an^  sacred  office,  much  less  the  most  sacrf^ 
offices  of  the  church  of  England,  are  pro&nely 
reviled,  or  ridiculed,  or  even  alluded  to.  The 
promoter  was  not  aware,  that  the  }>assage  in 
question,  as  I  have  before  hinted,  is  connect- 
ed ^th  what  goes  before  in  page  36.  '  For 
these  last  fourteen  hundred  years,  the  world 
lias  been  imder  the  influence  of  two  opinions, 
nearly  subversive  of  all  true  religion.'  Under 
the  second  opinion,  namely,  the  love  of  pre- 
eminence, come  the  observations,  that  the 
iwomoter  has  made  a  part  of  his  charee^  for- 
getting, that  the  church  of  EngUuia  is  not 
900  yarn  old,  that  at  the  reformation  the 


pre-eminence  of  the  ecclesiastical  state  was 
abolished,  that  the  church  of  England  derives 
its  existence  and  authority  from  an  act  of 
parliament,  and  that  its  existence  and  autho- 
rit3r  may  in  a  moment  be  as  easily  taken  away, 
as  it  was  given,  by  an  act  of  parliament. 

Though  this  explanation  is  sufficient  to 
refute  tne  absurdity  of  the  charge  made 
against  me,  I  think  it  necessary  to  give  my 
own  opinion  of  the  sacred  or  most  sacred 
offices  of  the  church  of  England,  as  performed 
by  its  ministers.  They  appear  to  me  in  ge- 
neral to  be  drawn  up  with  a  true  devo- 
tional spirit,  proper  to  impress  the  minds  of 
the  members  of  that  churcn,  with  sentintents 
of  religion  and  piety.* 

W.  Fa«»n. 

Mr.  Frend  bavins  finished  this  summary, 
desired  that  the.eiehth  article  mieht  be  read. 

[8th  Article.  We  article  and  object  to  you 
the  aforesaid  William  Frend,  Tliat  by  the 
laws  and  statutes  of  this  university,  paraeu- 
larly  by  the  forty-fifth  statute,  intituled,  <  De 
Concionibus :'  and  by  a  decree  passed  m  the 
senate  of  this  university,  on  the  ninth  day  of 
June,  one  thousand  six  hundred  and  three,  It 
is  oniained  and  provided,  That  all  and  ev#ry 
person  or  persons  impugning  religion,  as  by 
law  estabhshed  within  this  realm,  or  impugn- 
ing ecclesiastical  ranks  and  dignities,  may 
and  ought  to  be  proceeded  against,  and  pUt 
nished  by  suspension '  from  academical  de- 
grees, by  expuldon  or  bv  banishment :  and 
we  article  and  object  as  above.] 

This  article  having  been  read,  Mr.  Frttid 
requested  that  the  grace  of  1603  might  be 
read,  and  on  the  printed  statute  book  beine 
pK>duced,  Mr.  Frend  objected,  and  desired 
that  it  might  be  read  from  tlie  original  grace 
book.  The  registrary  replied  that  it  was  not 
in  Court;  it  was  in  his  office.  Mr.  Frend 
persisted  in  desiring  it  to  be  produced.  The 
vice-chancellor  on  Siis,  said  :  I  suppose,  Mr. 
Frend,  it  is  not  very  material,  vou  do  not 
wish  tojnve  the  registrary  the  trouble  of  going 
out  of  Court  for  it.  Mr.  Frend  replied :  Sir, 
I  must.  I  have  reasons  why  I  conceive  the 
production  of  the  original  very  material.  The 
office  is  not  far  off,  and  as  I  feel  myself  ra- 
ther fatigued,  this  little  delay  will  be  some 
relief  to  me. 

Upon  this  the  registrary  went  out  of 
Court,  and  returned  in  about  ten  minutes 
with  the  original  grace-book.  Mr.  F^rend 
then  desired  mat  the  grace  of  160il  might  be 
read,  and  after  some  pause  the  vice-ctumcelp- 
ler  replied  that  it  was  not  to  be  found.  Mr. 
Frend  rose  and  spoke  with  some  degree  of 
warmth. 

No,  Sir,  it  is  not  to  be  found.  The  grace 
of  1603  is  not  in  those  books.  It  is  not  in 
the  place  which  could  alone  give  it  a  statuta- 
ble existence.  This  grace,  on  which  so  much 

♦  This  pa^r  was  afterwards  delivered  into 
the  vice-chancellor's  hands.    Fr^^ 
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has  been  $aid,  uhirh  is  to  be  held  out  in 
temrem  to  academics,  appears  to  be  a  non- 
entity,  a  I  hantom.  When  brought  to  the 
(est  It  vanishes  into  air. 

Surely,  Sir,  the  promoter  must  be  lost  to 
all  sense  of  decency,  who  could  thus  trifle 
with  the  Court,  and  charge  a  man  with  a 
Tanety  of  crimes  ag-dinst  a  grace,  which  as  a 
law  existed  only  in  his  own  imagination.  Is 
not  this  an  instance  of  the  most  scandalous 
effironter^?  Not  content  with  the  statute 
Dc  Concionibus,  which  cannot  be  brought  for 
ward  in  this  Court,  he  was  resolved  to  show 
his  skill  and  his  malignity  still  farther,  by  en 
deavourinjg  to  condemn  me  on  a  suppositious 
law.  Is  it  not.  Sir,  unaccountable^  that  at 
the  end  of  the  eighteenth  century  a  member 
ot  this  university,  a  doctor  in  divinity,  could 
thus  stand  forward  as  a  promoter  in  so  nefa- 
rious a  cause?  It  is  now  a  hundred  and 
ninety  years  since  the  grace  is  supposed  to 
have  passed,  and  within  that  length  oftime 
not  a  single  person  is  to  be  found  on  record 
charged  with  a  breach  of  it.  Am  I  to  be 
the  first  person  to  feel  the  effects  of  a  grace, 
which,  if  it  had  ever  passed,  must  be  well 
known  to  have  been  the  produce  of  trouble- 
some times  fidl  of  bigotry,  and  religious  infa- 
tuation ?  But  it  is  needless  to  argue  longer 
on  this  subject :  the  grace  is  not  to  be  found, 
it  has  no  legal  existence,  it  is  not  in  the  re- 
cords of  the  university,  no  proof  can  be 
hrought  of  any  one  suffering  under  its  penal- 
tics,  It  is (here  the  •  vice-chancellor  in- 
terrupted Mr.  Frend  by  observing  that, 
though  it  was  not  in  the  grace-book,  it  was 
in  the  vice  chancellor's  book :  on  which  Mr. 
Fiend  changed  his  discourse,  and  addressed 
him  thus :) 

I  thank  you,  Mr.  Vice-chancellor,  for  re- 
minding me  of  a  circumstance  which  I  might 
otherwise  have  foi^otten.  The  grace  is  cer- 
tainly in  the  vice-chancellor's  book,  and 
from  thence  it  was  copied  into  the  book  of 
statutes.  But,  Sir,  from  its  being  in  the 
vice-chancellor's  book  it  does  not  follow  that  it 
is  a  grace  of  the  university.  On  the  contrary, 
there  is  full  and  sufficient  proof,  that,  at 
the  time  when  this  book  was  written,  there 
was  DO  proof  of  the  legal  existence  of  the 
grace. 

Sir,  it  is  usual  to  attest  that  a  copy  of  a 
grace  agrees  with  the  original  Of  tnis  you 
will  find  in  the  vice-chancellor's  book  fire- 
«}ent  instances,  and  the  registiary  of  those 
tmies  natujally  made  use  of  the  common  for- 
mula, i'nder  the  ^race  you  will  find  this 
attestation,  concluding  with  the  words,  Ba 
testor.  The  registrary  had  been  copying  the 
grace,  it  mi^ht  be  trora  some  printed  book, 
«tnd  not  having  any  doubts  of  its  authenticity 
wrote  down  the  usual  words,  Ita  tettor. 
Thus  it  remains,  Ita  tettor,  Ita  tettor  !  who 
testilics?  ,  The  registrary  was  too  honest  a 
jnan  to  put  his  name  down  without  an 
actual  inspection  of  the  original :  he  searched 
fdf  this  origuiAli  jand  not  ^ding  it,  left  the 


grace  in  the  vice-chancellor's  bo^  in  the  prs* 
sent  imperfect  condition.  There  is  indeed  Ita 
te*tor,  but  no  name  or  signature  follows.  As- 
the  ^race  i  ould  not  be  found  in  those  days--- 
as  it  is  not  to  be  found  at  present — as  there  is 
no  record  whatever  of  any  trial  under  it — as  it 
is  now  a  hundred  and  ninety  years  since  it  was 
passed — I  am  released  entirely  from  the  ne- 
cessity of  giving  it  any  farther  consideration. 
I  cannot  examine  whether  the  supposed  crimes 
of  which  I  am  accused,  come  under  this  sup« 
posed  grace  or  not;  but  I  must  leave  the 
court  under  this  conviction,  that  no  man  but 
the  present  promoter  could  have  so  d^raded 
himself  in  the  eyes  of  the  univeniity,  and  of 
all  honest  men,  as  to  appear  thus  in  a  public 
I  court,  to  enforce  what  at  best  would  have  been 
I  considered  only  as  an  obsolete  statute,  and  b 
j  now  proved  to  be  of  no  validity. 
!  Having  thus,  Sir,  freed  myself  entirely  from 
one  part  of  this  article,  I  may  be  expected  to 
examine  what  can  be  urged  against  me  under 
the  statute  De  Concionibus;  hut  I  have  already 
made  my  objections  to  the  i4>plication  of  this 
statute  in  the  present  court  I  have  protested 
against  it  as  totally  contrary  to  the  forms  of 
our  law,  and  the  privileges  of  the  university. 
The  promoter,  fearful  that  his  tricks  should 
be  found  out,  resolved  to  secure  me  by  a 
statute,  which  differs  materially  from  the 
grace :  but  I  stand  here.  Sir,  to  be  tried  by 
the  laws  of  the  university.  I  am  not  only  to 
defend  myself,  but  the  rights  of  every  member 
of  the  senate.  I  stand  here  to  vindicate  the 
authority  of  the  heads  of  colleges,  which  this 
promoter  is  endeavouring  to  undermine. 
Yes,  gentlemen,  I  will  vindicate  your  autho- 
rity.  I  contend,  that  no  man  am  be  tried  in 
this  court  under  the  statute  De  Concionibus. 
It^ould  be  an  insult  to  you,  to  answer  any 
charge  here  on  this  statute.  ^  ou,  gentle* 
men,  conjointly  with  the  vice-chancellor,  are 
i  in  the  proper  place  the  judges  of  every  o£fence 
committed  against  it.  I  shall  always  stand 
up  for  vour  tegal  authority,  and  will  support 
it,  whilst  this  promoter,  lost  to  all  sense  of 
dut^,  and  decorum,  insults  every  one  of  you. 
j  He  insults  every  head  of  a  house  by  this  con- 
temptuous mode  of  proceeding.  Not  content 
I  with  treating  the  university  with  the  utmost 
'  contempt,  he  aims  a  blow  at  the  power  of  its 
heads.  By  presuming  to  interfere  with  the 
execution  of^  this  statute,  l)e  reproaches  you 
with  neglect  in  matters,  which  are  tnisted 
solely  to  your  vigilance :  and,  in  |)ursuing  his 
'  own  ridiculous  purpose,  he  has  no  regard  for 
t  the  existence  of  laws,  nor  for  the  cbaracten 
I  of  those  persons,  in  whom,  by  our  statute^ 
{  the  execution  of  them  is  vested.  GeuUenlbD, 
if  I  am  ever  accused  before  you  on  matters, 
of  which  you  have  the  statutable  cogmsance, 
I  know  how  to  submit ;  but  I  am  an  English- 
man as  well  as  a  master  of  arts  of  this  uni- 
versity, and  I  do  maintain,  that  every  right  of 
Englishmen  and  academics  has  been  violated 
in  wis  trial. 
It  is  aeedlesBy  Mr.  Via^cha|wdlor,  to  fi^ 
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lecute  this  subject  farther.  I  shall,  in  few 
words,  read  my  auswcr  to  this  article,  to  he 
hereafter  submitted  to  your  perusal. 

Here  Mr.  trend  read  tlie  following  paper: 

I  now  flatter  mvself  with  having  effectually 
demonstrated,  that  the  several  charaes 
brought  against  me,  whether  I  am  the  author 
of  tiie  pamphlet  or  not,  are  entirely  without 
foundations;  thati  have  not  impugned  religion 
as  estabhslied  in  this  kingdom,  nor  all  eccle- 
siastical ranks  and  dignities;  have  not  de- 
famed the  liturgy,  styled  the  public  worship 
idolatrous,  nor  profanely  derided  the  most 
sacred  services  ot*  the  church.  And  here  I 
might  stop,  as  having  no  concern  in  what  is 
farther  objected  to  me  by  the  promoter,  in  the 
eighth  article,  in  which  he  says,  that  by  the 
laws  tfnd  statutes  of  this  Universi^,  particu- 
larly by  the  forty-fifth  statute,  intituled,  De 
Concionibus ;  and  by  a  decree  passed  in  the 
filiate  of  this  university  on  the  ninth  day  of 
June,  one  thousand  six  hundred  and  three,  it 
is  ordained  and  provided,  that  all  and  every 

Eerson  or  persons  iropusning  religion,  as  by 
iw  established  within  tnis  realm,  or  impugn- 
ing ecdesiastical  ranks  and  dignities,  may 
and  oueht  to  be  proceeded  against,  and 
punished  by  suspension  from  academical  de- 
grees by  expulsion,  or  by  banishment. 
'  But,  for  the  sake  of  showing,  that,  though 
any  or  all  of  these  charges  should  be  thought 
to  remain  in  full  force  against  me,  I  have  not 
thereby  incurred  any  penalty,  the  infliction  of 
which  is  intrusted  to  this  Court,  I  shall  offer 
some  things  on  one  of  the  laws  specified 
therein,  namely,  the  decree  passed  in  the 
senate  of  the  university,  in  the  year  1603,  re- 
serving what  I  have  to  say  on  the  statute  De 
Concionibus,  till  I  am  called  by  the  vice-cha^r 
ceilor,  and  the  greater  part  of  the  heads  of 
colleges,  errorem  et  temeritatem  meam  revocare^ 
et  publici  confiteri ;  and  dismissing  .all  other 
laws  and  statutes,  not  particulany  pointed 
out,  with  this  general  observation,  de  turn  ap- 
parcntilnu  et  non  exisientikta  eadem  est  ratio. 
The  supposed  decree  of  1603,  which  is  printed 
lirom  a  copy  of  the  statutes,  formerly  kept  by 
the  vice-cnancellor,  is  not  extant  in  the  only 
authentic  repository  of  law,  the  register  of 
the  university.  Nor  is  this  to  be  imputed  to 
neglect  or  accident;  the  reason  of  its  not 
being  found  there,  must  be  obvious  to  any  in- 
telligent person.  It  was  never  ordered  to  be 
inserted  there,  as  was  and  is  usual  in  the  case 
of  standing  laws;  the  customary  clause  in 
those  cases,  ut  hoe  decretum  vestrtihty  vel  Iubc 
coHcetiio  vestra  pro  statuto  habeatur,  et  in  liMi 
procuratorum  intcribatur^  makes  no  part  of  it : 
froiti  whence  the  inference  is  obvious,  that  tiie 
decree,  objected  by  the  promoter,  was  merely 
a  temptirary  resolution,  suited  to  the  preeenC 
emergency,  and  not  intended  to  operate  as  a 
law  in  future.  The  same  inference  may  be 
deduced  from  the  omission  of  the  words, 
deineep$,  oi,  in  poUerum :  it  is  said,  gi  quii  op" 
fugnmritp.  not  n  fuit  oppitgwtoait  in  pm" 


I  temm;  so  that,  supposing  the  form  itself  ever 

to  have  passed  the  senate,  it  was  certu&lj- 

never  intended,  ut  pro  ttatttto  in  perfthsum 

kabemtur ;  and,  it  is,  I  believe  as  certain,  that 

it  has  never  since  derived  an  authority  from . 

;  any  public  act  of  the  university.      An  at* 

1  tempt,  therefore,  to  execute  it  at  this  time, 

must  be  as  imreasonable  and  imjust,  as  it 

would  be  thought  an  hundred  and  6fty  yeaH 

hence,  to  enforce,  what  is  called  the  alien 

{  bill,    or  that  concemin|[  traiterous  cortes- 

I  pondence,  when  the  occasion  of  passing  those 

laws  was  become  mere  matter  of  history,  and 

the  relative  situation  of  England  and  Fnmce 

entirely  changed. 

I  am  warranted  in.  saying  this,  supposing 
the  decree  ever  to  have  had  an. existence,  of 
which,  I  believe,  the  promoter  has  no  farther 
evidence  than  that  of^  a  private  author  half  a 
century  after  the  date  of  it.    But  would  such 
evidence  be  allowed  in  Westminster-hall,  in 
favour  of  any  law,  which  was  not  to  be  found 
in  the  roils  of  parliament,  and  of  which  theie 
t  were  no  traces  in  the 'decisions  of  the  courts 
of  law  ?   I  allege  yet  farther,  that  if  the  do- 
cree  were  found  in  the  proper  place,  aid  con-' 
,  tainin^  all  the  expressions  necessary  to  show, 
I  that,  in  the  intention  of  those  who  passed  it, 
I  it  was  designed  to  operate  as  a  law,  perpetuis 
\/uturi»  temfforilfus,  it  must  be  considmd'  as 
j  null  and  void,  for  want  of  power  to  execute 
such  intention.    The  subject  matter  of  it  does 
not  come  within  the  limit  prescribed  in  thai 
clause  of  Queen  Elizabeth's  statutes,  under 
.  which  alone^  since  these  statutes  were  givec, 
the  power  of^  making  additional  laws  is  vested 
in  the  senate.    For,  what  connexion  is  there 
between  a  decree  de  oppugtiatoribiu  ^cclemR 
anglicanay  and  a  power  of  making  statues  «tf 
eruditionia   ampiificationem,   et   decorittque 
I  honetti  contervationem  f  But  this  is  notal ;  it 
•  also  istii  ttatutis  detrahit  autxffieit^  as  it  nns 
j  to  the  vice-chancellor  alone,  a  power  of  pi» 
I  nishin^  those  offences,  the-  punishment  «f 
I  which  18,  by  the  statute,  given  to  him  andi 
t  majority  of  the  heads  jointly ;  and  as  it  tabs 
.  from  every 'member  of  the  university,  tie 
j  privilege  of  retracting  or  revoking  his  emrs^ 
by  subi^ng  him  ipto  facto,  to'a  su^eneon 
01  his  degrees. 

In  this  part  of  my  argument,  I  have  the 
authority.of  the  vice-chancellor  himself,  tho, 
on  a  former  day,  asserted,  that  no  gne  or 
decree  of.  the  university  ought  to  be  aUwed 
in  this  Court,  which  was  inconsisttot  fith  i^ 
public  statute ;  I  take  the  liberty  of  siding, 
whether  it  makes  for  or  against  the  nonrer  of 
the  vice-chancellor,  that  of  the  other  luads  of 
houses,  or  the  privilege  of  a  private  indi* 
▼idual*  W.  FiEHD. 

Mr.  Frend,  having  read  this  p^^er^  ad- 
dressed the  Court. 

Thus,  Sir,  I  have  endeavoured  to  re^te  the 

*.This  paper  was  afterwards  delivered  inte 
the  hands  or  ihe  Yice^chaufieUor.    Frcnd^    • 
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diarges  broii|^t  against  me ;  but  before  I  de* 
}tver  the  papers  into  your  haiida  and  submit 
them  to  a  candid  inyestigation,  give  me  leave 
io  address  myself  to  the  promoter.  Though 
}  have  not  taken  any  notice  of  the  stalnte  Se 
Condombusy  as  he  has  mentioned  the  case  of 
Mr.  Charke,  fellow  of  Peter-house,  who  in  the 
vear  15r2  was  under  that  statute  deprived  of 
his  fellowship,  and  banished  from  the  uni* 
versitv,  and  it  has  been  ureed  as  a  precedent 
fof  inflicting  the  same  puniaoment  lupon  me,  I 
will  take  occasion  from  hence  to  ask  the  pio* 
moter,  before  we  part,  a  few  questions. 

Was  Bfr.  Charke  cited  into  the  vice-«han* 
cellor^s  court  to  answer  for  his  conduct  ^ 

Who  was  the  promoter  of  those  days  ? 

Was  any  near  relation  or  intimate  friend 
•ited  to  appear  against  him  ? 

Were  any  private  letters  or  conversation 
betrayed  for  that  purpose? 

Was  any  attempt  made  to  establish  the 
chttrges  liy  having  recourse  to  distant  publica- 
tions? 

Were  the  minutes  of  the  evidence  taken 
for  the  infonnation  of  the  judges  put  into  the 
bands  of  the  promoter,  before  they  passed 
into  the  hands  of  the  judges  ? 

In  a  word,  had  the  university  the  mortifi- 
:a^n  of  seeing  a  principal  member,  in  the 
:haracter  of  promoter,  sacrifice  every  virtuous 
reeling  to  bigotiy  or  resentment,  to  the  hope 
)f  preferment  or  the  love  of  persecution  ? 

While  the  promoter  b  ruminating  on  these 

r^ons,  I  will.  Sir,  detain  the  Omrt  only  a 
moments,  in  considering  the  nature  of 
these  prosecutions.  I  have  neen  accused  of 
im|mgning  religion  by  asserting  certain  pro- 
positiom»  but,  throughout  the  whole  eourse 
of  the  proceedings,  the  promoter  has  never 
given  amiself  the  trouble  to  inouire  a  moment 
mto  meir  truth  or  falsehood.  This  he  consi- 
deried  as  of  little  importance.  It  was  sufficient 
foi'him  and  the  twenty-seven,  that  an  opi- 
niin  was  supposed  to  be  advanced,  which, 
wlether  true  or  false,  contradicted  a  notion 
mantained  two  hundred  years  ago,  and  was 
theefore  a  proper  object  for  acMemical  ani- 
madversion. 

B>w  disgracefiil.  Sir,  is  such  a  conduct! 
Thae  men  misconceive  entirely  the  nature 
and  character  of  thb  university.  We  pro- 
posoby  our  studies  to  investigate  truth,  it  is 
wtt  anbition  to  lay  it  open  to  the  world ;  and 
ahoul  any  one  of  us  in  the  course  of  his  read- 
ing sa  reason  to  alter  his  former  opinions,  or 
snouldhe  explore  anv  latent  truth,  we  will  not 
on  tha  account  hold  lum  up  to  public  cen- 
stire.   We  applaud  his  researches,  we  ap* 

{rove  a  his  zeal,  we  rectifV  our  own  notions 
y  his  discoveries,  or  if  ne  errs  his  error 
teaches  is  to  guard  against  some  fallacy,  and 
paves  the  way  for  future  inquiries.  Had  the 
university  been  always  of  the  ssme  mind 
vrith  the  twentv-seven,  in  vun  would  a  Locke 
have  cultivated  the  powers  of  his  mind :  in 
vain  would  Newton  have  set  aside  the  theories 
of  the  ancient  philosophy.   We  must  bsvs 


been  doomed  to  one  beaten  round  of  diy  me- 
taphysics, we  must  have  plodded  in  the  same 
diul  course,  and  no  one  would  have  dared  to 
follow  the  bent  of  his  ecnius,  lest  ,the  dis- 
coveiy  of  truth  should  banish  him  from  tbe 
seats  of  literature. 

No,  Sir,  let  it  not  be  supposed  in  the  world 
that  our  character  is  degenerated,  and  that 
we  are  of  such  base  and  servile  minds,  as  to 
entertain  a  wish  for  the  suppression  of  libtntl 
inquiry.  We  will  continue  to  exhort  each 
other  to  cultivate  every  noble  sqience:  some 
may  choose  to  explore  with  Newton  the  path 
into  new  worlds,  others  are  investigating  tbe 
causes  which  retained  the  human  mind  so 
long  in  tiie  mases  of  heathen  mythology, 
others,  by  comparing  the  systems  of  the  an- 
cients with  the  discoveries  of  the  nodeins, 
mav  steer  between  the  principles  of  Leibniks 
and  our  immortal  pbiloso|iher,  and  build  a 
theory,  which  erroneous  as  it  may  seem,  does 
not  want  for  advocates  among  the  most  intd* 
ligent  mathematicians.  *  Why  should  we 
stop  these  men  in  their  career,  and  if  they 
should  cany  their  attention  to  sacred  sub- 
jects or  the  art  of  government,  are  their  en- 
deavours to  be  derided  or  impeded  ?  Are  reli- 
gion and  politics  the  only  things  so  well  un- 
derstood, that  no  addition  or  uiq;novement 
can  be  made  to  them  ? 

I  have  been  long.  Sir,  of  opinion,  that  truth 
cannot  suffer  by  the  follest  discussion,  and 
that  every  restramt  on  the  tiber^  of  the  press, 
where  no  damage  can  be  proved  to  have  beea 
done  to  an  individual,  is  contrary  to  the  inte- 
rest of  society.  Truth  is  on  the  side  either  of 
the  majority  of  a  nation,  or  the  minority.  If 
with  the  former  there  is  nothing  to  be  appre- 
hended from  the  power  of  the  opponents.  In 
vain  will  thev  attack  it.  The  cause  of  eiror, 
weak  in  itself,  will  be  rendered  more  feeblt  . 
bjr  every  endeavour  to  raise  its  head,  and  it 
vml  be  overcome,  not  by  the  strength  of 
part^,  but  by  the  force  of  argument. 

It  the  truth  rests  with  the  minority,  it  is 
evidently  for  the  interest  of  the  other  side^ 
that  every  argument  should  be  brought  for- 
ward. That  majoriUr  must  be  corrupt  and 
base  which  requires  the  suppression  of^  truth, 
when  it  ought,  on  the  contrary,  to  hold  fortii 
every  encouragenaent  to  free  inquii^fv  by  which 
it  must  be  a  gainer ;  for  a  tenacious  adhe- 


rence to  its  own  erroneous  o|nnions,  m 
of  reason  or  argument^  must,  by  a  continual 
and  progressive  state  of  demttstion,  render 
it  unfit  Tor  the  most  laudable  puisnits,  and 
sink  it  at  last  in  the  depths  of  ignorance  and 
vice. 

In  a  well  constituted  government,  no  dsngsr 
can  possibly  ensue  from  the  publication  of  any 
sentiments  religious  or  political;  and  tbat 
state  of  religion  and  goveromeiit  nnist  be 
bad  indeed,  which  can  ht  overset  by  a  sbiUing 
pamphlet  As  to  trials  of  this  sort,  I  kwkoa 
them  as  publie  benefits;  they  nay  be  com. 

*.  See  tfaewocks  of  OoseovidL    ^rM» 
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pftred  to  experimenta  in  natural  philosophy, 
and  serve  to  show  what  projpess  the  puhuc 
mind  has  made  in  the  investigation,  ana  how 
&r  it  is  prepared  for  the  reception,  of  truth. 
In  fiitiire  times,  it  will  be  thought  an  extra- 
<»rdinary  phonomenon,  that  in  the  eighteenth 
century,  in  a  place  dedicated  to  the  pursuit 
of  literature,  a  nan  should  liave  been  thus 
summoned,  thus  tried,  and  thus  persecuted 
£>r  the  publication  of  opinions,  which  no  one 
•f  his  accusers  attempted  to  refute. 

To  sum  up  the  whole,  Sir,  in  few  words; 
free  inquinr  cannot  be  injurious,  except  to 
wicked  and  depraved  minds.  Society  may  be 
meliorated,  but  can  never  suffer  by  it :  and  if 
it  should  be  objected,  that  thus  a  door  will  be 
opened  to  Uae  propagation  of  erroneous  prin- 
ciples^  let  us  still  recollect,  that  the  errors  of 
genius  are  momentary  and  pardonable;  but 
Cow  shall  we  hereaner  dispel  that  horrid 
gloom  of  intellectual  darkness,  which  the  pro- 
moter and  his  cabal  are  endeavouring  to  spread 
over  this  university ! 

Reply. 
Dr.  Kipling  now  rose  and  observed,  that 
when  he  considered  the  number  of  hours 
which  had  already  been  wasted  on  this  Urial, 
the  precarious  state  of  the  vice-chancellor's 
health,  and  the  various  duties  annexed  to  his 
office,  he  felt  the  necessity  of  confining  him- 
self, in  his  re]^ly,  entirely  to  the  merits  of  the 
cause.  He  insisted  that,  notwithstanding 
every  thing  which  Mr.  Frend  had  said,  to 
repel  the  charee  of  defaming  the  ministers 
and  officers  of  3ie  church  of  England,  it  must 
be  obvious  to  evety  one,  that  the  cnurch  of 
England  must  be  the  chief  object  of  his  at- 
tack. For  to  whom  was  the  pamphlet  ad- 
dressed, but  to  the  associated  bodies  of  re- 
publicans and  anti-republicans  in  England, 
^ud  where  must  those  abuses  exist  which 
they  are  called  upon  to  remedy?  certainly 
not  in  the  church  of  Rome,  to  which  their 
exertions  could  not  extend,  but  in  the  church 
of  England,  where  only  they  could  be  sup- 
posed to  have  any  effect.  The  rest  of  Mr. 
Freud's  defence  was  reducible,  he  said,  to  the 
following  points : 

The  charge  of  malice  imputed  to  him  and 
the  other  prosecutors. 

The  impropriety  of  enforcing  an  obsolete 
statute. 

The.credibility  of  witnesses  who  had  been 
produced  in  court 

As  to  the  malicious  and  persecuting  spirit 
with  which  he  had  been  charged,  Mr.  Frend 
could  not  have  forgotten  the  opportunity  which 
had  been  given  hmi  of  making  concessions, 
and  averting  the  prosecution,  if  he  had  thought 
proper.  Or  this  the  promoter  said  he  was 
ready  to  give  an  account,  if  called  upon.  Mr. 
Freiid  here  desired  him  to  do  it  Dr.  Kip* 
ling  proceeded,  and  said,  that  not  many  days 
after  the  4th  of  Much,  when  the  first  reso- 


lutioDsrelatine  to  the  prosecution  had  bee« 
agreed  on  at  the  ▼Tee-chancellor's,  Mr.  Marsh 
called  upon  him,  and  after  expressing  his  con- 
cern for  Mr.  Frend,  as  a  relation  and  friend, 
wished  to  know  if  there  was  no  way  by  wltich 
the  prosecutors  might  be  satisfi^,  without 
bringing  matters  to  such  extremities  as  seem-* 
ed  to  threaten  him.  He  told  Mr.  Marsh,  that 
in  his  private  opinion,  if  Mr.  Frend  should 
recant,  and  make  a  proper  concession,  ha 
would  not  be  brought  before  the  vice-chan- 
cellor. For  his  part,  he  assured  Mr.  Marsh, 
that  he  would  then  take  no  share  in  the  pro- 
secution,  and  he  beUeved  no  other  person 
would.  Mr.  Marsh  went,  by  his  consent, 
to  Mr.  Frend,  who  asked  him,  if  he  wai 
authorized  to  make  any  propo«Bds?.and  on 
his  answering  in  the  negative,  Mr.  Frend 
said,  as  you  are  not  authorised,  I  can  aaj 
nothing. 

The  promoter  then  went  to  the  next  pomt, 
and  oliserved,  that  eyen  admitting  the  sta> 
tutes,  mentioned  in  the  eighth  article,  to  be 
ob$olet4f  it  would  by  no  means  follow,  that 
they  ought  never  to  be  enforced.  The  en*- 
forcing  of  a  law  depends  upon  circumstances, 
-—on  some  occasions  it  may  be  more  prudent 
to  connive  at  an  offence,  than  to  brmg  tho 
offender  to  justice.  But  Uiere  are  times,  when 
such  connivance  would  be  criminal,  as  preg- 
nant with  the  worst  of  consequences.— what 
was  the  state  of  this  country  when  the  pamph- 
let was  written?  What  was  then  the  situa- 
tion of  our  esUiblished  government?— Not 
only  of  our  political,  but  of  our  ecclesiastioal 
government  ?  Was  it  ever  known,  since  the 
beginning  of  this  centucy,  to  be  in  greater 
danger?  Was  not  the  chief  cause  of  this 
daneer  the  circulation  of  seditious  and  trea* 
sonable  pamphlets  ?  Was  not  this  dancer  in- 
creased to  that  alarming  magnitude,  oy  the 
unremitted  industry  of  certain  writers,  to  in- 
fiise  the  spirit  of  disaffection  into  the  public 
mind  ?  And  has  not  this  pamphlet  the  same 
evil  tendency? 

Dr.  Kipling  then  proceeded  in  assuring  hia 
audience,  that  he  would  not  have  called  >n 
this  Court  to  enforce  either  the  45th  statute, 
or  the  grace  of  160S,  on  a  common  occasion ; 
but  ttiat  the  times  had  of  late  been  ex- 
traordinary, and  demanded  extraordinary  ex- 
ertions. 

As  to  what  Mr.  Frend  had  objected  to  the 
depositions  of  Mr.  Plampin,  Mr.  Rilvinston, 
and  Mr.  Lloyd,  it  was  not  to  be  supposed,  for 
a  moment,  that  three  persons  of  liberal  edu- 
cation, would  knowingly  peijure  tliemselves 
in  that  or  any  other  court  Thdr  junction 
vrith  others  in  the  prosecution  did  not  give 
them  such  an  interest  in  the  cause  as  to  make 
them  inadmissible.  Every  member  of  society 
is  in  some  degree  interested  in  the  prosecu- 
tion of  a  public  offence:  crimes  of  the  most 
enormous  nature  might  go  unpunished,  if  all 
persons  interested  were  precluded  from  giving 
evidence;  and  in  cases  of  murdeti  no  witnesa 
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at  all  could  be  admitted^  all  being  concerned^ 

and  parties  in  bringing  the  gtult  to  light* 

The  present  probecntion  was  of  a  public 
Siature ;  the  defendant  was  not  cited  for  any 
personal  offence  to  him  or  any  other  of  the 

I  prosecutors.  He  had  offended  the  public  at 
arge  by  his  indecent  reflections  on  the  public 
institutions,  he  had  called  the  solemnity  of  in- 
terment a  spiritual  incantation,  he  had  charged 
the  worship  of  the  church  with^dolatry,  and 
coupled  the  holy  communion  with  a  baccha- 
aaliar  revel.  The  public  therefore  was  in- 
jured and  insulted,  every  man  was  interested 
10  punishing  the  cqme ;  and  the  three  gen- 
tiemen  who  hadborpe  testimony  in  the  cause, 
ought  no  more  to  be  rejected  on  account  of 
partiality,  than  any  other  evidence  who  felt 
A  a  duty  to  stand  forth  and  endeav9ur,  as 
much  as  in  him  lay,  to  repress  an  evil  of  such 
a  dangerous  nature.  Under  this  impression, 
the  promoter  said,  that  he  had  acted  to  the 
liest  of  his  abilities,  and  concluded  with  a 
compliment  to  the  vice-chancellor  and  the 
iMaos,  for  their  patient  attention  during  the 
whole  of  this  long  trial. 

Mr.  Frend  rose  and  observed,  that  as  the 
promoter  had  been  permitted  to  digress  from 
^e  proper  business  of  his  reply  to  the  rela- 
tion of  a  fact  which  had  not  been  before  the 
Court,  he  hoped  that  he  might  be  ij  lowed  to 
make  an  observation  also  on  the  same  sub- 
jbct.  The  vice-chancellor  answered :  To  be 
sure.  Had  I  known  what  Dr.  Kipling  had 
been  going  to  say,  I  should  have  stopped^him. 

Mr.  Frend  then  related  the  whole  of  the 
transaction  with  Mr.  Marsh,  appealing  to  a 
letteiP  which  Dr.  Kipling  had  received  from 
Mr.  Maxsh,  and  which  he  declared  should 
Boon  be  in  possession  of  the  public ;  concluding 
the  whole  of  this  point  with  observing,  that 
It  was  evident  nothing  conciliatory  was  ever 
intended ;  for  if  it  had  been,  when  they  found 
it  rejected  by  Mr.  Frend  merely  as  it  should 
seem  for  want  of  authority  in  the  proposer, 
this  authority  would  have  been  given  to  Mr. 
Marsh,  and  -^he  negociation  wouul  have  been 
resumed.    But  no  such  thing  was  done.f 

*  It  appears  from  the  protest,  that  Mr. 
Xilvington's  evidence  only  vvas  objected  to 
<tt  account  of  veracity ;  that  of  the  other  two, 
on  different  accounts:  and  the  reader  will 
keep  in  mind,  that  the  objections  are  founded 
on  the  civil  law,  the  law  of  the  court,  to  which 
tlie  promoter,  and  his  partner  the  vice-chancel- 
lor, seemed  to  have  paid  no  attention,  trend. 

t  The  copy  of  the  letter  which  Mr.  Marsh 
wrote  to  Dr.  Kipling,  on  Monday  the  6th  of 
May,  is  in  Mr.  Frend's  possession,  but  as  it  is 
of  considerable  length,  a  part  of  it  only,  con- 
taining those  circumstances,  is  here  inserted, 
which  relate  to  the  point  in  question : 

**  I  perfectly  well  remembered  that  I  had 
called  upon  you  about  two  months  before,  to 
inquire  if  no  method  could  be  devised  of 
averting  the  evil  which  threatened  Mr.  Frend; 


As  to  the  promoter's  maiotaining  that  the 
ecclesiastical  abuses  complained  of  in  tho 
pamphlet,  must  be  supposed  to  belong  to  the 
church  of  England,  because  the  pamphlet  is 
addressed  to  the  associated  bodies  m  this 
kingdom,  he  will  please  to  remember,  that  all 
the  paragraph  from  which  he  quoted,  is  ex- 
pressly ^id,  in  the  bottom  of  page  •il ,  to  be  a 
digression  with  which  the  parties  addressed 
have  nothing  to  do.  The  words  are :  ''  The 
contending  parties,  whom  we  are  addressings 
will,  however,  consider  this  as  a  digression, 
and  leave  to  others  the  care  of  directing  the  > 
spiritual  concerns  and  meliorating  the  reh* 
gious  opinions  of  mankind.*' 

With  respect  to  the  witnesses,  it  was  un- 
necessary to  add  an^  thing  to  what  had  been 
stated  in  his  objections  to  them,  the  grounds 
of  which  had  not  been  removed  by  the  pro- 
moter, as  their  inadmissibility  depended  on 
very  different  circumsUmces--on  laws  with 
which  it  was  evident  he  had  not  given  hixo* 
self  the  trouble  to  make  hintself  acquainted. 

Mr.  I- rend  then  gave  into  the  h^ds  of  the 
vice-chancellor  tlie  papers,  containing  his  an- 
swer to  several  chaiges  which  he  baa  read  in 
the  course  of  his  defence,  with  the  request 
that  thev  might  not  be  permitted  to  pass  into 
the  hands  of  the  promoter,  or  any  other  per- 
sons, except  the  heads  of  colleges.  The  pro- 
test against  the  validity  of  the  minutes  of^the 
evidence  he  then  signed  and  deUvered  to  the 
registrary. 

The  Court  was  then  adjourned  to  Tuesday 
next,  the  'i8th  inst.  at  11  o'clock  in  the  fore* 
noon. 


Seventh  Court  Day. 

At  a  Court  holden  before  the  right  worship* 
ful  Isaac  Milner,  D.  D.  Vice-chancellor  of 
the  University  of  Cambridge,  J.  Smith,  R. 
Farmer,  W.  Colman,  L.  Yates  J.  Barker,  Peter 
Peckard.  Jos.  Tumet,  Fr.  Barnes,  W.  Craven, 
and  T.  Postlethwaite,  Doctors  in  Divinity, 
and  John  Fisher,  IX.  D.  his  assessors,  on 
Tuesday  the  28th  of  May,  1793,  between  the 

that  a  conversation  took  place,  the  result  of 
which  was,  that  I  should  go  to  Mr.  Trend, 
and  propose  to  him  to  make  a  concession*  in 
the  hope  of  having  tlie  prosecution  dropped ; 
that  my  instructions  were,  to  say,  I  had  reason 
to  believe  that  a  concession  would  produce  the 
desired  effect,  but  that  I  was  not  authorized 
to  affirm  it;  that  I  went  in  consequence  to 
Mr.  Frend ;  that  I  made  the  proposal  agree- 
ably to  my  instructions;  that  he  refused  to 
return  an  answer,  on  the  ground  of  my  not 
being  authorized  to  make  the  proposal,  and 
that  £  again  called  at  your  house,  to  report 
what  I  had  done. 

''  In  answer  to  my  request  that  I  might 
not  be  called  into  court,  you  said,  if  it  was 
not  necessary,  you  should  not  do  it ;  but  if  Mr. 
Frend  refiised  to  acknowledge  himself  the 
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Waiiam  Frentl,  CUri^  Mi  A. 
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bouTt  of  deven  and  ofae,  in  the  Senate-bouse 
sf  the  said  umversity. 

Menresenty 

Geo.  BoRLikSt. 

Not  Publ.  and  Reg^str. 


The  vice-chancellor 
informed  Mr.  William 
Frend,  that  having 
fully  and  maturely 
weighed  and  consi- 
ders the  cbar^jes 
brought  against  him 
by  Dr.  Kipling,  the 


The  office  of  the  judge' 

promoted  by 
Ttios.  Kipling,  D.  D. 

ogaimi  ^ 

William  Frend«  M.  A. 

and  fellow  of  Jesus 

college.  .     , 

C!vidence,  and  his  defence',  he  was  of  opinion, 
that  he  the  said  William  Frend  was  provea 
to  be  the  author  and  publisher  of  a  pamphlet, 
intituled  **  Peace  and  Union,  recommended  to 
the  associated  bodies  of  Republicans  and  Anti- 
republicans  ;"  and  tiiat  by  writing  the  afore- 
said pamphlet,  and  publishing  it  within  the 
university  of  Cambridge,  he  the  said  William 
Frendy  had  offended  against  the  latter  |nrt 
of  the  statute  Oe  Concionibus,  beginning 
with  the  wordsj  <*  Prohibemus  ne  quisquam/* 
Hec.  &c. 

Then  the  vice-chancellor,  with  the  assent 
of  the  migor  part  of  the  heads  of  colleges,  as 
is  required  by  the  statute,  directed  Mr.  Frend 
to  retract,  and  publicly  confess  his  error. and 
temerity  in  the  following  manner. 

**  I  William  Frend,  master  of  arts,  and 
fellow  of  Jesus  college,  in  the  university  of 
Cambridge,  do  acknowledge  tliat,  by  writing 
a  pampmet,  intituled,  *'  Peace  and  Union, 
recommended  to  the  associated  bodies  of  Re«> 
publicans  and  Anti-republicans,"  and  hy  pub- 
nlishing  the  same  witliin  the  university  of 

author,  and  proofs  of  the  authorship  were 
wanting,  you  should  then  be  under  a  necessity 
of  calling  me.  I  replied,  that  as  far  as  I  un- 
derstood the  conversation  which  had  passed 
in  the  evening  of  my  citation,  the  design  of 
my  evidence  was  merely  to  show  that  a  re- 
conciliation had  been  proposed,  and  that  I 
knew  of  nothing  in  that  transaction,  which 
Would  Drove  Mr.  Frend  to  be  the  author  of 
the  work  which  was  published  in  his  name. 
You  then  gave  me  to  understand,  that  in  pro- 
curing my  evidence,  you  had  very  different 
views  from  what  I  haa  imagined,  as  appeared  I 
from  your  making  the  following  answer: 
Don't  you  recollect,  that,  when  you  made  the 
report  to  me  of  the  conversation,  which  had 
taken  place  between  yourself  and  Mr.  Frend, 
you  said,  among  other  things,  that  Mr.  Frend 
tised  tlie  following  words:  The  members  of 
the  church  of  England  have  less  reason  to  be 
offended  than  the  dissenters,  because,  in  the 
parallel  which  I  have  drawn  between  them, 
the  advantage  i^  much  in  favour  of  the 
latter? 

*<  To  my  reply  that  I  did  not  recollect  hsiu 
ing  reported  from  Mr.  Frend,  the  words  which 
you  repeated,  you  discoveredi  Sir,  very  visible 
marks,  not  only  of  disappo'uiUnent  but  of 
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I  have  offended  against  the  latter 


Cambria 

part  of  the  statute,  "  De  Concionibus,"  as 

expressed  in  the  following  words : — 

y  Prohibemus  ne  quisquam  in  concione 
aliqui,  in  loco  communi,  tractando,  in  lectioni- 
bus  publicis,  seu  aliter  public^  infra  universi- 
tatem  nostram  quicquam  doceat,  tractet,  vel 
defendat  contrd  reli^onem  seu  ejiiadem  ali^^ 
quam  partem  in  regno  nostro  pubiicft  autho- 
ritate  receptam  et  stabiUtam;^  aut  contri 
aliquem  statum,'auctoritatem,  dignitatem  seu 
gradum  vel  ecclesiasticum  vel  civilem  hujuf 
nostri  regni,  vel  Angliae  vel  Hibemisi 

**  I  do  therefore,  by  the  direction  of  the 
vice-chancellor,  with  the  assent  of  the  miyor 
part  of  the  heads  of  colleges,  retract,  and  pub- 
licly confess  my  error  and  temerity,  as  the 
said  statute  requires." 

The  commissary  began  the  business  of 
this  day  bv  reading  a  part  of  the  written 
defence  which  Mr.  Frend  had  delivered 
to  the  vice-chancellor  on  the  preceding 
court  day,  and  addressing  himself  to  Mr. 
Frend,  asked  him,  whether  he  wished  to 
be  heard  upon  the  statute,  "  De  Condoai* 
bus?''  Mr.  Frend  replied:  certainly  not. 
Upon  this,  the  vice-chancellor  declared  Mr. 
Frend  guilty  of  a  breach  of  the  statute,  **  De 
Concionibus,*'  as  is  stated  in  the  Acta  Curiae, 
prefacing  his  order  to  recant  with  the  follow- 
ing resoUitions>  wliich  he  read  from  a  written 
pafer. 

Cambridge,  Queen^s-ecUege^ 
^  May  27,  1793. 

At  a  meeting  of  the  vice-chancellor,  and 
the  und^r-written  heads  of  colleges  t   it  was 


anger,,  and  in  a  very  haughty  and  imperious 
tone,  a  tone  which  our  respective  situations, 
I  think,  will  not  justify,  you  threatened  me 
with  all  the  danger  of  prevarication ;  you  told 
me  that  I  shoula  lose  my  character,  if  I  pre- 
tended to  conceal  what  I  knew  to  be  fact : 
that  I  was  not  the  only  witness  who  had 
been  tampered  with,  in  order  to  conceal  evi- 
dence which  should  be  brought  to  light,  and 
then  lifting  up  your  arm  with  a  menace, 
which  (excuse  me.  Sir,  the  expression)  at  pre- 
sent appears  to  me  ridiculous,  you  solemnly 
and  violently  declared,  that  you  would  not 
suffer  such  proceedings." 

Mr.  Marsh,  on  the  subject  of  tampering, 
remarks  with  proper  warmth :  '^  I  assure  you. 
Sir,  that  unless  the  name  of  tampering  be 
applied  to  the  attempt,  which  you  yourself 
have  made  to  recall  to  my  mind  expressions, 
of  which  I  have  not  the  smallest  recollection, 
as  used  in  the  manner  which  you  declare,  I 
know  of  no  attempt,  either  direct  or  indirect, 
to  which  the  term  can  be  applied.  With  the 
charee  that  other  witnesses  have  been  tam- 
pered with,  I  have  no  immediate  concern:  I 
can  only  say,  that  I  know  of  nothing  of  the 
kind,  and  that  I  believe  Mr.  Frend  is  a  man 
of  too  much  honour,  and  too  much  courage^ 
to  stoop  to  such  a  baseness.*'   Frtnd, 
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unammoiuljr  agreed,  that  William  Frend, 
master  of  arts,  and  fellow  of  Jesus  college,  is 
^proved  to  be  the  author  and  publisher  of  the 
pamphlet,  intituled  "Peace  and  Union,  re- 
commended to  the  associated  bodies  of  Re- 
publicans and  An ti- republicans.'' 

It  was  also  unanimously  agreed  bv  the 
said  vice-chancellor  and  heads  of  coUeges, 
that  by  writing  the  afuressud  pamphlet,  and 
publishing  it  within  the  university  of  Cam- 
bridge, the  said  William  Frend  has  offended 
a^inst  the  latter  part  of  the  statute  De  Con- 
cjonibus,  beginning  with  the  vfOTds,prohibemtu 
neguuquam,  etc. 

It  is  also  unanimously  agreed  by  the  said 
^ice-chancellor  and  heads  of  collezes,  that 
the  said  William  Frend  be  directed  by  the 
vice-chancellor  to  retract,  and  publicly  con- 
fess his  error  and  temerity  in  tne  following 
manner.* 

Here  follows  the  recantation  as  above,  and 
tlien  the  signatures. 


And  the  couii  was  acoordiog^  ^jpuined 
to  Thursday  next,  the  30tb  instant,  at  nine 
o'clock. 


Issac  Milner,  V.  C. 
John  Smith, 
3EI.  Farmer, 
W.  Cohnan, 
L.  Yates, 


J.  Barker, 
J.  Turner, 
Francb  Barnes, 
W,  Craven, 
T.  Postlethwaite- 


A  copy  of  the  recantation,  without  any  sig- 
natures, or  resolutions,  was  delivered  to  Mr. 
Frend,  who  insisted  on  seeing  the  paper 
signed  by  the  heads,  which  was  deliverea  to 
him.  He  then  began  to  read  and  observe 
upon  k-^-^tbe  second  article  of  the  charee 
has  never  been  proved  against  me-  by 
writing,  I  have  offended  a^nst  the  statute 

DeConcionibus am  required  to  retract  my 

error  and  temerity What  docs  that  mean  ? 

The  vice-chancellor  interrupted  Mr.  Frend, 
who  said,  I  am  reading  only  that  I  may  under- 
stand it ;  and  then  proceeded  in  his  remarks. 
The  statute  requires  me  to  retract  my  error — 
that  error  must  be.  first  pointed  out.  The 
vice-chancellor  here  again  interrupted;  and 
Mr.  Frend  was  again  proceeding  m  his  re- 
marks, when  the  vice-chancellor  called  out 
with  much  vehemence — order!  order!  the 
Court  must  not  be  trifled  with  any  longer ! 

Mr.  Frend.  Sir,  I  must  con&ider  whether 
I  can  subscribe  this  or  not. 

Mr.  Vke'Chancellor.  Mr.  Frend,  I  will 
answer  at  once  all  you  are  going  to  say.  If 
you  wish  for  time  to  consider  it,  I  will  ad- 
journ the  Court :  and  I  do  accordingly  adjourn 
this  Court  till  nine  o'clock  on  Thursday 
morning :  and  I  warn  you  to  appear,  and  to 
retract  m  the  manner  in  which  you  have  been 
directed.  If  you  neglect  to  appear,  or  refuse 
to  retract,  you  must  take  the  consequences. 

•  Why  were  not  these  resolutions  inserted 
with  the  recantation  in  the  acta  curUt  f  Was 
the  vice-chancellor  conscious  that  these  reso- 
lutions could  only  be  made  in  a  private  meet- 
ing, and  that  the  making  of  them  would  prove 
that  he  was  acting  in  two  different  courts? 
Trend. 


The  office  of  the  judge 

promoted  by 
Thos.  Kipling,  D.  D. 

against 

William  Frend,  M.  A. 
and  fellow  of  Jesus 
College, 


Eighth  Court  Dat. 

At  a  court  holden  before  the  right  worship^ 
fill  Isaac  Milner,  D.  D.  vice-chancellor  of 
the  university  of  Cambridge,  John  Smith, 
Richard  Farmer,  William  Colman,  Lowther 
Yates,  John  Barker,  Joseph  Turner,  Francis 
Barnes,  William  Craven,  and  Thomas  Postle- 
thwaite,  doctors  in  divinity,  and  John  Fisher, 
ULD.,  his  assessors,  on  Thursday  the  SOtk 
of  May,  179S,  between  the  bam  of  nine 
and  eleven  o'clock,  in  the  Senate-house  of  the 
said  university. 

Me  present. 
Geo.  Bohlasb, 
Not.  Publ.  and  Registr. 

Mr.  Frend  appeared, 
and  the  Mtnntes  <af 
the  last  Court  were 
read. 
The  Vice-chflocellor 
addressed  Mr.  Frend, 
and  said,  that  he 
hoped  he  had  coosi- 
dereit  tHe  form  of  recantation,  which  had  beea 
given  him  on  the  last  Court-day,  and  that  be 
was  now  ready  to  read  it 

Mr.  Frend  then  arose,  and  began  to  read  a 
different  paper,  when  the  vic»-chancellor 
called  him  to  order. 

Mr.  Frend  said,  this  paper  relates  to  the 
explanation  of  some  things  which  I  do  not 
understand.  The  vice-chancellor  refused  to 
hear  him  read  it.  but  received  the  paper,  and 
the  heads  consulted  on  it. 

The  vice-chancellor  informed  Mr.  Frend, 
that  they  adhered  to  their  former  opinion; 
that  they  had  examined  the  paper,  which  did 
not  contain  any  thing  that  could  induce  them 
to  change  that  opinion. — Mr.  Frend  said,  that 
he  did  not  understand  what  his  error  was; 
and  still  persisted  in  maintaining,  that  it  did 
not  appear  how  he  had  ofiended  against  the 
statute  De  Concionibus. 

The  Vice-chancellor  then  said,  Mr.  Frend, 
you  were  heard  in  your  defence  for  five  hours, 
without  the  least  interruption;  and  I  would 
have  listened  to  you  with  the  greatest  patience 
and  attention  for  five  hours  more,  if  you  had 
chosen  to  have  pleaded  upon  the  statute  De 
Concionibus. — You  refused  to  do  so  at  that 
time — ^and  now  that  you  are  convicted  of 
having  offended  against  the  statute,  you  can- 
not be  heard  any  longer.  Bv  the  statute  it  is 
leA  to  the  Court  to  prescribe  the  manner  of 
recantation,  and  you  must  now«nswer  simply* 
whether  you  will  read  the  form  prescribea  to 
you  or  not. 

Mr.  Frend,  Sir,  it  is  not  upon  the  statute 
De  Concionibus, that  I  am  §uDg  to  ^eak  now, 

but- 
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Mr.  Hce-^hancellor,  You  must  not  read 
or  speak  any  thing  now,  but  say,  whether  you 
will  or  will  not  sign  that  recantation. 

Mr.  Freud  attempting  again  to  read  from 
'  the  paper,  the  TKe-chuiceaor  ^jain  called 
0ut  with  Tehemence-^^der !    Sir,   order  I 
«rdert 

Mr.  Frend,  Aye,  order !  Mr.  Vice-chan- 
cellor.^ I  am  for  order :  if  you  are  a  court  of 
inquisitors,  you  may  silence  me ;  but  here  I 
must  be  heard. 

Mr.  Vice-chancellor,  You  cannot;  it  is  too 
Jate.^  If  you  do  not  read  this  form,  we  shall 
Consider  It  as  a  refusal  to  retract,  and  proceed 
accordingly. 

Mr.  Frend,  This  paper  contains  important 
matter.  I  ask  the  opinion  of  the  Court  upon 
it.  If  you  will  not  allow  me  to  read  it,  will 
jrou  take  it,  Sir,  and  consider  it  yourself? 

Mr.  Vice-chancellor,    I  will. 

Mr.  Frend  then  delivered  the  following 
Ipaper  to  the  vice-chancellor: 

Mr.  Vice-chancellor;— The  form  directed 
to  be  subscribed  bv  me,  consists  of  two  parts 
—of  an  acknowledgment  that  I  have  offended 
agaiost  the  statute  De  Concionibus,  and  of  a 
retraction,  or  public  confession  of  my  error 
and  temerity.  The  former  appears  to  me  un- 
reasonable, the  latter  is  unmtelligible.  I 
choose  to  begin  with  the  latter ; — to  retract,  or 
publicly  confess  error  or  temerity,  must  mean, 
to  retract  o[,  publicly  confess  some  erroneous 
and  rash  position,  or  assertion,  that  has  been 
advanced.  But,  where  no  position  or  asser- 
tion is  stated  to  have  been  advanced,  as  in 
the  present  case,  it  can  have  no  meaning  at 
all.  It  is  to  retract,  or  publicly  confess  no- 
thing, or  to  make  no  retraction  or  confession. 

The  unreasonableness  of  requiring  me  to 
acknowledge,  that  I  have  offended  against 
the  statute  i)e  Concionibus,  consists  in  this, 
that  no  charge  whatever,  of  having  offended 
against  the  statute,  has  been  brought  durin? 
the  whole  course  of  the  trial.  I  have  indeea 
been  cliareed  with  impugning  religion,  as  by 
law  cstabUshed.  and  with  impugning  all  ec- 
clesiastical ranks  and  dignities.  The  lan- 
guage of  these  charges  is  plainly  borrowed 
from  the  decree,  supposed  to  have  been 
passed  in  the  year  1603 :  $i  quis  oppugnaverit 
aodrinam  vel  disciplinam  ecclesidt  Anglicaiuty 
are  the  words  of  that  decree.  The  language 
of  the  statute,  which  must  be  deemed  essen- 
tial to  any  charge  des^ned  to  be  built  upon 
it,  is  very  different;  it  says,  TroHibemm  ne 
guisquam  publicl  infrd.  univenitatem  nostram 
quidquam  doceat  tractet  vel  defendat  contri 
religianem  in  regno  nostro  receptam  et  stabili- 
tamy  out  contrd  aliguem  statum^  auctoritatemy 
dignitatem^  vel  gradum  vel  ecclesiasticum  vet 
civilem.  Now.  with  which  of  theae  acts  have 
I  been  charged  ?  and  they  are  the  only  ones 
ithich  the  statute  makes  criminal. 

In  an  act  of  parliament  passed  soon  after 
the  revolution,  it  is  enactedi  that  if  any  per* 


son,ha^ng  been  educated  in,  or  at  any  time 
haying  made  public  profession  of  the  christian 
religion,  within  this  realm,  shall,  by  writing, 
printing,  teaching,  or  advised  speaking,  deny 
any  one  of  the  persons  in  the  holy  tnnitjr  to 
be  God,  he  shall  incur  certa'm  penalties. 
But,  would  a  charge  of  having  impugned  the 
doctrine  of  the  trinity,  though  perhaps  an 
offence  against  some  other  law,  be  deemed 
an  offence  against  tha^  particular  statute,  if 
unaccompanied  with  any  charge  of  having, 
either  by  writing,  printing,  teaching,  or  ad- 
vised speaking,  denied  that  doctrine  r  If  not, 
then,  for  the  same  reason,  anv  charge  brought 

X'nst  me  of  having  offended  against  some 
T  supposed  law,  eannot  be  considered  as 
a  charge  of  having  offended  against  the  par- 
ticular statute  De  Concionibus. 

Mr.  Vice-chancellor  having  received  the 
paper,  and  consulted  some  time  with  the 
commissary  and  the  heads,  came  forward 
and  said.  We  all  adhere  to  the  form  pre- 
scribed, and  think  that  there  is  nothing  con- 
tained in  the  objection.  You  have  been  con- 
victed of  offending  against  the  statute :  the 
statute  has  left  to  the  Court  to  direct  the  form 
of  recantation;  this  we  have  given  you;  and 
you  must  now  only  answer,  whether  you  will 
or  will  not  submit 

Mr.  Frend.  I  expected  that  the  errors 
which  I  am  to  recant  would  be  pointed  out. 

Mr,  Vice<hancellor.  The  error  is,  that  you 
have  ofiended  the  statute. 

Mr.  Frend.  1  declare,  upon  the  bojiouref 
a  gentleman  and  the  credit  of  a  scholar,  that 
neither  my  friends  oer  I  can  understand  the 
form. 

Mr.  Vice- chancellor.    I  will  hear  no  more. 

Mc  F^end.  Am  I  then  to  subscribe  this 
as  my  recantation  f 

Mr.  Vice-chancellor.    You  are. 

Mr.  Frend.  Then  I  would  sooper  cut  off 
this  hand  than  sign  the  paper. 

Uoon  this  the  vice-chancellor  and  the 
heads  emploved  themselves  in  signiog  the 
sentence,  which  had  been  prepared  and 
brought  into  court ;  and  Mr.  Frend,  after  a 
minute's  pause,  sddiessed  the  vice-cbancelior : 

May  I  deliver  this  paper  into  the  Court,  in 
bar  of  sentence  ? 

Mr.  Vice-chancellor,    You  cannot. 

Mr.  Frend.  Sir,  I  appeal  to  the  commissary, 
whether  in  any  court  of  justice  apleamaj 
not  be  offered  in  bar  of  sentence  ? 

Commissarif.  Sentence  is  not  yet  pro- 
nounced. 

Mr.  Frend.  It  is  to  prevent  sentence  that 
I  offer  this  plea. 

Having  said  this,  Mr.  Frend  lud  his  plea 
on  the  registrary's  table. 

"  Whereas  I,  William  Frond,  am  ac<;used 
of  having  offended  against  a  statute  of  the 
university,  by  publishing  a  pamphlet,  inti- 
tuled^'' Peace  and  Union,"  &c.  and  at  the  close 
the  last  term,  the  following  form  of  general 
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Absolution  was  yironounced  by  the  nee-dtts- 

cellor's  deputy  iu  a  public  congregation:  I 
do  hereby  plead  that  aosolution  iu  bar  of  ai^ 
iiirther'proceeclings  against  me  on  account  of 
the  said  publication. 

^  Absolutio  in  Sne  termini, 
^  Auctoritate  nobis  commissft,  nos  mbaolvi- 
mus  vos  ab  onmi  levi  negligentii,  fbrisfac- 
tioiie,  seu  transgressione  statutorum  priTile- 
gjkynim  et  consuetudinuni,et  Deo  et  sacramen- 
tis  eccleMae  vos  restituimus  in  nomine  Dei 
Patris  et  Irilii  et  Spiritus  Sapcti.**    Amen. 

Exhibited  in  court  dOth  May,  1793. 
Geo.  Borlasoy  Not  Pub.  and  Re- 
gistrar. 

The  heads  hairinz  now  resumed  their  seats, 
Mr.  Frend  reueated  the  request  that  his  plea 
might  be  read. 

Mr.  Vice-chanceUor.    It  cannot. 

Mr.  Frend,    It  must. 

Cmmiitary.  No  paper  has  been  yet  re- 
ceived into  the  Court. 

Mr.  Frend,  My  request  is,  that  it  may  be 
received. 

Mr.  Vice^hancellor.  If  you  had  any  right, 
I  would  receive  it 

Mr.  Frend.  I  have  a  right,  and,  as  a  mem- 
ber of  this  university,  I  insist  upon  it  I  do 
.  demand  that  it  may  be  received  apd  read. 

Upon  this  the  viee-chancellor  took  the 
p^per,  and  having  slightly  perused  it,  with 
the  heads,  threw  it  back  again  upon  the  table, 
and  delivered  an  address  to  the  audience, 
the  substance  of  which  is  as  follows : 

The  Vic£-chavc£llor's  Speech. 

When  the  university  elected  me  vice- 
chancellor,  in  the  month  of  November  last,  I 
acquiesced  in  their  determination  with,  much 
diffidence  and  anxiety.  The  discharge  of  the 
ordinary  duties  of  this  important  office,  seem- 
ed incompatible  with  my  indifferent  state  of 
health;  and,  if  any  unforeseen  trouble  or 
difficulty  should  arise  in  the  course  of  the 
year,  I  considered  myself  as  utterly  unfit  for 
the  majaagement  and  direction  of  it  I  fere- 
saw  that,  while  the  remains  of  my  health 
might  probably  be  wasted  ui  a  diligent  and 
conscientious  attempt  to  do  the  best  in  mv 
power,  my  mind  would  also  be  agitated  with 
this  painful  reflection,  **  the  dignity  of  the 
cffict  of  vice-chancellor  suffers,  and  the  dis- 
cipline and  general  interests  of  the  univer- 
sity are  es^nlially  injured,  through  my  inca- 
pacity." 

But,  though  apprehensions  of  this  sort  were 
naturally  augcested  by  the  circumstances,  I 
.still  cherished  a  secret  hope,  that  our  acade- 
mical pursuits  of  jearmng  and  science  might, 
for  the  present  year,  eo  on  smoothly  and  wtth- 
put  interrupti9n^  and  our  tranquillity  be  dis- 
turbed bv  no  odious  or  troublesome  investiga- 
^o]^  of  the  causes  of  irreguhvity  or  riot. 
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Litdedid  I  then  imagine  that,  in  thawerf 
short  space  of  four  months,  so  refreshing  » 
hope  was  entirely  to  vanish^  and  that  I  should 
be  loudly  cdled  upon  pubhcly  to  animadvert, 
not  upon  the  rash  and  ialemperale  salhes  of 
an  ineiperienced  youth,  but  upon  the  preme^ 
diutsd  and  ofiiensive  conduct  of  a  gentlemaa 
with  whom  I  had  myself  long  been  acquainted, 
whose  standing  in  the  universt^  was  vecy 
considerable,  and  for  whose  talents  and  attaia- 
ments  I  entertain  the  most  sincere  reelect. 

Improbable,  however,  as  such  an  event 
might  be,  it  actually  took  place,  and  nothing 
remained  for  the  vice-chancellor  but  the 
painful  task  of  investigaling  the  nature  of  the 
offence  committed,  and  the  punishment  as- 
signed by  the  laws  of  the  university,  and  of 
publicly  exphdning  both,  in  the  most  opep 
and  perspicuous  manner  he  was  aUe. 

On  such  an  occasion,  the  situation  of  the 
judge  of  this  court  is  not  to  be  envied.  Our 
times,  whatever  be  Uie  offence,  are  singularly 
un&vourable  to  the  enforcement  of  rigid  dis- 
cipline ;  and,  in  regard  to  the  degndint  and 
vilifying  of  establishments  either  of  cmvch 
or  state,  by  many  it  is  scarcely  supposed  po^ 
sible  that  an  offciM«  can  be  committed.  Pro- 
duce existing  laws  against  such  practices,  and 
vou  are  told  that  siM:h  laws  ought  never  to 
have  been  made :  that  they  are  a  disgrace  to 
the  country,  that  they  are  obsolete,  and,  per- 
haps, that  you  dare  not  enforce  them.  Others, 
with  more  temper  and  plausibility,  admit  that 
offences  like  the  present  are  highly  blamable 
in  themselves,  and  that,  if  you  could  confine 
your  punishments  to  such  gross  and  indecent 
examples,  there  would  be  no  room  for  comr 
plaint;  but,  say  thev,  when  you  have  once 
begun  to  inflict  penalties  for  the  propagation 
of  opinions,  there  will  be  no  bounas  to  the 
operation  of  such  laws:  unfair  advantages  will 
be  taken  by  men  of  captious  and  arbitraiy 
principles:  the  most  inoffensive  and  laudable 
endeavours  after  improvement  will  be  stifled; 
not  a  syllable  must  be  uttered  a^nstwhat 
has  once  been  established ;  the  uightest  ob- 
jections and  hints  at  amendment,  either  of 
our  religious  or  political  estahhshments,  will 
be  construed  into  a  conspiracy  against  govern- 
ment:— ^tbere  is  an  end  of  the  exercise  of  our 
faculties  in  the  dispassionate  inquiry  and  in- 
vestigatioQ  of  truth.  Then  the  parties  ay 
out.  Persecution!  Tyranny  over  the  con- 
science! No  freedom  of  discussion!  And 
thus,  under  the  fiur  disguise  of  moderation 
and  UberaH^  of  sentiment,  the  chunours  of 
the  ignorant  or  the  disaffected  are  to  be  an 
answer  to  every  sober  amunent  that  can  be 
advanced  in  favour  of  the  most  sacred  and 
venerable  institutions  that  are  to  be  found  in 
the  history  of  mankind. 

It  is  true,  indeed,  that  such  popular  aad 
delusive  topics  can  produce  no  convictioaoo 
the  judgment  of  thinking  persons;  but  it  is 
no  less  true  that  too  frequently  they  influspce 
our  practice.  The  soimdest  mental  consti- 
tutioo  is  never  wholly  secure  against  tl|6  coji- 
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tagum  of  npinimiy  and  UMrcfoie  -the  safest 
rule,  in  all  these  difficult  cases^  is  ta  turn  a 
deaf  ear  to  evecy  argument  or  su)g;ge8Uoa  that 
has  a  tendeocv  to  draw  the  muid  from  the 
direct  contemplation  of  the  point  in  question, 
and  to  pay  not  the  least  resard  either  to  those 
vho  ciy  out.  Tyranny  and  Persecution,  or  to 
those  who  c^  out.  Sedition  and  Heresy. 

With  such  views  and  impressions  I  entered 
on  the  invest^tion  of  this  unpleasant  busi- 
ness. 

It  is  a  cause  of  the  greatest  importance. 
A  bold  and  indecent  atUck  has  been  made 
upon  the  religious  institutions  of  the  country; 
the  statutes  of  the  university  have  been 
openljr  violated;  and,  if  an  oncoce  of  this 
magnitude  be  suffered  to  pass  unnoticed,  I 
think  the  very  existence  of  the  univenlty 
ma^  be  soon  endangered. 

I  do  not  deny  that  cases  of  libellous  pub- 
licatioQs  frequently  occur,  where  it  is  much 
better  to  treat  an  impudent  offender  with 
neglect  and  contempt,  than  to  mtify  the  ob- 
scure and  deluded  author  by  orin^ng  him 
forth  into  public  notice,  and  inflicting  that 
precise  sort  of  man^rdom  which  he  has  justly 
deserved,  and  is  absurdly  anxious  to  suffer. 
But  I  maintain,  on  the  present  occasion,  that 
the  case  of  Mr  I'rend  is  separated  and  dis- 
tinguished, by  peeuhar  circumstances,  from 
that  class  ut  offences,  which  froni  motives  of 
discretion  it  nught  be  proper  to  pass  over  in 
silence  aod  contempt. 

The  autlior  of  this  pamphlet  is  a  person  of 
considerable  stahdix^  in  the  university,  and 
we  are  all  of  us  ready  to  bear  testimony  to 
bb  talents  and  attainments :  He  has  been  in 
llie  important  situation  of  a  public  tutor  of  a 
college :  He  resides  a  jgood  deal  among  us. 
;and  bjr  his  zeal  and  lus  perseverance  is  well 
'quakhedtomake  impressions  on  the  unsus- 
pecting minds  of  you^:  He  is  known  to 
nave  objections  to  the  established  ^trines 
isf  the  church  of  England,  and  if  he  be  per- 
mitted thus  to  detame  with  impunity  the 
solenm  institutions  of  our  religion,  and  the 
public  functions  of  the  clergy,  I  am  sure  that 
great  use  will  be  made  of  such  forbearance 
and  lenity :  our  under- graduates  will  soon  be 
laueht  to  insult  the  doctrines  and  ceremonies 
/df  the  Church  to  which  they  belong';  they  will 
believe  them  to  be  mere  political  contrivances ; 
and  they  will  conclude,  that  as  we  ourselves 
dare  not  support  them,  even  when  we  have 
the  law  on  our  side,  we  also,  as  well  as  others, 
are  convinced,  that  they  are  indefensible  by 
i^eason,  aod  are  only  induced  to  adhere  to 
them  from  pusillanimity  or  self-interest. 

Such  I  think  is  the  natural  inference  which 
;a  sensible  young  man  would  draw  from  the 
silence  and  indifference  of  the  governing  part 
of  the  university,  upon  the  appearance  ot  such 
a  pamphlet  as  this. 

1  may  perhaps  be  told,  that  these  are  mere 
speculations  of  mj  own  fancy-^I  instantly 
repel  the  insinuation  by  afiirmiog  a  well> 
kmvrn  fact^  that  a  mimetoas  aod  respecuble 
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body  of  this  university,  appetf  to  hajre  been 
influenced  in  a  ^eat  measure  by  sentiments 
of  the  same  sort.  For  while  I  rovself  was 
hesitatine,  whether,  as  vice-chancellor,  I  was 
not  callea  upon  ex  cfficio,  by  a  flagrant  breadi 
of  public  decorum,  to  animadvert,  in  a  sum- 
mary way,  upon  the  author  of  this  pamphlet, 
I  was  relmsed  from  much  doubt  on  this  head 
by  the  application  of  thirty-four  members  of 
the  senate,  and  most  of  them  of  distinguished 
reputation,  who  requested  the  vice-chanceUor 
to  take  cognisance  of  an  offence  which  ap- 
peared to  them  dangerous  in  its  tendency, 
and  degrading  to  the  clergy  of  the  establish- 
ment. And  nere  I  must  say,  in  justice  to 
the  laudable  and  zealous  enorts  of  the  re* 
spectable  characters  who  stood  forth  on  this 
occasion,  that  I  think  it  impossible  to  con- 
ceive a  business  of  this  sort  to  have  been  con« 
ducted  with  less  appearance  of  private  animo- 
sity or  resentment;  and  I  feel  my  self  bound 
to  declare,  that  in  the  i^iplication  of  no  one 
of  those  gentlemen  could  I  discover  the 
slightest  trace  of  a  wish  to  injure  or  distress 
Mr.  Frend.  On  the  contrary,  every  one  ex- 
plained the  grounds  of  his  application  in  the 
most  distinct  and  cuarded  manner,  professinc 
himself  to  be  sole^  influenced  by  a  desire  ot 
maintaining  the  honour  and  credit  of  the  uni- 
versity. 

After  having  advanced  so  much  resi>ectio| 
my  own  views  and  the  motives  of  otners,  i 
suppose  tbe  minds  of  several  who  hear  m^ 
niay  be  disposed  to  object  the  inaptitude  and 
irrelevancy  of  these  reflections,  and  to  sug- 
gest the  propriety  of  proceeding  directly  t)> 
the  consideration  of  the  evidence,  and  to  the 
administration  of  the  justice  of  the  case. 

I  ojpeal^  and  freelv  acknowledge  the-  force 
of  this  objection,  and  if  I  have  introduced  re- 
flections which  seem  in  a  degree  foreign  to 
the  subject,  it  is  only  because  j^reat  stress  ii 
frequently  laid  upon  such  topics,  and  parti- 
cularly by  persons  who  affect  more  than  ordi- 
nary candour  and  liberaUtv  of  sentiment  In 
order  that  arguments  derived  from  stich 
sources  maj^  have  no  more  than  their  just 
weight  and  influence,  I  have  been  tempted  to 
oppose  this  sort  of  reasoning  by  arguments  of 
a  similar  nature. 

Having  freely  acknowledged  so  much,  let 
us  now  seriously  and  solenmly  approach  the 
cause  itself.— Let  us  hear  no  more  of  Tyranny 
and  Persecution  on  the  one  hand,  xior  ^ 
Heresy  and  Sedition  on  the  other. 

A  grievous  charge  is  brought  aninst  Ur. 
Frend;  and,  as  judge  of  this  court,!  find  my- 
self bound  by  tbe  most  solemn  obligations  to 
enforce  the  statutes  of  the  university.  I  do 
not  mean  to  insinuate  in  the  slightest  degree, 
that  the  45th  statute  is  an  unwholesome  or 
impolitic  law,  but  this  I  sa^,  that  in  my  pre- 
sent situation  I  have  nothing  to  do  with  ex- 
plaining or  justifying  the  pohcy  of  that  law ; 
I  find  It  in  existence,  and  I  am  bound  to 
execute  it  Dr.  Ripline,  the  promoter  of  this 
cause,  has  not  alleged  Sat  the  offea^  corner 
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tioder  any  general  sweeping  ciauseis  of  the 
statutes,  sucn  as  that  h  is  contra  boTHfs  moreSy 
modettiam^  or  the  like,  on  which  accotint  1  feel 
inyself  relieved  from  that  embarrassment 
which  naturally  attends  a  conscientious  dis- 
charge of  duty,  in  a  case  where  much  is  left 
to  the  feeling  and  to  the  discretion  of  the 
jud^e;  but  he  has  pointed  out  certain  and 
particular  statutes  which  he  affirms  to  have 
been  violated,  and  therefore,  in  case  of  con- 
viction, the  Court  has  no  option. 

Now  the  conviction  or  acquittal  of  Mr. 
Frend  depends  entirely  on  the  solution  of 
two  questions.  1st.  Is  Mr.  Frend  the  author 
and  publisher  of  the  pamphlet,  intituled 
Peace  and  Union?  On  this  head  we  have 
not  the  slightest  embarrassment.  We  think 
that  Dr.  Kipline  has  produced  a  great  deal  of 
superfluous  evidence.  iThe  second  question  is, 
does  the  pamphlet  contain  matter  by  which 
the  45th  statute  is  violated?  We  are  all  sa- 
tisfied that  it  does ;  nor  has  the  eloquence  of 
Mr.F^nd  convinced  us  that  the  most  offen- 
'sive  passages  in  the  pamphlet  do  not  apply, 
and  were  not  intended  to  apply,  to  the  church 
of  England,  as  well  as  to  the  church  of  Rome. 
Then,  I  say,  the  Court  has  no  option. 

Yet  I  am  willing  to  pause  for  a  moment, 
and  to  consider  what  might  be  the  conse- 

Suences  of  a  supposed  discretionary  power  in 
bis  court. 

Enumerate,  then,  the  circumstances  which 
-should  induce  the  vice-chancellor  and  his 
"assessors  to  mitigate  the  penalties  of  this 
statute.  Did  the  pamphlet  make  its  appear- 
ance at  a  time  when  every  well-wisher  for  his 
eountiy  entertained  the  most  serious  appre- 
hensions for  its  safety  and  tranquillity  ?  Does 
the  oldest  of  us  ever  remember  so  general, 
and  I  had  almost  said  nniversal,  a  concur- 
rence and  union  of  sentiment  in  the  best  cha- 
racters of  all  parties  uniting  to  oppose  the  in- 
fluence of  seditious  meetings  and  seditious 
publications  ?  At  such  a  critical  time  as  this, 
did  the  author  ofthis  pamphlet  inculcate  the 
necessity  of  peace  and  good  order?  Or  did 
lie  exhort  the  lower  ranks  of  people  to  be 
patient  and  submissive  in  bearing  the  addi- 
tional burthens  which  might  be  necessaiy  to 
repel  by  force,  the  unjust  attacks  of  an  out- 
rageous and  insolent  enemy?  Or,  again, 
when  the  national  convention  of  France  had 
filled  up  the  measure  of  theh*  crimes,  by  mur- 
dering their  king  and  destroying  all  lawful 
government,  when  their  deliberations  breath- 
erl  nothing  but  atheism  and  anarchy,  and 
when  they  were  threatening  every  country  in 
Euxope  with  the  introduction  of  similar  prin- 
cij^s,  did  the  author  of  this  pamphlet  sin- 
cerely inculcate  a  respect  for  the  king  and 
parliament  of  tiiis  country,  and  for  the  re- 
formed rehgion  and  the  functions  of  the 
cleigy  as  established  by  law  ? 

I  ask  iiot  whether  he  entered  into  any  nice 
disquisitions  concerning  improvements,  or 
reformation  in  smaller  matters ;  but  I  ask, ' 
ia  one  word,  whetfier  the  pluin  object  of  the 
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autiior,  at  least  in  some  parts  of  the  pam- 
phlet, was  not  to  teach  the  degraded  kiity,  as 
ne  calls  them,  that  **  like  brute  beasts  they 
were  sitting  tamely  under  an  usurped  autho- 
rity"? 

Is  there  any  sattsfactoiy  answer  to  be  given 
to  these  questions  ?  In  the  title  page,  it  b 
true,  there  stand  in  great  letters    PEACE 

AND  UNION. 

Is  it  satisfactory  to  be  told,  that  all  the 
offensive  oassages  apply  to  the  members  of 
the  church  of  ^mie,  and  not  to  the  church  of 
England?  I  answer  as  I  have  often  hcEird 
my  lord  Mansfield  instruct  a  juiy — ^*  Take 
the  writing  and  read  it  as  &ny  plain  man 
would  do,  and  tell  us  the  obvious  meaning  of 
the  passages.'*  Upon  this  principle,  I  firmly 
believe,  my  assessors,  the  heads  of  colleges^ 
who  have  unanimously  concurred  wi^  me  in 
opinion,  have  most  conscientiously  acted. 

But  periiaps  the  author  is  sorry  fof  his  of. 
fence.  This  would  plead  strongly  in  mitiga- 
tion of  censure,  and  I  wish  I  could  have  per- 
ceived, in  the  whole  conduct  of  this  business, 
the  slightest  vestige  of  contrition. 

Mr.  Frend  had  certamly  an  undoubted 
right  to  use  his  own  judgment  in  conducting 
his  defence,  yet  still  I  cannot  but  think  he 
has  mistaken  the  proper  mode,  in  several 
ways. 

1st.  He  has  not  treated  the  cause  with  a 
sufficient  degree  of  seriousness. 

Did  he  expect  to  make  an  impression  on 
the  minds  of^the  judge  and  his  assessors  by 
legal  quibbles,  by  strokes  of  wit,  by  allusions 
to  novels,  or  by  endeavours  to  excite  smiles 
in  the  galleries  ? 

Sdly.  He  might  have  avowed  the  author- 
ship, and  if  conscious  of  having  gone  too  far 
in  the  propagation  of  principles,  he  might 
ingenuously  have  said — Thh  I  maintain  to 
be  true,  that  may  possibly  be  defended^  but 
ktrt  I  wish  I  had  stopped. 

3dly.  If  not  conscious  of  having  gone  too 
far,  he  might  have  boldly  confessed  and  de* 
fended  his  principles,  and  in  a  manly  way, 
have  submitted  to  the  infliction  of  penalties, 
which,  according  to  his  judgment,  were  arbi- 
trary and  unreasonable. 

Whichsoever  of  these  modes  of  de&nce  he 
had  chosen  to  pursue,  I  do  not  perceive  that 
he  would  have  endangered  his  reputation  at 
a  man  of  honour  and  veracity. 

It  was  certainly  laudable  in  Mr.  Frend  to 
use  every  fair  and  honest  exertion  of  his  ta- 
lents to  exculpate  himself  from  the  charges. 
But  the  Court  has  been  at  a  loss  to  compre- 
hend in  what  way  the  continued  application 
of  satirical  remark  and  virulent  invective  on 
the  character  of  Dr.  KipKng,  and  on  the  rest 
of  the  gentlemen  who  disapproved  of  this 
publication,  could  be  considered  as  useful  to 
this  purpose.  Can  he  now  say  as  die  great 
Roman  did  of  old,  "  5i  im/tf  aM  in  r«,  mo- 
dati6  eerti  et  temperande  lingua,  adolescens 
senem  vicerc^  f 
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a  tendency  to  debmich  the  wntimoDts  of  the 
galleries  but  couU  not  well  be  supposed  to 
make  any  Unpression  upon  the  minds  of  the 
vice-chancellor  or  hisasscssorSy  or  of  any  gen- 
tleman who  had  carehilly  read  and  considered 
the  pamphlet 

In  the  course  of  this  defence  it  was  more 
than  insinuated,  that  the  promoter  of  this 
cause  could  neither  write  nor  speak  a  sentence 
of  pure  Latin.  Suppose,  for  a  moment,  that 
the  bishop  of  Uandaff,  whose  authority  was 
so  confidently  appealed  to  on  Friday  last, 
could  permit  the  moat  important  professor- 
ship  in  this  univendty  to  be  so  scandalously 
degraded  and  neglected,  as  this  imputation 
on  Dr.  Kipling  impUes — how  would  all  this 
exculpate  Mr.  Frend  from  the  charges  that 
have  been  brought  agpiinst  him  ?  Again,  sup- 
pose for  a  moment,  that  calumny  could,  by 
possibili^,  fix  itself  on  the  respectable  cha- 
racters of  Dr.  Glynn  and  Professor  Main- 
waring,  of  twelve  tutors  and  lecturers  of  tl)is 
tmiversity,  9f  thirty-four  members  of  the 
senate,  who  all  applied  to  the  vice-chancellor 
to  take  cognizance  of  this  ofience ;  I  still  ask, 
how  would  all  this  exculpate  Mr.  Frend  from 
the  charges  that  have  been  brought  against 
him? 

But  Mr.  Frend  has  not  contented  himself 
with  applying  the  most  disrespectful  appella- 
tiooa  to  this  considerable  body  of  academical 
gentlemen.  He  has  in  effect  maintained,  that 
their  evidence  on  oath  ought  to  be  rejected  in 
this  cause. 

To  tins  part  of  bis  argument,  I  confess,  I 
listened  with  the  utmost  astonishment. 

Let  us  try  the  truth  of  this  assertion  by  a 
very  possible  supposition* — Suppose  an  offence 
to  have  been  of  so  gross  a  nature,  that  not 
only  34  but  twice  that  luimber, — suppose 
even  the  particular  friends  and  intimates  of 
the  offender  himself  should  have  joined  the 
caAo/,  as  it  has  been  termed — suppose  the 
whole  university,  in  a  body,  or  by  delegates, 
had  applied  to  the  vice-chancellor,  **  Sir,  you 
muti  take  cognizance  of  this  oficnce:  our 
character  and  credit  in  the  world  demand  it;" 
will  any  man  say  that  the  evidence  of  all 
these  gentlemen,  speaking  on  oath,  not  to  the 
intrinsic  m^its  of  the  pamphlet,  but  to  a  plain 
fact,  as  the  buying  or  a  book,  or  the  hand- 
writing  of  a  person,  is  to  be  rejected  in  such 
a  cause?  This  would  indeed  be  analanning 
proposition,  and  enough  to  startle  any  consi- 
derate person.  It  amounts  to  no  less  an  ab- 
surdity than  this,  that  the  very  greatness  of 
a  crime  might  properly  become  its  shelter 
and  defence. 

Before  I  put  an  end  to  this  unpleasant  busi- 
ness, by  finally  dissolving  the  Court,  I  feel 
myself  called  upon,  by  the  extraordinary  cir- 
cumstances of  this  cause,  to  say  a  few  words 
to  the  junior  part  of  this  universitv. 

You  have  shown  yourselves  to  be  much  in- 
terested in  the  investigation,  and  in  tlie  event 
of  this  trial,  and  now  that  it  is  brought  to  a 
conclusion,!  wish  lo  eii|age  your  most  serious 


attenftioi)  fi>r  a  few  momenta,  while  I  pro- 
pose  the  following  advice  to  your  serious  con^ 
sideration: 

I  have  no  intention  to  animadvert  upon  the 
noisy  and  tumultuous  irregularities  of  conduct 
by  which  our  proceedings,  oa  some  of  the 
former  court-days,  have  been  interrupted. 
Let  these  be  consigned  to  oblivion ;  but  let 
the  principles  from  which  these  irregularities 
arose,  be  well  considered,  and  let  me  seri« 
ously  exhort  you  to  be  upon  your  guard  in 
future  against  tlie  consequences  of  their  dan- 
gerous and  delusive  operation.  I  cannot  sup- 
{lose  that  you  have  even  heard  distinctly,  much 
ess  that  you  can  have  digested  every  thing 
that  has  been  advanced  in  the  course  of  thie 
trial.  Your  passions  and  affections  therefore, 
in  this  case,  are  not  founded  on  a  knowledgj^ 
and  understanding  of  the  subject  T?.T«^mit>y 
yourselves,  you  will  perceive  that  they  ars 
founded  upon  certain  vague  ideas,  that  Um 
acciised  person  has  been  persecuted. 

Such  an  unreasonable  persuasion,  if  not 
effectually  opposed  by  sober  argument  and 
reflection,  will  soon  produce  tw  most  de- 
structive consequences  on  your  practice.  And 
I  think  it  the  more  necessary  at  this  time  to 
advertise  you  of  your  danger,  when  this  coun- 
try has  just  escaped  and  survived  a  most 
alarming  crisis,  and  when  sievcral  turbukat 
and  democratic  spirits  still  endeavour  to  per- 
suade the  public,  that  eveiy  attem])t  to  puniysh 
libellous  attacks  upon  the  constitution  and 
government  of  the  kingdom,  by  enforcing 
wholesome  and  established  laws,  is  a  species  pf 
persecution,  and  contrary  to  the  impraicrip^ 
tihU  Rights  of  Man. 

Now  I  affirm,  tliat  in  this  country,  wherever 
there  is  fair  ground  for  an  accusation,  and 
where  the  accused  person  has  had  ^  fair 
hearing,  there  can  be  no  sueh  thii^  as  perse* 
cution.  On  these  two  essential  points  I  rest 
the  merits  of  the  question.  When,  therefore, 
I  look  on  thejuraor  part  of  this  univer^ty, 
and  foresee  in  them  the  future  supports  and 
ornaments  both  of  the  civil  and  ecclesiastical  . 
estabhshmcnt  of  England,  and  when  1  coi^ 
sider  that  they  have  been  entrusted  to  our 
care  and  nurture  by  relations  and  connexions 
who  venerate  these  establishments,  I  feel  my- 
self authorized  to  interrogate  you  dosely,  and 
to  demand,  whether  being  educated  from 
earliest  infancy,  in  the  practice  of  frequenting 
the  church,  and  reverencing  her  institutions, 
you  are  now  prepared  to  say,  on  reading  this 
pamphlet,  that  the  accusation  of  having  im-* 
pugned  the  established  church  was  either 
frivolous  or  oppressive  ?     '  ♦ . 

I  know  very  well  how  you  must  answer  thia 
question,  and  am  persuaded  that  the  ineenu- 
ous  dispositions  of  youth  only  needea  this 
matter  to  be  clearly  stated  to  them. 

In  regard  to  the  second  question,  whether 
the  accused  person  has  had  a  fair  headng,  I 
have  no  anxiety.  Whatever  notions  you  may 
Imve  inconsiderately  entertained  before  the 
trial,  I  have  no  doubt  but  that  now,  afier  tho 
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trial,  you  will  tell  your  fathers,  jour  guar- 
^ianSy  and  your  friendsy  that  you  never  heard 
or  read  of  a  trial  where  the  accused  person 
had  a  more  full,  deliberate,  and  impartial 
hearing. 

Yon  will  tell  them  also,  that  the  only  doubt 
you  could  entertain  of  the  propriety  of  the 
proceedings  might  be,  whether  the  judge  of 
this  court,  through  an  extreme  unwillineness 
to  interrupt  the  accused  person  in  his  derence, 
did  not  carry  his  patience  and  forbearance  to 
an  almost  unwarrantable  length,  while  he 
permitted  the  defendant  to  proceed  in  an  un- 
bounded strain  of  virulent  and  irrelevant  in- 
vective. Then  you  will  add,  and  I  trust,  with 
some  efieet,  that  the  university  of  Cambridge 
will  not  flufier  the  sacred  antd  venerable  in- 
stitutions of  the  established  church  to  be  de- 
rided and  insulted;  and  that  at  a  time  when 
a  profime  and  Ucentious  spirit  of  infidelity 
and  irrelinon  makes  rapid  advances  and 
threatens  the  destruction  of  our  ecclesiastical 
fabric,  there  were  to  be  found  in  these  semi- 
naries, respectable  characters  who  could  ac- 
cuse with  liberslity  and  decorum,  and  judges 
who  could  condemn  with  firmness  and  mo- 
deration. 

The  remaining  part  of  my  advice  to  you 
will  not  fatigue  ycnir  memories.  It  is  brief; 
but  it  is  important ;  and  it  is  well  worth  vour 
most  serious  consideration.  Beware  of  en- 
tering into  religious  controversies  at  this  pe- 
riod of  your  Eves.  Whatever  may  be  the 
profession  you  are  intended  for,  improve  jom 
tmderstandmgs  by  the  diligent  pursuit  of  aca- 
demical studies :  obey  your  tutors :  fi-equent 
the  service  of  God  according  to  tbeestabhshed 
forms,  both  in  your  private  colleges,  and  in 
the  university  cburcn.  At  present,  take  it 
for  granted,  that  our  forefaUiers  bad  some 
good  reason  for  steadily  adhering  to,  and  sup- 
porting these  venerable  institutions.  I  re- 
peat i^  at  present  take  it  for  granted,  and 
those  whom  I  perceive  to  be  objecting  to 
these  words,  will  themselves  tell  you,  that  it 
has  not  been  my  way  to  take  things  for  grant- 
ed. AH  I  contend  for  is,  that  this  is  not  your 
time  for  becomhig  parties  in  controversial 
matters  of  religion.  It  is  your  business  to 
cultivate  your  understandings,  and  to  be  care- 
ful, that  the  good  seed  sown  in  these  retire^ 
ments  may  take  root  downwards,  and  bear 
^itupwardS|  and  increase  to  a  mighty  har- 
vest in  your  hves  and  practice. 

Against  those  who  would  openly  attack  the 
religious  principles  in  which  you  have  been 
educated,  it  is  easy  to  guard.  I  have  more 
apprehensions  froni  those  who  are  perpetually 
baking  of  candor,  of  liberality,  of  thinking 
tor  themselves,  of  examining  things  to  the 
bottom,  of  the  newly  discovered  mcMes  of  in- 
terpreting scripture,  and  of  the  opinions  of 
fallible  men.  These,  and  such  like  topics  are 
excessively  captivating  to  the  unsuspectii^ 
minds  of  youth.  Impresrion^  of  the  most 
durable  nature,  are  niade  in  a  few  eonversa- 
tioos,  and,  in  tSis  way^  I  have  more  than 


once  seen  the  finest  talenit  m 
dispositions  soon  perverted  or  rendered  use* 
less,  which,  doubtless,  in.  hapfner  ditum- 
stances  and  with  a  better  cultivation,  might 
have  been  eminentiy  servkeable  to  tiieic 
country,  either  in  church  or  state. 

Remember  then  the  earnest  and  seakios 
advice  of  a  person,  who  thus  addresses  you 
from  the  purest  motives  of  good-will,  and  the 
warmest  wishes  for  ^'our  best  interests;  of  s 
person  whose  im^mation  and  temper  tuve 
never  been  heated  with  religious  dispute, 
whose  pride  and  ambition  have  ever  been  to 
obtain,  in  the  various  branches  of  useful 
science,  solid  information  for  himself,  and  to 
cooununkate  it  to  others,  and  whose  hesMi 
has  been  almost  exhausted  with  academkal 
labours.— Remember  then,  I  say,  Uie  advice 
of  a  person  who  at  thb  moment  addresses 
you,  not  with  the  authority  of  a  vioe-chan^ 
ccllor,  but  with  the  friendship  and  affecUoa 
of  an  experienced  academic,  of  a  person  who 
has  never  been  suspected  of  being  fond  of 
possessing  oflices  or  dignities,  who  has  la- 
mented bitterly  that  the  necessity  of  this  en- 
quiry should  have  taken  place  in  the  present 
year;  but  who,  when  the  inquiry  was  once 
instituted,  thought  it  his  duty  to  so  through 
it  with  all  the  energy  he  was  capaole  of,  and 
who  found  it  impossible  to  acquit  Mr.  Frend 
of  having  offended  against  the  statute,  with- 
out sacrmcing  eveiy  principle  of  truth,  of  jus« 
tice,  and  of  honour. 

The  Vice  chancellor,  with  the  assent  of  the 
major  part  of  |he  Heads  of  Colleges,  then  de* 
crc«d  sentence  of  Baitisbmevt  against  Mr. 
Frend  in  the  following  form : 

**  I,  Isaac  Mllner,  D.D.  and  Vice-chan- 
cellor  of  the  university  of  Cambridge,  do  de« 
cree,  declare,  and  pronounce  that  Wm.  Frend, 
M.  A.  and  Fellow  of  Jesus  College,  havii^ 
offended  against  the  statute,  '*  De  C^onciooi- 
bus/'  by  writing  a  pamphlet,  intituled  *'  Peace 
and  Union,  recommended  to  the  associated 
Bodies  of  Republicans  and  Anti-Republicans,'' 
andby  publishing  the  same  within  the  univeF- 
sity  of  Cambridge,  and  having  refused  to  re- 
tract his  error  and  temerity  in  the  manner 
prescribed  to  him  by  me,  the  Vice-chanceUor, 
with  the  assent  of  the  maior  part  of  the  Heads 
of  Colleges,  has  incurrea  the  penalty  of  the 
statute,  and  that  he  is  therefore  banished 
from  this  univefsity. 

(Signed)     I.  MiLVEa,  Vice-chancellor. 
J.  Smitb, 

R.    FARMEa, 
W.   COLMAK, 

L.  Yates, 

J.    BAftKEK, 

J.  Turner, 
Fra.  Barm £8, 
W.  Craven, 
T.  Postlethwaitr.*^ 

The  Court  was  then  diisolvcd* 
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Thus  endtid  the  vrocoe^ogs  in  the  vice* 
chancellor's  court.*  The  day  s3Ur,  Mr.  Frend 
waited  on  the  vice-chancellor,  to  declare  his 
intention  of  appealing  to  the  senate  against 
the  sentence  of  the  court;  and  on  the  follow- 
ine  da^,  the  proctor  inhibited  the  vice-chan- 
ceUor,  in  the  usual  form,  from  putting  his  sen- 

.  •  Mr.  Beverley  Inserts  the  following  Papers, 
at  the  request  of  Mr.  Kilvington ;  ana  he  con- 
siders them  as  no  unsuitable  addition  to  his 
account  of  Mr.  Frend's  trial : 

(Copy) 

Camhridgfy  June  1,  1793. 
We,  the  underwritten,  express  our  detesta- 
tion of  the  scandalous  and  unfounded  impu- 
tations, which  were  attempted  to  be  thrown 
upon  the  characters  of  Mr.  Lloyd,  and  Mr. 
Kilvington,  at  the  late  trial  of  Mr.  Frend. 
T.  Kipling  R.  Boon 

J.  Jowett  J.  Dudley 

R.  Glynn  C.  W.  Pugh 

W.  L.  Mansel        C.  Simeon 
J.  Mainwaring        Antho.  Mainwaring 
R.T.  Bel  ward         Edw.  Wigley 
Geo.  Whitmore      W.  Millers 
W.  Walford  Jos.  Watson 

J.  Oldersbaw  Tho.  Castley 

W.Wade  John  King 

W.  Mathew  Philip  Douglas 

J.  Smith  £.  Edwards 

J.  Wood  J.  Bradshaw 

W.  Wilson  W.  Walker 

H.  Greene  J.  Fawcett 

R.  Ramsden  R.  Tillard 

A.Frampton        '  W.  Easton 
£.  Outram  Henry  Jowett 

(Copy) 

The  testimony  given  by  Mr.  Kilvinston, 
during  the  trial  of  Mr.  Frend,  having  peen 
openly  contradicted  by  the  latter,  and  an  idea 
having  prevailed  that  certain  letters  written 
by  Mr.  Kilvington  to  Mr.  Frend,  contained  a 
proof  that  the  testimony  was  untnie :  I  think 
myself  called  upon  to  declare  publicly,  in  vin- 
dication of  Mr.  Kilvington's  character,  that 
since  the  trial  in  the  vice-chancellor's  court, 
Mr.  Frend,  on  application  made  to  him  by 
Mr.  Kilvin^ton's  desire,  showed  me  tliose  let- 
ters, and  tnat  there  was  nothine  in  them 
which  appeared  to  me  in  the  smallest  degree 
to  invalidate  that  testimony.  The  substance 
of  the  letters  was  an  apphcation  for  college 
testimonials,  and  they  contained  general  ex- 
pres^ons  of  gratitude  to  Mr.  Frend  for  fa- 
vours receiv^,  which>  according  to  Mr. 
Trend's  explanation,  consisted  in  attentions 
shown  to  Mr.  Kilvin^n,  when  at  Jesus  col- 
lege, and  the  supplying  horn  occasionally  with 
b<K>k8  from  the  libraiy. 

W.  PARISff, 

Senior  Proctor  of  the  University. 
Magd.  CoU.  My  1.  1795.    Oriit.  Ed. 
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tence  into  execution:    The  modcf  of  appeal 

and  inhibition  is  stated  by  theregistrary  in^e 
following  words : 

Queen's  College,  June  1, 179S. 
Business  ef  Appeal  ^      Before    the    right 
between  i  worshipful  Isaac  Mil- 

William  Frend^M.  A.  I  ner,  D.  D.  vice^han- 
and  I  cellor  of  the  university 

Thos.  Kipling,  D.  D.J  of  Cambridge. 

On  which  day,  at  the  hoar  of  eleven  in  the 
forenoon^  the  said  William  Frend  appeared^ 
and  havmg,  in  the  afternoon  of  yesterday, 
declared  to  the  vice-ehancellor  his  intention 
of  appealing  from  a  certain  definitive  sen- 
tence pronounced  upon  him  by  the  said  Isaac 
Mihier  on  the  30th  of  May  last,  did  then  and 
there  take  the  oaths  *<  de  gravamine*'  and  <<  de 
non  soHcitando  delegates.'^ 

At  the  same  place,  day,  and  hour,  George 
Hunter,  M.  A.  junior  proctor  of  the  univer- 
sity appeared,  and  inhibited  Isaac  Milner, 
D.  D.  vice-chancellor  of  the  university,  during 
the  appeal  between  William  Frend,  parl^appeE 
lant,  and  Thomas  Kipling,  party  appellate,  in 
the  following  words :  •*  Ego  Georgius  Hunter, 
procurator  alter,  nomine  academist  te  Isaacum. 
Milner,  procancellarium,  judicem  a  quo,  in- 
hibeo,  ne  quid,  oendente  appellatioiie  inter 
Guliclmum  Frend,  etThomam  Kipling  atten^ 
tare  vel  innovare  prssumas." 

Me  present, 

Geo.  Boklase, 

Not.  Publ.  and  Regtstr. 

Business  of  Appeal  -j      Before    the    riaht 

betv^een  f  worshipful  Isaac  Mit* 

William  Frend,  M.  A.  \  ner,  D.  D.  vice-chafv* 

and  I  eel  lor  of  the  university 

Thos.  Kipling,  D.  D.J  of  Cambridge, 

On  which  day,  at  the  hour  of  twelve,  Tho^. 
Kipling,  D.  D.  and  John  B^erley,  M.  A.  hia 
proctor,  did  appear,  and  did  then  and  there  re- 
spectively uke  the  oath  '^  de  non  solicitando 
delegates,"  in  a  certain  cause  of  appeal  be- 
tween William  Frend,  party  appellant,  and 
him  the  said  Thomas  Kipling,  party  appellate. 
In  the  presence  of  me, 

Geo.  Boklase, 
Not.  Publ.  and  Regislr. 

PROCEEDINGS 

IN   THE 

COURT  OF  DELEGATES.* 

First  Couht. 

Unhenify  of  f  Before  the  rieht  honourable 
Cambridge  >  and  right  worshipful  William 
to  wU.  3  Wynne,  knight,  aoctor  of  law, 
the  worshipful  John  Hey  and  John  Barlow 
Seale,  respectively  doctors  in  divinity,  anil 
the  worshipful  John  Lane  and  Edvrafd  Chris- 
tian^ respectively  masters  of  arts,  judges  del»»  < 

■  I         ■■■ I    .     I  ■    ■■  I   III  iM  r 

*  Compiled  from  the  respective  pubUcar> 
tionsof  Mr,  Beverley  and'Mr.  Frend* 
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gates,  in  a  certain  cause  of  appeal,  or  com- 
plaint, between  William  Frend,  M.  A.  and 
fellow  of  Jest  IS  college,  parly  appellant,  and 
Thomas  Kiplin|;,  D.  D.  party  appellate,  in 
the  law  scnoots  of  the  said  university,  on 
Friday  the  ^8th  day  of  June,  1793,  at  nine 
o'clock  in  the  morning. 

Ble  present, 

Geo.  Borlase. 

Not.  PubLand  Registr. 

Bnainessof  Appeal  1     The  Once  of  the 

between  I  senate,    I4th    June, 

William  Frend,  M.  A. )  1793,  appointing  dele- 

and  I  gates  m  this  cause, 

Thos.  Kipling,  D.D.J  was  read.  Alsoacita- 

tioo  of  William  Fiend,  party  appellant,  and  a 

chatioB  of  Thomas  Kipling,  party  appellate. 

Aad  John  Beverley,  esquire  bedel,  was  sworn, 

who  deposed,  that  be  had  respectively  served 

lb«  saia  citations  on  Mr.  Frend  and  Dr.  Kip- 

Hf^i  who  both  appeared. 

Also  was  read  a  paper  signed  Robert  Tyr- 
ivbitt,  purportin£  to  be  a  protest  against  the 
legality  of  the  aloreaaid  grace.  Mr.Tyrwhitt 
was  beard  in  support  of  the  protest ;  and  the 
judges  delegates,  af\er  deliberating  on  the 
fisme,  declared,  that  they  were  unanimously 
of  opinion,  that  nothing  contained  in  the  pro- 
toat  ought  to  prevent  their  sitting  to  hear  this 
cause;  and  that  they  were  ready  to  do  so. 

The  rezistrary  bemff  sworn,  deposed,  that 
lie  had  looked  over  Uie  minutes,  since  they 
were  returned  by  the  promoter  of  this  cause, 
in  the  court  below,  and  that  they  had  not 
nndersone  any  alteration  while  in  the  pro- 
moters hands. 

And  the  proceediues  and  evidence  had  and 
taken  in  the  court  below  were  read  as  far  as 
to  the  act  of  court  13th  of  May  inclusively. 

And  the  delegates  adjourned  the  court  to  a 
Quarter  past  four  o'clock  in  the  afternoon  of 
viisday. 

Grace  for  the  Appointment  cf  Delegata, 
Judices  delegati  in  causft  appellationis  inter 
Gulielmum  Frend,  A.  M.  etThomam  Kipling, 
S.  T.  P.  elect!  et  dati  sunt. 

GvLiELMUs  Wynue,  Eques. 

Dr.  J.  Hey,  Sidn.  coll. 

Dr.  Seale,  Xti. 

Mr.  £.  Chrtstiav,  Div.  Johannis. 

Mr.  Lave,  Coll.  Regin. 

Flaceat  vobis  ut  praedicti  viri  sint  judices 
delegati  in  praedict^  appellationis  caus&.* 
Summons  from  the  Delegates. 

William  Wynne,  knight,  doctor  of  law, 
John  Hey,  doctor  in  divinity,  John  Barlow 
Seale,  doctor  in  divinity,  Edward  Christian, 
roaster  of  arts,  and  John  Lane,  master  of 

*  The  delegates  are  nominated  by  the  two 
proctors,  and  the  members  of  the  caput,  ex- 
cept the  vice-chancellor.  The  grace  is  then 
read  in  the  houses  like  other  eraces.  In  this 
case,  the  master  of  St.  John's  brought  with 
him  a  written  list,  to  which  the  oUiers^  except 
two^acoedBd.    Firend. 


arts,  judges  delegates  rightly  and  Iswfiilly  con- 
stituted, in  the  under-written  cause,  and  be* 
tween  the  under-mentioned  parties,  To  oar 
bdoved  in  Christ,  Jolm  Beverley,  William 
Matthew,  and  Henry  Gunning,  esquire  bedels 
of  the  university  of  Cambrid^,  greeting.* 
Whereas  in  a  certain  cause  of  appeal  and 
complaint  which  before  us  in  judgment  is 
now  moved  and  depending  between  William 
Frend,  master  of  arts,  the  party  appealing  or 
complaining  on  the  one  part,  ana  Thomas 
Kiphng,  doctor  in  divinity,  the  party  appellate 
or  complained  of  on  the  other  part,  rightly 
and  duly  proceeding  therein.  We  have  decreed 
the  afore^aid  William  Frend,  the  party  ap- 
pealine  and  complaining,  to  be  citea  and  ad* 
roonished  to  attend  on  4he  day  time,  and  at 
the  place  and  to  the  effect  and  purpose  under^ 
written^  (justice  so  reauiring.) .  We  do  there- 
fore strictly  enjoin  and  command  you  jointly 
and  severally.  That  one  of  you  esquire  bedels 
of  the  said  university  do  peremptorily  cite,  or 
cause  to  be  cited  the  aforesaid  William  Frend, 
the  party  appellant  and  complaining  in  the 
said  cause,  to  appear  before  us  in  the  law 
schools  of  the  said  university,  on  Friday  the 
twenty- eighth  day  of  this  instant  June,  be- 
tween the  hours  of  nine  and  twelve  in  the 
forenoon,  then  and  there  to  prosecute  his  said 
appeal,  and  to  abide  in  judgment  until  the 
6ual  determinaUon  thereof,  and  further  to  da 
and  receive  as  unto  law  and  justice  shall  ap* 
pertain,  under  pain  of  the  law,  and  contempt 
thereof;  and  ye  shall  moreover  intimate,  or 
cause  it  to  be  intimated  to  the  said  William 
Frend  (to  whom  also  we  do  so  intimate  by 
these  presents).  That  we  do  intend  to  pro- 
ceed, and  will  then  and  there  proceed  to  bear 
and  finally  determine  the  said  cause  of  appear 
according  to  law.  And  that  you  or  either  of 
you  shall  duly  certify  to  us,  what  you  shall 
do  in  the  premises,  together  with  these  pre- 
sents. Given  under  our  hands  and  seals, 
this  twenty-first  day  of  June,  in  the  year  of 
our  Lord  one  thousand  seven  bundled  and 
ninety  three.    [Here  follow  the  signatures.! 

After  the  summons  had  been  read,  the  (ok* 
lowing  conversation  took  place. 

Sir  IT.  Wynne.    Are  the  parties  here? 

Mr.  Frejui,  I  am  the  appellant  in  this 
cause.  , 

Sir  W.  Wynne.  The  delegates  are  ready 
to  proceed.  What  is  that  paper?  (to  the  re- 
gistrary). 

Regiitrary.  It  is  a  paper  which  I  received 
from  Mr.  Tyrwhitt. 

Sb  W.Wynne.    Bead  it. 

Tlie  registrary  then  read  as  follows : 

Jesus  College,  aoth  June,  179$. 
Whereas  a  grace  |f n^xwing  five  delegatM 
was  read  a  second  time  in  the  non-rmnt 
house,  on  Friday  last,  and  was  then  surored 
to  be  taken  away  by  the  officiating  bedel, 
without  a  scrutiny;  which  grace  was  afUr« 
wards  approved  hy  a  majority  of  votes  in  the 
other  houses 
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I  Robert  TjTwhitty  a  non-regent  master  of 
arts,  doy  within  ten  days,  make  this  open  and 
legal  protestation  aeainstthe  said  grace. 

1.  In  the  first  place,  because  I  had  not  a 
statutable  opportunity  of  expressing  my  dis- 
approbation of  it,  eitner  in  whole  or  in  part, 
though  I  was  present  in  the  house  at  the  time 
it  was  read. 

S.  In  the  second  place,  because  both  the 
persons  who  acted  as  scrutators,  were  depu- 
ties, and  neither  of  them  sworn  agreeably  to 
the  law  of  the  university. 

:fioBERT  Tybwhitt. 

1.  Stat.  Vet.  161.  I3e  modo  ct  forma  pe- 
tendi  gratias. 

Stat  Vet.  80.  Quomodo  scrutatores  tencn- 
tnr  petere  gratias. 

Stat.  Vet.  63.    De  gratiis  petendis. 

i.  Stat,  sive  gratia,  de  procuratoribus  et 
scrutatoribus  de|mtatis. 

This  writing  I  received  of  Mr.  Robert  Tyr- 
whitt,  on  the  twentieth  day  of  June,  1793. 
^Ir.  Tyrwhitt,  at  the  same  time,  expressed  a 
desire  that  the  same  might  be  recorded. 

George  Borlase,  registr. 

Sir  W,  Wynne.  Has  Mr.  Tyrwhitt  any 
thing  to  say  upon  this? 

Mr.  'J^rwhitt.  A  great  deal  on  all  the  sta- 
tutes which  relate  to  the  duty  of  scrutators 
and  moderators  on  passing  graces  *.  but  I  did 
not  think  that  I  should  be  called  upon  here. 
I  thought  another  place  more  proper  for  this 
discussion,  and  accordingly  proposed  my  ob- 
jections in  the  senate. 

Sir  W,  Wynne,  Do  you  wish  to  have  the 
statutes  referred  to  read  in  the  court  ? 

Mr.  Tyrwhitt.  If  you  think  it  necessary,  I 
4o :  but  i  desire  it  may  be  understood,  that  it 
was  not  on  account  of  this  particular  case 
that  I  objected:  I  should  have  done  it  on 
any  other  matter  of  more  than  ordinary  con- 
cern. 

Sir  W.  Wynne,  It  must  be  at  your  request, 
if  they  are  read. 

Mr.  Tyrwhitt.  Then  I  make  it  my  request, 
that  they  may  be  read.  My  objections  were 
op|M)Sed  m  ttie  senate  house  by  some  persons 
thfere,  with  a  degree  of  petulance  and  violence, 
extremely  unworthy  of  any  member  of  th^ 
university. 

The  statute  was  then  read. 

161.  De  modo  et  form&  petendi  gratias. 
.  Item,  statuimus,  quod  procuratores  vel 
eorum  alter  cum  occupante  vices  alterius,  seu 
pracmatorum  vices  occupantes,  quamlibet 
gratiam  petendam  privatim  scrutari  teneantur, 
et  quilibet  regens  alteri  eorum  votum  expri- 
mens  secret^  respondere  prsemonitus  per 
idterum  procuratonim  privatim  respondere 
teneatur,  et  pro  secreto  habere  teueantur  tam 
scrutator  quam  scrutatus :  et  qui  contra  hoc 
ttatutum  venerit  pcenam  de  secreta  revelan- 
tibus  incurrat.  Nulla  etiam  gratia  conditione- 
tilr  %ed  pifr^  eoncedatur  vel  negetur  uec  etiam 
aliqua  gratia  cum  ali&  concunat* 


Mr.  TyrwfdU.  It  appears  from  this  statute, 
that  on  ail  occasions  the  scrutiny  should  be 
secret.  The  putting  in  of  a  non  placet  at 
reading  actually  subjects  a  person  to  a  pe- 
nalty. It  is  wrong  that  the  omission  of 
putting  in  a  non  placet  at  the  reading  of  a 
grace  siiould  be  made  a  pretence  for  depriving 
any  member  of  his  privilege  of  voting.  No 
person  is  authorized  even  to  tell  in  what 
manner  he  voted. 

Mr.  Lane,  What  do  you  mean  by  pretence 
and  omission  ? 

Mr.  Tyrwkiit.  I  mean  only  to  represent 
the  fact.  The  presen t  prac t  ice  of  tak ing  three 
steps  in  the  house  is  a  remnant  of  the  orinnal 
mode,  prescribed  by  the  statute,  of  wa&ine 
round  and  asking  the  votes  separately  ana 
privately,  and  supposes  that  a  scrutiny  has 
Deen  actually  taken.  On  common  occasions^ 
this  may  be  sufficient :  but,  on  such  an  occa* 
sion  as  this,  it  is  an  abuse  of  what  even  in 
ordinary  cases  is  only  an  indulgence. 

The  statute  80.  Quomodo  scnitatores  te- 
nentur  petere  gratias,  was  then  read. 

Item,  duodecimo  die  mcnsis  Octobris,  ann6 
millesimo  CCCC°  LXVIP,  in  plena  congrega- 
tione  regentium  et  non-regentium,  statutum 
est  atqiie  ordinatum ;  quoa  scrutatores  electi 
arctcnlwr  ad  petendam  gratias  et  alia  negotia 
univcrsitatis  exequenda  secundum  formam 
statu ti  quo  arctantur  procuratores,  eftdemque 
p(sn&  puniendi  sunt,  si  secundum  formam 
prsedicti  slatuti  requisiti  id  facefe  recusent. 

Mr.  Tyrahitt.  This  shows  that  scrutators 
and  proctors  are  in  this  respect  bound  by  the 
same  laws. 

The  two  other  statutes  referred  to  by  Mr. 
Tyrwhitt  in  his  protest  were  tlienread. 

63.  De  gratiis  petendis. 

Statuimus  et  ordinamus,  quod  de  .csterp 
nulla  gratia  tempus  aut  fbrmam  concemeoa 
petatur,  nisi  in  praesenti^  cancel larii  vice-caa« 
cellarii  vel  prsasidentis,  et  hoc  in  xsovk  capellft 
et  non  alibi  eoncedatur ;  exclus^  parv&  capelift 
eidem  annex&^  salvis  tamen  gratiis  qus  in 
antiquis  statutis  sol^m  regentibus  re^ervantur 
concedendis.  £t  si  aliqua  gratia  vel  gratie 
concedantur,  qu^  alter  procuratonim  vel  al- 
terius eorum  vices  occu pans,  altft  voce  dicat  in 
medio  capellie,  ista  gratia  vel  istx  gratiae  baben- 
tur  in  ista  congregations  £t  si  aliqua  ^tla 
contrst  prsdictam  formam  eoncedatur,  unpe- 
trans  officio  suo  sit  ipso  facto  privatus,  et  utens 
scienter  e^dem  eratilL  excommunicationissen- 
tentis  sit  ipso  facto  subjcctus,  4.  qu&  nisi  in 
pleniL  congregatione  per  canceliarium  vel  ejus 
lociun  tenentem  non  valeat  absolvi.  Etad 
hujus  statuti  continuam  observantiam  volumus 
singuloa  procur^res  ac  scrutatores  futuros 
antequam  admittantur  ad  eorum  officia  esse 
personalit^r  juratos. 

Gratia  1575.    Quod  jurejurandp  astrmphtur 
procuratores  et  scrutatores  deputati. 

Conceditur  6  Maii;  cikm  pxocitmtores  et 
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scrutatores  sapp^  propter  negotia  saa  privata 
abesse  cogantur  a  coogregationibus  et  aliis 
publicis  muniis  academia,  ut  eorum  subslituti 
et  vicarii  jurcjunuido  astringantur  ad  ben^  et 
£delitbr  pcra^ndum  eorum  offichim,  ante- 
quam  aliquid  in  prsmisais  pertractent. 

Mr.  Tyrwhitt,  This  provides  that  substi- 
tntes  should  be  sworn  before  they  act;  which 
.  was  not  done.  Mr.  Collier  was  not  sworn 
before  he  read  the  grace.  This  is  the  history 
of  the  matter.  It  is  the  duty  of  the  scrutators 
and  proctors,  after  reading  any  grace  in  either 
of  the  houses,  to  go  and  ask  every  member 
of  that  house  his  vote  personalhr.  This  ap- 
pears from  the  bedel's  books,  mm  printed 
Dooksy  and  every  other  authority  by  which 
the  practice  of  the  university  is  directed. 
When  I  was  scrutator,  I  took  the  votes, 
though  no  non  placet  had  been  put  in. 

Court.    Is  it  the  usual  practice  now  ? 

Mr.  Tyrwkitt.  No:  not  in  ordinary  cases: 
it  is  connived  at  But  in  extraordinary  cases, 
where  any  opposition  is  expected,  it  ought  to 
be  observed.  In  this  case  it  was  known  that 
above  twenty  persons  came  into  the  univer- 
sity, in  expectation  that  it  would  be  opposed. 

.Court,  Did  you  take  the  votes  personally 
in  all  cases  when  you  were  scrutator? 

Mr.  lyrwhUt.  No :  not  in  all. 
.  Dr.  ney.  In  what  cases  did  you  ? 

Mr.  Tvrwhitt,  On  one  grace  in  particular, 
which,  nad  I  been  only  a  private  member*  I 
certainly  should  have  opposed,  but  as  an  offi* 
cer,  I  could  not. 

Dr.  Hty,  Perhaps  the  purport  of  that  grace 
was  not  very  material. 

Mr.  Tvrwhitt.  Yes ;  it  was,  in  mj  opinion, 
▼ery  material ;  it  was  a  matter  which  I  had 
long  and  uniformly  endeavoured  to  correct : 
it  was  a  mandate  decree  for  the  master  of  St. 
John's  college.  But  I  repeat,  I  did  not 
expect  to  be  called  upon  here  to  explain  the 
jgrounds  of  the  protest:  it  must  therefore  be 
considered  as  a  very  short  and  imperfect 
account  of  the  bu^ness. 

Sir  W,  Wynne.  We  shall  not  retire  to  take 
it  into  consMleratioo,  till  you  have  said  all  that 
you  choose. 

Mr.  Tytyifhiti.  I  will  tell  voa  then  another 
instance,  in  which  it  was  done.  When  the 
present  vice-chancellor  was  a  repeat  master 
of  arts,  a  grace 'had  been  read  m  the  non- 
regent  house,  and  passed  without  a  mm  placet 
having  been  put  in.  The  present  vice-chan- 
cellor, and  the  present  bishop  of  Lincoln 
were  adverse  to  it,  and  wished  it  to  be  read 
again,  and  put  to  the  vote.  They  came  very 
improperly  into  the  non-regent  house,  and 
declared,  with  much  violence,  that  there  were 
persons  in  the  house,  who  wished  to  oppose 
It.  I  remonstrated  upon  the  indecency  of 
,  their  comine  as  regents  into  the  non-regent 
Louse  lo  make  their  objections.  However,  I 
iiUited  it  to  the  house,  and  in  consequence  of 
iny  representation,  the  votes  were  ^en. 

Xbe  Court  ihco  retired  for  about  five  tfii- 


nutes :  and  on  its  return,  sir  W.  Wynne  said : 
The  delegates  have  deuberated,  and  unani- 
mously determine,  that  nothing  contained  in 
Mr.  TyrwhitVs  protest,  or  ui^ed  by  him  in  its 
support,  ought  to  hinder  them  from  proceed- 
ing in  this  cause ;  and  they  are  accordinsly 
r^y  to  proceed.  We  are  ready  to  hear  Uie 
apoellant 

Mr.  Frend  rose,  and  after  remarking  on  the 
unusual  step  of  being  cited  by  them,  read  the 
proper  mode  of  proceeding,  as  described  in  the 
bedePs  book. 

^  The  delegates,  which,  by  the  statute,  are 
ordered  to  be  at  least  three  in  number,  and  at 
the  most  five,  pro  qttalitaie  causa,  being  chosen 
the  party  goes  to  each  of  them,  desiring  them 
to  meet  in  the  consistory,  or  some  other  fit 
place ;  and  when  they  are  met  together,  he 
presents  the  grace  unto  them  as  it  "passed  in 
the  senate ;  and  when  they  have  read  it,  they 
acknowledge  acceptare  in  $e  enus  commmionis^ 
and  declare  themselves  ready  and  willing  to 
perform  the  office  of  judges  in  that  cause, 
juxta  tenorem  delegationis.  After  acceptation 
made,  the  party  appellant,  or  his  proctor,  doth 
desire  the  judges  delegate  to  decree  "  partem 
appellatam  arrestandam  fore  citra  diem  eorum 
arbitrio  assignandam,''  to  answer  unto  such 
things  as  the  party  appellant  shall  object 
against  him.  If  the  paity  appellate  will  then 
appear,  the  cause  is  declared  on  both  stdes» 
and  the  party  appell  mt  hath  assigned  him 
ad  proponendum  in  forma  on  the  next  court 
day,  whese'm  such  graiwnina  for  the  which 
he  doth  appeal,  must  be  specified.  The  pro* 
oeedings  afterwards  are  ordinary,  such  as  are 
in  cases  of  the  first  instance." 

He  concluded  with  saying:  I  beg  leave  to 
know,  whether  this  is  the  mode  which  is  to 
be  followed  now. 

Sir  W.  Wynne.  We  think  that  the  whole 
proceedings  in  the  vice-chancellor's  courts 
should  be  first  read. 

Mr.  Frend.  Shall  I  make  any  remarks  on 
them,  as  thev  go  on  ? 

Sir  W.  Wynne.  As  yon  please.  But  we 
think  it  better  for  the  whole  to  be  read  first, 
and  then  for  you  to  take  up  your  exceptions : 
unless  there  it  any  part  which  you  wish  not 
to  be  read. 

[The  registrary  then  began  to  read  the  pro- 
ceedings m  the  vice-chancellor's  court;  and 
when  he  came  to  the  articles  of  accusation, 
sir  William  Wynne  directed  the  quotations  bv 
which  the  respective  charees  were  supporteOy 
to  be  read  from  the  pamphlet  itself.] 

Mr.  Frend.  They  were  not  read  in  this 
place  on  the  trial. 

Sir  W.  Wynne.  They  ought  to  have  been. 

Mr.  Frend.  With  submission.  Sir,  to  you,  I 
shouM  think  it  would  be  better  to  read  them 
from  the  pamphlet  in  the  course  in  which 
thef  were  produced  on  the  trial. 

Sir  W.  Wynne.  I  have  no  objections.  lam 
willing  that  th^r  should. 

[Recistraiy  reads  to  the  words,  <*  ftiie, 
wicke^  and  nudickmsy"  page  £34.] 
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Mr.  jFVeiid^.  In  my  defence^  I  observed  to 
the  court,  that  in  denying  the  whole,  I  did 
not  mean  to  deny  every  particular.  I  did  not 
deny  that  I  was  a  master  of  arts :  I  did  not 
say  that  I  was  not  the  author  or  publisher : 
but  I  gave  (what  I  believe  is  usual  in  such 
cases)  a  general  answer. 

When  the  registrary  beean  to  read  the  de- 
positions of  the  witnesses,  Mr.  Frend  addressed 
the  Court:  You  will  take  notice,  gentlemen, 
that  1  gave  into  court,  and  do  here  repeal  my 
protest  ajgaiust  the  validity  of  the  evidence, 
the  who&  having  been  vitiated  by  the  pro- 
moter's taking  it  out  of  court ;  and  also  for 
particular  reasons  against  particular  persons. 

Sir  W,  Wynne,  It  will  be  impossible  for  us 
to  judge,  without  hearing  it  all. 

Mr.  Frend.  I  only  meant  to  save  trouble:  if 
it  is  of  no  use,  it  is  only  a  waste  of  time  to  hear  it. 

Dr.  Hey.  May  it  not  be  as  well  to  consider 
the  protest  now  ? 

'  Sir  W.  Wifnne.  Perhaps  it  Aay  be  better. 
Will  the  registrary  say,  that  the  papers,  which 
Dr.  Kipling  took  out  of  the  court,  were  re- 
turned to  him  exactly  the  same  ? 

Bedell  Is  the  resistrary  to  be  sworn  ? 

Sir  W,  Wynne,  1  have  no  objection  to  his 
l}eing  sworn. 

Mr.  Frend,  I  would  spare  the  registrary 
the  oath,  as  I  conceive  it  impossible  for  any 
person  to  take  it ;  it  is  impossible  to  prove, 
or  to  be  certain  that  the  papers  have  not  been 
altered.  Except  in  the  divinity  schools,  I 
pever  heard  of  a  proof  being  called  for  of  such 
a  negative  proposition. 

Sir  W^  Hvnitf.  This  is  a  court  of  justice, 
and  we  think  it  highly  proper :  they  ought  to 
be  proverl  to  be  the  same. 

Mr.  Frend  then  repeated  the  protest  and 
the  case  of  the  jury,  page  591,  as  a  case  in 
point  This  wa.s  denied  oy  Mr.  Lane;  and  a 
short  conversation  followed,  in  which  Mr. 
Frend  maintained,  that  if  not  strictly  in  point, 
it  yet  concluded  a  fortiori  in  favour  of  his 
protest.  1  or  if  the  bare  Examination  of  a 
fiingle  witness  out  of  court,  by  a  set  of  unin- 
terested and  unprejudiced  men,  merely  that 
he  might  repeat  what  he  had  said  before  in 
court,  was  yet  sufficient  to  set  aside  their 
verdict :  how  much  more  must  the  removal 
of  the  whole  evidence  affect  its  validity^  when 
taken  out  of  court  by  the  promoter  himself, 
and  with  the  express  purpose  of  directing;  it 
in  the  most  forcible  manner  to  the  conviction 
of  the  offender  f 

The  Registrary  repeated  the  declaration  he 
bad  made  in  the  vice-chancellor's  court,  that 
the  papers  had  undergone  no  alteration,  and 
that  he  was  ready  to  swear  to  this.  He  was 
accordingly  sworn. 

Sir  W,  Wynne.  Are  the  papers  which  Dr. 
Kipling  returned  to  you,  the  same  which  you 
gave  to  him  ? 

Mr.  Frend,  Can  you  say  that  there  are  no 
marks,  no  erasures,  no  obliterations,  no  al- 
)terations  whatsoever,  made  by  the  promoter? 
Did  you  JookaU  the  papers  OTer?   . 


Registrary,  I  did  look  them  over,  and 
they  have  not  undergone  any  alterations 
while  in  the  promoter's  hands. 

Mr.  Frend  now  observed,  that  having^  no 
expectation,  that  the  proteedines  of  the  vice- 
chancellor's  court  would  be  tnus  taken  up, 
he  had  not  brought  with  him  the  cop^  of  the 
evidence  delivered  to  himb^theTesistrBfy : 
he  desired,  therefore,  permission  of  the  eourt 
to  go  to  his  rooms  for  them.  This  being 
granted,  Mr.  Frmd  went  out,  and  Mr.  Dun- 
bert  took  the  opportunity  of  soing  out  4br  Uie 
notes  which  he  had  taken  during  the  whole 
of  the  trialf  On  their  return,  uie  reading 
was  resumed,  and  very  little  progress  was 
made  before  Mr.  Frend  observed  the  omis- 
sion of  a  word  in  his  copy. 

Registrary,  Your  copy  is  not  attested  by 
me. 

Mr.  Frend.  It  has  not  your  name  to  it, 
but  it  is  on  a  proper  stamp ;  it  is  marked  as 
having  been  examined ;  it  ought  therefore  to 
be  literally  exact.  If  it  is  not  exact,  for  what 
purpose  was  it  given  to  me  ? 

The  Registrary  went  on  reading;  and  Mr. 
Frend,  afEer  remarking  repeated  variations, 
observed,  that  if  mistakes  of  this  kind  are  sa 
easily  made  in  copies  taken  and  examined  as 
accurate,  it  must  be  extremely  difficult  to 
swear  to  the  mdentity  of  vrritings. 

When  the  registrary  read  the  resolutions 
and  signatures,  p.  596,  526,  Mr.  Frend  asked 
him,  whether  they  were  given  to  the  pro- 
moter? 

Registrary,  Yes;  I  presume  they  went 
with  the  other  papers;  I  cannot  be  certain. 
But  if  they  did,  they  returned  as  they  went. 

On  Mr.  Lunn's  evidence,  Mr.  Frend  ob- 
served, that  no  notice  was  taken  of  the  obw 
jection  and  answer  of  the  commissary,  p.  546, 
but  that  the  gentleman  who  assisted  him  in 
taking  the  notes  of  the  trial,  is  I'eady  to  swear 
that  he  did  object  He  observed,  at  another 
time,  that  the  depositions  of  each  witness  had 
been  transcribed  all  together,  ndthout  any 
distinction  of  the  different  times  in  which  he 
had  been  called  up ;  and  that  the  registrary 
was  now  reading  them  in  such  a  manner, 
that  the  delegate  mijght  conclude  it  was  all 
one  continued  deposition.  He  begged  leave 
to  recommend  the  same  order  in  reading  the 
depositions,  as  had  been  followed  in  the  pro- 
ceedings at  the  trial. 

Registrary,    I  cannot  speak  to  the  order. 

Mr.  Frend,  This  is  another  instance  of 
the  irregularities  of  this  business. 

On  Mr.  Plampin's  evidence,  p.  549^  Mr. 
Frend  observed:  Here  is  another  omission 
of  important  matter.  No  notice  is  taken  of 
.my  objection  to  this  man's  evidence.  I  exi 
cepted  to  him  on  two  munds.  Mr.  Lambert 
is  ready  to  attest  it.  Mr.  Lambert  here  rose, 
and  offered  to  make  oath  of  the  above,  but 
the  court  rejected  his  offer;  sir  William 
Wynne  declaring  that  the^  could  not  attend 
to  any  thing  not  in  the  registrary's  minutes. 

On  Mr.  Uodson'a  tyUmstpJlLx.  Frend  Qh* 
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Irrved^that  Mr  Marsh  was  called  in,  but  the 
re^trary  had  taken  no  notice  of  that  circum- 
stance. This  tiught  to  be  attended  to,  as  it 
Coved  the  gruanid  of  a  serious  complaint  from 
r.  Marsh,  of  the  treachery  whicn  had  been 
pncti$»ed  against  him.  lie  had  been  pro- 
mised, thaC  if  be  were  called  upon  to  give 
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promoter's  remarks.  The  pronkfter^  by  way 
of  dirpctine  the  proceedings  ot  the  court, 
pro'iuced  the  case  of  Charke;  but  being 
questioned,  whether  Charke  had  been  sum- 
moned to  appear  in  the  vice-chancellor's 
court,  and  on  several  other  points  necesaary 
to  establish  his  case  as  a  precedent,  could  say 


evidence,  it  would  not  be  with  any  view  of  nothing,  though  the  master  of  Trinity,  front 
fnroving  the  publication :  whereas,  on  the  |  what  appears  m  the  acta  curia,  must  naturally 
trial  it  appeared,  that  he  was  called  upon  for  ;  suppose  that  it  was  admitted  as  a  case  in  point, 
that  very  purpose.  Mr.  Frend  then  desired  ;  Dr.  Scale.  Did  not  the  judge  suffer  every 
that  he  might  read  what  Mr.  Marsh  had  said  ,  thing  to  be  stated,  which  you  expressed  a  de- 
in  court,  as  it  would  establish  his  charge  of  j  sire  to  have  inserted  ? 
malice  in  the  prosecutors.  Mr.  Frend.    No :  he  ordered  the  registrary 

The  court  said,  that  as  this  did  not  appear    to  mind  what  he  ^id,  not  what  I  said. 


en  the  minutes,  it  could  not  come  before  them. 
On  Mr.  Alger's  evidence,  Mr.  Frend  ob- 
served :  The  court  does  not  perhaps  see  the 
tendency  of  these  questions  and  answers. 
That  copy  of  the  pamphlet  had  tieen  taken 
out  of  court,  and  the  commissary  himself 
had  expressed  his  surprise  at  it.  Several 
other  remarks  were  m;ide  by  Mr.  Frend  on 
various  parts  of  the  depositions,  proving  their 
inaccuracy :  and  at  the  close  of  them  he  ob- 
served, that  the  whole  of  the  evidence  was 
too  inconclusive  for  the  judges  to  have  formed 
any  opinion  upon  it ;   that  the  proceedings  of 


When  the  registrary  had  finished  the  acta 
curia  for  the  thirteenth  of  May,  p.  64,  the 
Court  was  adjounied  to  a  quarter  past  four  in 
the  afternoon. 


Vnlvcnity  of  ^ 
Cambridge     > 


Second  Court. 

.  Before  the  rkht  honourable 
>  and  right  worsnipful  William 
to  wit,  ^  Wynne,  knight,  LL.D.  the 
worshipful  John  Hey,  and  John  Barlow  Seale, 
respectively  doctors  in  divinity,  and  the  wor- 
shipful John  Lane,  and  Edward  Christian, 


^,*     »      ,     is         '       .         .•  ,  T   ,      re<ipectively  masters  of  arts,  judges  delegates, 

the  court  had  been  very  irregularly  recorded;;  lawfully  constituted,  in  a  cert-iin  cank  of 
that  all  that  had  pa^  ought  to  have  been  ,  appeal  or  complaint  between  William  Frend, 
registered;   for,  as  the  vice-chancellor  took  |  m.  A.  and  fellow  of  Jesus  college,  party  ap- 


upon  himself  to  make  the  heads  concur  witli 
him  under  a  law,  which  required  the  consent 
of  the  majority,  and  the  master  of  Trinity, 
without  whom  that  majority  could  not  have 
been  formed,  was  absent  several  days,  the 
proceedings  should  have  been  taken  down 
with  accuracy;  otherwise  the  master  of 
Trinity  had  no  opportunity  of  forming  a 
judgment.  Indeed  he  must  have  been  to- 
tally unacquainted  with  the  natnre  of  many 
objections  suggested  by  Mr.  Frend ;  and  yet, 
without  his  concurrence,  no  recantation  could 
have  been  proposed.    This  was  a  grievance 


pellant,  and  Thomas  Kipling,  1)  D  party  ap- 
pNellate,  in  the  law  schools  of  the  said  luiiver- 
sity,  on  Friday  the  28th  day  of  Jnne,  1793, 
at  a  quarter  past  four  o'clock  in  the  afternoon 
of  the  same  day. 

Me  present, 

Geo  Borlase. 
Not.  Publ.  and  Registr. 

Business  of  Appeal  "j     ^he  restof  the  pro- 
William  f3,  »•  A.  \ceedinssandevidence 
and 


exceeded  only  \)y  that  which  could  not  have  ,  '^°^"  ^ip^ing,  D.  D.J 

escaped  the   observation   of  the  delegates,  \ 

since  it  was  manifest  to  every  person,  that 

from  the  beginning  to  the  end  of  tlie  business, 

the  prosecutors  and  the  judges  were  one  and 

the  same  party. 

The  third  article  having  been  read,  p.  561, 
Mr.  Frend  addressed  the  Court:  When  this  \ 
charge  was  read  by  the  promoter,  I  objected 
then,  and  I  must  repeat  it  now,  that  no  such 
passage  was  to  be  found  in  the  book,  as  that 
which  the  promoter  articled,  against  me. 
But  there  is  no  entry  of  this  objection  in  the 
acit  run'tf ;  which  proves  that  the  master  of 
Trinity  could  not  be  a  competent  judge  in 
the  case.  He  heard  none  of  my  objections  to 
the  mode  of  quoting  mutilated  passages,  nor 


in   this   cause   were 


of  my  proofs  of  the  necessity  of  producing 
the  words  lliem selves. 

On  article  the  fifth  being  read  according  to 
mcia  curia,  page  .^62,  Mr.  Frend  observed, 
that  here  again  the  master  of  Trinity  could  be 
M  judge,  aol  baving  heard  eitiier  biS|  or  the 


And  the  judges  then  declared,  that  the 
proceedings  with  the  evidence  hud  and  taken 
m  the  court  below,  having  been  read  and 
gone  through  in  this  court,  they  (the  judges) 
now  called  on  him  (Mr.  Frend)  to  proceed  in 
his  appeal. 

Mr  Frend  objected,  tliat  a  certain  paper 
relative  to  the  sentence  in  the  court  below, 
and  signed  by  the  heads  of  coUeces,  had 
not  been  read.  The  judges  inouired  of  the 
registrary  for  that  paper,  who  aeclarcd  that 
it  was  not  committed  to  his  custody. 
Mr.  Frend  then  declared,  that  he  conceived 
he  was  not,  by  the  statutes,  or  practice  and 
usage  of  the  university  held  to  proceed  in  his 
appeal  till  the  next  court  day,  particularly  by 
the  4Sth  statute  and  an  interpretation  of  the 
same,  dated  Oct.  6,  (596 

The  judges  having  considered  the  said 
statute,  and  the  inteqiretatioo,  were  of  (pi- 
nion, that  the  interpretation  bad  no  reference 
to  causes  of  appeal;  cndaglui  called  en  Mr, 

uigiiizea  oy  'vj  v^v^pt  l\^ 


6551 


WiBiam  Frend,  Gtrh.  M.  A. 


A.  D.  1798. 


[654 


Frend  to  proceed  on  his  appeal.  Mr.  Frend 
declared,  that  he  was  not  yet  fully  prepared. 
The  judges  deliberated;  and  declared  they 
would  hear  Mr.  Frend  to-morrow,  imme> 
diatelv  afUr  the  morning  congregation.  Mr. 
Frend  objected,  that  to-morrow  being  a  holy- 
day,  was  not  a  dies  juridicus ;  but  tlie  judges 
over-ruled  this  objection. 

When,  in  reading  the  proceedings  and  evi- 
dence, the  registrar^  came  to  the  vice-chan- 
cellor's declaration  m  the  acta  curia  of  the 
sath  of  May,  p.  625|  that  he  was  satisfied 
that  Mr.  Frend  was  proved  to  be  the  author 
and  publisher  of  the  pamphlet,  Mr.  Frend 
observed  that  this  was  very  improper:  it 
ought  to  have  been,  we  the  vice-chancellor 
and  heads  of  colleges  are  satisfied.  Uow  else 
does  it  appear,  that  they  were  coiivinced? 
and  unless  they  were  convinced,  how  could 
they  sign  the  subsequent  resolutions  and 
sentence  \  The  proceedings  of  this  day  are 
very  imperfectly  recorded.  I  should  have 
spoken  then  on  the  form  of  the  recantation 
proposed  to  be  signed,  but  w^s  prevented 
very  abruptly  by  the  vice-chancellor^  who 
adjourned  the  Court  very  improperly,  with- 
out giving  me  an  opportunity  of  being  heard. 

On  the  acta  curia  of  the  SOth  of  Slay,  p. 
0^,  Mr.  Frend  observed,  that  he  brought  a 
paper,  which  was  not  allowed  to  be  entered 
on  the  proceedings  of  the  Court 

Sir  W,  Wifnne.  Nothing  of  this  appears  on 
the  record. 

Mr.  Frend.  No^  Sir,  because  it  was  not 
allowed. 

As  soon  as  the  registrary  had  closed  the 
reading  of  the  papers^  sir  W.  Wynne  asked 
for  the  resolutions  at  Queen*s-college,  and 
then  addressed  Mr.  Frond:  we  have  heard 
now  all  that  has  passed  hitherto,  and  are 
ready  to  hear  what  you  have  to  say. 
,  Mr.  Frend.  I  observe,  Sir,  that  you  have 
not  yet  heard  all ;  there  were  certain  resolu- 
tions entered  into  at  the  vice-chancellor's 
lodge,  which  you  just  now  seemed  to  inquire 
after,  but  which  I  did  not  kno^  that  you  were 
aware  of. 

Sir  TT.  Wynne,  They  are  not  here:  we 
know  nothing  of  them. 

Mr.  Frend,  I  beg  that  the  delegates  mav 
know  that  such  resolutions  were  passed  aC 
QueenVcoUege. 

Eggiararjf.  There  is  no  copy  of  them  ia 
court. 

Mr.  Frend.  There  was  a  copy  sent  to  me. 
The  sentence  has  been  read :  the  resolutions 
were  brought  into  the  vice-chancellor's  court; 
and  should  have  been  read  as  part  of  the 
acta  curia. 

Sir  W,  Wynne,  They  are  no  part  of  the 
proceedings  submitted  to  us. 

Mr.  Frend.  Then  I  ^lall  be  ready  to  pro- 
duce  my  gra/oamina  on  the  next  court  day. 

Sir  W.  Wynne.  We  are  ready  to  bear  them 
now. 

Mr.  Frend.  It  cannot  be^  I  apprehend,  on 
this  day. 


Sir  IF.  Wynne.  Why  not? 

Mr.  Frend.  Because  it  appears  from  tha' 
books  by  which  the  practice  on  these  occbt 
sions  is  regulated,  that  the  grievances  are 
not  to  be  produced  till  the  next  court  day,  I 
shall  read  an  extract  from  the  bedell's  book, 
in  proof  of  my  assertion.  Having  stated 
that  a  day  is  to  be  appointed  for  the  appear- 
ance of  the  party  appellate  it  goes  on,  **  If  the 
party  appellate  will  then  appear,  the  causo 
IS  declared  on  both  sides,  and  the  party  ap- 
pellant hath  assigned  him  ad  proponendum  ia 
jformA  on  the  next  court  day,  wherein  such 
gravamina,  for  the  which  he  doth  appeal, 
must  be  specified.  The  proceedings  after- 
wards are  ordinary,  such  as  are  in  causes  of 
the  first  instance." 

The  only  question  pow  is^  when  the  second 
court  day  is  to  be :  and  this  is  explained  by 
an  interpretation  of  the  heads,  Oct.  6,  1596, 
which  direct  that  the  second  court  day  cai| 
only  be  some  court  day  in  the  following  week. 
The  interpretation  runs  m  these  words; 
"  Whereas  it  is  carefully  by  statute  provided, 
that  all  causes  and  controversies  nereafker 
commenced  or  coming  before  Mr.  Vice- 
chancellor,  should,  with  great  expedition,  be 
adjudged  and  determined :  yet  notwithstand- 
ing it  is  of  late  years  come  to  pass,  that 
causes  are  often  a  verv  long  time  delayed 
and  protracted,  not  only  to  Uie  great  trou- 
ble of  the  magistrate  •  •  •  »  of  suitors^ 
and  their  extreme  charge  and  hinderance. 
but  even  to  the  discredit  of  the  court  and 
university. 

"  For  remedy  whereof  Mr.  Roger  Goade, 
doctor  in  divinity,  vice-chancellor  of  the  uni- 
versity, and  the  heads  of  colleges,  whose 
names  are  underwritten,  have  and  do  inter- 
pret and  explain  a  doubt  rising  of  a  branch  of 
the  former  part  of  the  48th  chapter  of  the 
staUite  intituled,  De  causis  Forensibus  and 
beginning    thus :     Onmes  causs    et    lites 

2 us  ad  universitatis  notionem  pertinent,  &c 
nem  autem  accipiant  infra  triduum  si  fieri 
potest  omni  iuris  solennitate  semota,  viz, 
m  these  words :  infi:a  triduum  si  fieri  po- 
test, that  all  causes  and  controversies 
whatsoever  wherein  the  vice-chancellor  is 
competent  judge,  shall  be  bv  him.  or  his 
deputy,  adjudged,  determined,  and  ended, 
within  three  several  ordinary  court  days^  and 
those  within  three  weeks  next  immediately 
following,  (saving  and  excepting  such  weeks 
and  court  days  as  by  law  are  to  be  excepted, 
as  dies  nonjuridici)^  the  first  day  of  the  three 
to  be  ihe  first  court  day  next  after  the  day  upon 
which  the  party  defendanUhall  or  ought  to 
make  his  personal  appearance,  and  the  other 
two,  the  two  ordinary  court  days  in  the  ta^ 
several  weeks  next  following,  without  any 
fraud  or  further  delay." 

Sir  W.  Wynne.   The  interpretation  does 
.  not  appear  to  refer  to  the  causes  of  appeal, 
but  only  to  proceedings  in  the  vice-chancel- 
lor's court;    and  therefore  you  should  be 
ready  now. 
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Mr.  Frend.  I  came  here  with  the  best 
information  I  could  procure  from  the  statutes 
and  the  books  of  practice,  relative  to  the 
course  which  I  was  to  follow  in  these  pro- 

Dr.  Hey.  Are  the  books  called  the  bedell's 
books,  Bucks'  books,  or  what  authority  have 
they? 

Mr.  Frend,  All  proceedings  in  causes  of 
appeal  to  delegates,  must  be  conducted  in  the 
same  manner  as  causa  forentetf  excent  in  the 
preparatory  part,  which  is  regulated  Dy  these 
pooks. 

Sir  W.  Wynne,  I  cannot  tell  what  authority 
is  ascribed '  to  these  hooks.  They  can  have 
none,  but  as  it  is  confirmed  by  the  practice  of 
the  university. 

Mr.  Fr^d,  I  can  only  revert  to  them  as 
the  best  directions  I  could  procure. 

Sir  W.  Wynne.  Why  cannot  you  enter  on 
your  gravamina  now  ? 

Mr.  Frend.  Because  I  am  not  prepared.  I 
came  here  this  day  with  the  expectation  of 
hearing  that  the  cause  would  be  proposed, 
and  that  then  you  would  appoint  some  court 
da^  in  the  next  week  for  me  to  produce  my 
grievances. 

The  delegates  now  retired  for  nearly  half 
an  hour ;  and  on  their  return  into  court,  a 
fittle  before  six,  sir  William  Wynne  addressed 
himself  to  the  appellant :  Mr.  Frend,  the 
delegates  are  willing  to  allow  you  all  possible 
indmgence,  and  therefore  will  allow  you  till 
to-morrow  morning,  after  the  congregation, 
to  enter  on  your  defence. 

Mr.  Frend,  Gentlemen,  to-morrow  is  not  a 
diet  juridicut ;  it  b  a  sainVs  dav;  there  is  a 
sermon  in  the  university  churcn.  The  pro- 
ceedings in  this  very  cause  in  the  vice-chan- 
cellor's court  were  put  off  two  days  on  the 
same  account  I  believe  that  the  master  of 
Catherin&'hall  su^ested  the  propriety  of  it, 
and  the  Court  acqmesced  in  it. 

Sir  W,  Wynne f  (to  the  mas^r  of  Catharine- 
hall,  Dr.  Yates.)  Was  your  objection  founded 
on  the  reasons  urged  bv  Mr.  Frend  ? 

Dr.  Yatet.  Not  at  all.  I  only  did  it  as  inr 
convenient  on  account  of  the  sermons. 

Mr.  JPVem/.  I  must  still  maintain  nw  objec- 
tion to  the  ajipointment  of  to-morrow  for  hear- 
ing  my^avoi^ifia  as  informal  and  irregular. 

Sir  W,  Wynne.  We  take  that  irregularity 
upon  ourselves,  and  will  allow  you  no  further 
delay  than  tiU  afler  the  congregation  to- 
morrow morning :  the  sitting  to  be  resumed 
after  the  congregation  in  the  af^moon. 

Accordingly,  Uie  Court  was  adjourned. 


Third  Couet. 

Before  the  right  honourable  and  right  wor- 
shipful William  Wynne,  knight,  doctor  of 
law,  the  worshipful  John  Hey  and  John  Bar- 
low Seale,  respectivelv  doctors  in  divinity, 
and  the  worshipful  John  Lane  and  Edward 
Christian,  respectively  masters  of  arts,  judges 
delegates,  lawfully  constituted,  in  a  certain 
Cuuse  of  appeal^  or  complaintji  between  William 


Frend,  M.  A.  and  fellow  of^esus  coHm,  party 
appellant,  and  Thomas  Kipling  D.  D.  party 
appellate,  in  the  law  schools  of  the  said  uni- 
versity, on  Satnrdav  the  «9th  day  of  June,  be- 
tween the  hours  of  twelve  and  three,  in  the 
afiemoon. 

Me  present, 

Geo.  Borlase. 
Not  Publ.  and  Registr. 

Business  of  Appeal  -\  The  minutes  of  the 
between  I  two  courts  of  vcstcr- 

WiIliamFrend,M.A.  )  day  were  read:  and 
and  I  in  the  latter,  afWr  the 

Thos.  Kipling,  D.  D.  J  words  **  he  was  not, 
by  the  statute/'  were  inserted  (by  Mr,  Frend*s 
desiiie)  the  words  ^  or  pnu:tic8  and  usage  of 
the  university  .** 

Afkr  the  regtstrarv  had  read  his  papers, 
Mr.  Frend  rose,  and  desired  leave  to  observe, 
that  he  had  not  objected  to  the  production 
of  his  gravamina  on  this  day,  merely  on  ac- 
count of  the  interpretation  of  the  statute  uw 
plying  particularly  to  cases  of  appeal :  the 
application  of  that  interpretation  was  univer- 
sal, and  related  onlv  to  the  exphination  of 
time  meant  to  be  allowed  in  all  cases  bv  the 
word  triduum.  My  objection,  continued  Mr. 
Frend,  was  on  the  ground  of  practice,  col- 
lected from  the  instructions  handed  down 
as  authority  for  the  public  officers  of  the 
university. 

Sir  W.  Wynne.  There  can  be  no  objection  ta 
any  plea  from  customary  usagie  and  common 
practice:  this  day  was  certamly  objected  ta 
Dy  Mr.  Frend,  but  the  objection  was  not  ad- 
mitted to  have  any  weight 

Dr.  Hey.  I  would  not  be  understood  tt> 
have  acknowledged  the  authority  of  the  be- 
dell's books ;  1  asked  if  they  were  Bucks^ 
books,  but  received  no  answer. 

Bedell.  Bucks'  books  are  here  in  Court» 
and  nuLy  be  consulted,  if  you  wish  it 

Dr.  Hey.    Not  at  all. 

Mr.  Frend  then  addressed  the  Court: 

Gentiemen, 
In  the  situation  in  which  I  stand,  It  can- 
not be  supposed  that  I  wish  to  offend  any  of 
the  delegates ;  and  in  the  step  which  I  am 
about  to  take,  I  request  you  to  consider  me 
as  acting  upon  motives  which  affect  eveiy 
member  of  the  senate,  and  as  bemg  here  not 
only  to  complain  of  private  grievances  ti> 
mvself,  but  to  withstand  every  proceeding 
which  may  hereafter  be  brought  as  a  prece- 
dent to  the  injury  of  the  members  of  the 
university.  With  this  ^ew  I  entered  my 
appeal  firom  t^e  sentence  of  the  vice-chan- 
cellor and  the  heads;  and  to  support  this 
appeal,  I  have  endeavoured  to  gain  all  possi- 
ble information  on  the  proper  mode  of  carry* 
ing  it  on.  I  stated  yesterday  what  I  gathered 
from  the  bedell's  books  as  the  most  authentic 
miides  which  I  could  follow.  This  I  consi* 
dered,  and  still  consider  as  the  proper  rule  of 
this  Court;  and  without  presum'mg  ta  call  in 
question  your  honour  and  integri^,  I  must 
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proteil  tgunst  what  appears  to  me  an  unjus- 
tifiable precipitation  in  this  business.  In 
the  most  respectful  manner  therefore,  I  do 
desire  that  my  protest  may  be  taken  into 
your  serious  consideration,  not  on  my  own 
account  merel;^,  but  that  I  may  not  by  any 
conduct  of  mine  lay  the  foundation  for  a 
precedent,  by  which  others  may  hereafter  be 
essentially  injured. 

PaOTBST. 

I  William  Frend,  M.  A.  and  fellow  of  Jesus 
cdUcpe,  in  the  university  of  Cambridee,  do 
hereby  protest  aninst  my  being  callecTupon 
to  produce  on  wis  dav  my  gravamina  m  a 
certain  cause  of  appeal  now  pending  before 
Sir  William  Wynne,  LL.D.  John  Hey,  D.D. 
John  Barlow  Seale,  D.D.  John  Lane,  M.A. 
and  Edward  Christian,  M.A. 

For  the  following  reasons : 

1.  Because  the  proceedings  in  all  causes  of 
mppeal  must  be  directed  either  b^  the  statutes 
and  interpvetations,  or  the  ancient  and  con- 
stant practice  of  the  university :  but  the  sta- 
tutes and  interpretations  are  all  silent  as  to 
the  proceedings  in  causes  of  appeal,  there- 
fore there  remains  only  ancient  and  constant 
practice  by  which  they  can  be  directed. 

S.  Because  in  certam  books  called  the  be- 
d^irs  books,  the  authority  of  which  In  mat- 
ters of  practice  is  always  admitted,  express 
directions  are  given  for  the  party  appellant  to 
cpecify  his  gravamina  on  the  next  court  day 
aher  that  on  which  the  cause  has  been  de- 
clared. 

S.  Because  bv  the  interpretation  ghren  by 
the  heads,  October  a,  1596,  of  the  word  tri-' 
dmm,  it  appears  that  the  next  court  daT  can 
only  be  understood  of  the  next  court  day  in 
the  ensuing  week. 

W.  Febvd. 

Having  read  this  protest,  Mr.  Frend  signed 
it.  and  having  delivered  it  jnto  Court  said : 
It,  after  the  protest,  you  think  me  obliged  to 
proceed,  I  am  ready. 

Sir  W.  Tf^nii^.  We  are  unanimous  in 
saying,  that  you  ought  to  proceed  now. 

Mr.  Frend  then  addressed  the  Court,  in 
substance  as  follows : 

Reserving  to  myself,  gentlemen,  the  right 
of  making,  if  necessary,  my  exceptions  to 
this  mode  of  proceeding,  I  shall,  without  hx- 
ther  delay,  state  the  grievances  under  which 
I  have  laboured.  I  have  called,  and  do  call 
the  prosecution  malicious.  A  proof  of  ma- 
lice, and  that  theprosecution  never  originated 
in  a  pure  love  of  justice,  or  a  simple  regard 
to  propriety,  is,  that  a  knowledge  of  the 
means  of  punishment  appears  always  to  have 
fallen  far  short  of  tlie  desire  to  inflict  it. 
When  the  former  has  been  nearly  eztin- 
mished,  the  latter  has  blazed  with  unabated 
Same.  At  the  first  meeUng  of  my  prosecu- 
tors, it  was  determined,  af&r  some  debate, 
that  I  shouM  be  prosecuted  in  the  vice-chajn. 
celloi^s  court,  for  having  publicly  and  notori^ 
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ously  ofiended  against  a  grace  pasised  by  the 
senate  of  this  university,  in  the  year  1603, 
in  preference  to  a  prosecution  for  having 
vio&ted  the  statute  De  Concionibus,.  ana 
without  any  mention  of  other  laws :  but  at  a 
subseouent  meeting  it  was  agreed,  that  I 
should  be  prosecuted  foi  having  publicly  and 
notoriously  offended  against  the  laws  of  the 
university,  without  specifying  any  in  particu- 
lar. Now,  amidst  this  uncertainty  and  fluc- 
tuation of  council,  if  my  prosecutors  had 
been  actuated  only  by  a  regard  for  justice,  or, 
indeed,  if  they  had  not  been  entire  strangers 
to  that  virtue,  would  not  some  one  of  them 
have  said ;  If  there  is  so  much  difficulty  in 
finding  out  any  law  agunst  which  Mr.  Frend 
has  offended,  how  can  he  be  said  to  have 
violated  any  publicly  and  notoriously?  Ot 
how  can  we  plead  a  sense  of  duty  or  consci- 
ence in  endeavouring  to  bring  him  to  pimish- 
ment? 

Another  proof  of  malice  is,  that  many  of 
the  charges  brought  against  me  have  been 
founded,  not  on  any  imdoubted  passages  in 
the  book,  but  have  been  supported  by  pas- 
sages misquoted,  and  mutilated,  not  only  by 
the  insertion  or  omission  of  particular  words, 
but  by  leaving  out  whole  propositions. 

I  am  said  to  have  defamed  the  liturgy,  by 
asserting  that  it  is  far  firom  the  standard  of 
purity  in  doctrine  only;  but  in  the  original  it 
IS  said,  in  its  arrangement,  language,  or  doc- 
trine. If  the  promoter  and  the  cabal  had 
not  been  actuated  by  the  fiend  of  malice,  they 
could  not  have  suppressed  the  other  partly 
culars,  nor  have  represented  me  as  charging 
that  imperfection  upon  a  single  point,  which 
they  must  know  the  author  had  expressly 
charged  upon  the  accumulated  defects  of  all 
the  three.  As  well  might  I  be  said  to  de-- 
hme  the  most  beautiful  woman  in  England, 
by  a  comparison  of  her  beauty  with  the  Venus 
de  Medicis :— Suppose  me  to  have  said  that, 
considering  attituae,  figure,  and  grace,  she 
was  inferior  to  this  celebrated  statue ;  is  that 
saying,  in  figure  only  she  was  so  much  in- 
ferior as  to  have  no  pretensions  to  beauty  ? 
These  are  two  out  ot  an  infinite  variety  of 
circumstances  on  which  I  ground  my  charge 
of  malice  in  the  prosecutors.  I  wish  the  pro- 
moter may  be  asked  if  he  has  any  thing  to 
feply  which  can  repel  this  accusation. 

Sir  W,  Wynne.    You  are  to  go  on  in  pro- 
duc'mg  all  which  you  have  to  aUege. 

Mr.  Frend,    Is  the  promoter  to  answer  at 
any  other  time  ? 

Sir  W.  Wynne.    He  is  to  do  as  he  thinka 
fit  as  to  his  answer. 

I  come  then  to  the  second  grievance : 

II.  I  was  cited  to  appear  on  the  statute  Do 
Concionibus,  in  the  vice-chancellor's  court* 
It  was  because  I  was  then,  and  I  am  still, 
firmly  persuaded  that  the  vice  chancellor's 
court  had  no  business  whatsoever  with  any  of 
the  offences  described  in  thai  statute,  that 
I  entered  my  protest,  which  is  now  in  po^ 
of  the  court.    It  it  not  nccmtaiy  to 
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ref>eat  it  here,  as  it  has  already  been  read. 
This,  gentlemen,  I  feel  to  be  a  ver>'  particular 
and  extraordinarv  grievance,  that  I  was  cited 
to  answer  for  the  violation  ofa  law,  which 
was  not  cognizable  in  the  court  before  which 
I  was  sum'T^oncd  to  appear. 

III.    I  have  charged  the  promoter  and  the 
cabal  with  malice ;  I  have  now  to  impute  to 
the  vice-chancellor  himself  a  bad  design,  in 
endeavouring  to  effect  my  punishment  by  two 
different  ana  distinct  laws.    He  could  not  be 
ignorant,   that   no    person    had   ever  been 
punished  in  the  vice-chancellor's  court  on 
the  statute  De  Coneionibus;    so  that,  had 
not  I  been  aware  of  the  non-existence  of 
the  grace  of  1603,  he  might,  and  doubt- 
less meant  to  have  proceeded  to  punish  me 
upon  it.    There  was  another  artince  in  the 
vice-chancellor,   which  cannot    be  imputed 
to  any  but  a  base  design:  This  consists  in 
availing  himself  of  the  authority  of  a  vice- 
chancellor's  court,  to  compel  evidence  upon 
oath :  which  could  not  be  done  by  the  vice- 
ohancellor  and  heads  of  colleges  assembled 
under  the  authority  of  tlie  statute  De  Con- 
eionibus.   All  evidence  there,  he  well  knew, 
must  be  voluntary     The  impropriety  and  in- 
justice of  having  been  subjected  to  appear  for 
the  same  offence  on  two  distinct  laws,  cogni-> 
sable  before  two  separate  jurisdictions,  must 
be  obvious  to  you,  and  to  every  person  in  the 
least  acquainted  with  the  laws  of  this  land. 
Suppose,  for  instance,  a  justice  of  the  peace, 
afler  hearing  evidence  at  the  quarter  sessions, 
should,  upon  the  strength  ot  that  evidence, 
take  upon  himself  to  punish,  when  he  got 
home,  the  accused  person  by  his  own  autuo- 
rity,  would  such  a  proceeding  be  esteemed 
legal  ?  Could  a  punisnment  be  inflicted  by  a 
single  magistrate,  which  required  the  con- 
cunrcncc  of  the  bench,  or  vice  vers6  i   Must 
not  an  accused  person  be  tried  in  the  proper 
court,  and  be  convicted  according  to  evidence 
in  that,  not  according  to  any  thing  which  may 
have  been  produced  in  another  court  ?  I  will 
be  bold  to  say,  that  no  Englishman,  no  aca- 
demic, can  submit  to  such  an  unexampled 
abuse  of  every  mode  of  trial.    To  the  com- 
plaints, therefore,  of  malice   in  the  prose- 
cutors, I  must  add  a  bad  design  in  the  judge 
.himself. 

IV.  But  supposing  that  as  an  academic,  I 
had  offended  against  the  statute  De  Con- 
eionibus, my  offence  was  cognizable  only  be- 
fore the  proper  judges  appointed  in  that  sta- 
tute, the  vice- chancellor  and  heads  of  colleges. 
It  was  imjust,  it  was  indecent,  for  a  nunober 
of  masters  of  arts  to  form  a  cabal  against  a 
member  of  their  own  body.  Such  combina- 
tions are  every  where  highly  improper,  but 
here  they  cannot  be  too  severely  reprobated. 
What  then  shall  be  said,  when  this  cabal  has 
the  audacity  to  concert  its  plots,  and  to  form 
it»  resolutions  at  the  vice-chancellor's  lodge  ? 
Yes,  gentlemen,  incredible  as  it  may  seem, 
4MV  prosecutors  were  suffered,  nay,  encourae- 
eu,  to  meet  in  the  house  of  the  judge  himsel?! 
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There  the  first  resolutions  were  agreed  upon — 
there  the  committee  was  appomted — there 
the  chairman  chosen— and,  in  snort,  there  was 
every  measure  taken,  and  every  trap  laid,  bj 
which  an  obnoxious  member  was  to  be  per- 
secuted and  ensnared.  What  Eu^lishman 
would  submit  patiently  to  insuk  and  oppres- 
sion like  this:  or  what  judge  would  suiter  his 
roof  to  be  polluted  by  such  arts  as  these  ? 
Would  you.  Sir,  [to  Sir  W.  Wynne]  in  the 
court  in  which  you  preside,  permit  the  prose- 
cutors, in  any  cause,  to  assmnble  in  your 
house,  and  there  concert  th\e  means  and  mea- 
sures of  the  trial  ?  No,  Sir,  you  would  not;  nof 
any  judge  in  England;  nor  any  man  even 
here,  except  such  a  man  as  actually  suffered 
it.  This,  gentlemen,  I  do  then  complain  of 
as  a  most  serious  grievance,  ofa  singular  and 
alarming  nature,  that  the  prosecutors  and 
the  judge,  in  my  case,  made  one  and  the  same 
party. 

V.  Perhaps  aflcr  the  recital  of  such  griev- 
ances, it  may  be  thought  superfluous  m  rae 
to  produce  riiore :  but  as  was  the  commence'^ 
ment  of  this  business,  so  was  its  progress, 
and  such  was  its  end :  it  was  begotten  in  ma- 
lice, fostered  in  treachery,  and  accomplished  in 
oppression.  Gentlemen,  you  have  heard  read, 
what  are  called  the  proceedings  of  the  Court, 
upon  my  trial :  they  are  not  the  proceeding  of 
the  Court,  but  a  very  different  tnin^ :  indeed, 
so  totally  different,  that  unless  my  friend  Mr. 
Lambert  and  myself  had  assisted  in  supply- 
ing deficiences,  in  rectifying  the  order,  and 
disentangling  this  chaos,  it  would  have  been 
impossible  tor  you  to  have  proceeded.  Had 
they  been  put  into  your  hands  in  such  a  state, 
without  comment  or  observation  from  us,  I 
defy  any  man  to  have  understood  the  purport 
of  them,  or  to  have  formed  a  just  juagment 
upon  the  issue.  It  is  with  truth  I  assure  you, 
that  with  all  the  as^stance  of  notes,  taken 
during  the  whole  of  the  trial,  and  every  ad- 
vantage of  personal  recollection,  Mr.  Lam- 
bert and  myself  were  more  than  six  hours 
laboriously  employed  in  arranging  and  re- 
ducing them  to  an  intelligible  order. 

This  defective  and  disorderly  statement  of 
matters,  which  are  supposed  to  have  been 
exactly  recorded,  and  the  omission  ofa  num- 
ber of  particulars,  which  I  conceive  to  be 
essential  to  my  vindication,  I  must  consider 
as  another  grievance.  I  am  precluded  from 
all  remedy  here,  unless  I  were  allowed  to  call 
witnesses,  to  attest  every  omission  which  I 
have  remarked :  but  the  calling  of  evidence 
now  would  be  of  no  avail ;  since  your  decision 
is  to  be  guided  only  by  papers  before  the 
Court.  "Yet  these  papers  contain  no  account 
of  my  protest  against  the  admissibility  of  cer- 
tain witnesses ;  none  of  my  observations  on 
the  irregularity  in  the  proceedings;  on  the 
impropriety  ot  examining  witnesses  in  pre- 
sence of  each  other, — of  femindine  them  not 
only  of  what  each  had  previous^  deposed 
himself,  but  what  othecs  had  sworn  her 
(6t9, — of  dictating  to  the  witnesses  the  an- 
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5wer  they  were  expected  to  ^ve,  and  of  ad- 
mitting the  evidence  of  persons  interested  ia 
the  prosecution, — nay,  of  persons  who  were 
themselves  principals* in  the  prosecution. 

VI.  The  sixth  grievance  is  of  such  a  nature 
as  requires  barely  to  be  mentioned  in  a  court 
of  justice.  After  I  had  appeared  to  the  citation 
for  four  days  together,  and  the  examination 
of  evidence  was  all  finished,  and  taken  down 
in  writing  by  the  registrary,  this  very  writinjg 
was  taken  out  of  court,  and  put  into  the  hands 
of  4he  promoter,  the  prosecutor,  the  very  man 
firom  whose  wicked  and  malicious  designs  I 
had  most  to  fear,  and  for  the  very  purpose  of 
carrying  those  designs  most  ei^'ectually  into 
execution.  This  I  have  maintained,  and  I  do 
^till  maintain  to  be  an  act  which  in  any  court 
of  justice  ought  to  invalidate  the  whole ;  and 
that,  in  fact,  from  the*  moment  when  the  re- 

g'strary's  minutes  went  into  the  possession  of 
r.  Kipling  my  judges  had  no  grounds  what- 
ever to  decide  upon. 

VH.  The  vice-chancellor  having  been  de- 
feated in  his  design  of  enforcing  the  execution 
of  the  pretendedlaw  of  1603,  and  not  bein^ 
able  to  proceed  on  the  statute  De  Concioni- 
bus,  without  the  concurrence  of  -nine  heads, 
it  was  necessary  that  the  master  of  Trinity 
should  complete  the  number:  but  the  master 
of  Trinity,  though  present  in  court  the  first 
day,  had  been  absent  on  all  the  examination  of 
evidence,  nor  did  he  return  into  the  university 
till  after  tlie  proceedings  of  the  Court  had 
been  in  the  hands  of  the  promoter :  he  could 
therefore  have  nothing  on  which  to  ground 
his  opinion,  or  by  which  he  could  justify  his 
"Concurrence  in  the  sentence. — 
-  Here  the  master  of  Trinity  got  up,  and 
asked  if  he  might  speak  a  few  words ;  but 
Dr.  Wynne  observing,  that  it  was  not  neces- 
sary, Mr.  Frend  went  on : — I  do  conceive  this 
to  be  very  just  cause  of  complaint,  that  with- 
out any  authentic  evidence  at  all,  or  on  such 
a  miserable  representation  of  it,  the  master 
of  Trinity  should  bring  himself  to  join  in  a 
^enteiKe,  which,  witiiout  his  concurrence, 
<ould  not  have  been  passed. 

VIII.  But  supposme  the  master  of  Trinity 
\o  have  been  present  alfthc  trial,  and  the  vice- 
chancellor  to  have  acted  with  the  due  con- 
currence of  the  statutable  number  of  asses- 
sors, the.  first  thing  which  the  statute  orders 
to  be  done  is,  that  the  offender  should  he  re- 
•ouired  to  recant  This,  gentlemen,  was  never 
done;  no  recantation  was  ever  proposed  to 
me :  a  paper  indeed  was  put  into  my  hands, 
which  the  vice-chancellor  thought  proper  to 
call  a  recantation,  but  which,  on  perusal,  I 
•found  to  he  absolutely  unintelli^ble  on  the 
one  part,  and  unreasonable  on  Uie  other.  I 
would  hafve  expostulated  upon  this  at  the 
time  when  it  was  first  gives  me,  but  was 
silenced  by  the^violent noise  of,  order !  order!  ' 
from  the  vice-chancellor,  and  the  Court  was 
abruptly  and  indecently  adjourned.  I  brought, 
the  next  court  day,  a  paper  containing  my  oh 
^tioDft  into  the  court,  but  was  prevented 


from  reading  it,  by  ihc  menacing  langua^  of 
the  vice-chancellor ;  and  with  much  difficulty 
I  prevailed  upon  him  to  take  it,  and  look  at  it 
himself:  he  returned  it  to  me,  and  would 
not  permit  it  to  remain  m  court.  I  will 
now  read  it,  and  put  it  into  your  hands  for 
your  consideration. 

Sir  W.  Wynne,  You  may  read  it  as  part  of 
your  speech. 

[Here  Mr.  Frend  read  the  paper.] 

This  paper  I  attempted  in  vain  to  read  in 
the  vice-chancellor's  court.  I  will  now  sign 
it,  and  deliver  it  into  this  court. 

Sir  W.  Wynne.  I  do  not  know  whether  it 
is  any  part  of  the  process. 

Mr.  Frend.  I  must  submit  to  you,  whe- 
ther you  will  receive  any. paper  at  all  from 
me. 

Sir  W,  Wynne,    Certainly  not. 

IX .  Then  my  grievances  arc  far  greaterthan 
I  had  ever  imagined :  for  if  the  vice  chan- 
cellor's reception  of  any  paper,  which  I  of«. 
fered  to  him,  is  a  reason  as^ainst  its  being  ad- 
mitted here,  by  acting  as  he  did,  he  added  to 
the  injustice  of  his  conduct,  and  aggravated 
the  iiyury,  by  precluding  me  from  the  possi- 
bility.of  redress. 

X.  My  next  appeal  is  to  the  absolution 
which  \  produced  m  bar  of  sentence,  and  by 
which  I  had  been  regularly  acquitted  by  the 
vice-chancellor  at  the  end  of  the  term,  of  all 
statutable  6fFences  previously  committed  by 
me,  and  had  been  formally  restored  to  God 
and  the  holy  sacraments.*  These,  gentle- 
men, are  solemn  words ;  and  if  the  vice-chan- 
cellor thought  proper  to  treat  it  with  con- 
tempt, I  still  maintain,  that  either  I  stood  ab- 
solved by  it  from  any  charge  which  had  been 
brought  against  me  for  violation  of  the  sta- 
tutes, or  the  university  is  three  times  in  a  year 
guilty  of  the  most  flagrant  impiety  in  the  sight 
of  God  and  man. 

Whatever  degree  of  superstition  may  be 
charged  upon  our  ancestors,  there  was  wisdom  ' 
in  such  a  provision  as  this;  they  did  right  to 
discourage  and  to  check  all  those  iniquitous 
cabals,  by  which  studious  men  might  be  mo- 
lested, and  the  progress  of  literature  and 
science  be  suspended  by  the  interruption  of 
suits  and  litigations.  It  is  very  natural  that 
this  observation  should  be  treated  with  .ridi- 
cule by  the  promoter,  the  sub-promoters,  ami 
the  familiars :  but  let  them  remember  that 
they  derive  their  ranks,  their  degrees,  and 
their  ofl^ces  in  this  place,  from  the  very  same 
authority  to  which  I  now  appeal ;  and  let  not 
them  deride  a  salutary  law,  though  it  may 
have  originated  in  the  impure  sources  of  igno- 
rance and  superstition.  How  much  soever 
we  may  now  despise  the  pretended  power  of 
any  person  to  absolve,  it  is  ordered  expressly 
by  the  statutes  that  the  vice-chancellor  should 
pronounce  absolution  at  the  end  of  every 
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and  whatever  exceptions  may  in  these  I 
times  be  taken  as  to  the  form,  whatever  have  i 
been  the  notions  on  which  it  was  founded,  < 
the  reflation,  1  repeat  it,  was  wi*-ely  calcu-  , 
lated  tor  this  place.    Should  any  literary  man 
inbject  himself  here  to  prosecution,  the  esta- 
blished authority  says,  let  him  be  fairly  tiied,  , 
let  hiai  not  be  kept  in  suspense  to  the  detri- 
ment of  his  own  pursuits,  and  the  injury  of 
literary  inquiry.      It  was  foreseen   that  a 
number  of  ignorant  or  malicious  men,  people 
of  no  occupation  and  of  no  principle,  might 
cabal  together  against  an  individual,  whose 
activity  and  industry  might  render  him  ob- 
noxious to  them.    The  university  says,  we 
will  countenance  no  such  proceedings:  we 
will  put  a  stop  to  litigation  and  suspense :  no 
man  shall  be  harassed  by  tedious  prosecu- 
tions :  no  man  shall  be  interrupted  in  his  stu- 
dies for  more  than  one  term :  at  the  end  of 
every  term  the  vice-chancellor  shall  absolve. 
It  was  on  these  considerations  that  I  felt  my- 
self entitled  to  the  protection  which  the  uni- 
versity intended  to  hold  out  to  men  of  letters 
and  application ;  when  I  found  myself,  after 
ft  number  of  fruitless  remonstrances,  com- 
pelled to  resort  to  it,  it  was  under  the  full 
persuasion  that  I  was  vindicating  the  honour 
of  our  institutions ;  and,  when  f  saw  my  ap- 
peal  treated  with  contempt  and  ridicule,  I  felt 
that,  in  my  person,  were  insulted  the  hghta 
and  privileges  of  the  senate. 

XI.  Another  grievance  is,  that  the  sentence 
does  not  relate  to  any  offence  positively  pro- 
hibited in  the  law  under  which  I  am  tried ; 
for  the  statute  De  Concionibus  says  nothing 
about  either  printing  or  publishing  a  book. 
It  describes  only  sermons,  common  places, 
theses,  and  such  other  public  discussions,  as 
fiill  of  course  under  the  immediate  cognizance 
and  observation  of  the  vice-chancellor  and 
heads,  who  are  supposed  to  attend  upon  them. 

I  have  indeed  heard  it  said,  that  the  words 
^  alittr  pubtke^  imply  all  modes  of  making 
public  whatsoever,  and  that  the  publication 
of  books  must  be  included  in  it.  But  no 
fierson  at  all  acquainted  with  the  interpreta- 
tion of  penal  laws  can  maintiun  such  a  posi- 
tion :  a  general  clause  annexed  to  a  particular 
enumeration  of  offences  cannot,  by  any  legal 
or  fiiir  construction,  relate  to  any  other 
kind  of  offence  than  such  as  had  been  before 


the  statutes  of  Jesus  college,  asd  appliid  Ite 
opinion  which  he  gave  on  that  case  to  the 
proceedings  of  the  university.] 

I  am  ready  to  acknowledge,  that  had  X 
maintained  any  offensive  doctrines  in  a  ser- 
mon, common  place,  or  thesis,  or  in  any 
other  such  public  manner,  whether  in  qieak- 
ing  publicly  in  the  schools,  in  the  senate,  or 
in  any  other  place,  and  on  any  other  occasion 
where  the  duty  of  the  vice-chancellor  and 
heads  requires  them  to  be  present  I  should 
indeed  have  been  liable  to  theur  censure  under 
this  statute.  So  &j  from  this,  I  am  punished 
by  the  vice-chancellor  under  this  statute  for 
my  temerity  in  writing  a  book:  but  be  the 
contents  of  that  book  what  they  may,  the  an* 
thor  is  not  liable  to  be  punished  for  them  under 
that  statute :  he  may  print  a  book  in  London 
— he  may  do  it  privately — however  he  does 
it,  he  does  not  necessarily  for  that  fact  coom 
under  the  cognizance  of  the  constituted  au- 
thority. It  exceeds  the  authority  of  the  vice* 
chancellor  and  heads,  to  punish  any  man  for 
his  temerity  in  writing  a  book. 

XII.  But  the  publishing  of  a  book  makes 
only  part  of  the  offence.  The  promoter  in- 
deed did  employ  much  time  and  great  labour 
in  attempting  the  proof  of  this ;  he  should 
have  recollected,  that  tlie  proof  of  any  cri-^ 
minal  assertion  in  that  book  was  equally  ne- 
cessary to  establish  the  offence,  as  the  proof 
of  the  publication  itself:  but  this  was  never 
done.  Supposing  me  the  author,  there  is  ao 
proof  whatever  that  I  said  any  thing  in  tint 
book  which  subjected  me  to  punishment. 
The  promoter  endeavoured,  by  garbling;  sen- 
tences, and  mutilating  passages,  to  make  up 
a  kind  of  charge  against  me ;  but  it  was  re- 
quisite that  particular  passages  should  have 
been  faithfully  and  literally  quoted,  and  par- 
ticular errors  demonstrated  to  have  been 
furly  deduced  from  them.  I  shall  rc«d  y/au 
part  of  the  opinion  of  the  same  learned  civi- 
lian I  have  already  quoted.  (^Passage  read 
from  Dr.  Harris's  ooinion,  which  see,  pott-"] 
This  is  the  declared  opinion  of  a  person  of 
great  authority  in  the  civil  law,  whose  opi- 
nion is  frequently  taken  by  men  of  tnb 
university :  and  I  do  declare,  that  it  has  no 
where  been  proved  that  I  have  maintained 
any  position  contrary  to  the  doctrine  or  the 
discipline  of  the  church  of  England,  as  by 


specified.    Now  the  very  title  of  this  statute  i  law  established.     The  promoter  could  not 


De  Concionibus.  marks  out  at  once  the 
nature  of  the  offences  to  which  it  was  meant 
to  apply,  and  the  public  manner  of  conducting 
the  several  exercises  enumerated  in  it  (which 
are  all  supposed  to  be  performed  in*the  pre- 
sence of  the  vice-chancellor  and  heads  of 
houses),  plainly  shows,  that  '^  aliier  public^ 
must  mean  only  some  other  such  kind  of  pub- 
lication as  had  been  before  recited. 

In  what  I  have  advanced  on  the  construc- 
tion of  a  penal  law,  I  am  justified  by  the  ex- 
press authority  of  a  person  very  learned  and 
inost  respectable  in  the  civil  law.  [Here  Mr. 
fiend  quoted  the  opinion  of  Dr.  Harris,  upon 


support  the  charge,  and  the  criminality  of  the 
pamphlet  still  remains  unproved. 

XIU.  But,  afier  all, supposing  that  thecrime 
had  been  fairly  proved  upon  me,  and  that 
the  vk:e-chancellor  was  legally  empowered  to 
proceed  upon  the  statute  De  Condonibns, 
still  no  sentence  could  be  pronounced,  no  pu- 
nishment inflicted  till  the  suilty  person  had 
been  required  to  recant  Recantation  im- 
plies error,  and  this  error  must  be  specified 
before  it  can  be  acknowledged,  or  given  up. 
No  such  thing  has  taken  place  in  the  oovne 
of  these  proceedings.  I  was  required  to  rs- 
tiact  from  the  error  and  temeri^  of  poUnl^ 
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iagabook:  Gaitkiiieiv  it  was  insolence  m 
the  extreme  to  put  such  a  paper  into  my 
bandsy  as  what  they  called  a  recantation.  I 
am  very  s^sible  that  I  am  speaking  now  to 
gentlemen  as  well  as  delegates,  and  1  will  not 
scruple  to  say  that  no  man  of  letters  could 
consistently  put  such  a  paper  into  my  hands ; 
much  less  «ould  I  be  so  base  a  scoundrel  as 
to  sign  it.  The  paper  specified  no  errors ;  nor 
did  my  judges  in  fact  desire  it.  If  they  had, 
Ihev  shouUl  have  come  forward  fairlv  and 
eaidy  You  have  maint»ned  such  and  such 
opinions,  which  we  judge  criminal,  and  we 
therefore  require  you  to  retract  from  them. 
But  this  neither  the  promoter,  nor  my  judges 
did;  and  why  not?  The  reason  is  obvious t 
because  their  purpose  was  not  to  reform,  but 
to  punish ;  not  to  reclaim,  but  to  get  rid  of 
me.  The  promoter  and  his  cabal  had  agreed, 
that  punishment  should  be  inflicted  without 
my  being  offered  the  opportuni^  of  retract- 

Let  me  see,  then,  what  are  the  errors  which 
they  pretended  to  article  against  me;  and 
what  ought  to  have  been  the  recantation  pro- 
posed by  my  judges : 

1.  1  am  first  accused  of  bavins  defamed  the 
liturgy  of  the  church  of  England:  It  is  almost 
sufficient  to  reply,  that  this  has  nothing  to 
do  with  the  statute  De  Concionibus;  yet, 
suppose  it  had,  what  ought  to  have  been  the 
language  of  the  court? — You  have  defamed 
tlie  liturgy ;  you  have  maintained  it  to  be  in- 
ferior to  other  rituals ;  and  we  require  you, 
in  express  words,  to  acknowledge  your  fault, 
and  to  retract  from  such  portions.  Why. 
gentlemen,  was  this  not  done?  because  I  had 
plainly  said  in  i^y  defence,  that  I  hud  read 
many  liturgies,  and  scrupled  not  to  declare, 
that,  taking  it  altogether,  the  liturgy  of  the 
church  of  England  was  the  best  established 
liturgy  I  had  ever  seen.  They  well  knew  that 
such  a  recantation  I  might  have  signed  at 
once,  without  the  smallest  scruple:  it  was  ray 
real  opinion,  formed,  not,  as  my  accusers 
take  up  their  notions,  without  reason  or  exa- 
mination, but  upon  much  reading,  and  serious 
inquiry. 

9.  I  am  next  charged  with  having  called 
-abe  church  of  England  idolatrous ;  if  there 
was  any  meaning  in  the  article,  what  ought 
to  have  been  the  form  of  recantation  ?  simply 
this :  You  have  asserted  that  the  church  of 
Sngland  is  idolatrous,  we  require  you  to  dis- 
claim that  assertion,  and  to  acKnowlfdge  that 
it  is  not.  Gentlemen,  my  accusers  could  not 
eeriously  make  such  a  proposal  to  me ;  because 
tbey  must  know,  that  through  the  whole  of 
the  work  the  assertion  had  never  been  made. 
I  declared  in  mv  defence,  and  I  repeat  it  now, 
that  I  never  called  it  idolatrous.  The  charge 
is  a  lie.  They  were  afraid  to  put  my  vindica- 
lion  on  that  ground.  The  question  is  not 
>now,  whether  I  am,  or  am  not  the  author  oi 
the  pamphlet :  but  whether  in  any  part  of  the 
|)amphlet  the  church  of  England  is  said  to  he 
jdalatnms:  if  it  ware,  I  again  ios&t  thati 
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ou^ttohave  been  required  to  reHact  fiom 

the  assertion,  and  warned  of  the  stalutablo 
punbhment,  if  I  would  not.  GenUemen,  the 
whole  of  this  accusation  arose  from  the  igno* 
ranee  of  these  wretched  men ;  unable  to  com- 
pare the  different  forms  of  worship  whidi 
prev^  in  different  churches  in  Christendom^ 
they  imagined  that,  what  was  strictly  true  of 
the  greater  part  of  them,  must  be  meant  of  all; 
Does  then  the  church  of  England  associate 
with  the  worship  of  the  supreme  God,  the 
worship  of  created  beings  ?  Who  ever  said, 
or  supposed  this  ?  I  never  did.  Had  the  writer 
of"  Peace  and  Union,"  or  any  other  person 
said  so,  that  is  nothing  in  this  case;  I  do 
not  think  it,  and  indeed  it  was  never  advanced 
\i\  me.  Is  it  not  then  very  extraordmaiy^, 
that  of  two  errors  imputed  to  me,  I  do  not  m 
fact  maintain  either  ? 

3.  The  third  error  articled  against  me  is^ 
that  all  ecclesiastical  courts,  nuuLS,  and  tiUes, 
are  repugnant  to  the  spirit  of  Christianity: 
this  also  IS  an  iniamouslie:  I  never  said  thisv 
nor  ever  thought  it  I  leave  the  cabal,  and 
t)ie  judges,  to  reflect  that  I  pronounce  the  im^ 
putation  to  be  an  infamous  falsehood :  there  is 
no  such  sentence  in  the  pamphlet  from  which 
they  pretend  to  have  extracted  it  The  word 
*  are*  is  put  in,  and  the  word  <  hence'  left  but; 
and  such  insertions  and  omissions  of  words, 
such  pervernons  and  distortions  of  meaning, 
arise  from  the  most  abominable  wickedness: 
it  is  infamous  treachery.  Gentiemen,  you 
must  pardon  me,  if  I  am  warm  upon  this 
occasion ;  it  is  not  myself,  but  the  university 
and  its  members  that  I  am  protecting  against 
the  intrisues  of  judges,  managers,  and  ca^ 
bailers.  I  said  plainly  in  my  reply  to  this 
charge,  that  ecclesiastical  courts,  ranks,  and 
tities,  are  not  all  repugnant  to  the  spirit  of 
Christianity.  I  produced  from  scripture  ex« 
press  examples;  whose  authority  I  willingly 
acknowledged,  and  whose  expedience  I  rea^ 
dily  saw.  But  suppose  that  I  had  said  all 
which  I  have  been  misrepresented  as  saying, 
here  again  the  mode  of  proceeding,  such  aa 
the  statute  required  was  plain  and  obvioiiSb 
The  vice-chancellor  should  have  said;  Yoit 
have  maintained  all  ecclesiastical  courts, 
ranks,  and  titles,  to  be  unchristian :  it  is  an 
error — will  you  retract  from  ,it?  if  not,  you 
must  be  banished.  Why  was  this  not  put  to 
me?  I  answer,  because  my  enemies  knew 
that  I  should  at  once  have  answered,  such  an 
assertion  is  indeed  an  error :  it  cannot  be 
maintained :  I  do  most  willmgly  disclaim  it 
Can  any  tiling  more  be  wantinztostren^thea 
the  proofs  of  t&ir  malice  ?  Is  this  just  judg- 
ment? Is  this  the  conduct  of  an  equitabie  and 
upright  judge?  No,  Sir,  it  is  wickedness — 
wickedness  of  no  common  kind,  nor  such  as 
ordinary  men  are  subject  to :  it  is  not  igno^ 
ranee,  but  passwn— -deliberate,  abominable 
passion— the  result  of  malice  and  hatred, 
the  project  of  vicious  minds,  warped  by 
the  oesire  of  gaming  in&mous  preferment. 
Who  can  bear  of  such  proceedings^  without 
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pronoanchiv  them  abominablei  shameful, 
ficandalous ! 

I  have  been  punished  for  a  breach  of 
statute  of  which  I  ftm  not  guilty :  if  I  had 
been  guilty,  and  had  not  retracted,  then 
indeed  ui  the  proper  place  I  might  have  been 
subjected  to  the  sentence  decreSl. 

4.  The  last  error  charged  against  me  is, 
that  I  have  profaned  the  most  holy  offices  of 
the  church.  But  here  again  the  law  on  which 
i  was  tried  is  totally  silent :  the  statute  De 
Concionibus,  says  not  a  syllable  on  this  head. 
If  therefore  I  had  been  guilty  of  either  pro- 
faning or  ridiculing  the  offices  of  the  church, 
it  must  be  upon  some  other  law  that  1  ought 
to  have  been  tried,  and  to  some  other  punish- 
ment that  I  ought  to  have  been  subjected. 
But  the  fact  is,  I  denied  the  whole.  The 
offices  of  the  church  of  England  are  no  where 
reviled  in  the  pamphlet  called  "  Peace  and 
.Union;"  nor  did  the  promoter,  when  chal- 
lenged by  me  to  support  his  accusation,  pro- 
duce a  single  instance  in  which!  had  offended 
But  suppose  that  I  had  been  proved  guilty  of 
this  article ;  what  ought  to  have  been  the 
conduct  of  wise  judges^  and  benevolent  men  ? 
Had  they  been  actuated  by  the  love  of  justice, 
they  would  have  produceu  a  form  of  recanta- 
tion in  this  particular,  and  I  must  either  have 
flubscribod  to  it,  or  submitted  to  the  conse- 
quence. In  short,  the  recantation  proposed 
to  me,  ousht,  in  common  equity,  and  plain 
sense,  to  have  been  founded  on  the  several 
i>articulars  articled  and  proved  against  me. 
But  the  judge  and  the  cabal  had  formed  a 
very  different  project:  without  any  regard 
cither  to  the  forms  or  the  essence  of  justice, 
their  sole  view  was  to  punish.  This  was  the 
ground  of  their  first  resolution ;  not  a  voice  at 
the  meeting  was  found  dissenting,  though  I 
could  at  this  moment  produce  evidence,  that 
one  at  least  of  the  original  twenty-seven  had 
never  seen,  and  I  have  reason  to  believe,  that 
numbers  of  the  rest  had  never  read  thebook. 

These  are  a  few  of  the  gravamina  under 
which  I  have  struggled,  against  an  iniquitous 
and  malicious  prosecution.  The  last  alone  is 
sufficient  to  set  aside  the  sentence :  it  comes 
home  to  the  point,  that  my  judges  in  fact 
never  proposed  the  alternative  which  the 
BtMujte  reouines,  and  without  which  no  sen- 
tence cCMila  l)e  enforced. 

The  vice-chancellor  is  mistaken  in  sup- 
]»6ine  me  obstinately  attached  to  my  opinions 
since  I  shall  never  refuse  to  retract  any  error 
of  which  I  am  fairly  convicted.  But  the  rea- 
sons must  be  given  by  my  opposers:  I 
must  be  induced  by  argument,  not  by  com- 
pulsion :  and  I  again  affirm,  that  no  opi- 
nion of  mine  has  been  attempted  to  be  re- 
futed, nor  any  position  stated  which  I  had  an 
opportunity  of  retracting. 

XIV.  As  the  publishing  or  writing  a  book 
does  not  come  amongst  the  offences  specified 
in  the  statute  De  Concionibus,  so  no  in- 
stances have  ever  occurred  of  any  person 
Jaeing  pupished  under  that  Uw^  for  wnting  a 


book,  but  only  for  maintaining  viva  voce,  in  a 
public  university-exercise  some  point  or  doc- 
trine specifically  reprobated  in  the  statute. 
But  had  not  the  silence  of  the  law  been  suffi- 
cient, the  practice  of  the  university  is  decisive 
against  my  being  brought  to  answer  for  any 
thing  advanced  in  a  printed  book.  Is  not 
this  then  a  singular  and  most  oppressive 
grievance,  that  I  should  be  the  only  person 
selected  out  by  malice  and  ignorance  to  be* 
come  the  victim  of  intrigue,  and  to  suffer  by 
an  obsolete  law  on  which  no  person  before 
had  been  ever  prosecuted,  and  all  this  too  in 
an  age  which  lias  been  called  by  some  persons 
an  enlightened  age }  This  however  is  an  error 
with  which  I  cannot  Xte  charged.  I  have  not 
called  it  an  enlightened  age,  nor  shall  I  easily 
be  induced  to  call  it  so,  while  such  a  cabal  and 
such  judges  can  be  found  to  exist  in  it; — men, 
who  could  put  into  my  hands  such  an  infa- 
mous and  pitiful  paper  as  no  person  of  letters 
could  write,  nor  any  man  of  common  honesty 
subscribe.  Yet  these  persons  are  the  guar- 
dians and  instructors  of  our  youth,  and  ex- 
pected to  support  by  their  examples,  the 
interests  of  literature,  and  the  dignity  of  reli- 
gion. Thanks  to  God !  We  have  had  so  few 
as  the  twenty-seven  capable  of  such  conduct. 
The  uiuversity  has  not  lost  its  character  for 
liberality  and  learning.  I  have  received  marks 
of  friendship  innumerable  from  men  of  the 
most  distinguished  character  amongst  us,  such 
as  are  sufficient  to  redeem  us  in  the  opinion 
of  the  oublic.  In  behalf  of  men  like  these  I 
have  always  vindicated  the  masters  of  arts? 
they  are  not  all  favourers  of  these  wicked  and 
abominable  proceedings,  they  are  not  all  in- 
volved in  the  charge,  they  are  not  all  bigots, 
persecutors,  and  inquisitors.  There  are  num- 
bers of  men  amongst  us  very  different  from  the 
promoter  and  1ms  cabai.  I  am  proud  to  acknow- 
ledge the  partiailar  countenance,  which  has 
been  shown  me  by  clergymen  of  the  church 
of  Knglaml,  and  by  gentlemen  highly  re* 
spected  in  the  law,  who  have  expressly  and 
repeatedly  declared  their  abhorrence  of  these 
practices:  they  all  consider  it  as  a  great 
grievance  to  me  to  be  the  only  person  ever 
brought  to  answer  for  an  action  which  neither 
the  law  forbids,  nor  has  the  court  authority 
to  punish.  Upon  the  whole,  what  I  have 
hitherto  said  relating  to  the  fact,  may  be  re- 
duced to  one  very  short  statement ;  there  was 
no  evidence  before  the  court  on  which  my 
judces  could  pronounce  me  guilty  of  even 
publishing  the  book ;  there  was  no  proof  of 
any  thing  criminal  contained  in  it;  nor^  if 
there  were,  was  that  crime  cognizable  in  the 
oourt  which  tried  it. 

XV.  After  bix  long  days  however,  the  vice- 
chancellor  undertakes  to  declare  that  he  is 
satisfied  of  my  guilt,  and  that  the  heads  con- 
cur in  the  sentence;  but  there  is  a  very  ma- 
terial  defect  in  form.  It  does  not  appear 
from  this,  that  the  heads  were  all  satisfied  of 
my  guilt :  they  concurred  indeed  in  my  sen* 
tence;   but  it  does  AOt  foUosir,.  thai  Xheff 
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thought  I  deserved  it.  In  both  points  their 
concurrence  ought  to  have  been  declared;, 
and  the  want  of  this  declaration  affects  the 
whole. 

But  supposing  the  form  to  have  been  good, 
let  it  be  considered  only  for  a  moment,  how 
extremely  disgraceful  this  mode  of  checking 
the  freedom  of  investigation  must  be,  in  a 
place  devoted  to  the  purposes  of  literary  im- 
provement, how  utterly  mconsistent  with  the 
very  end  and  design  of  our  institution.  If 
false  or  dangerous  opinions  may  be  any  where 

J  produced,  where  can  they  be  uttered  with  so 
ittle  effect  as  in  the  midst  of  persons,  quali- 
fied at  once  by  ability  and  zeal,  by  reason 
and  argument,  to  expose  their  fallacy,  and  to 
repel  their  danger  ?  Such,  Sir,  are  the  modes 
naturally  to  be  expected  "from  literary  men; 
and  such  ought  to  have  been  the  mode 
adopted  by  the  men  who  caballed  apinst  me. 
Let  the  promoter,  Sir,  or  any  of  his  party, 
write  a  book,  containing  sentiments  which  I 
feel  myself  interested  to  oppose :  I  here  en- 
gage, that  I  will  not  make  a  party  in  the  uni- 
versity to  rouse  the  indignation  of  the  vice- 
chancellor  and  the  heads  against  him ;  I  will 
answer  it  by  argument  and  reason ;  and  if 
my  objections  are  replied  to,  will  vindicate 
their  strength,  or  acknowledge  my  mistake. 

Having  "stated  these  grievances  to  you, 
gentlemen,  I  request  that  you  would  take 
them  into  your  serious  consideration,  and  on 
account  of  each  separately  and  all  conjointly, 
I  desire  that  the  sentence  of  the  vice-chan- 
cellor may  be  reversed,  as  totally  unfounded 
in  law.  Asa  master  of  arts  of  this  university, 
I  can  only  be  punished  bv  the  statutes  of  the 
university :  as  an  Englishman,  I  am  subject 
to  no  punishment  but  by  the  direction  of  the 
laws  of  the  land. 

Amenable  as  I  know  myself  to  be  to  these 
laws,  and  submissive  as  I  should  have  been 
to  legal  jurisdiction,  legally  exercised,  I  never 
will  submit  to  any  punishment  in  this  coim- 
try,  not  authorized  either  by  the  statutes  un- 
der which  I  am  tried,  or  by  the  laws  of  the 
land.  It  is  on  this  ground  that  the  liberty 
of  Englishmen  stands,  that  the  proceedings 
against  a  man  accused  must  be  open,  and 
that  his  trial  must  be  by  law.  Even  in  those 
cases,  where  juries  are  not  admitted,  still  he 
must  be  tried  by  law ;  and  there  is  not  a 
maxim  in  life  which  I  would  more  particu- 
larly enforce  than  this ;  that  law,  law  must 
be  the  ground  and  guide  of  all  our  civil  con- 
duct. And  here  I  cannot  forbear  congratu- 
lating that  part  of  my  audience,  who,  by 
tlieir  situations,  are  exemptetl  from  any  re- 
sponsibility to  jurisdictions  like  that  under 
which  I  have  been  tried.  Let  them  think 
themselves  happy  that  they  can  be  tried  only 
by  the  known  laws  of  their  coimtry,  by 
courts  legally  established,  and  the  verdict  of 
a  jury.  Yes ;  I  do  declare,  that  for  any  of- 
fence, of  whatever  kind,  I  would  rather  sub- 
mit my  cause  to  any  jury  of  twelve  men,  in 
whatever  manner,  or  from  whatever  ranks 


impuinelied,  than  to  a  set  of  judges,  however 
qualified  by  learning  or  abilities,  who  caa 
yet  think  themselves  at  liberty  to  act  in  the 
unprecedented  and  unwarrantable  manner  of 
the  vice*  chancellor's  court.  Much  as  I  value 
the  distinction  of  a  master  of  arts  of  this  uni- 
versity, I  feel  myself  infinitely  more  happy 
as  an  Englishman,  that  I  cannot  be  punished 
but  by  law.  I  cannot  be  imprisoned  :  I  can- 
not be  banished  from  my  native  country, 
but  by  a  jury :  and  if  I  am  to  be  punished 
after  a  verdict  found  by  a  jury,  still  that  sen- 
tence must  be  according  to  law.  In  my  case, 
the  sentence  was  not  according  to  law ;  for 
no  recantation  was  proposed  from  the  pro- 
tended charges,  because  they  knew  that  I  * 
might  have  signed  it  without  the  least  hcsi* 
tation. 

I  cannot  conclude,  without  again  declaring 
that  in  these  proceedings  I  have  all  along 
considered  myself  as  acting,  not  merely  on 
my  own  account,  but  in  oehalf  of  every, 
member  of  the  university :  that  we  maj 
none  of  us  hereafler  be  exposed  to  the  incon- 
venience and  obloquy,  that  I  have  laboured 
under  for  many  months ;  be  withdrawn  from 
our  studies  to  answer  the  cavils  of  malice  and 
impertinence  ;  or  be  in  danger  of  ruin  from, 
a  factious  cabal,  composed,  for  the  greater 
part,  of  incn  intriguing  for  preferment,  or  kd 
away  by  bigotry  and  fanaticism. 

[Here  Mr.  Frend  ended :  and  Sir  W.  Wynae 
asked  Dr.  Kipling,  if  he  had  any  thing  to 
offer  in  reply  to  Mr.  Frend.] 

Dr.  Kipling.  I  have  heard  nothing  that  re- 
quires any  reply.    I  leave  it  all  to  the  Court. 

Mr.  Frend  desired  that  Dr.  Kipling  would 
repeat  what  he  had  said,  as  he  had  heaid 
him  very  imperfectly. 

Dr.  Scale  to  Dr.  Kipling,  I  beg  you  wiM 
repeat  what  you  said  just  now. 

Dr.  KipHng,  I  am  willing  to  subaiit  the 
whole  to  the  Court. 

Mr.  Frend.  The  promoter,  then,  has  nothing 
to  observe  on  any  of  the  diarges  ? 

Dr.  Kipling.  No,  not  any  thing ;  I  have 
nothing  to  say. 

Mr.  Frend.    I  believe  so. 

The  Court  was  then  adjourned  till  afVcr  the 
congregation  in  the  afternoon. 


Fourth  Coukt. 
Before  the  right  honourable  and  right  wor- 
shipful William  Wynne,  &c.  between  the 
hours  of  six  and  eight  in  the  afternoon 
of  the  S9th  day  of  June,  &c. 

Sir  William  Wynne  addressed  the  Court  as 
follows : 

We  have  conferred  together  since  the 
morning,  and  the  gentlemen  with  whom  I 
havB  the  honour  to  oe  connected,  have  Ui&- 
nimously  commissioned  me  to  give  the  sen- 
tence I  am  about  to  pronounce,  llie  cause . 
was  originally  instituted  in  the  vice-chancel-^ 
lor's  court,  in  which  Mr,  Frend  was  siimmoncdf 
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\if  citation  to  appear  before  the  vice-chanoellor 
aod  assessors,  for  violating  the  laws  of  the 
universitv,  particularly  the  statute  De  Concio- 
nihtis.  [Here  the  words  of  the  citation  were 
quoted.] 

To  this  citation  Mr.  Frend  appeared  on  the 
Sd  of  Ma^,before  the  vice-chancellor^  and  eieht 
heads  of  colleges  and  the  commissary  as  nis 
assessors.  Mr.  Frend  excepted  to  their  juris- 
diction as  a  court,  and  delivered  in  a  protest 
[Here  the  words  of  the  protest  were  redted.] 

This  {irotest  was  taken  into  consideration 
by  the  vice-chancellor  and  his  assessors }  and 
the  vice-chancellor  pronounced  for  the  juris- 
diction of  the  Court :  and  we  are  of  opinion 
.  that  the  vice-chancellor  was  right  The  pro- 
test goes  upon  the  assumption,  that  the  two 
courts  are  mstinct  jurisdictions:  for  which  we 
find  no  authority  either  in  the  sUtutes,  or  the 
practice  of  the  university.  For  the  new  regu- 
Utions  by  queen  Elizabeth,  reouire  no  new 
court:  the  statute  which  directs  tnat  the  vice- 
chancellor  should  not  proceed  in  certain  cases 
without  the  concurrence  of  the  heads,  is  only 
a  regulation  of  the  Court ;  it  makes  no  altera 
lion  in  the  Court  itself.  The  addition  of  a 
certain  number  of  persons  authorized  to  sit 
with  the  Vice-chancellor  in  certun  cases,  is 
no  alteration  of  the  Court,  except  only  in  that 
partioilar  expressly  mentioned  by  the  law 
Something  similar  to  this  mav  be  observed  of 
otiier  courts  of  law  established  in  this  country. 
llie  court  of  KingVbench  has  varied  at 
times  the  number  of  its  judges;  but  no  alte- 
ration took  place,  either  in  the  court  itself,  or 
the  mode  of  its  proceedings.  Tbb  court  of 
chancery,  if  necessary,  cSih  in  others  as 
assessors:  yet  no  alteration  is  thus  made 
either  in  this  court  or  its  proceedings.  In 
^  court  of  admiralty,  in  cases  of  damages, 
assessors  are  called  in,  and  pilots  of  the 
IViniQr  House   sit  with  judges   and   dele- 

res.  These,  however,  make  no  alteration 
the  nature  of  the  court,  but  are  added 
merely  as  advisers.  So  in  the  present  case, 
although  the  heads  joined,  with  the  vice- 
chancdlor  in  giving  sentence,  they  make  no 
nart  of  the  Court;  nor  do  we  see  any  ground 
for  the  distinction  pretended  between  the  au- 
thority of  the  vice-chancellor's  court,  and 
that  of  the  vice  chancellor  and  heads  of  col- 
leges. Mr.  Frend  has  objected  that  the  con- 
currence of  the  heads  was  necessary  in  the 
whole  of  the  proceedings  as  well  as  in  giving 
sentence.  The  statute  De  Condonibus  re- 
quires no  such  thing:  the  words  of  the  statute 
are  not "  cancellsni  et  prsfectorum  jussu,"  but 
**  cancdlariijussu  cum  assensu  majoris  partis 
pnefectorum :"  these  words  are  materiallv  dif- 
tereot,  and  the  vice-chancellor  has  clearly  by 
this  statute  a  right  to  proceed  without  the 
concurrence  or  assent  of  the  other  heads  till 
he  comes  to  the  sentence  itself.  To  this  in^ 
deed  their  assent  is  required :  but  to  nothing 
more.  In  vhalever  manner,  or  however  they 
may  be  qualified,  they  are  authorized  to  give  it, 
whether  the  evidence  was  delivered  in  their 
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presence,  or  they  were  informed  by  the  w^ 
chancellor,  no  one  can  dispute  the  sentence. 
This  being  the  case,  I  conceive  that  no  objeo- 
tion  can  Tie  against  the  master  of  Trimty'a 
absence  on  some  days  of  the  trial.  So  long 
as  he  assented  to  the  sentence,  it  was  not  ne- 
cessary for  him  to  be  present  at  the  whole  of 
the  proceedings:  however  desirous  he  might 
be  to  get  the  best  information,  it  was  not 
essential  to  the  giving  his  assent  that  be 
should  have  personally  attended  at  the  trial, 
Mr.  F^end  observed  further,  that  the  hirisdic' 
tion  of  the  vice-chancellor's  court  and  that  of 
the  vice-chancellor  and  heads  must  necessa- 
rily be  difierent,  as  there  can  be  no  appeal 
from  the  vice-chancellor  and  heads  to  the 
senate :  now  this  is  odd,  as  he  has  himself  ap- 
pealed from  them  as  vice-chancelto  and 
heads,  to  the  senate,  and  we  sit  here  in  con- 
sequence of  that  very  appeal.  On  these 
grounds  his  renunciation  of  their  authority 
was  over-iuled  by  the  vice-chancellor:  and 
the  delegates  think  that  lie  acted  ri^htiy. 

The  charges  were  then  read,  particular  pas* 
sa^  recited  from  the  pamphlet,  and  the  Grace 
of  1603,  and  the  Statute  De  Concionihus  re- 
ferred to.  Dr.  Kipling  then  called  witnessea, 
which  was  objected  to  by  Mr.  Frend  till  tiie 
iecundut  die*  juridicu$^  and  he  grounded  his 
objection  on  a  part  of  a  Grace  passed  in  t()09i 
But  in  another  part  of  the  very,  same  grace 
the  judge  is  expressly  allowed  a  more  sum^ 
mary  mode  of  proceeding. — [Here  sir  W. 
W^nne  quoted  the  words  '<  nisi  cause  sint 
leviores  et  ordinaris  in  quibus  potest  judex 
sUtim,**  &c.].  But  whether  the  cause  be 
Uvwr  or  iongior  seems  left  entirely  to  the 
direction  of  the  judge,  and  by  virtue  of  that 
direction,  the  vice-chancellors  have  in  all 
cases  of  late  summarily  proceeded :  and  that 
the  party  accused  might,  however,  have  no 
just  cause  of  complaint  for  want  of  time,  m 
sufficient  interval  was  allowed.  By  the 
Grace,  indeed,  it  appears,  that  in  deciding 
what  are  to  b«>  considered  as  Uviorei  cmta^ 
the  judge  may  use  a  discretionary  power,  and 
may  proceed  summarily  upon  them :  this  has 
been  confirmed  by  long  practice ;  and  it  does 
not  appear  that  the  proceedings  in  the  vice- 
chancellor's  court  have  been  carried  on  by 
examination  of  witnesses  upon  allegations, 
and  interrogatories,  and  subsequent  publica- 
tion. Witnesses  were  in  cunbequence  exa^ 
mined.  Mr.  Frend  objected  to  Uie  evidence 
of  Mr.  Kilvinvton  and  Mr.  Liovd,  on  the 
ground  of  their  oeing  accusers,  and  concoued 
in  the  prosecution.  And  had  it  appeared  that 
these  gentlemen  had  any  interest  in  the 
cause,  especially  in  the  costs  of  suit,  or  any 
previous  dispute  or  quarrel  with  tlie  party,  or 
any  malice  asainsi  him  these  are  circtmi- 
stances,  which,  though  they  would  not  have 
rendered  them  incompetent  as  witnesses,  yet 
would  have  made,  agsunst  the  credit  to  be 
given  them.  But  tiicre  appears  no  reason  for* 
suggesting  any 'thing  ot  this  kmd  ag^siost 
them,    llieir  public  reaentment  of  die  ^lux^ 
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phlet aflbrds no gnmod  for  objection;  their 
ifidigoalion  appears  to  have  been,  not  against 
tiie  person,  Dut  bi»  publication :  they  were 
therefore  strictly  allowable  as  witnesses;  and 
the  evidence  they  gave  seems  impartial  and 
dear.  The  same  objections  were  suggested 
to  have  beea  made  against  other  witnesses, 
but  these  not  appearing  on  the  minutes  of 
the  Court,  I  call  them  "barely  suzgested,  no 
evidence  appeared  of  their  having^en  made, 
and  therefore  no  weight  was  allowed  them. 

Mr.  Trend's  next  objection  was,  that  the 
original  Minutes   of  the    Evidence    ^en 
down  by  the  registrary,  ought  to  have  been 
kept  in  the  court,  but  that  they  were  taken 
out  of  court,  and  put  into  the  possession  of 
the  promoter,  and  therefore,  have  lost  their 
atrthentieity.    As  the  fact  has  not  been  con- 
troverted, we  must  consider  it  as  admitted. 
At  some  period,  the  proceedings  must  go  into 
the  hands  of  all  the  parties :  Mr.  Frend  must 
have  had  copies  given  to  him,  at  what  time  I 
do  not  know.     But  the  objection  is  taken  up 
on  that  radical  maxim,  that  no  evidence  shall 
be  communicated  before  publication.    If  this 
had  been  a  close  examination,  then  indeed  it 
would  have  been  a  fatal  proceeding.   But  this 
was  an  examination  in  open  Court,  taken  down 
in  the  most  deliberate  manner,  hy  the  proper 
officer,  and  might  also  have  been  taken  down 
by  the  promoter,  or  any  of  his  friends.    It 
^as  therefore  indifferent  in  what  manner  the 
promoter  came  by  it;   whether  the  originals 
came  into  his  hands  if  those  originals  under- 
went no  alteration  tbcre,  and  that  they  did 
not,  has  been  sworn  by  the  registrary.    But 
Mr.  Frend  ol^ected  also  to  the  mode  of  taking 
the  depositions  at  various  times.    It  would^ 
to  be  sure,  have  been  more  regular,  if  the  de- 
position of  each  witness  had  been  taken  all  at 
once :   but  it  is  no  unusual  thing  in  courts  of 
law,  by  leave  of  the  Court,  to  have  up  evi- 
dence at  different  times.    I  remember  one 
'  instance,  in  a  particular  trial,  where  a  witness 
having  said  what  he  had  not  mean^  the  cause 
was  rescinded,  to  take  the  deposition  of  that 
witness  again-    Mr.  Frend  objected  next,  that 
several  leading  questions  had  been  asked,  but 
the  instances  did  not  appear  fo  us  to  be  of 
such  a  nature  as  to  justify  the  complaint. 
One  witness  was  called  and  reminded  what 
he  had  said  before.     [Here  Bowtell  senior^s 
evidence  was  referred  to    "  You  told   the 
Court,  &c."]    I  do  not  apprehend  that  to  be  a 
leading  question.    An  examination  conducted 
m  a  court  familiarized  to  legal  processes, 
might  perhaps  have  been  carrira  on  in  rather 
s  more  proper  manner  in  point  of  regularity; 
but  to  this  I  make  one  general  reply :  the  in- 
experience of  the  parties  who  conducted  the 
proceedings,  and  of  the  Court  in  which  they 
were  carried  on.    It  would  be  a  very  unhappy 
thing,  if  the  members  of  this  university  were 
conversant  in  matters  of  this  nature :  they  are 
much  more  useflilly  employed.    If  it  appears 
tet  in  this  case  ^ey  have  conducted  them* 
iehe8wiihcaation,witha8triclrmtfd  to  truth 
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and  the  substantial  endsofjustiee,  little  regard 
oueht  to  be  had  to  objections  of  informality 
ana  inexperience;  and,  I  must  say,  I  never 
saw  depositions  taken  with  greater  impartiality, 
or  witnesses  appear  with  less  forwardness  to 
favour  the  party  by  whom  they  were  called. 
But  there  is  jret  one  objection,  the  vice-chan-> 
celWs  rejection  of  an  appeal  to  absolution  in 
bar  of  sentence.    I  think  it  very  evident,  that 
the  occa^on  and  the  offence  considered,  the 
vice-chancellor  could  do  no  otherwise  than  re* 
ject  such  an  appeal.    There  are  many  of  the 
old  statutes,  by  which  excommunication  waa 
usually  inflicted  on  many  offences  not  now 
thought  deserving  so  severe  a  censure.     To 
avoid  hurting  tender  consciences  in  those 
days,  absolution  was  pronounced  at  the  end 
of  every  term :  but  that  this  provision  should 
be  construed  to  extend  to  offences  stated  to  be 
contrary  to  the  statutes,  can  never  be  allowed : 
the  protest,  therefore,  waa  very  properl^^  dis- 
missed, and  the  vice-chancellor  acted  pertectiy 
light. 

Mr.  Frend  has  this  day  urged  as  a  matter 
of  Uie  greatest  consequence,  that  the  prosecu- 
tion was  malicious ;  and  he  spoke  of  the  pro* 
moter,  and  of  many  other  persons  of  the 
highest  rank  and  the  most  respectable  cha- 
racter in  this  place,  in  terms  which  nothing 
but  his  present  unfortunate  situation  and  the 
heat  and  agitation  of  his  mind  could  excuse  : 
in  charity  to  him,  I  hope  that  on  reflection  he 
will  be  siucerely  sorry  for  the  expressions  he 
has  made  use  of.  It  is  sufficient  for  us  to  say 
the  charge  is  not  relevant  at  all ;  courts  do 
not  inquire  into  the  motives  of  a  prosecutions 
it  is  impossible  for  them  to  be  ascertained;  and 
if  it  could  be  done,  it  could  not  weigh  in  de« 
termining  the  guilt,  or  the  innocence  of  the 
party  accused ;  these  must  depend  uu  the  real 
merits  of  the  cause,  and  the  facts  actually 
proved  in  evidence. 

In  the  first  place,  then,  it  appears,  from  the 
name  of  Mr.  Frend  in  the  title  page,  that  he 
wi|s  the  author  of  the  pamphlet:  Ihis  indeed 
goes  but  a  little  way ;  and  though  the  pro* 
surtiption,  which  itaflbrds,  remams  till  it  be 
removed,  yet,  for  leeal  proof,  it  must  be  al- 
lowed that  great  conSrniation  is  wanted.  In 
the  evidence  of  Uodson,  such  circumstances 
occur  as  leave  little  room  to  doubt ;  yet  even 
this  evidence  is  slight,  compared  with  what 
appeared  on  subsequent  inquiry ;  the  evidence 
of  Bowtell,  and  the  correspondence  with  Mr. 
Watson.  In  these  notes,  Mr.  Frend  does  over 
and  over  again  speak  of  this  pamphlet,  and 
the  appendix  as  his :  indeed  he  seems  to  have 
exerted  more  activity  than  is  usual  in  a  com- 
mon publication.  The  only  question  now 
remainine  is  whether  there  be  any  thing  in 
the  pamplilet  which  comes  under  the  statute 
De  Concionibus.  The  modes  of  uttering 
expressly  prohibited  in  this  statute  are, 
preaching,  common-placine,  and  public  lec- 
tures; but  these  are  not  ail:  the  statute  evi« 
dently  goes  fiirther,  and  includes  much  more 
in  the  expression,  atU  ulittr  puUkl.  The 
3  X 
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«d1j    question    is,    whether    printing    and 
publishine    a  pamphlei  comes  within  this 
clause?    Mr.  Frend    contended,  that  alUer 
public^  must  refer  only  to  some  mode  of  pub- 
licationy  of  the  same  kind  widi  those  before 
particularly  described,  and  cannot  apply  to 
any  doctrine,  or  position,  not  maintained  and 
supported  vivi  toee.    But  I  do  not  apprehend 
that  this  coukl  be  allowed,  in  the  strictest  way 
of  interpretation,  even  of  the  statutes  of  the 
realm,    much   less  of  the  statutes  of  the 
university  which  admit  of  a  more  liberal  inter- 
pretation.   We  are  here  to  consider  the  spirit 
of  the  statute,  the  intention  of  the  founder, 
and  the   extent  of  the  mischief  which  it 
was  intended  to  prevent.     It  is  certain,  that 
publisliiiig  by  printing  is  more  general,  and  in 
all  respects  more  pernicious,  than  by  any  viva 
voce  declaration;   Thereibre  if  Mr.  Frend's 
pamphlet  contains  any  matter  prohibit«)  in 
the  statute,  it  is  comprehended  within  the 
expression  <<  teu  alUer  public^:'    Of  the  par- 
ticular parts  and  passao;es  in  this  pamphlet,  I 
shall  take  notice  of  on^  three. 

1.  In  page  thirty-nme  alone,  there  is  lan- 
guage sufficient  to  justify  the  sentence  we  are 
about  to  give.  **  Hence  ecclesiastical  courts, 
ecclesiastical  ranks  and  titles,  ecclesiastical 
dress,  all  repugnant  to  the  spirit  of  christiani- 
^."  It  has  been  sUted  by  Mr.  Frend,  that  this 
passage  was  not  fakly  quoted ;  and  he  denies 
that  any  such  meaning,  as  the  promoter  has 

fiven  to  it,  can  be  inferred  from  the  original ; 
ut  we  think  the  meaning  is  clearly  determin* 
ed  from  the  context;  "  The  christian  world/' 
.&c.  in  the  same  page,  to  *'  concerns.  Hence," 
&t.— Now, in  all  puin  construction^  the  sense 
put  upon  these  words  by  the  promoter  is 
the  true  meaning  of  them  ;  and  if  so,  how  it 
can  be  said  that  they  are  not  against  ali^em 
siatum  et  gradum,  I  do  not  know :  at  the  close 
of  the  passage  they  are  all  pronoonced  ^  re* 
pugnantto  the  spirit  of  Christianity ;"  and,  the 
writer  of  such  a  passage  must  be  admiUed  to 
be  guilty  of  the  chaise. 
,  2.  Asain  «  The  laity  like  brute  beasto 
sit  tamely  under  this  usurpation,  A  man,  if  a 
priest  or  minister  enters,  is  not  master  of  his 
own  house;  he  must  not  thank  God  fov  the 
blessings  of  providence  at  his  own  table;  he 
cannot  pledge  his  faith  to  a  lovely  woman  with- 
out the  interference  of  the  priest ;  his  ofispriog 
must  be  sprinkled  by  sacred  hands  ^  and  at 
death  he  is  not  committed  to  his  long  home 
without  another  spiritual  incantation."  How 
words  could  be  pronounced  mora  injurious  to 
the  clergy  of  this  kingdom  than  representing 
them  as  tyrants  and  usurpers,  I  cannot  see. 
The  person  who  uttered  them  must  be  consi- 
dered jw  teaching  the  laity,  that  they  are  bnite 
beasts  if  they  submit  to  this  usurpation ;  and 
therefore  I  cannot  but  think  that  the  writer 
must  mean  to  oppose  the  degrees  and  ranks 
esUblished  by  the  church  of  fijgland. 

5.  The  latter  part  of  the  sentence  speaks  of 
three  of  the  most  sacred  offices  of  our  chureh 
ui  a  contumelious  and  irreverent  mannei^— 
baptism,  marriage,  and  burial:  we  are  thae- 


fbre  clearly  of  opinion,  that  the  viee-chancel^ 
lor  was  well  founded  in  determimng  that  fidr. 
Frend  had  ofiendedaniB8tthe45th  statute.  It 
has  been  alleged  by  Mr.  Fiend,  that  he  was  not 
called  upon  to  retract,  in  virtue  of  there  being: 
no  particular  errors  or  passages  specified  in  the 
form  prescribed;  but  in  fact  ne  was  called 
upon  to  retract--the  form  is  before  the  Court. 

[Here  the  form  of  recantation  was  read.] 
Mr.  Frend*s  assertion  rests  on  this,  that 
the  recantation  pressed,  did  not  contaia 
any  particular  specification;  but  we  are 
of  opinion,  that,  if  .any  passages  whatever 
are  to  be  found  in  the  pamphlet,  which  go 
agfunst  the  statute,  the  requiring  of  him  to 
retract  from  the  book  which  contains  such 
passages,  is  strictly  proper.  Now,  I  have 
pointed  out  three  passages,  in  which  the 
pamphlet  does  expressly  controvert  the  pro* 
visions  in  the  statute.  The  form,  theremre, 
was  proper ;  besides,  by  that  statute,  the  party 
is  oblieed  to  conform  in  whatever  manner  tiim 
vice-chancellor  shall  direct  **  to  m§da  qmo  iiU 
preMtribUur :"  The  party  had  no  pretence  Ift 
dictate  the  manner  m  which  he  was  to  make 
hb  recantation.  We  are  thereibre  unaHi* 
mously  of  opinion,  that  in  this,  and  in  aveiy 
partof  the  proceedings,  the  vice-chancel  lor  did 
right,  and  we  affirm  dm  sentence. 

Accordingly  tlie  sentence  of  the  Court 
below  was  affirmed  as  follows:  Whereas  by 
by  Grace  of  the  university  dated  t4ith  June 
1793,  William  Wynne,  knight.  Dr.  John  Hey, 
Dr.  Seale,  Edwara  Chiistiui,  master  of  aits^ 
and  John  Lane,  master  of  arts,  were  appointed 
judges  delegates  in  a  certam  cause  of  appealer 
complaint  between  William  Frend,  master  oC 
arts,  and  fellow  of  Jesus  college,  in  this  iini* 
veruty,  party  appellant,  or  compUdning,  oa 
the  one  part,  and  Thomas  Kipling,  doctor  ia 
divinity,  party  appelhite  and  complained  of» 
on  the  other  part.  We  the  saaa  Willian^ 
Wynne,  John  Hey,  John  Barlow  Seale,  fid- 
ward  Christian,  and  John  Lane,  having  takea 
the  said  cause  into  our  serious  consideration, 
after  having  examined  the  several  proceed- 
ings  had  therein  before  the  right  worshipful 
Isaac  Milner,  doctor  of  divmity,  vice-chan- 
cellor of  this  universitv,  which  have  beea 
transmitted  to  us;  and  having  heard  the  ar- 
guments ursed  by  the  appellant  in  si^poft  of 
nis  appeal,  Do  by  this  our  definitive  sentence 
pronounce  aga'mst  the  said  appeal  made  and 
interposed  in  this  behalf;  anil  that  the  judge 
from  whom  the  said  cause  is  appealed,  hath 
acted  riditly,  justly,  and  lawfully.  And  we 
do  hereby  affirm  the  sentence  proaoiinoad 
by  him  in  the  said  cause. 

(Signed)  Wiluam  WviiiiB, 

Joan  Het. 
Jonii  Baalow  Ssau. 
JoBW  Lams. 
EnwAan  Csmstiaic. 
Mr.  Fiend  now  demanded  a  copy  of  the 
sentence;,  and  theUourt  wae dissolved :  bi]% 
before  the  delegates  Icfl  the  schools,  be  rose, 
aad  sud:  Ideure  it  may  be  understood^  ttat 
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mj  present  intentioii  is,  to  a|>peatl  from  this 
unjust  sentence^  to  the  court  or  King^s-bench 
where  I  hope  etexy  Englishman  will  meet 
withJQsti€t. 


FROC££DINGS 

IN  TUB 

COURT  OF  KING'S  BENCH. 
WedneidBy,  Nm.  85, 1794. 

These  proceedings  are  thus  reported  by 
Ifessrs.  Dumford  and  Bast,  6  T.  R.  89—115. 

The  King  agtuntt  the  Chancellor^  &a  of  the 
University  of  £ambridge. 

Upon  an  application  for  a  mandamus  to  the 
Vioe-chancellory  &c.  of  the  imiversity  of  Cam- 
•bridge,  commanding  them  to  restore  William 
Frend  to  the  franchises  of  a  resident  master  of 
«ts  of  the  said  university,  it  appeared  from 
Mr.  Flrend's  affidavit,  that  he  was  a  master  of 
arts  and  fellow  of  Jesus  College  in  Cambridge, 
and  as  such  entitled  to  a  vote  in  certain  elec- 
tions of  officers,  &c.  and  may  be  elected  him- 
"self  to  certain  offices  of  annual  profit,  and  en- 
titled to  the  use  of  the  books  in  the  public 
library,  and  to  commons,  and  other  advan- 
tages, while  resident  in  the  nniversity,  for 
which  he  cannot  enioy  or  receive  any  com- 
pensation if  prevented  residing  therein.  That 
on  the  94th  of  April,  1799^  he  received  a  citar- 
tion  from  the  vice-chancellor  and  his  assessors 
to  anpear  at  his  then  next  court  to  be  held  at 
the  law  schools  on  the  3d  of  May  following  lo 
answer  an  accusation  laid  before  the  vice- 
chancellor  by  Dr.  Kipling,  deputy  regius  pro- 
feasor  of  divinity,  for  havmg  violated  the  laws 
•od  statutes  of  the  university,  particularly 
the  statute  De  Concionibus,  by  publishing 
and  dispersing  within  the  university  a  certain 
pamphlet,  intituled,  &c. :  that  the  deponent 
appwed  on  the  3rd  of  May  at  the  court  of 
tne  vice-chancellor,  and  excepted  against  the 
jurisdiction  of  the  same  over  the  said  cause, 
on  the  ground  that  offences  against  the  statute 
De  Condonibtts  were  not  cognisable  in  the 
vioe-chanoellor's  court,  which  is  a  court  of  re- 
eoffd,  and  competent  to  compel  the  attend- 
aooe  of  witnesses;  but  that  such  offences  are 
by  the  statute  made  cognieable  by  the  chan- 
cellor and  the  major  part  of  the  heads  of  col- 
leges within  the  university;  which  the  depo- 
nent coneeived  to  be  a  distinct  jurisdiction 
from  the  vice«haneelIor*s  court,  and  not  in- 
vested with  nmilar  powers,  being  neither  a 
iTOart  of  record,  nor  competent  to  compel  the 
attendance  of  witnesses.  That  the  vice- 
chanoeUor,  however,  over^niled  the  exception, 
and  accepted  the  charges  in  writing  against 
the  deponent,  which  were  then  and  there 
lead  by  Dr.  Kipling  the  promoter ;  that  the 
Court  adjourned  from  time  to  time,  and  the 
exam^inatiOD  of  witnesses  was  taken  in  sup- 
port of  the  charies.  That  at  an  adjourned 
court  on  the  S8Ui  of  May,  179S,  the  vice- 
chancdlor  infonned  the  deponent  that  he  was 
of  opinion  that  the  d^Kment  was  proved  to 


be  the  author  and  publisher  tyf  the  pamphlet 
in  question,  and  that  by  writing  ana  publish- 
ing it  within  the  university  he  had  offended 
against  the  latter  part  of  the  statute  De  Con- 
cionibus;  and  the  vice-chancellor  then  read 
certain  resolutions  to  that  effect,  made  by 
himself  and  other  heads  of  colleges,  which 
concluded  by  requiring  the  deponent  to  re- 
tract and  publicly  confess  his  error  and  teme- 
rity in  the  foUowinff  manner;  "I  William 
Frend,  M.  A,  &c.  do  acknowledge  that  by 
Wt-iting  a  pamphlet  intituled,  &c.  and  b^  pul>- 
lishing  the  same  within  the  university  of 
Cambridge,  I  have  offended  against  the  'latter 
part  of  the  statute  De  Concionibus,  as  ex- 
pressed in  the  following  words;  Prohibenw* 
ne  quisquam,  &c.    I  do  therefore  by  the  di- 
rection of  the  vice-chancellor,  with  the  assent 
of  the  major  part  of  the  heads  of  colleges,  re- 
tract and  publicly  confess  my  error  and  teme- 
rity, as  the  said  statute  requires."    That  the 
deponent  objected  to  the  generality  of  the  re- 
cantation,  no  specific  error  being   therein 
pointed  out,   nor  it  being  shown  in  what 
inanner  he  had  violated  the  statute  De  Con- 
cionibtis ;   and  therefore  he  refused  to  retract 
intlieform  proposed;   whereupon  the  vice- 
chancellor,  with  the  assent  of  the  major  part 
of  the  heads  of  colleges,  decreed  sentence  of 
banishment  from  the  univer^ty  aeainst  the 
deponent,  and  refused  to  receive  a  plea  of  ab- 
solution which  was  tendered  by  the  deponent 
in  bar  of  the  sentence ;  the  vice-chancellor  or 
his  deputy  having  in  the  Cambridge  term  pre- 
ceding the  passing  of  sentence  pronounced 
the  following  absolution  in  public  congreg^ 
tton ;  Auctoritate  nobis  commissi  ^nos  absol- 
vhnus  vos  ab  omni  lev!  negligentiA,  forisfacp- 
tione,  seu  transgressione  statutorum,  privile^ 
giorum,  et  consuetudinuni,  et  Deo  et  sacra- 
mentis  ccclesiie  vos  restituimus  in  nomine 
Dei.  &c.    That  the  deponent  afterwards  ap- 
pealed from  the  said  sentence,  which  app^I 
was  heard   before   certain   delegates,   who 
affirmed  the  sentence.     That  on  the  14th 
November,  1795,  the  deponent  tendered  his 
vote  upon  the  election  of  the  vice-chancellor, 
which  was  rejected  on  account  of  the^said  sen- 
tence of  banishment  against  him,  on  which 
account  also  he  had  been  refused  the  use  of 
the  books  of  the  university  library.    He  fur- 
ther stated  that  by  the  constitution  of  the 
vice-chancellor's  court  it  is  not  necessary  that 
any  of  the  h^kds  of  colleges  should  be  present 
therein,  and  that  those  who  do  attena  it  are 
merely  assessors  of  the  vice-chancellor,  and 
do  not  join  in  any  sentence  pronounced  bv 
him;    that  it  has  been  usual  to  hold  such 
court  in  the  law  schools  or  some  other  public 
I^ace  in  the  universitv,  and  that  it  is  an  open 
court.    He  also  stated  his  information  and  be- 
lief that  there  is  no  instance  of  any  prosecu- 
tion for  an  offence  against  the  statute  De 
Concionibus  in  the  vice-chancellor's  court; 
but  on  the  contrary,  many  instances  of  pro- 
ceeding thereon  before  the  vice-chancellor 
and  the  heads  of  colleges  privately  assembled 
for  that  purpose. 
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Other  affidavits  made  in  support  of  the 
rule  set  forth  the  whole  proceedings  in 
the  vice-ch  an  cellars  court,  &c. ;  by  which 
It  appeared  that  in  ''the  articles  exhibited 
against  Mr.  rrciul  all  the  objectionable 
parts  of  his  pamphlet  were  set  forth.  The 
affidavits  further  stated  certain  objections 
to  the  mode  of  appointing  the  delegates  con- 
stituting the  court  of  appeal,  by  whicn  the  sen-, 
tence  of  the  vice-chancellor's  court  had  been 
afBrined,  and  which  were  now  insisted  upon. 

In  answer  to  tliese  affidavits,  others  were 
filed  by  the  vice-chancellor,  and  several 
other  respectable  members  of  the  university, 
some  of  whom  had  resided  there  for  forty 
3 cars;  stating  that  there  had  been  imme- 
norially  within  the  university  of  Cambridge 
a  court  called  the  vice-chancellor's  court, 
which  had  been  held,  as  well  in  the  lodge  or 
.chamber  of  the  vice-chancellor,  as  in  the  con- 
sistory or  law  schools,  or  other  public  room 
within  the  university,  at  the  discretion  of  the 
vice-chancellor  for  the  time  being ;  and  which 
coiurt  had  taken  cognizance  (if  onences  against 
the  statutes  of  the  university  as  well  as  of 
other  offences  That  it  is  made  necessary  by 
tlie  statutes,  as  well  as  by  the  usage  of  the 
Court,  for  a  majority  of  the  heads  of  colleges 
to  assent  to  the  vice-chancellor's  sentence  of 
expulsion  or  permanent  banishment.  That 
they  knew  not  of  any  court  of  the  vice-chan- 
cellor and  heads  of  colleges  distinct  from  the 
vice-chancellor's  court,  or  of  any  jurisdiction 
which  the  vice-chancellor  and  heads  of  col- 
le£es  possessed  or  exercised  distinct  from  that 
«rhich  the  vke-chancellor  possessed  and  exer- 
.cised  in  his  said  court  Other  parts  of  their 
Affidavits  were  in  answer  to  the  supposed  ir- 
regularity in  the  appointment  of  delegates  in 
the  court  of  appeal  It  also  apf)eared  that 
Mr.  Frend  had  been  since  banished  from 
Jesus  College,  of  which  he  was  a  member. 

The  following  statutes  of  the  university 
were  referred  to  in  the  course  of  the  argument, 
and  appeared  in  the  affidavits  on  both  sides. 

Stat.  1  £liz.  De  cancellarii  officio. — Can- 
<:ellarius  potestatem  habebit  ad  omnes  om- 
nium scholasticorum,  atque  etiam  eonim  qui 
Bcholasticorimi  famuli  sunt,  controvcrsias, 
suromari^  et  sine  ulli  juris  solemnitate  praster 
iilam  quam  nos  prescribcrous,  secundum  jus 
civile,  ct  eorum  privilegia  et  coiisuetudines, 
turn  audiendas  turn  dirimendas,  ad  congrega- 
tiones  graduatorum  et  scholasticorum  convo- 
candas,  ad  homines  dignos  gradibus  scholas- 
ticb  ornandos,  qui  omnia  mimia  scholastica 
his  contenta  statutie  expleverint,  et  ad  indig- 
Dos  rejiciendos  ab  iisdem  et  repellendos,  Sd 
omnes  eorum  violatores  puniendos ;  ad  pro- 
videndum  prseterea  nt  smguU  academte  mi- 
Jiistri  in  suo  officio  se  oontineant,  ignavos 
^rassatores,  rei  suae  dissipatores,  contumaces, 
nee  obedientes,  suspensione  graduum,  carcere, 
cxilioi,  aut  alio  leviori  supplicio  judicio  suo  et 
assensu  praBfectonun  sdiuro,  castinindos. 

Stat.  13  cap.  42.  De  cancelkiii  officio. 
This  statute  ms  m  tenns  the  same  as  the 
tusuicr,  as  far  iis  idated  to  the  p^raons  who 
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were  the  subjects  of  ptinishmeat,  ending  with 
the  words  <'  ntc  obedimtei  ;**  after  which  it 
proceeded,  suspensione  graduum,  carcere,  aut 
alio  leviori  supplicio,  juaicio  suo  caHtigandos; 
non  licebit  tamen  cancellario  aliquem  scho- 
larem  exiho  multare,  aut  aliquem  pileatonim 
aut  pnefectorum  coUegiorum  incarcermre, 
absque  consensu  majoris  partis  prftfectonim 
collegiorum. 

Stat.  1«  Eliz.  cap.  45.  De  Concionibuiw— 
Prohibemus  ne  quisquam  in  condone  aiiquA, 
in  loco  communi  tractando,  in  lectionmis 
publicis,  sen  aliter  public^  infra  universitalem 
nostram,  quicquam  doceat,  tractet,  vei  de- 
tendat,  contra  religionera,  sen  ejusdem  ali- 
quam  partem  in  regno  nostra  public^  auc- 
toritate  receptam  et  stabiihain,  aut  contri 
aliquem  statum,  aucturitatem,  dignitatem^ 
seu  gradum  vel  ecclesiasticum  vel  civileaiy 
hujus  nostri  regni  Anglis  vel  Uibemic. 
Qui  couirk  fecerit,  errorem  et  temeritatena 
suam  cancellarii  jussu  cum  assensu  majoris 
partis  prefectorum  collegiorum  revocaJbit  et 
public^  confitebitur ;  quod  si  recusaveht,  aut 
non  humilit^r  eo  roodo  quo  illi  pra^scribitur 
periecerit,  eftdem  auctoritate  ^  coliegio  suo 
perpetuo  excludatur,  etuniveisitate  exulabit. 

There  were  also  certain  ancient  statutes  set 
out,  which  related  to  the  question  concerning 
the  regularity  in  the  mode  af  appointing  the 
deles^ates. 
I'ne   affidavits  against  the  rule  also  set 
I  forth  certain  cases  and  judgments  before  the 
I  vice-chancellor  upon  the  statute  DeConcioni* 
bus ;   which  were  in  the  possession  of  the 
I  registrar  of  tlie   university.      Rush's  case 
;  1609 :   the  title  of  this  began  *'  (fgicimm  d^ 
minif"  which  was  stated  to  be  the  style  of  the 
(  vice-chancellor's  court     The  pruccedhag  ap- 
pears to  have  comroeoced  by  the  vice-chan* 
)  eel  lor  interrogating  Rush  as  to  a  sermon  which 
the  latter  had  written  and  preached,  and  which 
he  was  required  to  produce ;  on  his  evading 
the  request  tunc  dominus  ex  consensu  assise 
tentium  &c.  monuit  Rush  sub  pcenik  juris  to 
bring  it  to  him,  and  verify  it  upon  his  oaUi  to 
.  be  the  same,  upon  the  second  I  riday  in  the 
'  term  in  the  consistory     Afterwards  on  t7th 
October  1609  in  camera  of  the   vice-chan- 
cellor, and  before  him  and  certain  doctors^* 
Rush  was  accused  of  uttering  libellous  nmttet 
in  his  sermon  against  Dr.  Barweii  deceased^ 
and  he  was  required  to  deliver  it  in  wntiog» 
which  he  said  he  could  not  do;  whereooon 
the  vice-chancellor  admonished  him  a  first, 
second,  and  third  time ;  but  he  still  refiising 
the  vice-chancellor  accused  him  of  contimiacy, 
and  committed  him  to  safe  custody  till  he 
should  prMluce  it     Afterwards  in  the  con* 
i  sistory,  before  the  vice-chancellor  and  five 
'  doctors  by  name.  Rush  being  brought  op  in 
the  custody  of  one  of  the  besdles,  and  after 
other  proceedings,  being  again  remanded,  he 
produced  his  sermon  and  swore  to  the  idea* 
tity  of  it ;  wh^eupon  he  was  liberated  from 
custody :  but  because  it  appeared  to  the  vice^ 
chancellor  and  his  aadstanta  that  hs  m^t 
•^ain  offend  in  the  same  niaBner»  he  wsa 
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fiuspended  from  his  d^ee,  and  silence  im- 
posed upon  him  until  further  decree  and  li- 
cence by  tlK  vice-chancellor  and  his  assis- 
tants; etdominus  continuavit  banc  causam 
in  statu  quo,  &c.  There  were  other  proceed- 
ings against  him  afterwards :  in  the  course  of 
which  a  recognizance  for  his  appearance  was 
taken  from  him  and  two  others,  and  a  recan- 
tation was  proposed  to  him,  in  which,  amongst 
some  general  admissions,  were  stated  specific 
objectionable  purts  of  bis  discourse ;  and  he 
renising  to  read  this  recantation,  sentence 
was  passed  on  him  by  the  vice-chancellor's 
deputy  **  by  virtue  of  the  statute  mtituled  De 
Conciontbus,  bv  the  consent  of  the  greater 
part  of  the  beads  of  colleges,  that  N.  liush 
bad  fallen  under  the  penalty  of  the  before- 
mentioned  statute ;  and  he  declared  him  to 
he  utterly  precluded  and  shut  out  of  the  said 
university  and  his  said  college,  according  to 
the  contents  and  effect  of  the  said  statute; 
and  he  did  accordingly  exclude  and  banish 
hun  bv  his  final  sentence  or  decree^  &c." 

Addams^s  case  1637  ;  at  the  consistorv,  &c 
present,  £cc-  it  was  decreed  that  Mr.  Aadams 
should  be  warned  to  appear  that  day  month 
and  bring  in  his  sermon.  This  summons  ap- 
peared to  have  been  by  letter;  and  it  was 
not  till  afler  several  meetings  of  the  vice- 
chancellor  and  heads  that  Addams  ap- 
peared and  excused  his  absence,  because  he 
had  never  had  any  monition  or  warning  from 
authority  till  lately.  lie  was  then  admo- 
nished to  brine  in  his  sermon.  Several  pro- 
ceedings were  nad,  the  st^le  of  all  which  was 
entered  ^' officium  domim,  &c."  and  most  of 
them  were  expressly  stated  to  be  in  consis' 
toriQ.  He  produced  his  sermon,  and  the  vice^ 
chancellor  objected  to  particular  passages ;  a 
recantation  was  proposed,  and  the  form  of  it 
debated  amongst  tlie  vice-chancellor  and 
heads;  and  there  being  some  difference  of 
opinion^  the  vice-chancellor  admonished  Mr. 
Addams  not  to  depart  from  the  town  without 
his  leave.  The  fonn  of  recantation  was  after- 
wards set  out,  specifying  tlie  particular  errors 
alleged ;  and  the  vice-chancellor  decreed  that 
if  Addams  refused  to  make  it,  he  should  un- 
dergo  the  punishment  pointed  out  by  tlie 
statute  De  Concionibus ;  and  be  ei^oined  the 
registrar  to  make  an  act,  as  well  of  the  sen- 
tence, as  of  the  recantation,  that  it  might  ap- 
pear he  had  done  his  part  to  assert  the  doc- 
trine of  the  church.  Some  of  the  heads  as- 
sented, and  others  dissented,  to  the  recanta- 
tion proposed.  Finally  the  sentence  took 
place,  and  was  subscribed  by  the  vice-chan- 
cellor and  heads  "  which  done,  Mr.  Vice- 
chancellor  did  dismiss  the  meeting,  but  not 
tlie  cause.*' 

Whiston's  case  in  1710  was  before  the  vice- 
chaaoellor  and  heads;  witnesses  were  sworn, 
as  appeared  by  the  entries;  and  sentence 
was  passed  bv  the  vice-chancellor,  the  heads 
assbting  ana  consenting;  by  which  it  was 
deeeeed  that  Mr.  Whiston,  mathematic  pro- 
fessofy*  &a  having  asserted  and  spread  abroad 
imn  teneli  conSnuy.to  religion,  4c.  ^  had 


incurred  the  penalty  of  the  statute,  and  that 
he  should  be  banished  from  the  university.''. 

Waller's  case  1752:  he  was  cited  by  the 
vice-chancellor  "  to  appear  before  him  and 
his  assessors  at  his  next  court  to  be  held  lA 
consistory,  the  usual  place  of  judicature  in  the 
university,  on,  &c.  to  answer  in  a  certain  cause 
of  office,  promoted  by  K.  B.,  as  the  author  of 
a  profane  and  blasphemous  libel,  intituled, 
&c/'  This  was  contained  in  a  book  called 
Acts  of  Court.  At  subsequent  courts  he  was 
charged  with  being  the  author  of  the  book, 
which  he  confessed,  and  that  he  had  delivered 
it  to  be  printed  and  published,  and  was  Sony 
for  it.  The  jud^e  aqjourned  the  Court,  and 
afterwards  the  vice-chancellor  with  the  assent 
of  the  assessors  declared  Waller  to  be  expelled 
the  university. 

Various  other  cases  were  brought  forwards, 
some  of  which  were  in  the  consistory,  and 
other  public  schools.  One  of  the  courts,  in 
Ducket's  case,  was  held  by  adjournment  in 
Trinity  college  lodge,  the  residence  of  the 
vice-chancellor,  and  sentence  of  expubion 
from  the  university  pronomiced  there. 

Out  of  the  same  book,  intituled  Acts  of 
Court,  were  also  produced  various  instances, 
where  the  vice-chancellor  alone  in  his  court 
inflicted  punishments  short  of  expulsion  for 
offences  agiunst  the  statutes. 

In  Easter  term  last  Gibbs  obtsuned  the  rule, 
calling  on  the  defendants  to  show  cause  why 
2L  mandamus  should  not  issue,  &c.  as  above; 
and  five  objections  were  made  on  the  part  of 
Mr.  Frend  to  the  proceedings  against  him  in 
the  university.  1st.  That  the  cause  was  not 
tried  before  a  proper  jurisdiction.  2dly.  That 
the  plea  of  absolution  put  in  bv  Mr.  Frend 
ought  to  have  been  received.  Sdly.  That  the 
form  of  recantation  proposed  to  him  was  im- 
proper. 4thly.  That  the  sentence  was  illegal 
m  the  form  of  it,  5thly.  That  the  delegates 
upon  the  appeal  hail  been  improperly  ap- 
pointed. But  upon  showing  cause  tne  second 
was  abandoned,  as  being  a  matter  of  appeal  to 
the  ordinary  jurisdiction ;  as  was  also  the  last, 
because  supposing  the  fact  to  be  made  out, 
the  application  should  have  been  for  a  man" 
damuXf  in  another  shape,  to  compel  a  proper 
appointment  of  delegates. 

>  The  rule  came  on  to  be  arjgued  severai 
times;  in  the  course  of  which  cause  was 
shpwn  by 

The  Attorney-General,  Erskike,  Law, 
Graham,  and  Le  Blanc  seijeant,  on  behalf 
of  the  university  upon  the  three  remaining 
points.  First,  as  to  the  cause  not  having 
Deen  tried  before  a  proper  jurisdiction ;  the 
proposition  contended  for  by  the  university  is 
this,  that  in  all  cases  of  judicial  cogniasance 
before  the  vice-chancellor,  whether  sitting 
alone,  or  with  the  heads  of  houses,  the  pro- 
ceeding is  in  the  vice*chancellor's  court, 
where  he  is  the  sole  judge,  although  he  is  re- 
stricted from  pronouncing  certain  Judgments 
without  the  assent  of  a  maiority  of  the  heads 
of  colleges;  and  that  Aether  the  proceeding 
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be  held  before  the  viee-chaneellor  in  eameri^ 
or  in  the  consistory,  or  law  schools,  the  place 
of  holding  the  Cmirt  being  altogeUier  in  his 
option,  it  is  still  the  ▼ice-chancellor's  court. 
Ine  proposition  on  the  other  side  Is  this,  that 
in  all  cases  when  the  assent  of  the  heads  of 
houses  isreouired  to  inflict  a  punishment  in  a 
Blatter  of  discipline,  they  act  as  co-judices 
with  the  vice-chancellor,  and  form  a  private 
tribonal  different  fW>m  the  public  tribunal  of 
the  vice-chancellor's  court,  governed  by  diffe- 
rent rules,  and  not  havine  the  same  process. 
Now  it  will  appear  plaimy  from  the  history 
of  the  university,  from  reference  to  the  sta- 
tvles  of  the  same,  and  to  the  known  usaee 
thoe  existing  at  this  day,  that  the  proceed- 
ings of  the  university  in  this  case  conformable 
to  the  proposition  msbted  upon  by  the  uni- 
▼ersily  were  perfectly  regular.  It  is  well 
known  that  both  the  universities,  as  eccle- 
jiastical  bodies,  had  ab  incipio  ecclesiastical 
jurisdiction,  as  appears  in  Dr.  Bentiey's  case; 
•  Vide  1  Burn's  Eoc.  Law,  41d.J  they  had  also 
ihe  same  officers  as  ecclesiastical  courts,  the 
chancellor  presiding;  and  hence  axose  the 
appellant  court  of  delegates.  It  appears  too. 
that  the  vice-chancellor's  court  has  existed 
immemorially,  and  taken  cpgnizance  of  ail 
oflfences  against  discipline  as  well  as  of  other 
natters ;  and  there  is  no  trace  of  any  other 
court  of  the  kind  in  the  university.  The 
proceedings  in  this  court  are  regulated 
principally  bv  the  civil  law ;  the  officers  and 
process  are  tne  same ;  and  it  has  the  power 
pf  administering  oaths  and  compelling  the 
appearance  of  witnesses.  The  Court  is  held 
in  the  vice-chancellor's  name ;  it  is  called  his 
court ;  by  him  the  process  is  issued ;  bv  him 
the  court  is  convened,  adjourned,  and  dis- 
missed; and  the  sentence  is  given  by  him, 
and  in  his  own  name  and  authority.  There 
being  then  such  a  known  and  imniemoriallv 
existing  court  in  the  university,  where  all 
offences  against  the  discipline  and  good  go- 
vernment of  the  university  bv  any  of  the 
members  can  be  punished,  it  follows  of  course 
that  if  a  subsequent  statute  create  any  new 
offence  generally,  without  any  particular  re- 
ference m  the  statutes  in  express  terms,  it 
must  be  referred  to  the  jurisdiction  of  this 
court  It  cannot  be  presumed,  that  the 
eognitance  of  this  offence  was  intended  to  be 
conferred  on  the  vice-chancellor  in  his  private 
capacity,  when  all  other  matters  of  discipline 
were  cogninble  by  him  in  his  judicial  capa- 
city in  his  own  court,  Where  it  is  exercised 
openly,  and  by  known  rules  and  principles, 
and  where  he  has  the  means  of  eniorcmg  the 
attendance  of  witnesses,  and  of  executing  his 
aentenco  when  pronounced.  This  appears 
moce  decisively  by  referring  to  the  statutes 
De  Canoellarii  Oflkio ;  by  the  first  of  which, 
«tBi.  1  Eliabetb,  a  general  jurisdiction  is 
coofefred  upon  that  officer  to  enforce  disci- 
pliM  and  morals  in  the  umversity,  without 
anv  particular  reference  to  the  vico<liaiw 
celior's  court;  and  yet  that  jurisdiction  baa 
alwayi  been  there  exeidsed;   the  pimisb- 


ments  are  there  extended  to  impriscmmeot  of 
certain  members,  and  to  exile,  but  though 
they  are  to  be  ixiflicted  iudieio  suo,  yet  they 
must  be  cum  auemtit  pr^ectcntm  mitium.    The 
subsequent  statute  of  the  19  Eliz.  cap.  48. ; 
which  follows  the  other  in  terms  as  to  tbe  de- 
scription of  the  ofiences,  varies  as  to  the  mode 
of  passing  the  sentence.    By  that  all  punish- 
ments short  of  imprisonment  in  some  casea 
and  exile  in  all  may  be  inflicted  by  the  <K8cre* 
lion  of  the  vice-chancellor  alone;   but  he 
cannot  inflict  those  two  Absaue  consensu  ma* 
joris  partis  prsfectorum  collegionim.     Bui 
though  it  is  necessary  for  the  vice-chancellor, 
before  he  can  proceed  to  the  extremity  of  such 
imprisoning  or  exiling  of  a  member,  to  have 
the  assent  of  the  miyority  of  the  heads  of 
houses,  yet  that  does  not  alter  the  nature  of 
the  court  in  which  the  proceeding  is  held;   it 
is  still  the  vice-chancellor's  court,  he  alone  is 
the  judge;   he  regulates  all  the  proceedings ; 
the  sentence  is  his,  and  the  heads  merely  act 
as  assessors  to  him.     If  the  vice-chancellor 
therefore  upon  examination  of  the  charge 
thought  it  sufficient  to  inflict  the  /eviara  tajp^ 
plkia^  it  was  not  necessary  for  him  to  con- 
sult tile  heads  of  houses ;    but  if  he  consi- 
dered banishment  to  be  necessary,  then  ha 
1  was  required  to  obtain  the  consent  of  a  ma* 
I  joriiy  ot  them.    Now  if  the  construction  con- 
I  tended  for  by  Mr.  Frcod  be  tbe  true  one  upoQ 
I  the  statute  De  Concionihus,  the  same  argu- 
'  ment  would  have  equally  applied  in  all  casea 
;  under  the  statute  l    Eliz.,  aud  m  all  those 
;  where  exile  or  imprisonment  was  inffictdl 
I'under  the  19  Eliz.  cap  42     But  there  is  no 
I  trace,  in  the  records  of  the  university,  of  pro- 
I  ceedin^  under  these  statutes  in  any  other 
.  than  tbe  vice^haacellor*s  court ;    nor  is  it 
!  pretended  that  the  necessity  of  the  vice-chan- 
I  cellor's  calling  in  the  assistance  of  the  heads 
,  of  the  houses  to  enable  him  to  pass  sentence 
I  of  imprisonment  or  exile,  in  any  of  these 
I  cases  under  the  1$  Eliz.  cap.  49.,  constituted 
a  new  court  different  from  the  Court  out  of 
I  which  the  process  first  issued,  and  wherein 
!  the  depositions  were  taken.     Then  how  is 
\  the  case  varied  by  the  statute  De  Concionihus? 
;  It  creates  an  offence,   the  punishment  for 
which,  if  the  party  do  not  recant,  is  banish- 
j  ment.    But  banishment  was  a  puni&hment 
which  the  vice-chancellor  could  in  no  case  in- 
flict on  his  own  judgment  by  the  \%  Efiz. 
'  cap.  49.,  without  the  assent  of  a  mainly  of 
the  heads ;  to  be  consistent  therefore  it  was 
necessary  to  rctquire   the    same   asMstance 
under  the  statute  De  Concionihus.    But  there 
is  no  greater  reason  why  this  should  be  con- 
strued to  raise  a  new  jurisdiction  than  the 
former  statute.    And  as  the  consequence  oT 
refusing  to  recant  was  so  penal,  the  statute 
I  following  its  own  principle  required  the  assent 
of  the  heads  to  the  form  of  Uie  recantation  a 
'  but  still  this  is  to  be  donejiota  caneeUarii^  aa 
under  the  statute  DeCanceliarii  Officio;  and 
the  sentence  of  banishment  is  to  be  inflicted 
Mtm  mtOoriUit  j   but  even  this  cannot  be 
donc^  if  tbe  putgr  will  recant  his  emvr.  Tbejp 
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then  rtftmd  to  the  cases  which  were  men- 
tioned in  the  affidavits^  some  of  which  thev 
contended  were  clearly  in  the  vice-chancel- 
lor's courty  and  otiiers  were  prosecutions  for 
ofiences  under  the  statute  De  Concionibus; 
and  they  showed  by  comparing  them  together 
that  Ihe  latter  must  also  have  been  deter- 
mined in  the  vice-chancellor's  court,  from  the 
similarity  inthe  style  of  the  Court,  in  the  ori* 
pnal  process,  in  the  subsequent  nroceedings, 
an  the  officers,  in  the  places  where  it  was 
held,  which  were  either  in  eamerd  or  tn  ctnp- 
iMfofio,  at  the  discretion  of  the  vice-chan- 
cellor, and  lastly  from  the  form  of  the  sen- 
tence.   That  in  some  of  the  cases  under  the 
atatute  De  Concionibus,  when  banishment 
was  ultimately  inBicted,  some  stages  of  the 
proceedings  were  before  the  vice-chancellor 
alone,  others  where  less  than  a  m^ority  of 
heads,  viz.  only  five,  attended;   but  when 
■entence  was  to  be  given,  a  majority  of  heads 
always  appeared  to  be  present    Lastly,  as  to 
the  first  point  th^  relied  on  the  affidavits 
made  by  persons  of  long  standing  and  great 
eiperience  in  the  university,  who  had  never 
heard  of  any  other  than  the  vice-chancellor's 
court  in  the  university.    Sdly,  As  to  the  form 
of  the  recantation  not  bein|;  sufficiently  ex- 
plicit; no  particular  form  is  pointed  out  by 
the  statute  creating  the  offence.    And  the 
fact  beixie  found  to  be  true  of  Mr.  Frond's 
having  offended  agadnst  the  statute,  no  form 
of  recantation  more  lenient  than  this  could 
be  proposed.    However  it  does  appear  by  the 
record  of  the  university  proceedinss  what  the 
particular  objections  were,  to  which  the  judg- 
ment and  recantation  must  be  taken  to  refer. 
But  at  any  rate  this  was  a  ground  for  appeal, 
and  cannot  be  taken  advanUge  of,  however 
erroneous,  upon  an  application  to  this  court 
:)dly.  The  last  objection  is,  that  the  sentence 
of  Mnishment  is  illegal,  because  not  con- 
formable to  the  statute  De  Concionibus,  inas- 
much as  it  only  banishes  him  from  the  uni- 
versity, without  also  expelling  him  his  col- 
lege.   First,  it  is  to  be  remembered  that  it 
^    4oe8  not  operate  merely  as  an  ouster  of  pri- 
vilege,  but  as  an  actual  exclusion  of  the 
person  fi'om  the  limits  of  the  universiw, 
within  which  the  college  is  locally  situated; 
and  therefore  es  neces$Uate  it  must  operate  as 
a  banishment  firom  both.    Then  it  does  effect 
what  the  statute  in  substance  reguires,  though 
it  does  not  follow  the  form  of  words  in  it, 
which   is  not  required.     And  the   com- 
plainanVs  own  affioavit  shows  that  such  is  its 
operetion;  for  one  pound  of  complaint  is 
that  by  means  of  this  sentence  he  cannot 
enjoy  his  commons,   which  as  a  resident 
member  he  would  be  entidcMi  to  have.    Next, 
the  words  of  the  statute  are,  ^  a  coliegio  suo 
perpetuft  excludatur  et  univerutate  exijabit;" 
upon  the  legal  construction  of  which  either 
sentence  ot  banishment  from  the  universiw 
does  or  vi  termini  exclude  him  from  his  col- 
lege, or  the  effect  of  it  is  to  be  compulsory  on 
the  college  to  follow  up  ihe  sentence  by  an 


order  of  exchision  firora  the  college;  ^l4t 
him  be  excluded  fi:om  the  college."  But 
each  body  can  only  give  that  sentence  which 
is  referable  to  the  powers  and  usages  of  each* 
Therefore  the  university  are  required  to 
banish  him  firom  the  university,  and  the  co)* 
le|;e  firom  their  own  body ;  for  some  of  the 
pnvileges  of  the  college  may  be  enjoyed  by 
Its  members  without  teing  actually  present; 
and  of  these  he  can  only  be  deprived  bv  a 
judgment  of  the  college.  But  even  if  tnia 
were  otherwise,  upon  what  pretence  can  Mr. 
Frend  apply  to  be  restored  to  the  university, 
from  which  he  admits  the  sentence  to  have 
banished  him,  because  he  has  not  also  bean 
banished  from  his  college?  If  there  were  aa 
error  in  the  form  of  the  sentence,  the  court 
of  appeal  had  cognizance  of  it,  and  might 
have  corrected  it,  or  given  the  appellant  re- 
Uef.  But  if  upon  the  whole  it  appears  to  this 
court  that  he  nas  been  properly  amoved  firom 
the  universi^,  they  will  not  issue  a  mandamug 
to  restore  him  because  of  an  error  in  the  sen- 
tence, which  was  in  his  favour.  In  the  case 
of  the  Ring.  v.  the  Mayor,  &c.  of  Londoi^ 
[S  T.  R.  177.]  the  Court  refiised  a  mm* 
damui  to  restore  to  the  office  of  clerk  of  the 
bridge  house  estates,  though  the  party  was 
irr^ularly  suspended^  it  appearing  on  his  own 
showing  that  there  was  good  ground  for  the 
suspension,  if  the  proceedings  had  been  re- 
gular; and  other  cases  are  there  cited  to  the 
same  effect. 

Having  answered  the  points,  on  which  the 
sentence  of  the  imiversity  was  objected  to,  a 
>new  ground  of  objection  was  taken  to  the 
majidamus  itself;  that  it  appeared  firom  Mr. 
Frend's  own  showing  that  his  franchise  of  a 
master  of  arts  still  remuned  to  him;  and 
that  in  fact  the  sole  foundation  of  his  com- 
plaint was  not  that  lie  was  deprived  of  any 
known  franchise,  but  that  by  the  sentence  of 
a  competent  court  of  criminal  jurisdiction  he 
had  been  put  out  of  a  condition  to  avail  hini- 
self  of  some  of  theadvanta^of  his  fimchise  ; 
but  that  no  mandawius  lay  m  such  a  case,  ex- 
cept where  the  corporate  firanchise  itself  waa 
eitner  taken  away  or  suspended.  He  is  still  s 
roaster  of  arts,  which  is  the  only  corporate 
franchise  he  held  before.  Supposmg  he  had 
been  imprisoned  or  transported  by  the  sen- 
tence of  any  other  criminal  court,  he  coidd 
not  have  tried  the  legality  of  such  sentence 
upon  an  application  for  a  maniiajiiiu,  and  yet 
he  would  have  been  deprived  of  the  very^ 
same  advantages,  which  he  has  now  lost* 

Gibes  and  Raius,  in  support  of  the  lule  for 
the  mandamui,  to  the  li^t  objection,  which 
was  entirely  new,  observed  that  a  mandamui 
was  a  remedial  writ  in  cases  where  the  sub- 
ject had  no  other  specific  mode  of  redress. 
The  sentence  of  the  vico^hancellor  operated 
in  effect  as  a  disfranehisement  of  Mr.  Fiend, 
by  depriving  him  of  the  means  of  exercising 
his  franc'nise  benefickdly;  and  he  had  no 
other  way  of  getting  rid  of  that  sentence  bu% 
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by  the  pfcaeni  sjppliGfttion  to  the  Court,  who 
exercised  a  controlliiig  power  over  all  inferior 
juns^ctioos,  to  conmie  them  within  their 
proper  limits,  and  prevent  injustice  to  the  sub* 
ject.  In  an  application  for  a  mandamvt  to  re- 
atore y  it  is  not  necessary  that  it  should  dearly 
appear  that  injustice  has  been  done;  it  is 
tumcient  to  raise  a  reasonable  doubt  in  the 
Court  whether  it  has  or  not ;  especially  when 
it  IS  considered  that  if  the  uumdmma  be  re- 
fused, the  party  has  bo  remedy :  whereas  if 
granted,  it »  not  conclusive  on  the  persons  to 
whom  it  is  directed ;  but  they  may  dispute 
the  question  on  a  return  to  the  writ.  Cowp. 
Sra  In  the  case  cited  of  the  Kine  v.  the 
Mayor  he,  of  London^  [9  T.  11.  177  ]  one  of 
tlie  reasons  assigned  for  refusing  the  applica- 
tion was,  that  this  party  had  another  remedy. 
As  to  the  1st  objection,  to  tlie  jurisdiction ; 
all  offences  created  bv  the  statute  DeCon- 
oionibus  are  cogninbfe  only  by  a  peculiar 
jurisdiction,  consisting  of  the  vice  chancellor 
and  heads  of  bouses  in  c^tmeriy  and  not  b^ 
the  vice-chancellor  in  his  court.  The  consti- 
tution of  the  vice-chancellor's  court  does  uot 
necessarily  draw  to  it  the  cognizance  of  an 
offence  of  this  nature,  which  is  partly  poli- 
tical, p«tly  relig;ious.  The  origin  of  this 
court  is  involved  in  great  obscurity;  it  may 
have  been,  as  is  asserted,  of  an  ecclesiastical 
nature  in  its  inception.  In  Dr.  Ewen's  case, 
[£.  19.  0.  3.]  lord  Mansfield  said  it  is  a  court 
of  law,  instituted  in  order  to  take  cognizance 
•f  common  law  offences,  or  such  as  would 
have  been  co^tzable  in  other  courts  foreign 
to  the  university;  that  it  was  for  the  conve- 
nience of  the  members  of  the  university  to 
enable  them  to  have  justice  administered 
within  their  own  limits.  It  appears  however 
to  be  a  court  of  record,  issuinz  process, 
having  proper  officers,  and  capable  of  com- 
pelling the  attendance  of  witnesses,  and  ad- 
ministering oaths.  These  are  powers  which 
can  only  be  possessed  by  immemorial  usaee 
or  act  of  parliament,  which  consequently 
could  not  be  exercised  by  the  vice-chancellor 
and  heads  of  houses  in  their  inquisitorial  ca- 
pacity instituted  by  the  sUtute  De  Concioni- 
Dus ;  and  therefore  it  is  a  matter  anxiously  to 
be  desired  by  them  to  draw  the  coenizance  of 
this  offence  to  the  vice-chancellor's  court, 
which  is  armed  with  all  these  powers.  But 
this  cannot  be  done  without  an  adequate  au- 
thority. Now  the  statute  itself,  creating  the 
Afieace,  contains  no  reference  whatever  to  the 
vice-chancellor's  court;  on  the  contrary  it  re- 
fers the  cognizance  of  it  to  a  tribunal  ditfc- 
rently  consUtuted.  The  vice-chancellor  alone 
is  the  judge  in  his  own  court ;  no  other  judges 
can  sit  there ;  and  it  does  not  follow,  because 
the  vice-chancellor  is  appointed  to  be  one  of 
inany  other  judaes  under  the  statute  De  Con- 
cionibus,  that  the  jurisdiction  is  given  to  his 
court:  Neither  does  it  follow,  because  there 
eusta  such  a  court  in  the  university,  on 
which  the  greatest  stress  has  been  laid,  that 
every  olfiuice  which  is  newly  created  must  be 
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referred  to  that  court  Bat  such  an  bfemnoe 
is  more  especially  rebutted,  when  the  cogni- 
zance of  such  offence  is  referred  to  different 
judges  from  the  one  who  presides  in  the  vice* 
chs^cellor's  court ;  for  the  conferring  of  the 
power  of  hearing  and  determining  these  of» 
fences  includes  in  it  also  the  power  of  hoUiuf  a 
court  for  the  special  purposes  pointed  out  oy 
the  statute  of  Eliz.  Th^  heads  of  houses  are 
not  mentioned  in  any  academical  book,  as 
parts  of  the  vice-ch;mcellur>  court ;  whereas 
for  the  trial  of  offences  for  which  certain  pu- 
nishments are  to  be  inflicted  under  the  sta- 
tute of  Eliz.  they  are  necessary  parts  of  the 
tribunal  authorized  to.  inflict  such  punish- 
ments. Suppose  it  had  been  prohibited  by 
charter  to  the  city  of  London,  to  any  member 
of  the  corporation  to  publish  anv  thing  of  this 
sort;  and  it  had  been  directed  that  if  any 
member  were  guilty  of  such  an  offence  he 
should  be  summoned  before  the  mayor  and 
aldermen,  to  be  dealt  with  by  them  aceord- 
ingly ;  they  might  have  exercised  their  power 
in  their  corporate  capacity  without  having  re- 
course to  an^  court.  But  suppos'm^  further, 
that  there  exuted  then  in  the  city  ot  London 
a  mayor's  court,  having  cognizance  of  offences, 
held  by  the  mayor,  ami  at  which  some  of  the 
aldermen  sat  as  assessors  on  particular  occa- 
sions, it  could  not  be  supposed  that  such  a 
charter,  which  took  no  notice  of  the  mayor's 
court,  but  which  said  that  the  jurisdiction 
should  be  exercised,  not  by  the  mayor  ak>ne, 
but  by  the  mayor  and  aldermen,  roust  neces- 
sarily be  taken  to  reier  the  cognizance  of  the 
offence  to  the  old  jurisdiction,  the  mayor's 
court  In  akl  of  the  construction  contended 
for  by  the  university  several  cases  have  been 
broueht  forward  upon  the  statute  De  Coo- 
cionibus,  determine  (as  it  is  alleged)  in  the 
vice-chancellor's  court.  But  this  is  an  as- 
sumption not  warranted  by  the  cases  them- 
selves, upon  reference  to  which  many  diffe- 
rences will  be  observed.  [Here  many  obser- 
vations were  made  upon  those  cases,  upon 
the  style  and  manner  of  proceeding  therein^ 
from  whence  the  counsel  inferred  that  those 
cases  must  have  been  determined  tit  caster^ 
before  the  persons  specially  autliorized  by  the 
statute  De  Concionibus,  and  not  in  the  vice- 
chancellor's  court.]  In  a  doubtful  case  the 
best  way  to  discover  whether  those  causes 
were  determined  by  the  same  jurisdiction  by 
which  sentence  has  been  given  against  Mr. 
Frend  is  to  compare  those  proceedings  with 
the  present;  and  in  so  doing  the  greatest 
dissimilarity  will  be  found.  Here  was  a  re- 
gular charge,  exhibited  by  the  proper  officer ; 
Mr.  Frend  was  regularly  summoned  before 
him ;  he  was  caHecfupon  for  his  defence,  and 
Uiere  was  eveiy  other  mark  of  a  regular  court : 
the  contrary  or  all  which  is  to  m  found  in 
those  cases;  and  no  two  of  them  being  alike 
in  the  form  of  proceedings,  but  appearing  to 
have  been  conducted  in  the  most  desultory 
manner,  as  might  l)e  supposed  lotakeplftce 
in  ev«7  such  examisation  out  of  a  regulaf 
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eourt  of  jofclke.    TYien  It  was  urged,  tfatfl  the 
ftame  objection  might  have  been  made  to  all 
those  cases,  which  were  clearlj  determined  in 
the  ▼iee-chancellor's  court,  upon-  offences  de- 
scribed Ir^  the  Ist  Stat,  of  £lii.  De  Cancel- 
kiii  Officio,  where  the  assenl  of  the  heads  of 
houses  was  equally  required.    But  all  those 
eases  must  have  been  determined  under  the 
eeoond  slat.  De  C^ncellarii  Officio,  12  Eliss. 
c.  49.  which  must  necessarily  have  repealed 
the  former,  being  as  to  the  description  of  the 
offences  an  exact  transcript,  though  referring 
tlie  coenizance  of  them  to  different  persons. 
Sdly,   The  poblicatiOR  of  a  book  is  not  an 
t>fience  wHhin  the  ^statute  De  Concionibus, 
which  was  merely  levelled  against  those  who 
offended  in  this  manner  in  public  lectures, 
sermons,  or  the  like.    The  statute  meant  to 
prevent  those  places  and  institutions,  which 
were  set  apart  and  intended  for  the  advance- 
nient  of  religion  and  learning,  bemg|  made 
-th^  vehicles  of  those  hbels  against  which  the 
statute  is  directed.    The  words  **  teu  aUter 
pul^iUi"  must  be  taken  with  referecceto  what 
accompanies  Ihem;   and  taking  the  whole 
context  together,  it  will  be  foimd  that  the 
framers  of  the  statute  only  intended  to  pro- 
hibit the  publication  of  improper  subjects  in 
preaching,  in   pubKc  lectures,  disputations 
m  the  schools,  (the  hcus  ctfmntunu  in  this  sta> 
tute  meaning  a  common  exercise,  and  not  the 
place  where  the  exercise  is  gone  through)  and 
the  like,  which  were  written  or  delivered  in 
some  public  character ;  but  it  does  not  apply 
to  puMioations  by  individuals  in  their  private 
capacity.    Sdly,  As  to  the  recantation;  al- 
though the  form  of  it  may  rest  in  some  degree 
in  the  discretion  of  the  vicenchancellor,  &c. ; 
and  although  the  impropriety  of  it  majr  be  a 
natter  of  appeal  to  the  aelegates,  yet  if  it  ap- 
pear to  this  court  not  to  be  a  recantation  in 
the  form  and  substance  of  it,  this  court  will 
interfere,  because  the  court  below  has  ex- 
ceeded its  jurisdiction  by  passing  sentence, 
without  having  proposed  to  the  defendant  to 
recant  his  error.     Now  this  is  no  recantation 
zX  all,  because  it  specifies  no  error  which  the 
pnty  waa  called  upon  to  recant.    It  is  nothing 
•more  than  a  demand  of  him  to  confess  that 
he  had  been  guilty  of  some  offence,  but  of 
what  does  not  appear ;  therefore  it  is  in  itself 
a  mere  nullity.    The  statute  had  two  objects 
in  view,  the  coiteetion  of  error,  and  the  con- 
vincing of  the  party  that  he  had  erred ;  or 
eecondiy  ^e  punishment  for  the  offence:  but 
before  punishment  infticted,  the  par^  is  to 
have  an  opportunity  of  retracting  that  which 
is  supposea  to  be  exceptionable*    The  vice- 
chanceUor  and  heads  of  houses  have  there- 
fore exceeded   their  jurisdktion;    for  the 
statute  only  authorizes  them  to  call  on  the 
party  to  confess  such  enrdrs  as  shall  have 
Deen  previoosly  pointed  out  to  him,  in  order 
that  by  a  reeantatiott  of  such  opinions,  proved 
to  have  been  erroneous,  hemi^  avoid  famish- 
ment*,   vrhereas  Mr.   Frend  is   lefi  unac- 
quainted with  tiie  errors  imputed  to  biO;  and 
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tberdfdve  he  is  preetuded  from  restoring  him- 
self to  what  he  has  lost,  by  at:oniession  of 
them.  In  all  the  cases  crtod  of  proceedings 
under  this  statute,  the  recantation  proposed 
contained  the  specific  errors  alleged  a^iiist 
the  party.  But  m  this  instance  tiie  spirit  of 
the  statute  has  been  lost  by  an  adherence  to 
the  words  of  it.  4th,  In  the  next  objec- 
tion, where  the  words  were  most  important, 
namely  in  the  frame  of  the  sentence,  they 
have  been  unnoticed,  and  the  supposed  sub- 
stance of  them  adopted  in  their  place.  It  is  a 
clear  rule  that  where  a  statute  imposes  a  par- 
ticular punishment  for  an  offence,  the  sen- 
tence must  adhere  strictly  to  the  form  pre- 
scribed by  the  statute.  If  the  punishment 
consist  of  two  parts,  the  judge  cannot  pro- 
nounce the  one  without  the  other.  If  a 
statute  infiiet  a  certain  penalty,  judgment  for 
a  less  penalty  is  erroneous ;  and  it  is  no  an- 
swer in  either  case  to  allege  that  tbe  punish- 
ment was  milder  than  it  need  have  been. 
Here  the  statute  requires  the  offender  to  be 
banished  from  his  coAege,  and  from  the  uni- 
versity; an^  the  latter  only  of  these  has  been 
pronounced  against  him.  It  has  been  said  in 
answer  that  one  includes  the  other;  if  so,  the 
statute  would  not  have  required  both.  Besides^ 
no  court  is  at  liberty  to  depart  from  a  positive 
imunction,  however  unnecessary,  for  the  ends 
of  justice.  The  fine  in  manslaughter,  which 
is  most  commonly  nominal,  must  yet  be  im- 
posed. These  are  matters  posithi  juris,  and 
are  not  to  be  reasoned  away.  Upon  the 
whole,  if  a  doubt  only  can  be  raised  in  the 
minds  of  the  Court  upon  any  of  the  points 
submitted  to  them,  it  is  a  sufficient  founda- 
tion fvir  the  makdamusj  on  the  return  to  which 
the  university  ma^r  have  an  opportunity  of 
disputing  the  subject  in  a  more  solemn 
manner. 

Lord  Kenyan,  Ch.  J.  Afler  the  very  elabo- 
rate and  ingenious  arguments  that  we  havt| 
already  heud  in  this  case,  we  cannot  expect 
to  receive  any  further  information  upon  the 
subject ;  and  as  we  entertain  no  doubts' about 
the  case,  I  think  it  is  our  duty  to  declare  our 
opinions  now^  and  not  to  sufier  this  learned 
body  to  remain  one  hour  longer  in  suspense. 
It  fatas  been  contended— and  Iwill  not  dispute 
the  point,  because  I  assent  to  it  to  a  certain 
degree,-— that  it  is  the  duty  of  this  Court  to 
correct  the  errors  of  inferior  jurbdictions,  and 
to  grant  a  mandamus  where  we  suspect  oa 
strong  grounds  that  injustice  t^  been  done 
below  in  cases  whei-e  a  mani^mta  lies  :  it  was 
so  held  in  Dr.  Bentlcy's  case,  where  the  Court 
said  it  was  essential  to  the  good  administca^ 
tion  of  justice  that  a  party  should  not  be 
bound  by  one  decision,  put  that  there  should 
be  an  appellant  jurisdiction,  which  misht  re- 
form the  errorsL  in  the  judgment  of  the  first 
Court  giving  the  sentence.  But  this  general 
rule  must  to  taken  cum  grano  salts ;  and  it 
was  intimated  in.that  case,  that  if  the  bishop 
of  Ely  had  acted  as  general  visitor,  this  Court 
would  not  have  Entered  ioto  a  discussion  of 
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ihe  case  below.  But  id  this  caee,  tbe  perbr 
appl^iDK  for^be  mandamM  seems  to  have  ad- 
mitted Sie  junsdictLon  of  the  first  court ;  for 
he  himself  appealed,  against  the  decbionof 
it ;  it  was  at  dis  instance  that  the  delegates 
were  appointed  to  take  into  their  consiaera- 
tion  the  former  decision.  It  is  indeed  now 
hinted  that  there  was  something  informal  in 
the  appointment  of  those  delegates :  but  if 
^t  were  so,  the  party  is  mistaken  in  the 
form  of  his  s^plication  to  this  Court ;  in  that 
case  he  should  have  moved  for  a  mandamus  to 
rectify  the  appointment  of  the  delegates  to 
constitute  that  court  wliich  he  himself  chose 
for  the  decision  of  this  controversy,  and  not 
for  a  aiaai/iifRiii  to  restore  him. 

But  to  come  to  the  great  questions  that 
have  been  discussed  at  the  bar ;  tthe  first  of 
which  iSy  whether  the  vice-chancellor's  court, 
coostituled  as  it  vras,  consisting  of  the  vice- 
chancellor  assisted  by  the  heads  of  houses, 
had  or  had  not  jurisdiction  to  hear  and  deter- 
mine tlie  offence  of  which  Mr.  Frend  was  ac- 
cused ;  and  that  depends  upon  the  statutes  of 
Elizabeth  which  have  been  so  oflen  referred 
to.  It  was  admitted  in  the  argument,  that 
the  constitution  of  this  court  remaius  in  great 
obscurity :  and  we  are  desired  by  the  person 
making  this  application  to  cancel  at  once 
every  precedent  which  can  be  found  in  the 
university  books  for  near  two  centuries  past, 
and  to  say  tliat  all  those  proceedings  are 
IlironeouSy  and  we  are  reqmred  to  find  out 
by  our  construction  of  the  statutes  what  the 
imited  wisdom  of  this  university  has  not  vet 
been  able  to  discover.  All  tfie  cases  tnat 
have  been  alluded  to  are,  in  my  opinion,  pre- 
cedents in  support -of  the  jurbuiction  of  tliat 
court,  by  whicn  the  sentence  was  pronounced 
In  this  case ;  for  as  to  tlie  differences  which 
have  been  pointed  out  between  those  cases 
and  the  present,  they  all  go  beside  the  juris- 
diction of  the  Court.  It  nas  been  observed 
that  Rush  was  called  upon  to  produce  his  ob- 
jectionable sermon,  ana  to  convict  himself  by 
his  6wn  evidence;  if  he  had  been  properly 
advbed,  he  would  not  have  complied  with 
that  request :  but  it  does  not  follow  from  that 
circumstance  that  the  court  by  which  he  vras 
sentenced  was  different  from  the  present 
Court ;  it  does  not  affect  the  junsdiction  of 
the  Court,'  it  only  shows  the  fallibility  of 
those  who  administer  justice  in  courts  of 
Judicature.  Without  going  through  the  other 
cases,  I  think  that  in  all  of  them  the  Court 
was  constituted  as  the  present  Court  vras; 
and  no  one  has  suzgestea  what  other  known 
court  should  be  substituted  in  the  room  of  it 
It  was  said  indeed  that  the  Court  having  cog- 
nizance of  this  offence  should  be  composed  of 
the  vice-chancellor  and  the  heads  of  bouses ; 
now  those  very  persons  sat  in  the  Court  in 
quastionpand  from  that  Court  the  party  him- 
self appealed  to  the  court  of  delegaUs.  It 
seems  to  mc  tliat  offences  against  tl^  statutes 
alluded  to  were  intended  to  be  c^pizable  in 
the  vice-chancellor's  court  J  and  if  Uiere  be 


any  errors  in  th«  proceedings  of  that  ooiutf 
they  should  be  rectified  in  the  court  of  appeal 
in  the  univcrbitv.  If  I  could  raise  any  ooubt 
in  my  own  mind  rejecting  the  jurisdiction  of 
thb  court,  and  coula  discover  tint  the  statutes 
in  question  had  intended  to  ortato  any  other 
for  inquiring  into  offences  of  thb  nature,  I 
should  have  been  disposed  to  grant  a  iiMn-> 
durnia :  but  after  all  the  industry  I  have  em- 
ployed upon  the  occasion,  I  do  not  entertain 
the  least  doubt  upon  the  sul^ect 

The  neat  question,  in  point  of  order,  is  that 
respecting  the  offence.  It  is  not  very  proba- 
ble that  so  great  a  body  as  the  university 
could  have  existed  so  long,  without  havinor 
some  power  within  itself  of  controlling  ana 
checking  those  evils  which,  without  correc- 
tion, would  be  subversive  of  all  discipline  ia 
the  university.  Discipline  b  the  soul  of  such 
a  body;  and  if  persons  egregiously  offended 
against  that  order  and  discipline  so  necessary 
to  be  preserved  in  the  university,  the  latter 
must  have  had  a  power  to  correct  such 
offences  previous  to  the  statute  of  Elizabeth. 
However  I  do  not  rely  on  that,  but  I  rely  on 
the  words  of  the  sutute  of  12  Elizabeth,  as 
deciding  thb  objection.  The  pamphlet  ia 
question  was  published  in  the  university,  and 
as  appears  by  the  proceedings  by  a  member 
of  the  university ;  and  it  certainly  contains 
matter  highly  offensive  to  those  who  think 
that  the  religious  establishment  of  the  countrr 
is  of  consequence  enough  to  be  preserved 
It  appears  too  that  this  gentleman  was  the 
fellow  of  a  college,  and  a  master  of  arts:  but 
I  hope  (for  hb  own  sake)  that  he  b  not  in 
holy  orders;  because  I  do  not  see  how  any 
person,  who  had  before  in  the  most  solemn 
manner  expressed  his  assent  to  every  thinr 
contained  in  the  liturgy,  could  lUve  ventunM 
to  write  the  pamphlet  in  question;  it  would 
have  been  for  him  to  reconcile  it  to  hb  qwn 
moral  and  religious  character.  Therefore  I 
wish  to  take  it  for  eranted  that  he  is  not  ia 
orders ;  and  indeed  he  stales  himself  gentle^ 
man  only  in  his  affidavit.  But  I  have  no 
doubt  but  that  this  b  an  offence  within  the 
statute  of  Elizabeth.  If  a  person  in  the  very 
bosom  of  the  university  promulgate  dan- 

Serous  doctrines  in  the  manner  most  likely  to 
o  mischief,  namely,  by  publication,  he  b  «t 
least  as  criminal  within  tne  meaning  of  this 
statute  as  another  who  verbally  dec£«s  sudi 
doctrines ;  for  that  whieh  b  uttered  by  the 
mouth  may  be  soon  forgotten,  but  Uterm 
Krijfta  manet.  When  publications  hke  the 
present  are  circulated  in  the  university,  tkey 
call  for  the  attention  of  those  to  wliom  the 
moral  and  reli^us  education  of  the  youth 
there  b  comnutted.  And  I  think  that  those 
who  instituted  thb  prosecution  below  would 
have  fon^tten  the  duty  they  owe  to  the 
public,  if  they  had  suffered  the  publication  in 
question  to  pass  tub  sikMio^  vntoout  bringing 
it  before  that  jurisdiction  which  b  competent 
to  reform  or  to  punish  the  author  of  ic 
With  regard  to  the  question  concerning  the 
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Ibnii  of  the  recantstioD,  I  do  not  think  we 
have  BXij  thing  to  do  with  it.  It  was  for  the 
courts  of  the  iiniTeni^,  acting  on  Obit  prin- 
ciples of  the  dvil  law,  to  determine  on  the 
fond  of  the  recantation.  If  however  we  had 
been  required  to  assist  the  vico^cbancellor's 
txMirty  I  do  not  know  how  we  could  have 
fi:amed  any  thing  more  lenient  theui  the  r&> 
.cantatiott  liroposed. . 

The  onfy  remaining  objection  is«that  which 
respecU  the  sentence;  and  that  is  that  ihe 
sentence  is- not  so  seyere  as  it  •should  have 
been,  for  that  only  one  of  two  things  wluch 
the  statute  requires  has  heen  done,  and  that 
the  rest  of  tne  sentence  directed  by  the 
statute  has  not  been  inflicted.  It  is  said  that 
the  language  of  these  statutes  is  borrowed 
from  the  civil  law ;  it  was  in  the  first  instance 
in  the  hands  of  ecclesiastics,  and  always  in 
those  of  persons  conversant  with  the  rules  of 
the  civil  law;  and  they  are  more  properly 
qualified  than  we  are  to  put  a  construction 
upon  it.  The  court  in  the  university  having 
<  juiisdiction  over  the  subject,  and  proceeding 
on  the  principles  of  the  civil  law,  have  put 
their  construction  upon  it;  and  I  am  of  opi- 
nion that  we  have  no  authority  to  revise  tne 
Judgment  given. 

In  Dr.  Bentley's  case  this  court  interfered, 
because  the  principles  of  all  law  had  been 
iriolatcH;  he  had  been  condemned  without 
being  h^rd ;  and  the  whole  was  an  improper 
mode  of  proceeding:  but  that  cannot  be 
said  to  be  the  case  here.  I  am  therefore 
clearly  of  opinion  that  there  is  neither  prece- 
dent nor  pnnciple  to  warrant  us  in  granting 
this  mandamuM,  If  it  had  been  a  difficult  or  a 
doubtful  question,  I  should  have  been  inclined 
to  grant  the  rule,  in  order  that  the  question 
miglit  be  controverted  in  a  more  solemn 
manner,  on  the  return  to  the  writ :  but  as  I 
cannot  find  any  fair  ground  to  dispute  the 
jurisdiction  of  the  Court  be|pw,  J  think  it  is 
our  duty  to  refuse  this  application,  and  to 
dose  thai  question,  which^  for  the  sake  of  the 
public  and  of  the  university,  ought  to  be  at 
rest. 

Ashhurst  J.  This  case  has  been  divided  by 
the  counsel  in  support  of  the  rule  into  four 
questions;  1st  Whether  the  matter  has  been 
tried  before  a  proper  tribunal?  9nd.  Whether 
it  is  an  offence  against  the  statute  De  Con- 
cionibus?  3rd.  Whether  the  recantation  pro- 
posed was  a  proper  one  ?  and  4th.  Whether 
the  sentence  is  agreeable  to  the  statute?  As 
to  the  first  point,  it  is  contended  that  it  was 
heard  in  the  vice-chancellor's  court,  whereas 
it  should  hav6  been  heard  before  the  vice- 
chancellor  and  heads  of  houses.  It  seems 
a^eed  by  the  counsel  on  both  sides  that  the 
origin  of  the  vice-chancellor's  court  rests  in 
great  obscurity ;  and  there  is  reason  to  sup- 
pose that  it  existed  prior  to  any  of  the  statutes 
that  we  have  been  furnished  with.  The  sta- 
tute of  the  ist  Elizabeth  and  also  that  of  the 
19lh  Elisabeth,  De  Cancellarii  Officio,  speak 
of  the  dttDCtUor^a  proceedutgs  secundum  jus 


civile,  ft  eorum  privilegia,  et  consuetodtncs ; 
which  seems  to  show  Siat  the  Coart  must  be 
then  existing,  otherwise  there  could  be  no 
such  thing  as  any  customary  regulations  an- 
nexed to  It.  There  is  no  pretence  to  say  that 
either  of  those  statutes  gave  the  Court  its 
existence ;  thevefbre  it  must  have  existed  be- 
fore that  time;  and  if  it  did,  the  remote  dis- 
tance of  that  period  is  sufficient  to  found  a 
pfesumption  tnat  it  is  immemorial,  unless  the 
other  side  can  prove  the  commencement. 
As  to  the  court  of  the  vice-chancellor  and 
heads  of  houses,  there  does  not  seem  to  be 
any  such  distinct  from  that  of  the  vice-chan- 
ceUor.  The  statute  of  13th  Elit.  eives  the 
chancellor  the  sole  criminal  jurisdiction  in 
regard  to  such  offences  as  are  punishable  by 
suspension  from  degree,  inmrisonment,  or 
other  lighter  punishment.  But  where  the 
offence  is  of  a  more  serious  kind,  such  as  the 
present,  there  the  statute  De  Concionibus  has 
thouf^ht  fit  to  require  a  ^eater  decree  of  so- 
lemmty ;  and  therefore  it  ordains  mat  if  any 
person  in  any  public  lecture,  or  otherwise, 
publicly  within  the  university,  teach  or  de- 
fend an^  thing"  against  religion  or  any  part  of 
it,  publicly  received  within  this  kingdom,  &c. 
then  such  person  *'  errorem  et  temeritatem 
suam  cancellarii  jussu,  cum  assensu  ma^ris 
partis  prafectonim  coUegioruin,  revocabit  et 
public^  confitebitur;  outra  si  recusaverit,  eft- 
dem  auctoritate  e  coltegio  suo  perpetu6  ex* 
eludatur,  et  universitate  exulabit" — From  the 
penning  and  obvious  construction  of  the  above 
statute  one  may  pltunly  infer  that  the  chan«-  • 
cellor  is  meant  to  be  the  judge,  and  that  the 
proceeding  is  meant  to  be  in  his  court ;  for 
every  act  is  to  be  done  juuu  euncellariiy  but- 
eum  assensu  nuKforis  pariis  prmfectorum ;  he 
therefore  by  plain  construction  must  be  taken 
to  be  the  judge,  and  they  his  assessors:  the 
statute  only  imposes  a  check  upon  the  chan* 
cellor  in  such  cases,  but  does  not  create  or 
establish  a  new  court.  And  that  such  is  the 
construction  appears  from  all  the  cases  and 
precedents  that  have  been  cited ;  and  there  is 
not  a  single  one  agunst  it  But,  at  all  events^ 
in  the  present  case  the  proceeding  has  been 
before  the  persons  required  to  have  the  cog- 
nizance of  such  offences;  and  wherever  they 
sit,  it  will  not  invalidate  the  proceedings. 
The  second  question  made  is,  whether  this  ir 
an  offence  within  the  statute  De  Concionibus  ? 
And  it  is  said  that  the  statute  only  relates  to 
what  is  uttered  in  public  lectures,  not  to  pri- 
vate publications.  But  the  bare  reading  of 
tbe  statute  suffices  lo  answer  this  objection  ; 
for  the  statute  says  '^  in  lectionibus  nublicis, 
seu  aliter  infra  universitatem,"  &c. ;  therefore 
the  words  of  the  statute  are  large  enoimh  to 
include  this  case,  and  there  cannot  be  a  doubt 
but  that  it  meant  to  do  so ;  for  the  publishing 
such  a  tract  is  within  the  mischief  meant  to 
be  guarded  against,  and  indeed  it  seems  the 
most  mischievous  way  of  propagating  and 

Oa  currency  to  such  doctrines ;  and  we 
do  very  ill,  were  we,  agAinal  the  wontoj 
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to  luurrow  the  construction  of  tiie  sUtute. 
The  third  question  is,  whether  the  recantation 
promxed  was  a  proper  one  ?  It  is  said  to  be 
ambiguous  and  unintelligible;  but  there  does 
not  appear  to  me  to  be  the  smallest  obscurity 
or  ambiguity  in  it.  The  articles  and  recan- 
tation must  be  taken  together;  the  articles 
state  the  offence  chareed  to  consist  in  pab- 
ILsbing  and  causine  to  oe  dispersed  within  the 
university  a  scandiuous  bock  or  pamphlet,  de- 
scribing it,  and  praying  that  it  may  be  taken 
^  if  annexed;  and  then  the  articles  proceed 
to  point  out  the  most  exceptionable  parts. 
The  recantation  rei)uired  is,  tnat  he  acknow- 
ledges that  by  writing  a  pamphlet,  intituled, 
&c.  and  publishing  tne  same  within  the  uni- 
versity of  Cambridge,  he  has  offended  againi t 
the  latter  part  of  tfie  statute  De  Concionibus 
as  expressed  in  the  following  words  |  reciting 
themj ;  "  I  do  therefore  by  the  direction  of 
the  vice-chancellor,  &c.  retract  and  publicly 
confess  my  error  and  temerity  as  the  said  sta- 
tute requires/'  Can  it  then  be  duubted  what 
error  he  is  to  confess  in  publishing?  It  caii 
mean  nothing  but  such  passages  as  are  ob- 
jected to  and  pointed  out  as  exceptionable. 
The  fourth  anci  last  question  is,  whether  the 
punishment  is  eonfbrmable  to  the  statute? 
^nd  as  to  this  I  am  of  opinion,  that  if  the 
punishment  in  its  effect  answer  all  the  end 
and  intention  of  the  statute,  it  is  sufficient: 
and  that  seems  to  be  the  case  here ;  for  if 
Mr.  Frend  be  expelled  from  the  university,  he 
of  course  can  never  take  up  his  residence  in 
the  university  in  a  collegiate  way;  therefore 
it  is  a  virtual  exclusion  from  his  college.  And 
It  seems  to  me  of  all  others  the  most  fit  way ; 
for  I  do  not  know  that  the  university  ever 
assumes  the  jurisdiction  of  expelling  a  mem- 
ber from  a  particular  college.  A  court  of  this 
kind  is  not  tied  down  by  &e  strict  and  tech- 
nical formalities  which  obtain  in  courts  of 
law;  and  it  suffices  if  such  court  as  we  are  at 
present  speaking  of  is  substantially  right  in 
Its  proceedings.  But  even  if  an  expulsion 
irom  the  university  did  not  operate  as  an  ex- 
pulsion from  the  college,  it  would  be  but  an 
ungraceful  objection  for  Mr.  Frend  to  make, 
that  he  is  not  punished  as  much  as  he  ought 
to  be ;  and  there  are  cases  to  be  met  with,  in 
which  it  is  held  that  a  man  shall  not  assign 
that  for  error  which  is  for  his  advantage :  it  is 
so  lakl  down  in  5  Rep.  39.  S  Saund.  46. 
S  8id.  94.  And  this  reasoning  would  equally 
apply  to  the  present  case,  for  a  mandamut  to 
restore  must  virtually  annul  the  sentence  as 
erroneous.  But  there  is  no  occasion  to  en- 
large upon  this  topic,  as  I  think  the  sentence 
is  substantially  good,  as  fiilly  answering  evenr 
end,  and  as  attended  with  ever}'  effect,  which 
the  statute  meant  to  enfore.  Therefore,  on 
the  whole,  I  think  that  the  rule  for  the  m«a- 
ditnmt  ought  to  be  discharged. 

Crtme  J.  Before  I  enter  into  a  discussion 
#f  the  great  questions  in  this  case,  I  will  say  a 
ftw  w«rds  on  what  has  been  advanced  at  the 
im^espectiD^  thi»«pplicatieD|  which  is  i»r  a 


ProetMigs  in  ike  Coie  of  t^SS 

nundama  to  revise  the  teflteace  «f  aiutiMr 
court  I  conceive  that  the  gniitiiijt  of  auch  a 
mafuiasius  is  not  of  course;  nor  iaiEof  coiBie 
to  grant  it  in  a  doubtful  caae,  where  the 
Court  below  assuming  it  to  be  m  court  of 
competent  jurisdiction   has  exercised  that 

jurisdiction  and  proceeded  to  senlenae,  and 
where  the  party  has  appealed  against  tliat 
sentence,  and  it  has  been  affirmed  oo  sucb 
appeal.  The  principal  ground  for  granting  a 
mao^mtif,  so  frequently  meatwn^  bjr  lord 
Mansfield,  is,  where  it  is  to  prevent  a  fiulure 
of  justice,  and  where  there  is  no  other  specific 
laemedy ;  that  chiefly  appUes  to  cases  where 
there  is  no  jurisdiction  to  appeal  to^  or  where 

;  the  Judj^ment  pronounced  is  clearly  ao  excess 
of  the  Jurisdictioa  of  the  Court  bekiw.  And 
that  brings  me  to  tbs  great  questions  in  tiiis 
case,  which  are,  first,'  whether  the  vice-dban- 

'  cellor  in  doing  what  he  did  in  thb  court  (and 
which  I  call  the  vice-chanoelbr's  court)  acted 

'  within  his  jurisdiction ;  and  secondly,  whe- 
ther the  judgment  pronounced  in  that  Court 

'  were  correct  and  sufficient. 

With  regard  to  the  first,  Mr.  Frend  was 
charged  with  a  violation  of  the  statute  De 
Concionibus;    proceedings   were  instituted 

I  a^inst  him  in  the  vice-chancellor's  eowt» 
where  the    cause   was   heard ;    that  court 

:  thought  that  the  offence  was  sufficiently 
proved  against  him,  for  thai  he  was  the  author 
of  the  pamphlet  imputed  to  him,  and  that 
the  publishing  of  it  within  the  university  was 
an  o^nce  against  this  statute ;  on  which  the 
vice-chancelTor,  with  the  assent  of  the  m^or 
part  of  the  heads  of  houses,  directed  him  to 
recant  his  errors;  this  being  refused,  the 
vice-chancellor  with  the  hke  assent  banished 
him  from  the  university.  Now  that  some 
jurisdiction  is  given  to  the  vic&>chancellor  by 

i  tlie  statute  in  question,  and  that  that  Jfurisdic- 

I  tion  is  to  be  exercised  within  the  university, 

I  is  clear,  and  was  indeed  admitted  m  the  argu- 
ment. The  university  inM9.t  that  that  juris- 
diction was  to  be  exercised  in  the  vice-chan* 
cellor's  court  in  the  manner  in  whkh  the 
vice-chancellor  was  accustomed  to  exercise  his 
jurisdiction  under  the  stat.  i  and  VI  of  Eliza- 
beth ;  which  is,  that  in  the  case  of  heinous 
oflences  he  should  pronounec  the  judgment 
with  the  consent  of  the  major  part  of  the 
heads  of  houses,  even  though  the  punislw 
ment  extend  to  banishment :  but  it  is  con- 
tended  on  the  other  side  that  no  proceedmgs 
under  the  statute  De  Concionibus  can  be  ln« 
stituted  in  the  vice-chancellor's  court,  in  cases 
where  banishment  is  part  of  the  sentence,  but 
that  they  must  be  in  cunterd  before  the  vice- 
chancellor  and  the  heads  of  houses.    In  the 


consideration  of  this  question  it  is  material  to 
oblen^e  that  there  is  admitted  to  exist  a  r'- 


chancelk)r's  court,  from  whose  decisions  there 
is  an  appeal,  (which  fact  I  wish  to  keep  in 
view  throughout  the  whole  of  this  business) 
in  which  oaths  are  administered,  and  that 
from  the  sentence  of  this  court  M?.  Frend 
hm  himself  sdimlly  appealed  in  tUi  esse. 
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It  is  n6  l68S  niBlerud  to  remember  that>  ac- 
cording  to  the  defendant's  own  account,  no 
appeal  lies  from  the  Court  which  he  wishes 
to  auhstitute  in  tieu  of  the  vice-diancellor*s 
court.  I  consider  the  statutes  1  £lia.  13  Elie. 
c.  49,  and  IS  Eliz.  c.  45,  which  were  given  to 
promote  the  discipline  of  the  universi^,  as 
Deing  made  in  pari  materia ;  and  conse- 
auentiy  they  throw  light  on  each  other.  By 
the  Ist  of  £lizaheth  the  vice-chancellor  has 
power  over  all  the  members  of  the  university, 
and  to  punish  them  even  with  banishment  by 
his  sentence,  with  the  assent  of  the  heads  of 
bouses.  By  the  IS  Eliz.  c.  4S,  he  may  punish 
all  the  violators  of  the  law  by  his  own  sen* 
tence  alone;  he  may  suspend  from  degrees, 
imprison  scholars,  or  indict  any  less  punish- 
ment  judicio  tuo ;  but  he  cannot  imprison 
any  of  the  heads,  nor  banish  any  of  the 
itiembers  of  the  university,  without  the  con- 
sult of  the  major  part  of  the  heads  of  houses. 
It  appears  by  the  affidavits  made  against  this 
application  by  persons  conversant  in  the 
modes  of  proceeding  in  the  university,  that 
the  proceedings  in  this  instance  were  con* 
fonnable  to  the  precedents  from  all  antiquity 
in  the  vice-chancellor's  court  When  the 
statute  De  Concionibus  was  passed,  I  take  it 
for  granted  that  some  improper  pubUcations 


that  there  was  a  court  competent  to  ] 
all  the  violators  of  the  statutes,  ^  i 
e&rum  wlMom  puniendoi :"  then  came  a  sub- 
sequent statute,  which  created  another  ofience, 
and  annexed  to  it  a  particular  punishment  to 
be  indicted  by  the  same  persons  as  were  men* 
tiooed  in  the  former  one ;  then  where  is  the 
offence  created  by  the  latter  statute  to  be  in« 
quired  into  I  In  the  same  court  in  which 
offences  agtdnst  the  university  were  beibre 
heard.  It  seems  to  me  that  all  these  statutes,* 
when  they  authorize  the  vice-chancellor  to 
act  jWicto  nto,  consider  him  as  sitting  in  BoiAe 
known  and  esteblished  court  of  justice;  but 
it  is  objected  that  the  stetute  De  Coneionibuft 
a'ected  a  jurisdiction  consisting  of  the  yioe-^ 
chancellor  and  the  heads  of  houses,  where 
there  is  no  process  to  compel  the  attendance 
of  any  persons,  where  no  witness  is  to  be 
heard  on  oath,  and  from  which  there  is  no 
appeal.  It  occurred  to  me  that  if  the  vice-' 
chancellor  had  proceeded  in  this  court,  where 
Mr.  Frend  now  insists  the  proceedings  should 
have  been,  Mr.  Frend  woula  have  complained, 
and  said,  "  Therb  is  a  court  of  competent 
jurisdiction,  where  the  vice^hancellor  exa- 
mines on  oath  into  offences  ag^sttheum* 
versity,  where  proceedings  on  similar  accusal 
tions  have  been  constantly  instituted,  and 


had  been  made ;    that  act  therefore  directs  \  from  whose  decisions  there  is  an  appeal ;  I 


that  the  party  offending  should  be  directed 
jussu  cancellarii  cum  assensu  majoris  partis 
prsfectorum  coilegiorum  to  retract  and  to 
confess  his  error,  and  that  if  the  party  re- 
fused he  should  be  banished  from  the  univer- 
sity t6dem  auttoritate.  This  stetute,  like  the 
former  ones,  was  made  for  better  enforcing 
the  discipline  of  the  university.  And  as 
under  the  former  stetutes  the  vice*chancellor 
was  in  some  instances  to  act  as  the  sole 
Judee,  and  in  others  where  banishment  was 
to  be  indicted  was  to  act  with  the  heads  of 


have  been  accused  of  an  offence  against  a 
statute  of  the  university  which  does  not  in 
terms  direct  that  the  complaint  shall  be 
heard  in  any  other  than  the  viee-chano^or*s 
eourt ;  you  have  denied  me  the  privilege  of 
l>eins  heard  in  that  court,  and  in  a  case  too  in 
whi(»  by  the  sentence  of  another  court  I  am 
to  be  banished  from  the  university,  and  de- 
prived not  only  of  all  the  temporal  advantage* 
annexed  to  that  situation,  out  also  of  U\e 
good  opinion  of  all  moral  and  rehgious  men.'' 
He  would  have  had  to  compUm  that  the 


houses,  so  under  this  stetute  De  Concionibus  '  jurisdiction,  by  which  he  had  been  banished 


where  banishment  was  to  be  the  punishment 
he  was  to  act  with  the  assent  of  the  maior 
part  of  the  heads  of  houses.  It  is  observable 
that  no  particular  forum  or  court,  where  pro- 
ceedings under  the  stetute  De  Concionibus 
were  to  be  institoted,  is  pointed  out  by  the 
stetute ;  and  the  same  thing  is  also  to  he  oh- 
so^ed  of  the  Mat.  IS  Eliz.  c.  4S.  And  it  has 
been  admitted  that  there  existed  in  the  uni- 
versity a  court  called  the  vice-chancellor's 
court,  in  which  proceedings  under  the  stat 
1  Eliz.  and  1 9  Eliz.  c.  43.  nave  always  been 
had,  and  from  which  there  is  an  appeal. 
Then  came  the  stet.  12  Eliz.  c.  45,  which  de- 
scribed a  particular  offence,  and  ordained  a 
particular  punishment  for  the  commission  of 
that  offence.  Then  in  what  court  was  that 
jurisdiction  to  be  exercised  ?  The  answer  is 
obvious,  in  that  court  where  offenders  against 
the  stetutes  of  the  university  were  by  the 
laws  and  constitution  of  the  university  before 
punished;  in  that  court,  which  was  before 
appropriated  to  the  viceH:hancellor,  and 
wkmff  be  pitiidH.    A  fofwer  steUHa  said, 


from  the  university,  was  new,  unheard  of,  and 
self  created,  in  which  witnesses  had  given 
evidence  against  him  without  oath,  and  front 
whose  decisions  no  appeal  lies;  and  all  this 
while  there  are  extent  on  the  records  of  the 
vice-chancellor's  court  proceedings  on  this 
very  stetute.  This  would  have  been  a  sub- 
stantial ground  of  complaint ;  and  in  my  opi- 
nion, it  would  have  been  no  answer  to  it  to 
have  aJlczed  that  which  has  now  been  steted 
on  the  behalf  of  Mr.  I* rend.  I  am  therefore 
clearly  of  opinion  that  the  jurisdiction  to  be 
exercised  under  the  stetute  De  Concionibus 
was  intended  to  be  exercised  in  a  known  and 
esteblished  court  in  the  university,  in  the 
same  court  in  which  offences  against  the 
stetutes  1  and  13  EHx.  c.  43,  are  heard,  and 
in  which,  according  to  all  the  precedent^ 
offenders  against  the  stetute  in  question  hav^ 
been  corrected  ur  punished.  Against  these 
precedents  produced  by  the  university,  not  a 
single  one  has  been  cited  in  opposition. 
Then  it  would  be  dangerous  in  the  extreme 
Imp  this  Court  to  ateesyt  to  put  a  aew  wnh 
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stnictimi  OB  tills  sUlute,  and  to  pobk  out  a 
different  mode  of  administering  justice  on 
laws,  which  are  iamiliar  to  tbue  university,  but 
new  to  us. 

Then  it  was  objected  that  this  was  not  an 
ofiience  within  the  statute ;  and  Mr.  Frend 
has  attempted  to  confine  the  construction  of 
the  staUite  to  speeches  or  writing  delivered 
or  published  on  public  occasions  m  the  uni- 
versity, as  lectures,  sermons,  &c. :  but  what- 
ever may  be  the  meaning  of  the  former  words 
of  the  statute,  the  words  **  seu  aliter  public^ 
infra  universitatem  nostram"  evidenUy  ex- 
tend the  meaning  beyond  such  a  construc- 
tion. It  must  be  remembered  too  that  that 
statute  was  made  for  the 'preservation  of  good 
discipline  in  the  universi^,  and  for  the  main- 
tenance of  religion;  and  the  object  would  be 
entirely  defeated  if  any  of  the  members  were 
permitted  to  publish  blasphemous  or  any 
other  objectionable  doctrines  in  the  univer- 
sity, though  they  were  not  published  in  the 
course  of  any  of  the  public  exercises  there. 

As  to  the  objection  to  the  form  of  the  re- 
cantation proposed ;  the  answer  given  to  it  by 
my  brother  Ashhurst  is  veiy  satisiactoiy  in 
my  mind,  and  I  can  add  nothing  more  than 
my  assent  to  it 

The  remaming  objection  is  that  the  judg- 
ment is  not  sumdent,  for  that  under  the 
statute  the  vice-chancellor's  court  should  also 
have  adjudged  him  to  be  excluded  from  his 
college.  I  confess  I  cannot  accede  to  what 
my  brother  Ashhurst  has  said  upon  this  sub- 
ject; for  if  a  statute  create  an  ofiience  and 
ordain  a  particular  punishment,  the  judgment 
must  follow  that  which  is  prescribed  by  the 
statute;  and  if  I  had  thouKnt  it  necessary,  I 
think  I  could  have  referred  to  authorities  to 
show  that  a  judgment  given  under  a  statute 
prescribing  a  particular  punishment  is  erro- 
neous if  It  do  not  pursue  the  sUtute,  even 
though  the  judgment  be  not  so  severe  as  the 
stetute  directs.  But,  in  this  case,  I  think  that 
the  exclusion  from  the  college  is  inckided  in 
tlie  sentence  of  banishment;  and  I  observe 
that  the  precedents  are  like  the  present  case. 
But  I  think  it  is  perfectly  immaterial  whether 
the  one  does  or  does  not  include  the  other, 
because  this  is  a  ground  of  appeal  only,  and 
fit  for  the  discussion  of  the  court  of  delegates. 
I  have  entered  thus  fully  into  the  subject,  be- 
cause in  a  case  like  this  it  is  of  importance  to 
the  discipline  and  good  government  of  the 
university  that  the  grounds  upon  which  we 
proceed  should  be  distinctly  known. 

Lawrence  J.  So  much  lias  been  already 
advanced  upon  every  part  of  this  case  that  I 
can  add  but  hltle  to  it  Almost  every 
^und,  upon  which  any  argument  can  be 
rounded  to  show  that  the  proceedings  below 
have  been  regular,  has  been  already  taken : 
but  m  a  case  of  this  importance,  I  will  sav  a 
few  words.  The  great  question  is,  whetncr 
the  vice*  chancellor,  assisted  by  the  heads  of 
hams,  had  or  hadnot  aiiy  jurisdktbnin  tiie 
Tico>€haiifallai^scour|  over  oflfeneea  under  the 
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statute  De  Coocionibus.  It  has  been  con- 
tended bv  Mr.  Frend  that  he  had  not:  but  if 
not,  all  the  instances  that  have  occurred  front 
Rush's  case  down  to  the  present  time  are 
erroneous ;  for  it  appears  from  all  of  them 
that  all  offences  in  any  of  the  members  of  the 
university  have  been  tried  and  determined  ia 
that  court.  The  question  therefore  will  de- 
pend on  the  usage  and  construction  of  the 
statute  De  Concionibus,  whether  it  was 
meant  to  create  a  new  and  particular  jurisdic- 
tion for  this  particular  offence,  or  whether  it 
was  intended  to  refer  the  cognizance  of 
offences  against  it  to  the  old  jurisdiction 
under  the  other  statutes.  On  this  point  the 
whole  evidence  is  uniform.  Mr.  Frend*a 
counsel  felt  the  weight  of  this,  and  ende^ 
voured  to  show  that  the  proceeding  inKush*s 
case  was  in  earner^  and  not  in  the  vice-chan- 
cellor's court :  but  I  think  it  was  in  a  court ; 
for  it  begins  with  the  style  of  a  court  ^}  qficktm 
dominiy*'  which  is  the  title  of  the  proceeding 
in  courts  governed  by  the  civil  law.  -  Besides, 
it  appears  that  be  was  guilty  of  a  contempt, 
for  which  he  was  committed  to  custody, 
which  shows  that  the  proceedings  could  not 
have  been  in  camerA,  Next  it  was  observed 
that  the  proceedings  in  that  case  did  not  ap- 
pear to  have  been  at  the  promotion  of  any 
person :  perhaps  the  minutes  of  that  case  are 
not  sufficient  to  show  that ;  but  in  the  sub- 
sequent cases  of  Waller  and  Duck,  that  cir- 
cumstance does  appear.  If  then  this  court 
had  jurisdiction  in  this  case,  the  next  question 
is  whether  this  person  was  guilty  of  any 
offence  against  the  statute  De  Concionibus ; 
upon  that  I  cannot  entertain  a  doubt  It 
would  be  a  very  weak  statute  indeed,  if,  when 
its  object  was,  to  prevent  the  circulation  of 
improper  doctrines  in  the  university,  it  only 
prohibited  tlie  public  preaching,  or  public  de- 
livery, of  those  doctrmes  on  some  particular 
occasion,  and  permitted  the  members  to  print 
books  containmg  such  doctrines,  and  to  dis- 
perse them  all  over  the  university  With  re- 
sard  to  the  form  of  the  recantation,  I  see  no 
difficulty  in  Mr.  Frend's  making  it,  since  it 
must  have  applied  to^ose  things  with  which 
he  was  charged,  and  not  to  those  with  which 
he  was  not  charged.  The  last  question,  re- 
specting the  sentence,  is  equally  clear.  No 
particular  form  is  prescribeu ;  and  it  is  stated 
that  the  sentence  pronounced  (as  understood 
by  Mr.  Frend  himself)  has  all  the  effect  which 
he  says  the  statote  ought  to  have. 

Rule  discharged. 

An  account  of  these  proceedings  in  the 
Court  of  KingVbench  was  published  by  Mr. 
Frend,  under  the  Utle  of 
^  A  SBQUEL  to  the  Account  of  the  Pro- 
ceedings in  the  University  of  Cambridge, 
against  the  Author  of  a  Pamphlet  intituled 
Peacb  and   Uvjon;  containing  the  Ap- 
plkatioD  to  the  Court  of  Kiiig'»4ie]|Q|i,  a 
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Ton  mUim  Frend,  Ckrk,  M.  A. 

,    Review  of -similar  Cases  in  the  Univtraityy 
and  Reflections  on  the  Impolicy  of  Reli- 
gious Persecution,  and  the  Importance  of 
Pree  Enquiry/* 
In  this  pamphlet,  Mr.  Frend  thus  exhibits 

the  grounds  on  which  his  application  to  the 

court  of  KingVbench  was  founded  : 
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The  delegates,  by  confirming  the  sentence 
«f  the  vice-chancellor,  paved  the  way  for  an 
application  to  the  court  of  King's-bench, 
wnich  was  made  chiefly  upon  the  following 
grounds :  That  the  pretenoed  offence  was  not 
cognisable  by  the  statute  under  which  it  was 
tried ;  that  an  offence  a^nst  that  statute  was 
not  cognisable  in  the  vice-chancellor's  court; 
that  the  recantation  proposed  did  not  specify 
any  errors,  by  which  the  statute  was  violated ; 
and  that  the  sentence  pronounced  was  not 
itself  agreeable  to  the  statute.  The  two 
former  points  were  affirmed  to  be  evident 
from  the  words  of  the  statute,  the  nature  of  the 
vice^hancellor's  court,  and  universal  practice; 
for  not  an  instance  can  be  produced  of  a  per- 
son being  punished,  under  the  above-men- 
tioned statute,  for  refusing  to  retract  any  opi- 
nion published  only  in  writings,  nor  an  m- 
stance  of  any  person  being  punished  under 
this  statute  in  the  vice-chancellor's  court, 
though  there  are  several  instances  of  persons 
being  convened  before  the  vice-chancellor 
and  beads  for  a  violation  of  this  statute,  and 
treated  in  a  very  different  manner  from  that 
which  a  court  of  law  requires. 

In  support  of  these  opmions  references  were 
made  to  the  cases  of  Cnarke,  Brown,  Brown- 
ing, Milayne,  Chadwick,  Johnson,  Bambridge, 
Baret,  Baro,  Whiston,  Duckett,  and  Wal&, 
which,  it  was  suppos^,  would  have  thrown 
considerable  light  upon  the  question ;  and,  as 
they  contain  much  curious  information  on 
the  progress  of  religious  toleration  and  in- 
struction, merit  the  attention  of  every  im- 
partial reader. 

Charks's  Case.* 
The  first  instance  upon  recofd  is  that  of 
M^iitiam  CharkCy  fellow  of  Peterhouse,  who,  in 

*  Style  of  proceedings  taken  from  a  book  in 
possession  of  the  regittrary,  called  Ecclesias- 
tical Causes  and  Censures. 

The  following  is  all  that  relates  toCharke's 
case: 

•  Coram  domino  doctore  Bin^,  procanc.  5  die 
Feb.  1579,  asadentibusdoctonbus  Pern,  Haw- 
ford.  Relk,  Mey,  Chaderton,  Harvey,  Ithel, 
.Whitmft,  Shepherd,  Goad,  and  Aldaidge. 
.  QuuMiSy  &c.  companilt  Wm.  Charke  et  in- 
tcrrogaL  dno.  procanceUario  de  duabus  iUis 
propositionibus  priustlli  objectis  et  in  con- 
xjone  sua  habitis,  viz.  (stating  the  two  propo- 
sitions) unde  dominus  cum  assensu  prefecto- 
rum  coUegiorum  preiatpronunciavitD.  Wm. 
Ciiarke  inddiste  m  pcena  statuti  in  ea  parte 
facti  ideo  exdudeod.  a  collegiaaiio  de  qua  sen- 


a  Latin  sermon  [Concio  ad  clennn],  on  Dec. 
3, 1573,  asserted,  that  the  states  of  bishops, 
archbishops,  metropolitans,  patriarchs,  jpopes, 
were  introduced  into  the  cnurch  by  Satan; 
and  that  among  the  ministers  of  the  church 
no  one  ou^ht  to  be  superior  to  another.  For 
these  opimons  he  was  convened  before  the 
vice-chanceUor  and  heads,  required  to  make 
a  public  recantation,  and,  on  his  refiisal,  was 
banished  from  the  university.  From  this 
sentence  he  appealed,  but  the  vice-chancellor 
refused,  and,  it  seems,  with  ^reat  propriety^ 
to  admit  the  appeal;  for  he  judged,  that  no 
appeal  could  in  reality  be  made,  when  sen- 
tence followed  one.  that  had  confessed  what 
was  charged  upon  him ;  and  that  there  could 
be  no  appeal,  whea  the  sentence  is  given  b^ 
the  **  vice-chancellor,  with  the  assent  of  his 
fellow  judges,  the  migor  part  of  the  heads  of 
colleges."  The  mode  of  conduct  pursued  in 
this  case  is  best  seen  by  the  letter,  written  to 
the  chancellor  of  the  university,  by  the  vicr^ 
chancellor  and  heads  of  colleges,  m  vindica- 
tion of  themselves,  against  Charke's  censures. 
[Strype's  life  of  Whitgift,  p.  431. 

*^  Our  duties  in  most  humble  roaner  to 
vour  honour  remembered.  Your  lordship's 
letters,  written  in  behalf  of  Mr.  Charke,  have 
made  us  al  not  a  little  perplexed;  partly  for 
the  boldness  of  him,  who,  for  so  notorious  a 
fault,  and  manifest  breach  of  statute,  would 
attempt  to  procure  your  lordship's  favour; 
but,  most  of  al,  for  that  we  are  hereby  brought 
in  some  doubt  of  your  lordship's  good  Jikm^ 
of  our  proceedings  in  that  case;  whereof,  to 
render  a  just  account,  and  that  your  lordship 
may  thereby  the  better  judge  wluit  lenity  hath 
been  used  on  our  parts  towards  the  said 
Charke,  contrary  to  his  report  (as  it  seemetli), 
may  it  please  your  lordship  to  be  advertised  of 
the  whole  matter  from  the  beginning. 

"  First,  omitting  the  great  expemtion  of 
many,  long  before  his  sermon,  raised  (aB  may 
probikbly  he  thought)  by  some  speech  given 
out  by  him  concerning  those  thin^  whereof 
he  would  entreat ;  leavine  also  his  singular 
confidence,  used  in  the  whole  action  and  ut- 
terance of  his  sermon;  even  at  that  time, 
when  he  was  called  before  us,  besides  the 

tenti4  D.  Charke  appellavit  cui  appellacio 
non  deferend. 

In  Brown's  Case. 

Coram  domino  doctore  Whitgift  procan.  S4th 
Nov.  1573. 
Quibus,  etc.  comparuit,  Ds  Brown ;  and  it 
goes  on  in  nearly  the  same  as  in  Charke*s 
case. 

In  Milatne's  Case. 

Coram  Dno.  Doctore  Bing  procancellario, 
assistentihus  doctoiibus  Pern,  Hawford,  Whit- 
gift, Harvev,  Migus,  Shepherd,  Le^. 

Mr.  Millen  in  artibus  Mr.  Soaus  Colle^i 
venit  coram  dno.  procancellario  et  assistien- 
tibus  supetnixminatis  qui  inlerrogatus  de  quir 
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c))Stiiiate  defending  of  hh  errors,  he  9fmeii 
not  in  presence  to  overthwart  divers  of  the 
heads,  in  verv  unseemly  maner,  and  with 
tannttn<v  word<;  nevertheless  besting  with 
his  want  of  ^UscTPtion  beyond  his  deserts,  and 
seeking  to  aMure  him  by  gentle  persuasions, 
we  thought  fi;ood  he  should  severally  be  com- 
muned with  hy  three  or  four  of  our  company. 
After  which  conference,  though  they  had  little 
prevailed  with  him,  yet  that  he  sho«dd  not 
think  himself  too  straitly  dealt  with,  we 
eraunted  him  more  than  seven  weeks  space, 
to  consider  thorowly  of  his  miinds,  and 
after  good  advisement  to  vield  bis  answer 
upon  the  same,  giving  him  further  to  under- 

busdam  assertionibus  a  se  prelatis  in  concione 
sua  infra  ecclesiam  stn  Maris  quarto  die  Oct. 
affirmavit  se  easdem  protuhsse  deindedominus 
jirocancellarius  et  assist  monuerunt  ei  ut  re- 
tractaret  ea-sdem  sed  MiUen  recusavit  unde 
Dnus.  procancelbrius  de  consensu  prMoai- 
torum  tunc  pronunciavit  D.  Miilen  mcMisse 
in  WBna  statuti  acadeniae  et  ab  academia  ex- 
pellendiun  decrevit. 

In  Barret's  Case. 

Coram  venerabili  viro  l>n.  Doctore  S^  de- 
putato  Doct.  Duport,  procancel.  Cant.  Docto- 
ribus  Goad,  Tindal,  Whitaker,  Berral,  Jegon, 
PresloB,  M.  Chadertoo  et  Clayton,  prslectis 
collegiorum,  5  Jun.  in  prseeentia  me  T.  Smith. 

The  entry  Uien  states  the  o&nce  of  picaclK 
ing  against  the  reformers,  and  the  reqoiation 
to  recant.  There  are  no  marks  of  origimUity, 
it  being  roughly  copied,  and  fastened  together 
hookways  with  the  other  papers. 

In  the  Cases  of  Johnson  and  Bambrioor. 

9Sd  Jan.  1588,  Coram  eodem  Dbo.  pro- 
cancel! .  assistentibus  D.  D.  Pern,  Tindal, 
Copcott,  Legg  et  Bett,  et  in  consislorio  hora 
octava  univer$»itatis  in  prssMitia  Thomtt 
Brooke,  Not.  Pub. 

Acta  fecta  et  eesta  coram  venerabili  viro 
dno.  Thoma  NeviSe,  S.T.  P.  alque  miversi* 
tatis  Canl.  prooan.  assistentibiistunc  et  ibklera 
nolnlibus  viris  dnis.  doctoribut  Hill,  Tindall, 
Copcott,  Bing,  Legg  et  Mrs.  Andrew  et  Pres- 
ton, 9  die  mensis  Septemb.  1689,  in  prsesentia 
Thoraae  Smith,  N.P.  in  consistorio  univer^ 
sitatis. 

The  entries  in  this  and  Johnson's  case  con- 
sist of  protests,  explanations,  canon  law  opi- 
nions, and  as  in  Stripe's  annals. 

On  these  imperte^  entries  indeed  much 
cannot  be  grounded;  but  the  history  of  the 
cases  throws  a  light  upon  them ;  and  as  in 
the  two  full  cases  under  the  statute  De  Con- 
eionibus  produced  by  the  promoter,  there  is 
an  evident  diiference  in  the  style  and  whole 
jMceedings,  Irom  the  eases  also  produced  by 
fiim,  wad  clearly  proved  to  belong  to  the 
vice-chancellor's  cetirt,  the  reader,  it  is  pre- 
snmed,  has  had  everv  thing  laid  before  him 
which  can  enable  mm  to  ferm  a  proper 
estittale  of  the  qmsi^n.^Fr€nd. 


PrdctiukMgs  im  th^  Cmu  of  ^^04 

I  stHid  hew  we  eeold  do  neoe  o Aerwtse  than 

!  the  statute  required,  if  he  should  persist  m  his 
conceived  opinions. 

{  *'  At  the  time  appointed  we  found  hini 
nothing  altered:  howbeit,  stil  wishing  his 
ffood  conformity,  and  meaning  rather  to  re- 
duce him  chaiitably,  than,  suddenly  to  cut 

I  him  off,  we  offered,  that  if  he  would  hut  only 
promise,  upon  better  deliberation,  to  revoke 
his  assertbas,  he  should  be  respectea  Um  the 
performance  therof  til  after  Easier;,  which 
for  that  before  us  al,  he  utterly  refused  to  do 
— it  was  concluded  with  one  consent,  that  he 
should  incurr  the  paine  of  the  statutCy  that  is, 
to  lose  both  his  college,  and  also  the^aini- 
versity. 

^  Now,  if  this  punishment  had  been  en- 
joyned  him  onlv  by  our  arbitrement,  and  not 
by  statute,  yet  his  demerits  being  such  as  we 
have  declared,  and  he  cannot  deny,  he  could 
not  justly  have  complained  of  over  much 
severity.  But  seeing  we  have  done  nothing 
of  any  private  oonsi&ratioB  in  this  case,  but 
our  sentence  hath  been  whoUv  directed  by  her 
majesty's  statutes,  delivereo  unto  us,  as  a 
rule  to  giude  us,  and  wherewith  to  dispense 
is  utterly  forbidden  us,  we  much  iiiu»e 
what  colour  of  defence  he  can  seem  to  pre^ 
tend.  And,  surely,  how  necessary  it  is  that 
we  have  such  statutes,  and  namely  that  one 
concerning  preachers  (which  statute  was 
sent  encl<Med),  the  malice  of  these  times  doth 
easily  show ;  for,  since  Charke  hath  broached 
these  untimely  contentions,  others  have  ven- 
tured to  continue  the  same:  wherby  the 
minds  of  some  are  so  incensed,  that  in 'many 
colleges  they  study  and  devise  only  how  to 
molest  and  disquiet  their  governours;  their 
drift,  as  it  is  wel  known,  being  nothing  else 
but  to  procure  to  themselves  a  licentious 
liberty,  wherein,  if  they  may  find  focvour 
through  their  importune  suits,  our  state  is 
most  miserable  of  all  othera  What  poison 
lieth  hid  in  populanW  cannot  be  unknown 
to  your  singular  wisoom :  our  labours  and 
travails,  in  suppressing;  the  same,  must  needs 
be  joyned  with  occasion  of  ^reat  envy,  which 
we  shal  never  be  able  to  resist,  unless  we  be 
supported  by  your  lordshio^s  authority,  and 
otners  that  are  placed  in  the  chiefest  rooms, 
especiallT  when  the'  dtlfersace  consisteth  in 
this;  whetiier  we  shall  be  borne  with  for 
executing  our  laws,  or  others,  by  indulgeDcy, 
encouraged  to  break  the  same. 

And  yet  for  Charke  we  have  further  to  re- 
port, that  afler  the  delivery  of  your  lovdshin's 
letters,  betng  a^n  demanded,  whether  ne 
would  yet  promise  to  retract  his  former  doc- 
trines, he  would  in  no  wise  yield  theranto^ 
bat  made  the  hke  reTiisal  as  hefore,  adding, 
that  he  thought  your  lordshi]/s  meaning  was 
not  to  have  him  recant;  wherin^  as  your 
lordship  may  wel  perceive  his  |;reat  pre- 
smnption,  so  did  he  nothing  deceive  the  ex* 
pectatfon  of  some  of  us,  whd  have  noted  him 
w  the  like  han^ty  stomat,  ever  ''"^ 
first  Ibiew  huBu 
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«  That  httvnifl  dineinbled  nolhiBi^  but 
jlainly  laid  forth  uiecsnse,  as  it  i%  we  are  most 
mmbiy  to  crave  your  lordship's  favourable 
ass^tahce  for  the  repressing  of  this,  and  the 
IHie  enormities^  wherwith  ve  are  so  greatly 
incumbred  at  this  present,  that  of  force  we 
•bould  faint,  were  we  not  sustained  with  the 
only  ho\it  of  your  lordship  his  good  accepta- 
tion and  countenance  of  our  dutiral  travuleft  in 
that  behalf.  Even  so  praying  the  Almigb^ 
long  to  preserve  your  honour,  to  our  great 
Comfort,^  and  the  wealth  of  this  state^  we 
humbly  take  our  leaves. 

**  From  Cambridge^  tlie  Sd  day  of  March, 

**  Your  lordship's  ever  most  humble  at  com- 
jnaadment"  FApp.  to  WhitgiA*s  Life,  p.  14.] 
Subscribed  oy  the  vic^-cmmcellor  and  ten 
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Browring^s  Casi. 


Browning  was  convened  before  the  vice- 
chancellor  and  heads  about  the  same  time, 
for  uttering  in  St.  Mark's,  certain  doctrines, 
teadinfl;  to  the  heresy  of  Novatus,  and  prohi- 
bited from  preaching  again,  till  the  ouestion 
bad  been  thoroughly  investigated.  In  spite 
however  of  this  admonition,  he  did  preach 
again,  and  for  his  contempt  of  authority, 
totallv  independent  of  the  new  statute  of 
EltEabeth,  was  committed  to  prison, 
sides  the  heretical  opinions 


Snday  before  Christnma,  tiie  other  on  Uie 
SAth  of  Jamnuy  following,  on  which  it  wa» 
objected  to  him:  Isl,  That  in  both  the  said 
sermons  he  uttered  doctrine  and  reasoaa 
teo<iing  to  the  infring^g  of  the  order  and 
manner  of  creating  or  electing  ministers,  or 
the  regiment  now  used  in  uie  church  of 
England,  or  tending  to  the  corrupting  of  Mu»- 
€ulus*s  reasons,  whereby  the  said  Musculus 
would  establish  the  said  order  or  regiment  now 
used.  8d,  That  he  said  no  ]»riests,  made  in 
the  Popbh  time,  ought  to  have  any  functioa 
in  the  church  of  England,  except  they  were 
called  again,  or  words  tendinc  to  that  end. 

Upon  these  arUcles  he  was  freoue&tly  called 
before  the  committee,  examined  oy  it,  treated 
sometimes  with  harshness,  so  far  as  to  be 
confined  to  his  rooms,  but,  according  to  the 
vice-chancellor's  account  in  his  letter  to  tfa« 
chancellor,  every  delay  was  used,  upon  the 
hopes  of  forther  conformatioB,  and  that  by 
reasonable  means  he  would  be  ruled.  .  Brown 
wrote  also  in  July  1578  to  the  chancellor,  and 
gave  the  following  account  in  Latin  of  his 
treatment.  «*  Five  months  ago,"  says  he, "  I 
preached  before  the  university,  and,  in  the 
opinion  of  those  who'felt  thenuelves  hurt  by 
my  cendures,  inveighed  against  certun  vices 
with  too  great  asperity.  In  consequence  I 
was  convened  before  your  vice-chancellor  and 
As  be-  I  the  heads.  Certain  articles  were  objected  to 
he  had    me,  but  there  was  not  an  accuser;  and,  when 


touched  upon  matters  ofstate,  the  question  was  |  I  persisted  in  it,  that  such  tluuES  never  came 
thought  of  higher  consequence,  than  to  be  set- ;  into  my  mind,  much  less  that  I  had  proposed 
tied  m  the  committee,  and  in  February  he  was  them  to  the  people,  some  men  in  the  univer- 
bound  in  a  recognizance  of  two  hundred  marks  '  sity  were  sent  for,  who  being  supposed  to  have 
to  answer  for  Uie  same,  when  called  upon; ;  been  present  at  my  sermons,  were  compelled 
and  Booth  and  Shedley,  two  fellows  or  the  \  to  relate  upon  oath  what  they  had  heard  me 
same  college,  were  bound  in  forty  pounds  a  ;  spesk,and  to  leave  their  declaration  in  writing 
-liece  for  nis  appearance.     Thus  released    signed  with  their  own  hands.    By  these  veiy 

declarations,  if  the  heads  had  acted  according 
to  law,  I  must  have  been  acguitted :  for  some 
of  these  hearers  freed  me  mm  every  suspi- 
cion, others  heard  nothing  at  all^  others  he- 
sitoted  much  in  giving  any  opinion.  It  waa 
however  determined,  bv  what  mode  of  argu- 
ment the  hcRsds  only  know,  that  I  should 
he  was,  on  the  pretext  of  having  disobeyed  a    retract  propositions,  -which  I   really  never 


\  the  committee  he  was  turned  over  to  the 
chancellor,  to  answer  for  these  dangerous 
words,  by  whom  he  was  treated  with  great 
mildness :  and  it  does  not  appear,  that  his 
occlesiasUcal  doctrines  were  afterwards  exar 
mined  by  the  committee.  His  conduct  how- 
ever gave  great  offence,  and  some  years  afler 


college  statute,  deprived  of  his  felldwstiip, 
[Register  of  the  commitment,  anno  1579. 
Jan.  H7.  Johannes  Browning,  M.  A.  et  socius 
ooUegii  S.  Trinitatis  per  D.  vicecancellarium 
de  assensu  prspositorum,  scil.  D.  D.  Peame, 
Hawford,  Kelke,  Mey,  Whitgyfte,'Chaderton, 
Harvey,  Shepherd,  Goad,  Aldriche,  commit- 
litur  carceri  le  Talbothe.  £o  quod  prohibitus 
per  doctorem  Whitgift,  deputatum  D.  vice- 
cancellarii,  ne  concionaretur,  quiaaccu^ba- 
tnr  de  suspicione  corrupts  doctrins  per 
ipsum  prolate,  ea  tamen  prohibitione  non 
obstante  concionatus  est.  Registr.  Academ. 
Stiype's  Life  of  Whitgift,  b.  i.  c.  8.] 

Browk's  Case. 

In  the  same  year  1579,  Brown  was  con- 
vened before  the  vice-chwoellor  and  beads 
fbf  two  sermoniL  the  Q»t  deliyeitd  on  the 
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taught,  though  some  persons  with  bad  ears 
dreamed  that  I  had  taught  them ;  and  thii 
condition  was  added,  that,  if  I  refined.  I 
should  not  only  be  expelled  my  college  bat 
banished  from  the  univer9it;r-''  AAer  some 
observations  on  the  recantation  and  the  diflU 
culty  of  pleasing  men,  who  would  j>rescrjba 
the  voice  and  gesture,  with  which  it  shoukl 
be  performed,  he  continues:  ^  Let  it  suffice 
that  an  innocent  man  has  been  called  vety 
often  before  the  heads,  has  been  examinee^ 
has  been  confined  to  his  rooms.  Permit  them 
not  to  cut  roe  off  in  the  career  tof  my  studies^ 
to  deprive  ine  of  my  livelihood,  to  take  away 
my  cnaracter,  to  drive  me  into  banishment 
especially  since  I  confine  myself  within  the 
royal  laws,  which  I  have  subscribed  before 
the  vioe^shaseelkir.''  [Ap.  to  Strype^t  Lifo 
of  PMicer,  faucx.]   Iliia  tp|>licationv  bowiVfr 
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did  not  meet  with  success :  he  complied'  with 
the  terras  of  the  meeting,  and  in  the  Novem- 
ber following  made  his  recantation.  [Ibid, 
iv.  18.] 

Browk's  Rxcantatiok. 


•  Whereas  I,  preaching  in  this  place  the 
Sunday  before  Christmas,  and  also  the  twenty- 
filth  of  January  last  past,  was  noted  to  have 
preached  offensively,  speaking  as  well  against 
the  manner  and  form  of  making  and  ordering 
of  ministers  and  deacons  in  the -church  of 
England  now  established  and  allowed,  as  also 
aeamst  such  priests  as  were  made  in  king 
Henry's  and  queen  Mary's  time,  sayhi^,  that 
they  were  not  to  be  admitted  into  the  mmistry 
without  a  new  calling,  I  let  you  all  to  under- 
stand, that  I  never  meant  so.  For  I  do  here 
acknowledge,  and  openli^  protest,  that  the 
manner  and  form  of  q^cring  of  ministers  and 
deacons  in  the  churcrf  of  England  now  esta- 
blished is  lawful  and  to  be  allowed.  Item, 
that  the  priests  made  in  king  Henry's  and 
queen  Mary's  time,  now  allowed  and  having 
or  exercising  any  function  in  the  church,  are 
lawful  ministers  of  the  word  and  sacraments, 
without  any  new  ordering  otherwise  than  is 
p^rescnbed  by  the  laws  of  tnis  realm/' 

Milayne's  Case. 

The  troubles  to  which  every  man,  who  dis- 
sented in  those  days  from  the  ruling  powers, 
was  exposed,  did  not  deter  Milayne,  a  fellow 
of  Christ-college,  from  declaring  his  religious 
opinions.  In  October,  1.S73,  he  publicly 
preached  at  St.  Mary's  doctrine  stigmatised 
as  erroneous,  was  conveneil  for  it  before  the 
vice-chancellor  and  heads,  acknowledged  the 
preaching  of  such  doctrine,  was  oAen  required 
to  confess  liis  errors,  but  on  refusing  to 
comply  with  the  exhortations  of  the  meeting, 
and  calling,  on  the  contrary,  upon  it  to  receive 
his  doctrine,  was  banished  from  the  university. 
.This  is  the  account  given  by  the  vice-chan- 
cellor by  letter,  as  was  usual  in  those  days,  to 
the  chancellor;  in  which  he  states,  '*  that 
among  other  things  Milayne  entered  adiscourse 
of  the  ordering  and  making  of  ministers, 
.  of  fasting,  of  saints  eves,  of  keeping  their  days 
.  festival,  avouching  these  conclusions :  1 .  That 
the  ordering  and  making  of  ministers,  now 
used  in  the  church  of  England,  is  an  horrible 
•confusion,  and  contrary  to  the  word  of  God. 
9.  That  ignorant  ministers  were  no  ministers. 
3.  That  to  command  saints  eves,  as  of  the 
apostles,  the  virgin  Mary,  &c.  to  be  fasted,  is 
abhominable  idolatry'.  4.  That  to  command 
.the  same  saints  days  to  be  kept  and  observed 
,5is  holy  days,  is  abhominable  idolatry." 
[Strype's  Life  of  Whitgift,  L  8.] 

The  vice-chancellor  besides  enclosed  a  brief 
extract  of  Milayne's  sermons,  and  committed 
.a  large  report  to  Mr.  Howland,  the  bearer  of 
tiie  letter,  and  who  had  also  himself  endea- 
.voured  to  refute,  in  the  same  pulpit,  the 
'grievous  errors  above  mentioned,  ^s  it  is 
c^iiQUS  to.sce  on  what  pgints  the  he^s  were 


Pt'oc€€di»gs  in  the  Case  of  [70S 

so  much  offended,  and  what  were'the  subjects 
of  dispute  in  those  days  of  pretended  reform- 
ation, the  report  is  here  subjoined. 

"The  Contents  of  a  Sermon,  preached  at 
St.  Maries  in  Cnmbridge,  by  one  Millayn, 
Fellow  of  Christ's- cu  11  egc:  against  the 
minibtrie  of  the  Church  of  England. 


"  First,  That  ignorant  ministers  were  no 
ministers,  because  they  were  uot  chosen  Inr 
God.  For  they  which  were  chosen  by  God, 
them  God  had  always  endued  with  under* 
standing  sufhcient.  But  in  those  were  found 
no  such  sufiiciency.  Therefore  they  were  no 
ministers. 

*'  Secondly,  That  other  ministers,  which 
were  both  sufficient  to  answer  their  charge, 
and  also  ready  and  willing  to  take  upon  them 
the  charge  of  the  ministry,  were  partly  re- 
jected from  their  function  by  the  clergy; 
partly  not  called  therunto:  It  is  not  lawtul 
to  admit  him  to  the  ministry  that  cannot 
preach.  And  therefore  tliereis  invented  a 
new  ministry,  namely,  a  reading  ministry. 

«  Thirdly,  That  the  clergy  ot  England  do 
not  only  not  advance  and  set  forwanl  the  edi- 
f^ng  of  the  church ;  but  as  much  as  lycth  in 
them  (and  this  point  he  did  exa<rgerate  nier- 
vaillously)  they  do  deface,  hinder,  and  put 
down  the  same,  in  maintaining  both  ad- 
voultrye  and  idolatry.  First,  advoultrye  was 
diversVays  boulstred,  contrary  to  God's  word, 
by  the  pope's  law,  called  the  canon  law.  Con- 
sidering, that  by  the  canon  law,  if  a  man  or 
woman  he  never  so  much  suspected  of  ad^ 
voultry,  if  the  party  bring  foi  th  twelve  to  swear, 
that  they  think  he  hath  not  committed  that 
crime,  he  is  by  and  by  cleared ;  wherby  many 
advoultries  are  boulstred. 

"  A  minister,  not  being  rightly  called  bj 
the  congregation,  is  no  minister. 

"  lie  that  is  negligent,  and  niaintaineth 
officials,  is  no  minister:  and  so  ought  of  the 
people  to  be  accounted 

"  Again,  They  maintain  idolatry  in  allow- 
ing and  defending  hulydays  of  saints,  and 
fasting  on  the  evens. 

**  Fourthly,  That  the  common  sort  of  the 
clergy,  which,  although  they  had  learning, 
were  either  negligent  m  teaching,  or  preach- 
ing, or  dissolute  in  their  lives,  were  no 
Ereachers,  nor  ministers  before  God.  And  so 
e  persuaded  the  people  to  take  them;  ur«:ing 
also  an  earnest  and  encctual  reason  therefore, 
viz.  That  they  could  show  no  proof  of  their 
preaching:  chalcnging  any  of  them  out,  to 
show  wliat  one  soul  they  had  won  by  their 
preaching;  affirming,  that  twelve  diligent 
men  would  do  more  good,  in  al  England,  than 
al  the  preachers  that  now  be. 

'*  Fifthly,  That  our  calling  of  the  ministers 
was  not  lawful,  l>ecause  they  were  not  called 
to  any  ordinary  function,  nor  to  any  certain 
place'of  the  ministry ;  but  were  made  (as  he 
said  some  of  them  made  this  excuse)  pastors 
of  England,  not  of  any  private  or  certain 
place ;  whichy  he  Siady  was  cleaa  prepostiviisl^* 
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<lni'.  and  that  rather  a  pastor  of  England 
inieht  make  a  bishop  of  Lincohi,  than  the 
bisno|i  of  Lincoln  might  make  a  minister  of 
England. 

*'  The  prince  admitting  a  bishop,  called  him 
to  an  ordinary  hinction.  What,  said  I,  to  a 
function?  He  stood  very  much  upon  that 
pointy  to  persuade  the  people,  that  there  was 
no  n^inister  now;  and  that  they  ought  to  look 
to  the  matter,  it  beine  so  weighty,  and  their 
souls  lying  upon  it."  [Ap,  to  Whitgift's  Life 
page  la.] 

Smith's  Case. 

When  no  one  is  permitted  to  discuss  an 
important  subject,  the  peac^of  the  university 
is  said  to  be  well  preser\'ed ;  and  this  kind  of 
peaoe  seems  to  have  been  maintained  til!  the 
year  1685,  when  the  act  of  parliament  for  the 
better  observance  of  the  Lord's  day  occasioned 
some  disputes  on  the  nature  of  the  sabbath, 
and  the  propriety  of  keeping  sunday,  firom 
evening  to  evening,  accordmg  to  the  law  esta^ 
blislied  for  the  Jewish  sabbath  by  Moses. 
For  certain  opinions  maintained  in  a  latin 
sermon  on  this  subject  on  Ash-wednesday, 
John  Smith  a  master  of  arts  was  convened 
before  the  committee ;  and  in  its  presence  on 
February  2 1  subscribed  a  confession,  that  he 
had  declared  among  other  things  in  his  ser- 
mon, *'  That  the  plays  at  Saturday  and  Sunday 
at  ni^ht  were  oreaches  of  the  Christian 
sabbath.  On  Sunday,  for  that  they  were  at 
it  before  the  sun  was  set:  on  Saturday,  for 
disabling  their  bodies  for  the  sabbath  duties." 
.  On  the  26th  he  appeared  again  before  the 
committee  assemblea  in  the  great  chamber* 
of  the  vice-chancellor  in  QuecnVcollese, 
when  certain  questions  arising  from  his 
sermon  were  proposed ;  in  some  of  which 
Smith  agreed  with,  in  others  differed  from, 
the  committee.  The  questions  proposed  were : 

1.  *^  Whether  the  Christian  sabbath  is  to 
be  kept  jure  divino  from  even  to  even?  Smith 
and  the  rcbt  answered  negatively. 

2.  "  Whether  the  time  ol  the  Lord's  day  is 
to  be  continued  jure  divino  by  the  space  of 
twenty-four  hours  ?"  Smith  answered  in  the 
affirmative ;  all  the  rest  negatively. 

'  3.  **  Whether  the  Christian  sabbath  is 
broken,  when  some  thing  is  done,  which  is 
not  necessary  or  religious?"  Smith  answered 
.  affirmatively;  so  that  *  necessary,*  be  not  loo 
strictly  taken.  All  the  rest  negatively;  so 
that  fiiose  actions  do  not  hinder  religion  or 
are  not  an  offence  to  the  brethren. 

4.  **  Whether  Christians  are  bound  so 
strictly  to  the  observation  of  the  Lord's  day 
in  respect  of  works,  as  the  Jews  to  the  obser- 
vation of  the  sabbath  ?"  Smith  and  the  rest 
answered  negatively. 


*  The  words  of  the  registry,  are  in  Magna 
Camerik ;  and  there  is  not  the  least  appearance 
of  a  court  of  law  in  the  transaction.  The 
Mrhole  was  clearly  done,  as  in  all  other  cases 
of  this  sort,  by  conference^— f  rem/. 


Upon  the  whole.  Smith  promised  to 'explain 
his  opinions  more  fully  in  another  latin 
sermon,  to  be  first  shown  to  and  approved  of 
by  the  vice-chancellor;  and  as  no  farther 
notice  is  taken  of  him,  it  is  to  be  presumed, 
that  his  discourse  gave  general  satisfaction. 
The  mode  of  conduct  pursued  in  this  case  evi- 
dently proves,  that,  so  far  from  not  specifying 
errors,  the  great  business  of  the  committee 
was  to  find  out  the  errors,  to  point  them  out 
to  an  ignorant  or  tenacious  preacher,  and  to 
be  satisfied  with  the  easiest  and  least  ighorai- 
nious  mode  of  recantation.  [Stry  pe's  Annals, 
iii.  vol  1.  b.  c.  27.  A.  1585. J 

Chadwicr*s  Case. 

About  two  years  after,  offence  seems  to 
have  been  justlv  taken  at  a  sermon  preached 
at  St.  Mary's,  by  Charles  Chadwictc,  M.  A. 
Fellow  of  Emanuel  collegCi  in  which  much 
abusive  language  was  usea  on  occasion  of  the 
non-residence  of  some  members  of  the  uni- 
versity, particularly  the  governors  of  colleges, 
whom  the  preacher  called  murderers  of  many 
thousands.  For  this  sermon  he  appeared  on 
November  8, 1587,  before  the  vice-chancellor 
and  five  doctors,  who  are  styled  justiciarii  do- 
mirnt  regirut,  and  entered  into  a  recognizance 
of  fifty  pounds  to  appear  in  person  or  by  his 
attorney,  before  the  vice-chauccllor,  when- 
soever legally  summoned,  to  answer  for  it, 
and  to  any  other  persons,  who  were  injured 
by  and  intended  to  prosecute  for  words  then 
and  there  uttered.  In  this  case  there  were 
prosecutors :  and  the  cause  was  of  a  different 
nature  from  those*  that  were  brought  by  the 
statute,  under  the  inspection  of  the  committee 
and  treated  therefore  differently:  it  was  a 
cause  of  libel  and  criminal  accusation,  and  a 
recantation  would  not  have  ^tisfied  the  per- 
sons injured ;  but,  from  an  imperfection  in- 
the  register,  the  punishment  assigned  for  this 
offence  cannot  be  ascertained.  [Strype's 
Annals,  iii.  vol.  2,  b,  c.  13.  A.  1587.] 

Bambridge  akd  Johnson, 

In  the  next  year  the  university  was  in  con- 
siderable degree  of  ferment,  occasioned  by 
the  sermons  of  Cuthbert  Bambridge,  and 
Francis  Johnson,  feljows  of  Christ  college, 
aeainst  the  episcopal  government  of  the 
church  of  England.  For  these  sermons  they 
appeared  before  the  vice-chancellor  and  hesLOs 
on  January  23,  1588,  and  being  required  to 
answer  upon  oath  the  questions  proposed  to 
them,  and  refusing  to  comply  with  this  requi- 

»  The  doctors  before  whom  he  appeared 
are  justiciarii  doming  regirus. — There  were 
prosecutors.  He  was  bound  in  recognizance 
to  appear  before  the  vice-chancellor — he  was 
liable  to  prosecution  in  the  court  from  a  va- 
riety of  persons — he  might  appear  by  himself 
or  attorney,  as  in  a  criminal  case,  which  could 
not  be  done  where  opinions  only  were  to  be 
discussed,  and  a  recantation  to  be  proposed. —  * 
Frend. 
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•itiofB,  v«fe  eoflmltted  into  itfc  tmfUt&j.  | 
Against  this  conduct  tbey  pnitestcd,  d«clanng 
at  the  sune  time  their  mdiness  to  tppctr 
before  the  rhanceUor,  to  clear  themaelTes  of 
any  crimes  laid  to  their  charge,  or  to  receive 
any  puni«>hDient  which  he  shooM  assign. 
Both  puriies  wrote  to  the  chancellor  upon 
this  occaMon,  who,  in  reply  to  the  letter  of 
the  heads,  intimated,  that  there  had  been  too  | 
g^eal  leverity  in  their  proceedings ;  and  re*  ' 
commended,  that  the  two  delinauents^  should  ' 
not  be  deah  rigonmsly  withal."  The  heads 
answered,  ^  that  thejf  dealt  with  dien  in 
civtl  and  courteous  wise,  with  offer  of  con- 
ference, as  of  intent  to  persuade,  and  not  to 
Ibroe  them  ;**  but  the  preachers,  taking  ad- 
vantage of  the  chancellor's  eipfessions,  in- 
eistedupon  it,  that,  as  there  was  no  mention 
of  anewering  upon  oath,  he  was  clearly  of 
their  opinion.  This  occasioned  another  letter 
fioro  Uie  heads,  to  learn  the  chancellor's 
mind  concerning  the  oath ;  and  be,  in  return, 
told  them  plain^,  that  they  bad  taken  a  very 
liaid  course  indeed  with  the  preachers  by  de- 
tainiiu;  them  su  long  in  vnson.  In  their 
aeat  letter,  the  vice-cbanceUor  and  heads  en- 
deavoured to  vindicate  themselves,  acknow- 
ledging **  it  so  to  have  been,  if  tliey  bad  not 
first  essayed  by  all  good  and  raitle  means  to 
prevail  with  them  (the  preachers)  ;**  but  as 
the  law  allowed  it,  and  "*  it  was  to  be  justi6ed 
by  the  wocd  of  God,  they  thought  they  were 
bounil,  as  in  convenience  and  equity  so  in 
discretion  and  duty,  thus  to  proceed.**  Some 
reflections  were  thrown  out  against  the  disci- 
plinarian party ;  and  they  uiged,  that  **  they 
Found  by  eiperience  of  this  one  dealine,  that 
the  same  had  done  no  little  good  in  tne  uni- 
vereity ;  for  that  since  that  time,  some  stirring 
tongues  h:td  been  very  quiet,  who  before 
apwed  neither  state  nor  persons  of  the 
matest  honour  and  merit,  living  nor  dead.'' 
This  letter  was  subscribed  by  the  vice-chan- 
cellor and  four  heads;  but  two  protested 
openly,  and  one  privately,  against  their  pro- 
ceedings. 

The  cause  being  now  before  the  chancellor, 
th4  opinion  of  the  civilians  was  taken,  for  his 
information,  who  determined,  tha^  **  the  par- 
ties here  were  bound  by  law  to  answer  upon 
their  oath;*'  and  it  appears  that  the  preachers 
did  in  consequence  give  an  account  of  their 
sermons  upon  oadi,  and  answers  to  the  pas- 
declared  exceptionable  in  them.     It 


would  be  tedious  to  transcribe  the  whole  of 
this  contruversv,  as  happily  in  the  present 
days  it  is  considered  of  little  importance :  but 
tbefiflh  article  against  Bambridge,  which 
probably  gave  the  matost  ofieiKe  to  hie 
judges,  deserves,  for  the  sake  of  showing  the 
spint  of  the  times,  to  be  here  insertea.  It 
runs  thus;  5.  **  Ifyou  niind  indeed  to  awake.— 
As  though  he  had  irreverently  reflected  upon 
lAie  sleepiness  of  the  doctors  at  sermons."  la 
mply  to  which  he  says,  **  To  tlie  fifth  I  an- 
swer 1  said  thus,  directing  my  speech  to  Um 
doptora;  Ifyou  deaire  indSodi  I  qpeak  it  witt 


Jhoee^aagtiMtkiCamef  [7ft 

revereaoe,thattliqraiioiiMeMikeftoHi  tlMir 
sleep,  meaning  the  townsmen,  if  voo  we«li 
have  them  forsake  the  works  of  dainese,ani 
tluit  Christ  Jesus  may  be  heard,  provkie  thgt 
Christ  Jesus  may  speak  mere  often  unio 
them.*'  Whether  the  answers  were  satiafre- 
tory  or  not,  from  the  distance  of  time  tt  ie 
noteasytodetennine:  there  ia  no  account  e# 
any  recantation  being  proposed  or  refused. 

Bambridie  was  lellow  of  the  college  m 
1500;  but  Johnson,  who  seems  to  haRPO  hecA 
more  violent,  and  who  held  archbishops  ao4 
bishops  to  be  anti-christian,  was  in  1603  n 
prisoner  in  the  Clhik.  fStrype's  Annal^  an. 
1688,  iii,  b.  9,  c.  u,ana  Ap.  bLi^lui.] 

BAacT's  Case* 

The  proceedings  of  this  pet^  tnqulsilieii 
seem  to  have  put  a  stop  for  some  years  to 
theological  controverBy  in  Cambridge ;  but  in 
the  year  150S  a  dii»puto  arose,  whieh  ecc** 
sioned  no  sbuiII  degree  of  animosity  betwcoB 
the  heads  and  the  arrhbisbop,  the  very  maa 
who  had  been  the  chief  instrument  in  pro* 
curing  them  the  means  of  tyrannising  so  much 
in  matters  of  reKgion.  WiUiam  Baret,  felleur 
of  Caius  collef^e,  in  the  term  after  Easesr. 
\  ented  in  a  Latm  sermon  at  St.  Mary's  several 
anti-calvinistkal  doctrines,  and  treated  Calvin 
and  the  other  heads  of  the  pretended  reform 
much  in  the  same  manner  as  they  in  general 
treated  their  adversaries.  It  would  be  to  lit* 
tie  purpose  to  enter  into  the  merits  of  tbia 
question  at  a  time,  wbeoi  after  many  cbangee 
of  opinkm  on  the  meaning  of  the  articlea  of 
the  church  of  England,  it  seems  to  be  deubtcd, 
whether  thev  were  intended  to  have  any 
meening  at  all.  [See  Paley's  account  of  sub* 
scription  to  the  Articles,  in  his  Moral  Phik^ 
soph]f.]  The  nature  of  the  proceedinn  of 
the  vice-chancellor  and  heads  acting  wafier  % 
particular  statute  is  the  chief  oomt  under 
consideration,  and  much  light  is  tnrown  ufon 
the  subject  by  their  conduct  in  this  trana- 
actjon.    [Slrypc's  Life  o*  Whitgift,  iv.  U.) 

The  vice^hancellor  first  coofened  with  the 
offending  preacher,  to  bring  him  to  see  hia 
errors.  Not  being  convinced  by  the  wxi^ 
ments  of  the  vice  chancellor,  he  was  called 
before  a  meeting  of  the  heads  in  the  eon* 
sistory,  in  which  were  present,  at  three  se- 
veral lone  meetines,  the  vice^liancelior*s  do- 
}>uty,  and  eielH  of  the  heeds.  At  these  con* 
erences,  as  they  are  termed,  **  he  was  labouiw 
ed  with  to  be  won  ftom  his  errors,  and  to 
make  a  quiet  end  by  voluntary  publk  satis* 
fiction."  He  persisted  however  m  maintttn- 
ing  his  opinions,  antl  was  consequently  otw 
dered  to  revoke  his  errors,  in  the  manner 
prescribed  to  him  by  the  vice-chaoeellor  and 
the  major  part  of  tne  heads.  To  this  there 
vras  some  demur  from  the  preacher,  who  re- 
quested, that  his  recantation  might  be  made 
in  the  regent  house,  and  not  at  St  MaiVs» 
This  request  was  not  granted,  and  he  read  at 
St  Maiy's  the  recantntion  delivered  to  bim  an 
writing  oy  the  viee-^^nseellor;  buti 
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iroke  maiqr  members  of  the  university  to 
testify  in  writing  their  indignation  at  his 
«onihict. 

The  form  of  recantation  delivered  to  him 
proves,  that  though  there  was  litlie  liberty  of 
oenscience  in  the  reign  of  Elizabeth,  yet  no 
one  could  be  called  upon,  even  in  those  into- 
lerant days,  to  recant,  without  the  specifica- 
tion of  a  sii»le  error.  The  recantation  was 
draiwn  up  in  Latin,  to  the  Ibllowing  effect : 

<•  In  a  sermon  delivered  b^  me  not  lon£ 
M»,  most  aecomplished  men,  m  the  church 
ef  ^  university,  many  things  fell  from  me 
both  falselv  and  rashly  asserted,  by  which  I 
understand  that  the  minds  of  many  persons 
l»ve  been  eiasperated.  For  the  satisfaction 
therefore  of  the  university  and  of  truth, 
which  I  have  publicly  injured,  by  this  public 
eonlession  1  review  afid  revoke  my  errors. 

<«  1st  I  sM,  thatno  one  in  this  weak  world 
was  endued  with  so  sMidi  confidence  or  cer- 
tainty uf  faith,  UBleaa^  as  I  afWrwards  ex- 
nlained  mvself,  by  srvdalieo,  that  he  could 
oe  sure  ot"^  his  o^rn  laiet^.  Now  however  I 
prefes!^  before  G|^,  and  acknowledge  con- 
8cientiou^W,  that  the  justified  by  faiUt  have 
peace  towards  God,  that  is,  reconciliation 
with  God,  and  by  fiuth  stand  with  grace  in 
him.  They  ought  therefwe  to  be  sure  of  and 
secure  in  their  salety  wiUi  the  certainty  of 
ftith  itself. 

«  sdly.  I  asserted^  that  the  fiuth  of  Peter 
roold  not,  but  the  fiuth  of  others  might  fiul ; 
because,  as  1  then  said,  the  Lord  did  not  pr^ 
lor  the  faith  of  every  one.  Now,  however, 
being  taught  by  abetter  mitid  and  sounder 
judgment,  by  the  words  of  Christ  himself, 
John  xvii,  90.  I  do  not  pray  only  for  these, 
that  is,  the  apostles ;  but  for  those  who,  by 
their  preaching,  shall  believe  on  me ;  I  ac- 
knowledge, tut  Christ  praved  for  the  faith 
of  every  one ;  and  that,  by  the  efficacy  of  this 
player  of  Christ,  each  true  believer  is  so  sup- 
poited,  that  lib  faith  can  never  fail. 

^  Srdly.  In  that  I  said,  that  final  perseve- 
i«nce  was  a  proud  security  concerning  a  fu- 
ture event,  a  thing  in  its  nature  contingent, 
of  which  kind  is  tiie  perseverance  of  every 
roan,  yet  I  did  not  call  it  only  proud,  but  most 
imfMous :  I  now  ingenuously  confess,  that  the 
true  and  ju^tifyinc  faith,  by  which  the  faitb- 
fol  are  roost  closely  united  witli  Christ,  is  so 
fixed  and  so  secure  from  futurity,  that  it  can 
never  be  rootni  out  of  the  minds  of  the  faith- 
fiil  by  any  temptations  of  the  flesh,  the  world, 
or  the  devil  himself.  So  thM  he,  who  has  it 
oace,  will  always  have  it;  for  by  the  benefit 
of  tfaiSJustifyinE  faith  Christ  dwells  in  us,  and 
we  in  Christ.  Therefore  it  cannot  do  other- 
vrise  than  increase,  since  Christ  increases 
daily  in  us ;  and  it  must  persevere  to  the  end, 
stnoe  God  bestows  constancy. 

'«  4th]v  I  affirmed,  that  in  faith  there 
was  no  distinction  except  in  believers.  In 
this  1  coniess  my  error ;  for  I  fresiy  acknonf- 


temporary,  is  distingui       ^ 

and  decrees,  but  by  the  thing  itself,  «nd 
difiers  from  that  saving  faith  by  which  sin- 
ners layinc  hold  of  Christ  are  justified  before 
God  to  ail  eternity.  'Besides,  I  add,  that 
James  makes  mention  of  dead  faith;  and 
Paul  speaks  of  the  love  of  him  who  worketh. 

**  5thly«  I  sttlnoined.  thai  the  forgiveness 
of  sins  is  an  article  of  &th,  but  not  special, 
not  of  this  man  or  that  man;  that  is,  as  I 
explained,  that  a  truly  faithful  man  neilhei^ 
can  nor  ought  to  believe  that  his  own  nns 
are  forgiven.  But  now  I  think  otherwise, 
and  ingenuously  confess,  that  every  tnily 
faithful  person  by  this  article  of  faith,  I  U» 
lie9€  in  tke/orgivemen  rftim^  is  boitod  to  be- 
lieve certainly,  that  his  own  sins  are  fi;ra- 
cbusly  forgiven.  Yet  it  does  not  folk>w  £001 
hence,  thai  this  petition  in  the  Lord's  prayer, 
Forgivt  MM  our  siai,  is  superftuous ;  for  ra  that 
petition  we  pray  both  for  the  gift  and  the  in** 
crease  of  foith. 

'*  6thly.  These  words  fell  firom  me  in  my 
sermon :  As  to  those  who  are  not  saved,  I 
most  firmly  believe,  and  in  contradictioa  to 
Calvin,  Peter  Martvr,  and  others,  ingenuously 
profess,  that  I  do  thus  believe,  that  sin  is  ibc 
true,  proper,  and  primary  cause  of  reproba* 
tion.  But  now  being  better  taught  I  say,  that 
the  reprobation  of  the  impious  is  from  eter- 
nity, and  that  the  opinion  of  Austin  is  the 
true  one,  namely.  If  sin  were  the  cause  of 
reprobation,  then  no  one  would  be  chosen, 
since  God  foreknows  that  ail  are  contami- 
nated X  and,  to  speak  ingenuously,  I  do  not 
think  and  believe  otherwise  of  the  doctrine 
of  election  and  reprobation,  than  the  RnglUh 
church  believes,  and  teaches  in  its  articles  of 
faith,  in  tlie  article  of  predestination  to  this 
purpose,  ^  Predestination  to  life  is  that  eter- 
nal puqiose  of  God,  by  which,  before  the 
foundations  of  the  world  were  laid,  he  decreed 
assuredly  in  his  own  counsel,  hidden  indeed 
to  us,  to  free  from  sin  and  perdition  those 
whom  he  chose  in  Christ  out  of  the  human 
race,  and  to  bring  them  as  vessels  made  for 
honour  through  Christ  to  eteiTial  safe^» 
Whence  they  who  are  endowed  with  so  ex* 
celient  a  gift  of  God,  by  his  spirit  working  in 
due  time,  are  called  according  to  his  ourpose, 
obey  the  call  through  grace,  are  iustined,  are 
graciously  adopted  as  sons  of  God,  are  formed 
into  the  image  of  his  only  begotten  Jeoi^ 
Christ;  being  conformable  in  good  worls, 
walk  holily ;  and,  lastly,  by  the  mercy  of  God, 
attain  to  eternal  safety,  IStc,'* 

**  Lastly.  Agiinst  John  Calvin,  a  man  of 
the  CTeatest  merit  in  the  church  of  Christ,  J 
rasluy  uttered  these  words :  That^  dved  to 
exalt  himself  above  the  truly  highest  and 
Ahnigbty  Son  of  the  Highest  andAlmighty 
God.  By  which  words  I  confess  that  I  nave 
greatly  injured  this  very  learned  and  tn4y 

Eious  man ;  and  I  beseech  you,  in  the  most 
umble  planner,  to  forgave  so  rash  an  exp 


this  1  coniess  my  error ;  tor  1  meiy  acknonf-    numDie  planner,  to  torgive  so  rasn  an  express 
ledg^  that  temporary  fiiatb,  whkh  bylliie  j  sicM(i.f>*tB»iiidcg»  I  inteigbtd  i^^  bitlnfy  m 
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tome  things  against  Peter  Martyr,  Theodore 
Beza,  Jeremy  Zanchy,  Francis  Junius,  and 
others  of  the  same  religion,  luminaries  and 
ornaments  of  our  church,  calling  them  by  the 
odious  name  of  Calvinists,  and  blackening 
their  characters  with  other  ignominious  words. 
Now,  as  our  church  deservedly  holds  these 
men  in  reverence,  it  was  not  right  in  me  to 
hurt  their  tame,  lessen  in  any  manner  their 
reputation,  or  to  discourage  our  own  people 
from  reading  their  very  learned  composi- 
tions. 

**  I  repent  therefore  and  am  sorry  for  the 
very  heinous  offence  which  I  have  publicly 
given  to  this  most  celebrated  university,  the 
temple  of  true  religion,  the  tabernacle  of  piety ; 
and  X  promise,  thai  by  the  assistance  of  God 
I  will  never  offend  in  like  manner  for  the 
future.  I  most  earnestly  beseech  you  also, 
niost  accomplished  men,  and  all  others  whom 
)>y  the  preceding  articles,  or  by  any  other 
part  of  my  sermon,  I  have  offended,  tliat 
this  proof  of  repentance  ye  will  kindly  forgive 
»c"  [Stfypc's  Lifcof  Whitgif>,  App.  p.  1»5.] 

So  strong  a  dose  was  not  relished  by  the 
penitent;  and  as  there  were  many  things  in 
It,  cither  capable  of  dispute,  or  clearly  not 
within  the  letter  and  meaning  of  the  statute, 
he  had  good  grounds  for  complaining  to  the 
archbishop  on  the  conduct  of  the  heads  and 
some  members  of  St.  John's  college,  whb  at 
that  time  had  been  extremely  active  in  cir- 
culating a  libellous  account  of  his  sermon. 
This  libel  he  sent  to  the  archbishop,  with  his 
own  remarks  on  each  article :  it  ran  in  the 
following  words : 

A  Copy  of  Mr.  Barrel's  Propositions,  which 
he  held  at  S.  Maries  in  Cambridge.    As 

fiven  out  and  dispersed  by  some  of  S. 
obn's  College. 

t.  A  nao  may  fal  out  of 

tlie  fevour  of  God,  and  iu 

aj^in;  y««,  quite  eat  of  the 

■ute.of  (TKe,  being  inw 

1  have  not  once  nanwd' Jos.        TT.  A  man  amy  micriy  and 

Ufying  hilh'  in  al  my  acnnoo.     finally  lose  Juitiiying  faith. 

I  apake  ofthc  ordinary  err.  III.  A  man  cannot  be  aare 
tainly,  tihcrvby  a  roan  oogbt  of  Ids  salvadon  in  Ihii  world : 
noc  to  be  Mcare;  and  of  noua  yea,  it  ia  high  preramplion  to 
other,  aa  it  appean  in  my  acr-     tididc  he  ma|  be. 


iImI  think  meet  to  InflicC  opoa 
'   in  troth,  I  aaid  a 
totliat  pnrpoae. 


me :  but.  in  truth,  I  aaid  not 
woid  I 


I  aaid  not  ao;  bat  only, 
ihit  S.  Paul  bad  a  rerelatioii. 

I  did  not  lay  It  wai  the 

*  higheit/  bat  only  the  firat 
moving  caoae. 

I  said  not  to,  bnt  Uiat  It  was 
'  inconaldcnie  dicom.' 

#. 

T  aaid  he  blasphemed  in 
aaying.  Our  Saviour  almost 
dispalnsd ;  and  yet  we  on^t 
not  Mco  to  fear. 

Tf  I  said  any  sndi  thkig,  T 
sabuit  niysd/ wilUttfly  Id  any 
MMBishnirnr  ihat  yow  gractt 


yow  gmctt    flda0 


IV.  Krmlisionofsiniathe 
creed  is  general,  net  particu* 
lar. 

V.  Tf  S.  Pad  was  sore  o^* 
Ms  salvation,  it  was  by  revo' 
lation. 

VI.  Sin  was  thetme,  pro* 
per,  aiHi  highest  cansa  of  ra. 
probation. 

VII.  Becablaupbemed.who 
said,  *  Dobum  t^  a  dono 
perseverantiae  scparari  non 
potest.' 

VIII.  Calvin  blaaphemed 
most  horribly,  who  Mid, 
Christ  in  his  agony  alrriost 
despaired  of  hia  salvation; 
and  >Tt  a  man  ahonld  not 

IX.  Calvin,  Ben,  Lnthert 
P«  Martvr,  and  Juntos,  were 


wailed  the  fadqaily  9t  oor 
time,  that  we  ahoald  be  m 
misled  by  sneh  yonng  vtaA- 
en.* 

The  archbishop  now  took  up  the  cause, 
and,  expressing  his  anger  at  the  precipitate 
conduct  of  the  heads,  put  a  stop  for  a  time 
to  farther  procee<Ungs ;  for  it  was  their  inten- 
tion, that  the  delinquent  should  make  another 
recantation,  and  perform  it  in  a  more  decent 
and  humble  manner.  The  acchbishop  tells 
them  in  his  letter,  that  his  reasons  for  dis- 
liking their  manner  of  proceeding  against^ 
Baret  were  these : 

1.  '<  The  hasty  and  rash  proceeding  against 
him ;  not  giving  unto  hitn  liberty  to  confier 
with  others,  nor  time  to  consider  of  those 
points  wherewith  he  was  charged  ;  a  peremp- 
toriness  not  used  by  the  Papists,  nor  in  any 
well-governed  church  of  Protestants;  and,  in* 
deed,  a  rash  and  untolerable  consistorian-like 
kind  of  proceeding. 

2.  ''  In  that  they  knowing  his  care  to  have 
these  new  occasions  of  contention  appeased, 
and  to  that  end  writing  his  advice  therein  to 
the  vice-chancellor,  to  be  imparted  to  the 
rest  of  the  heads ;  HoQ^ing  also,  or  at  least 
ought  to  know,  that,  in  matters  of  religion, 
it  had  pleased  her  luajesty  to  conunit  the  spe* 
cia(  care  to  him-  (that  university  also  being 
within  his  peculiar  charge,  in  respect  to  the- 
vacancy  of  the  bibhopric  of  Ely) ;  yet  they 
would  not  vpuchsaf(9.to.make  hiai  acquaintetl 
therewith,  as  in  duty  they  ought  to  have 
don;  which,  therefore,  the  archbishop  added, 
he  could  not  take  iu  good  part,  neither  yet 
suffer. , 

.  3.  ''  For  that  they  had  proceeded  in  matters 
wherin  they  had  no  authority ;  no,  not  by  the 
statute  by , them  alleged;  these  points  being 
not  within  the  letter  or  meaning  thereof,  af 
though  they  had  suffered, and  daily  did  .suffer, 
both  m  their  colleges,  apd  in  other  places  in 
town,  men  to  offend  against  the  ver)'  letter  of 
that  statute,  without  reproof. 

4.  ''  For  that^  in  some  points  of  his  retrac- 
tation, they  had  made  him  to  affirm  that  wbkh 
was  contrary  to  the  doctrin  holden  and  ex- 
pressed  by  many  sound  and  learned  divines 
m  the  cnurch  of  England,,  and  in  other 
churches  likewise,  men  of  best  account,  and 
that  which,  for  his  own  part,  he  thought  to 
be  false,  and  contrary  to  the  scriptures ;  for 
the  scriptures  were  plain,  that  God,  by  \\\% 
absolute  will,  did  not  hate  and  reject  any  man, 
without  an  eye  to  his  sin.  There  migh%  be 
impiety  in  believing  the  one,  there  could  be 
none  in  believing  the  other;  neither  was  it  con* 
trary  to  any  article  of  religion  established  by 
authority  in  this  church  of  England,  butrathec 
agreeable  thereunto. 

*'  Likewise  to  affirm,  nemintm  debere  esse 
tecurum  de  taluie^  to  what  article  of  religion 
established  in  this  church  it  was  contrary,  he 


*  vAppeodix  to  Stiypc's  life  of  WhitoA,  p. 
188. 


Digitized  by  VjOOQ IC 


riT] 


firaUam  FftHd,  Clerk,  M:A. 


.•A.D.  1794r 


C718 


saw  not,  seeing  seairit?  wss  never  taken  in 
good  part ;  neiuier  did  the  scripture  so  use  it: 
and  what  impiety  was  it  to  affirm,  that  a  man 
ought  be  ctftxis  de  saliUe^  but  not  ieeurus  9 

*<  To  say  also,  that  crcdentium  fides,  or  Hec-' 
tomm  fides,  potest  deficere  tolalUer  sed  noa 
finalUer  he  asked  again,  against  what  article 
of  religion  estabHshcd  in  tliis  church  was  it? 
That  it  was  a  matter  disputable,  and  wherein 
learned  men  did,  and  might  dissent,  •  without 
impiety. 

*'  In  fide  nxdlam  esse  distinctionem^  sed  in 
credentibuSf  he  took  to  be  ftn  error ;  but  yet 
without  the  compass  of  their  authority,  hav- 
injg  no  article  directly  against  it ;  and  an  error 
oft  hat  nature,  that  might  be  solved  by  dis- 
tinction, worthy  of  reprehension,  not  of  recan- 
tation, for  any  thing  he  (^the  archbishop] 
could  yet  understand. 

**  Retmssiottem  peccatemm  esse  articulum 
fideif  ud  non  speciaicm,  n^c  hujus,  nee  ullius,*' 
was  likewise  untrue ;  and  that  if  he  had  in 
that  niancr  and  sort  affirmed  it,  he  showed 
therein  bis  ignorance;  wherein  he  should 
have  been  better  instructed,  and  in  more 
christian  niancr. 

"To  traduce ' Calvin,  and  other  learned 
men,  in  pulpits,  he  could  by  no  means  like : 
neither  did  he  allow  the  same  towards  Au- 
gustin,  Jerome,  and  other  learned  fathers, 
which  nevertheless,  had  often  and  many  times 
been  abused  in  the  imiversity  without  con- 
trow  te  ;  and  yet  if  a  man  would  have  an  occa- 
sion to  controwle  Calvin  for  his  bad  and  un- 
chrif*tian  censure  of  K.  Uenry  8th  or  him 
and  others,  in  that  peremptory  and  false  re- 
proof of  this  church  of  England,  in  divers 
points,  and  likewise  in  some  other  singulari- 
ties, he  knew  no  article  of  religion  against  it ; 
much  less  did  he  know  any  cause  why  men 
should  be  so  violently  dealt  withal  for  it,  or 
termed  ungodly,  popish,  impudent ;  for  the 
doctrin  of  the  church  of  England  did  in  no 
respect  dcpond  upo^  them. 

**  The  premisses  considered,  he  thought 
they  had  dealt  in  matters  not  pertaining  to 
that  jurisdiction ;  and,  if  it  remamed  doubtful 
which  of  these  points  were  contrary  to  the 
doctrin  professed  in  the  church  of  Knglaml, 
and  which  not,  he  hoped  they  would  not  take 
upon  them  to  determme  thereof" 

In  the  end,  tlius  the  archbishop  concluded : 
<*  That  if  they  meant  not  to  use  him  in  these 
casesas  a  friend,  he  must  use  them  according  to 
his  nlace,  and  acording  to  the  authority  which 
God  and  her  majesty  had  committed  unto 
him ;  and  that  if  they  had  used  these  matters 
;iccording  to  his  directions,  and  as  in  jood 
discretion  they  ought  to  have  done,  Cam- 
bridge had  been  as  n-ee  from  these  controver- 
sies as  other  places  were;  whereas  now  they 
^ere  offensive  to  their  friends,  and  a  rejoicine 
faotR  to  the  common  enemy,  the  papists,  ana 
to  their  private  ill-willers."* 
The  heads,  however,  having  once  com- 
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mitled  themselves,  foimd  it  no  easy  matter  ta 
draw  back ;  and  letters  and  messages  passed 
and  repassed  between  these  theologues  and 
their  chief.  By  way  of  screening  themselves 
from  the  power  of  Lambeth,  they  apply  to 
their  chancellor,  lord  Burleigh,  and  pretend 
that  they  hud  done  nothing  which  their  sta« 
tutcs  did  not  allow.  Upon  this  point  the 
archbishop  observes  in  one  of  his  letters, 
"  tliat  for  his  j)art  he  never  thought  tu  in- 
fringe any  privilege  of  the  university,  but 
had  studied  more  in  defence  thereof  than  any 
there  remaining;  that  the  statute,  which  \hey 
then  alleged,  had  been  procured  by  his  means 
to  his  lordship,  and  therefore  he  had  good 
cause  to  know  the  meaning  thereof:  that  in 
this  cause  he  had  only  dealt  with  them  by 
persuasion  and  advice,'in  respectof  the  j>eace 
of  the  church,  and  for  the  avoiding  of  nkw 
controversies,  but  that  tlicy  had  not  regarded 
him  therein." 

This  language  brought  the  heads  to  some 
humility;  and,  incompliance  with  their  chasL« 
celIor*s  order,  they  submissivelv  petitioned 
the  archbishop,  that  some  mode  might  be 
devised  to  prevent  such  nven  as  Baret  from 
spreading  their  dreadful  errors.  Thus  the 
cause  feu  into  the  archbishop's  hands :  Baret 
was  twice  examined  by  him;  the  sentiments 
of  the  most  learned  men  of  the  times  were 
taken )  another  recantation  was  drawn,  to 
which,  with  some  difficulty,  his  assent  was 
obtained,  and  this  mighty  dispute  was  hushed 
up  in  as  easy  a  manner  as  was  consistent  with 
the  dignity  of  the  contending  parties.  The 
new  recantation  was  in  latin,  and  to  the  (oU 
lowing  effect : 

"  Reverend  fathers,  and  dear  brethren,  in 
my  sermon  ad  Cierumy  preached  some  time 
since  before  you,  F  asserted  some  things, 
which  gave  much  offence  to  the  ears  and 
minds  of  many,  and  that  deservedly ;  for  I 
said  confidently,  and  stiAy  maintained,  First^ 
That  a  temporary  and  unfmitful  faith  is  at 
one  with  a  tnie  and  saving  faith ;  and  that 
there  is  no  difference  or  distinction  in  faith> 
Secondly,  That  it  is  given  to  none  certainlv 
to  know  by  a  certainty  of  faith  that  he  is 
elected.  Thirdly,  That  none  can  in  this  frail 
world  be  certain  of  his  salvation  by  a  cer* 
taiot^r  of  faith.  Fourthly,  That  remission  of 
sins  is  an  article  of  faith,  but  not  special 
of  this  or  that  person.  Fifthly,  That  Petei^g 
faith  ooely  could  not  fail.  Sixtiily,  Tliat 
Christ  prayed  for  Peter's  faith  onely,  that  it 
should  ^ot  fail.  Seventhly,  That  David  knew 
not  that  he  could  not  fal  away.  Eighthly, 
Tltat  the  gift  of  perseverance  is  a  future  con- 
tingent Being  now  overcome  by  truth,  an^ 
according  to  the  appointment  and  command 
of  my  sui>criors,  I  ao  freely,  openly,  and  inge^ 
nuously,  and  from  my  hear^  revoke,  con- 
demn, and  detest  these  assertions,  as  being 
contrary  to  the  sacred  scriptures,  and  the  or« 
thodox  faith,  lawfully  approved  in  the  ehurch 
of  En^nd.  And  I  ao  s^lemnlv  promise, 
that  heret^lcr  I  will  never  prgfess,tncn\,  or  de- 
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fend  tlieiii,  MrlhtnkotherwiMof  relipmtiMui 
jiow  the  church  of  Engbiid  thinketn,  which 
I  do  helieve  to  he  the  true  church  of  Christ ; 
ftnd  I  am  aory  I  spake  so  reproachfully  of  those 
chief  men  Martyr*  Calvm,  Besa,  Zanchv, 
whom,  I  confess,  have  deserved  eicellently 
wd  of  the  church  of  Christ."* 

This  bosinesa  seems  to  have  been  brought 
«9  an  end,  afUr  much  conference  and  persua- 
sion with  Baret,  according  to  the  wishes  of 
the  archbishop,  about  the  middle  of  January ; 
and  a  recapitulalkm  of  the  whole  was  drawn 
Up  by  the  prelate,  in  these  words : 

I.  ^  Bariet  preached  a  sermon  at  Cambridge 
W  efamsi;  wherein  divers  unsound  points 
of  divinity  were  uttered,  to  the  oflenoe  of 
many. 

'  II.  ^  Baret  thnvfore  was  convented  before 
tiie  vice-chanoeUor  and  heads,  and  eiyoyned 
to  recant 

III.  **  Baret  did  read  a  recantation  pro- 
scribed unto  him,  but  not  in  such  a  sort  as 
Mtisfied  most  of  the  hearers. 

IV.  ^  Baret  thereupon  was  conveoted 
again,  and  threataed  to  be  expelled  the  tmi- 
versi^. 

V.  **  Baret  hereupon  complalneth  to  roe; 
and  I  writ  down  to  the  vice-chancellor,  &c. 
lo  desire  them  to  stay  further  proceedings 
agunst  htm,  until  such  time  as  I  might  un- 
derstand the  causes  of  their  proceeding,  being 
matters  of  divinity :  and  the  rather,  because  I 
fcund  some  errors  in  that  recantation,  which 
tiieyhad  caused  him  to  pronounce;  which 
errors  also  were  afterward  confessed  by  some 
of  them,  and  were  manifest. 

VI.  <*  Hereupon  they  writ  to  my  lord  trea- 
surer, their  chancellor,  and  complained  griev- 
ously of  Baret;  and  desired,  that,  by  his 
authority,  they  might  procede  to  the  punish* 
inc  of  him. 

VII.  **  My  k>rd  answered,  that  he  wouM 
oonfer  with  me,  and  refer  the  matter  to  my 
hearing. 

Vllf  ^  But  that  be'mg  misliked  by  the 
party  that  was  sent  about  the  business,  as  be^ 
mg  supposed  to  be  repugnant  to  their  privi- 
leges. It  pleased  his  lordship  to  write  his  letter 
io  the  vice-chancellor  and  others,  to  proeede 
-ig^nst  Baret. 

IX.  "  Which  when  I  understood,  I  writ  to 
.  his  lordship,  and  desired  him  to  cause  stay  to 

be  made  from  further  ]>roceding  in  this  cause, 
until  better  consideration  were  had  thereof; 
some  of  the  things  called  in  question  being 
deep  points  of  divinity,  and  wherein  great 
leamed  men  did  vary  in  opinion.  ^ 

X.  ^  His  lordship  accoraingly  did  cause  stay 
to  be  made. 

XI.  **  Then  I  desired  of  the  vice-chancellor, 
that  some  might  be  sent  unto  me,  instructed 
in  these  causes;  and  that  Buret  mi|(bt  come 
up  hkewise;  to  the  end  I  might  the  better 
end  the  controversies.  Al  which  was  per- 
formed. 
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XII.  •«  The  dsMi  of  Efy,  and  Mr.  Dr.  Whi. 
taker  came  unto  me,  and  so  did  Baret  I 
found  that  Baret  had  erred  in  divers  poinla. 
I  delivered  mine  opinion  of  the  propositioDs 
brought  unto  me  by  Or.  Whitaker;  wherein 
some  few  being  added,  I  agreed  fiiUy  with 
them,  and  they  with  me 

**  And  I  know  them  to  be  sound  doctrines, 
and  unifbrmely  professed  in  this  church  of  Eng- 
land, and  agreeable  to  the  articles  of  religion 
Cbtablished  by  aiithoriW.  And  therefore  I 
thought  it  meet  that  Baret  should  in  more 
humble  sort  confess  his  ignorance  and  error: 
— and  that  none  should  be  sufiered  to  teadi 
any  contrary  doctrin  to  the  foresaid  propon- 
tions  agreed  upon. 

**  Attid  this  is  the  sum  of  al  this  \ 
And  if  thb  agreement  be  not 
further  contentions  will  grow.  So  the  anw 
mating  the  common  adversaries,  the  pupiMs  t 
by  whose  practice  Baret  and  others  are  set  on ; 
some  of  his  opinions  being  indeed  popish.*' 

Baso's  Case. 

The  points  which  Baret  had  discussed  in 
his  sermon,  are  of  too  intricate  a  na^ne  to  be 
easily  settled,  even  by  laborious  students;  and 
the  archbishop,  aware,  perhaps,  of  the  diflicuU 
ties  attending  the  controversy,  and  willing  to 
retain  his  own  authority,  and  preserve  what  is 
called  the  peaoe  of  tiie  church,  drew  up  nine 
4tfticles,  wnich,  being  sanctioned  fiirtnerby 
the  authority  of  the  archbishop  of  Yc»rk,  on 
the  iKMh  of  November,  1 595,  were  sent  to  the 
heads,  with  strict  ii\junctions,  that  for  the 
sake  of  peace  and  quietness,  no  scholar  should 
depart  tipom  them  in  his  public  exercises. 
With  whatever  good  intentions  thm  articles 
were  framed,  a  considciable  body  in  the  uni- 
versity was  displeased  ^ith  them,  as  was  the 
queen  herself,  with  the  exercise  of  an  act  of^ 
power,  infnnsingupon  the  rights  of  the  head 
of  the  church.  In  despite  of  these  ii^uoc- 
tions,  Baro,  the  Margaret^professor,  preached 
on  the  19th  of  January  following,  on  the  dis- 
puted topics,  imd,  in  consequence  of  the  opi- 
nions maintained  in  his  sermon,  was,  <m  tno 
17  th  of  the  same  month,  convened  before  the 
vice-chancellor  and  heads.  At  this  ineeting 
the  vice-chancellor  declared,  that  severu 
bachelors  in  divinity  bad  complained  of  the 
sermon,  and  of  the  preacher's  oisobedience  to 
the  mandate  lately  sent  round  to  every  college, 
to  put  a  stop  to  farther  disputation.  A  long 
conversation  then  took  place  between  the 
professor  and  the  heads,  on  the  subject  of  the 
complaint ;  and,  in  the  concloskm,  the  vice- 
chancellor  tells  him :.  **  It  is  true^  I  perceive, 
that,  in  vour  sermon,  you  abstained  very  cau- 
tiously from  the  words  and  phrases  expressed 
in  the  articles;  but  whether  you  dehvered 
any  doctrine  contrary  to  these  articles,  nmst 
be  a  milter  of  fiirther  di&cusaioB.  And  so  the 
meeting  broke  up.** 

There  were  two  other  meetings  on  thia  suh- 
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ject,  on  the  91st  uid  S9th.  On  the  latter 
day>  the  preacher,  who  had  been  advised  by 
his  lawyers  not  to  give  up  a  copy  of  his  ser- 
mon, was  peremptorily  ordered  to  do  it.  With 
this  order  ne  compiled  on  the  next  day,  when^ 
the  vice-chancellor,  by  virtue  of  his  authority, 
ordered  him  to  "  abstain  from  these  contro- 
versies, propositions,  and  articles,  as  well  in 
his  lectures,  sermons,  and  determinations,  as 
in  his  disputations,  and  other  his  exercises." 
The  heads  now  found  it  difficult  how  to  pro- 
ceed; they  might  commit  themselves  again, 
as  they  had  done  in  Baret*s  case;  and  they 
.w^*unwilling  to  go  to  extremities,  until 
they  had  hca^d  the  opinion  of  the  higher 
powers.  In  the  .mean  time  Baro  was  not  idle, 
mit  wrote  to  the  archbishop  and  the  chan- 
cellor^ and  the  latter,  in  very  strong  lan- 
giiage,  Expressed  his  disapprobation  of  the 
proceedings  of  the  committee.  Such  a  check 
had  its  natural  effect  with  the  heads :  they 
went  on  no  farther  with  the  professor  in  the 
eommon  way,  but  by  fhrowmg  out  insinua- 
tions against  him,  that  he  was  a  foreigner, 
and  busy  in  other  persons*  matters,  they  con- 
trived to  make  the  place  so  disagreeable  to 
him,  that  in  the  next  year  he  resigned  his 
professorship,  and,  by  retiring  to  Lomlon,  got 
rid  of  the  childish  attacks  of  the  helds  of 
colleges.* 

CoVEL'S  CASEi 

the  instance  of  one  Covel  might  have  been 
Wought  in  here,  not  so  much  to  prove  the 
exact  mode  adopted  in  cases  of  this  sort  (for 
the  matter  seems  to  have  been  hushed  up)  as  to 
show,  that  they  had  no  idea,  in  those  days,  of 
calling  a  man  under  the  statute  on  sermons; 
into  Uie  vice-chancellor's  court.  The  vice- 
chancellor  Informs  t|^e  chancellor,  that  this 
Cove],  fellow  of  Christ  college,  bad  inveighed, 
in  a  sermon,  preached  some  time  in  December 
169i>,  against  the  nobility,  and  in  some  sort  also 
the  bishops ;  that  he  sent  for  him  to  answer 
to  these  points,  and  tliat  ho  now  wrote  to  his 
lordship  both  for  want  of  suHicient  assistance 
of  heacls  of  colleges,  and  because  <*  he  could 
not  as  yet,  by  way  of  counsel  and  persuasion, 
induce  the  said  party  to  make  voluntary,  con- 
venient, and  public  satisfaction.''  He  gave 
the  same  information  also  to  the  archbishop, 
who  would  have  sent  for  Covel  to  Lambeth : 
but  the  vice-chancellor  dissuaded  him  from 
this  point,  by  suggesting  that  so  severe  a  mea- 
sure might  occasion  discontent,  as  beinff  a 
breach  of  the  university  privileges ;  and  tnat 
he  would  rather  try,  by  himself,  and  the  heads 
in  the  place,  to-brmg  the  oifendant  to  a  voIuO'- 
tarj  satisfaction.t 

From  the  above  related  cases,  it  was  pre- 
Slimed,  that  the  proper  mode  of  acting  under 
a  very  plain  statute  coidd  not  be  doubted. 
They  followed  within  a  few  years  after  the 
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granting  of  the  statute,  and  there  appears  in 
them  nothing  like'the  process  of  a  vice-chan- 
cellor^s  court.  There  is  not  an  accuser,  nor 
an  open  examination  of  witnesses :  they  want 
the  formality  of  accusation,  defence,  proctorsy 
public  summing  up,  and  sentence  of  the 
judge.  No  appeal  was  thought  of,  except  in 
the  first  case,  and  then  properlv  denied,  he> 
cause  there  is  no  authority  m  the  statutes  for 
an  appeal  from  a  meetino^  of  vice-chancellor 
and  heads  to  the  senate  of  the  university.  If 
there  had,  indeed,  been  any  ground  for  this 
appeal,  must  it  not,  in  those  times  of  ferment, 
when  the  senate  was  little  inclined  to  assent 
to  the  authority  of  the  heads,  hav?  been  fi^ 
auently  claimed?  but  the  persons  likely  to 
fall  under  the  penalty  of  the  statute,  consi- 
dered themselves  as  in  a  situation  to  gain  re- 
lief from  their  chancellor  or  the  archbishop. 
The  forms  of  recantation  also  express  speciac 
Opinions,  and  these  opinions  were  all  ad- 
vanced in  sermons.  But  to  make  the  matter 
still  clearer,  a  more  recent  case  was  brought 
forward ;  and,  as  in  this  century  the  same 
mode  of  proceeding  was  adopted  as  prevailed 
in  the  reign  of  Elizabeth,  there  is  every  reason 
to  believe,  both  firom  the  words  of  the  sta^ 
tute,  and  the  authority  of  precedents,  on  which 
modern  lawyers  dwell .  so  much,  even  when 
they  contradict  the  law,  that  a  supposed  ol^ 
fence  against  the  statute  oil  sennons  was 
never,  till  the  late  instance,  thought  to  be 
cognizable  in  a  vice-chancellor's  court. 

Whiston*s  Case. 

[This  Case  will  be  found  in  the  XTlh 
Volume  of  this  Collection,*  p.  70S.  Mf* 
Trend's  account  of  the  case  is  inserted  in  p. 
707  of  that  Volume.] 

Auc&et's  Case. 

Ducket's  case  was  brought  forward,  to 
show  the  difference  of  proceeding  in  eenerai 
eases  against  reKgion,  and  the  partio^ar  one 
under  the  statute  so  often  mentioned.  Duekec 
had  declared  himself  an  atheist.  For  this 
crime  he  was  summoned  on  the  17  th  Teb. 
1738,  to  appear  in  the  vice-chancellor's  court, 
and  on  his  appearance  on  the  next  court  day, 
on  the  2drd  of  March,  with  the  accuser,  or,  as 
he  is  called,  the  promoter,  Mr.  Edington,  the 
Court  adjourned,  on  account  of  Sentley's  in- 
disposition,  from  the  Consistory  to  Trinity 
college. — ^There  the  accusation  was  formally 
laid ;  evidence  was  brought ;  and  ^e  vice-chan- 
cellor, on  summing  up  the  whole,  declared 
Ducket  guilty,  convicted  of  the  crime  of 
atheism,  and,  with  the  consent  of  the  h^s, 
expelled  him  the  university.  Here  everything 
was  transacted  in  legal  form ;  no  recantation 
was  proposed  or  thought  of. 

For  a  prophane  and  l>lasphemous  libel, 
intiUiled,  **  David's  Prophecy,"  Walle^ 
bachelor  of  arts  of  Trinity  college,  was 
summoned  to  appear  in  the  vice-clumcef- 
lor's  court  on  the  «5th  of  June  175«,  on 
tiie  accusation  of  2ach»ry  Bro^e,  a  felloe 
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Proeetdingt  in  the  Out  of 
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of  St.  Jobn*s  college,  and  treated  in  the  same 
mauner.^ 

•  After  noticing  the  afiidaTks  on  the  part  of 
llie  university,  Mr.  Trend  proceeds  to  state 
and  observe  upon  the  cases  produced  in  op- 
position to  him.  The  following  is  his  account 

of  them: 

.  The  promoter  made  affidavit,  that  he  had 
examined  the  statutes  and  other  papers  of  the 
university,  from  which  he  had  extracted  the 
statutes  granted  in  the  first  and  twelfth  years 
of  Elisabeth  on  the  office  of  vice-chancellor; 

•  Acts  of  Courts,  175?. 
At  a  Court  holden  in  the  Consistory  of  the 
University  of  Cambi-idge,  between  the  hours 
often  and  eleven  on  the  85th  day  of  June 
1752,  before  the  right  worshipful  John 
Wilcox,  D.D.  Vice-chancellor,  the  right 
reverend  £dmund  Lord  Bishop  of  Chester, 
the  worshipful  John  Ncwcome,  Rojger 
Long,  Wm.  Richardson,  Robert  Smith, 
Pra.  Sawyer  Parris,  John  Green,  Kenrick 
Prescot,  and  Philip  Yonge^  respectively, 
B.  D.  being  his  Assessors. 

Me  present.       T.  Bbnkett, 
Notary  Publick. 

TheoJJctoT  SummoRS  Went  forth,  which 
notedly  ^  being  returned,  and  proclamation 
chary  Brooka,  made.  Said  Waller  appeared,  and 
iriiteB**wlI  was  charged  by  Mr.  Brooke  with 
ler,  B.  A.  beins  the  author  of  a  prophane 
blasphemous  libel,  intituled,  ^*  David's  Pro- 
phecy," &c.  which  libel  was  then  delivered  into 
€OQrt  Said  Waller  confessed  that  he  was  the 
author  of  the  said  book  which  was  then  shown 
to  him,  and  that  he  delivered  it  to  be  printed 
and  published ;  that  he  was  sorry  for  it,  and 
declared  that  he  was  not  now  in  the  same 
sentiments  as  when  he  wrote  it. 

The  judge  deliberated,  and  adjourned  the 
Court  to  four  o'clock  in  the  afternoon  in  the 
Consistory,  when  and  where  said  Waller  was 
admonished  to  attend. 

At  a  Court  holden  between  the  hours  of  four 
and  five  in  the  afternoon,  on  the  25th  day 
of  June  t759,  in  the  Codsistoryof  the  Uni- 
versity of  Cambridge,  before  the  right  wor- 
shipful John  Wilcox,  D.  D.  Vice-chancellor, 
the  right  reverend  Edmund  Lord  Bishop  of 
Chester,  the  worshipful  John  Newcombe, 
Roger  Long,  William  Richardson,  Robert 
Smitb,  Fra.  Sawyer  Parris,  John  Green, 
Keorick  Prescot,  and  Pliilip  Yonge,  re- 
jpectively,  D.  D.  being  his  Assessors. 
Me  present,  T.  Bemkett, 
Notary  Publick. 

Proclamation  being  made,  Mr.  Brooke  and 
S.  Waller  both  apoeared.  The  vice-chancellor 
ba;viiur  deliberatea  with  the  said  nine  asses- 
sors, Old  by  and  with  the  assent,  and  consent 
of  them  afl,  pronounce  and  decUre  the  said 
William  Waller  expelled  4his  universitv, 

A(\ioumed  to  Wednesday,  1st  of  July  next, 
at  tluree  o'clock  in  the  afternoon.  iVcntf, 


also  the  statute  Oc  Cancionibus,  and  the 
cases  of  Rush,  Adams,  Whiston,  Waller, 
Ducket,  Latham,  and  two  other  scholars. 

Rushes  Case. 

Some  time  in  September  1609,  pn>bably  th« 
10th,*  Rush  ofi'ended  by  a  sermon  preached 
at  St.  Mary's,  and  after  a  summons  he  ap- 
peared on  the  15th  of  the  same  instauc;  be- 
fore a  meeting  of  the  vice^hanccllor  and 
heads,  in  the  chamber  of  Dr.  Jegon  the  vice- 
chancellor.  In  this  case  there  was  no  accuser : 
the  vice-chancellor  asked  Hush,  whetlier  he 
had  his  late  sermon  written  or  not,  and  on 
answering  that  he  had  it  not,  and  afterwards 
confessing  that  he  had  the  most  uart  of  it,  and 
in  a  jesting  manner  saying,  that  ne  wished  it 
were  worth  their  worships'  sight,  he  was  ad- 
monished by  the  vice-chancellor  to  bring 
'^  his  last  sermon  preached  in  St.  Marie's, 
penned  so  near  as  possible  he  could  in  the 
very  words  he  Mr.  Rush  then  and  there  uv- 
tercd  it,  and  so  as  he  may  take  his  corporal 
oath,  that  it  is  the  same  he  then  preached, 
soe  neare  as  he  shall  know  or  believe,  upon 
the  second  Friday  in  the  term  in  the  con- 
sistorj',"  there  to  expect  the  further  piogress 
of  this  enquiry.  On  the  17th  he  appeared 
again  in  the  same  lodge,  and  was  '*  charged 
by  Mr.  A'^icc-chancellor  and  his  assistants 
with  many  uncharitable  speeches,  uttered  in 
his  funeral  oration  in  Chnst's  col  ledge,  tend- 
ing to  the  disgrace  and  discredit  of  Mr-  Dr. 
BarwcU  deceased,  and  also  with  other  matters 
then  by  him  utteretl."  To  this  Rush  said, 
"  That  he  did  believe,  if  any  consciouable 
man  had  heard  him,  lie  would  tliiukc  the 
better  of  him  for  it,  and  not  the  worse."  The 
vice-chancellor  then  ailmoiiishcd  him  three 
times  to  deliver  up  the  sermon  in  writing, 
which  he  expressly  refused  to  do,  and  for 
contumacy  was  ordered  into  confinement  till 
he  should  produce  his  scrmon-t  On  the  Fri- 
day above-mentioned,  he»appeared  in  the 
custody  of  one  of  the  esouirc  bedels,  and  then 
delivered  a  paper,  whicn  he  declared  upon 
his  oath  to  be  "  the  trcwe  copie  of  liis  oracion 
uttered  at  Mr.  Doctor  Barwcll  his  funeral  f, 
so  farr  as  he  doth  know  or  believe  ;**  and  be- 
ing now  asked  for  his  sermon  preached  at  St. 
Mary's,  he  delivered  a  book,  of  which,  be- 

•  It  is  said  the  lOth,  as  the  MS.  is  not  very 
clear  in  this  place.  This  and  the  following 
cases  are  taken  from  the  copies  of  Kipling's 
affidavit  delivered  bv  the  university  attorney, 
to  the  attorney  on  the  other  side. — Fre^id, 

t  In  the  margin  of  the  paper  sworn  to  by 
Kipling,  it  is  observed,  that  on  the  14th  Rush 
had  been  admonished  in  the  vice-chancellor's 
chamber,  to  deliver  a  copy  of  his  sermon;  and 
from  the  confused  manner  in  which  Uie  whole 
case  is  related,  it  is  evident  that  the  business 
could  not  have  been  transacted  in  a  court  of 
law,,  where  there  would  have  been  a  recular 
accusation,  and  each  day^  process  wouldoave 
been  defijiel^iraii. 
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cause  he  said  "  that  Mr.  Vice-chanceHor  and 
his  assistants  could  not  well  read  it  without 
directions,  and  for  that  himselfe  made  some 
doubt,  that  it  was  not  there  written  in  all 
points  as  he  uttered  it  in  St.  Marie's*'  he  was 
treated  as  contumacious,  admonished  to  bring 
this  sermon  ready  written  on  Monday  next, 
and  in  the  mean  time  remanded  into  custody. 
On  that  day  he  appeared  in  the  consistory, 
gave  his  consent  to  Uie  time,  place  and  judges, 
and  renounced  all  advantage  to  be  derivccl 
from  the  want  of  a  sufficient  ntmiber  of  heads, 
and  having  delivered  a  faithful  copy  of  his 
sermon  was  discharged  out  of  custody ;  but, 
as  it  appeared  to  the  meeting,  "  that  he  had 
wronged  manye  by  his  sermon  preached,  and 
by  his  oracion  uttered  at  tlie  sayd  funerall, 
and  for  that  it  was  to  be  feared,  now  he  had 
his  libertye,  he  would  or  might  again  offend 
by  publickly  preaching,  or  in  open  assembly," 
^d  for  olKer  causes,  he  was  suspended  by 
the  vice-chancellor  in  thenaqie  of  tne  Father, 
etc.  from  all  his  dejgrees,  and  prohibited  from 
praying  or  preaching  within  the  university, 
till  the  suspension  was  taken  off,  and  the  far- 
ther consideration  of  the  sermon  was  deferM 
to  the  37th  of  October.  On  that  day  the 
heads  met  again,  and  Rush  was  interrogated 
on  various  points  in  his  sermon,  and  afler 
much  conversation  he  promised  to  stand  by 
their  decree ;  "  so  they  ur^ed  him  not  against 
his  conscience,  to  saye  blacke  was  whyte  or 
whyte  blacke:*'  upon  which  he  was  admo- 
nished to  bring  on  the  next  day  in  writing  a 
speech  to  be  publicly  delivered  by  him  in 
satisfaction  of  the  several  points  with  which 
he  had  been  charged.  In  the  morning  he  ap- 
peared before  the  meeting,  but  did  not  satisfy 
It,  and  on  his  appearance  in  the  afternoon  it 
was  decreed,  on  a  similar  submission  as  he  had 
made  before,  *'that  he  should  on  the  morrowe 
immediately  afler  the  afternoon  sermon,  in 
St.  Mary's  church,  in  the  minister's  pew  or 
seat,  there  publiquely  and  openly  reaae  with 
an  audible  and  loude  voice,  the  whole  con- 
tents, which  shall  be  the  schedule''  delivered 
to  him  by  the  vice-chancellor  before  eight  in 
the  morning. 
At  eight  o'clock  on  the  next  morning  the 

Saper  drawn  up  by  the  meeting  was  delivered 
y  the  vice-chancellor  into  Hush's  hands,  in 
the  presence  of  the  notary  public,  which 
llush  refused  to  read,  ^  saying,  he  had  Mr. 
Perkins  and  Franciscus  Junius  of  his  side, 
and  therefore  he  would  never  ly  against  his 
owne  conscience." 

In  consequence  of  thb  refusal  he  was  bound 
with  his  sureties,  John  Atkinson  and  Thomas 
Perkins,  in  a  recognisance  to  appear  within 
four  days  afler  a  summons  lefl  for  him  at  his 
college;  and  on  the  third  of  January  follow- 
ing, he  appeared  again  at  a  mcetins  of  the 
heads,  when  he  was  admonished  tlirice  by 
the  vice-chancellor  to  read  the  contents  of  a 
paper,  then  put  into  his  hands,  in  the  fore- 
noon of  the  next  Sunday,  ^  if  there  was  no 
scnnon  in  the  afternoon ;  or  if  there  was  a 


sermon  in  the  afternoon,  on  the  Sunday  fol- 
lowing, immediately  afler  the  sermon,  before 
the  psalme  be  songc,  in  the  minister's pewe,  in 
the  Dodye  of  the  church  of  great  St.  Marie*s.'' 
This  recantation,  drawn  up  in  the  foUowii^ 
words,  he  refused  to  perform. 

**  Whereas  many  christian  auditors,  wyse, 
godly,  and  religious,  have  beine  offended  with 
many  things  which  I  have  not  longe  since 
uttered  in  a  sermon  in  this  place,  justley  re- 
prehending not  only  my  create  indiscrealion, 
presumption,  uncharitablenesse,  rash  and 
Doulde  censuring,  but  also  some  strange  and 
erroneous  opinions  I  then  was  taken  to  de- 
liver :  I  am  now  come  in  the  same  publique 
place  (afler  sundrey  conferences  had  with 
divers  grave  and  learned  divines  of  this  uni- 
versitye)  to  acknowledge  my  fault  and  to 
make  satisfaction. 

"  And  first,  where  in  my  prayer  I  used 
every  unreverent  and  reproachfull  speech 
aeaynst  the  clearsy  or  some  of  them,  terminge 
them  the  *  gorbeUyed  clergyc,'  and  also  some 
offensive  speeches  which  might  be  taken  to 
touch  authoritye  or  some  attendinge  in  court, 
callinge  them  '  develish  parasyts'  Iq  flat- 
tennge  and  attributynge  overmuch  to  some  in 
hieher  place :  upon  better  advisement,  I  now 
acknowledge  my  presumpteous  bouldnesse 
therein. 

'*  Further,  in  that  I  did  then  deliver  these  ' 
opinions  in  this  manner  and  words,  viz.  That 
St.  Paule  and  Moyses  did  fault  and  err  in  their 
desires,  it  cominge  from  the  surge  and  source 
of  a  passion  too  earnest  and  hott,  and  not 
sufficiently  bounded  with  the  trew  limits  of 
pure  charity,  and  also  even  our  saviour  Christ's 
prayer  (Father,  if  thOu  wilt  this  cup  passe 
from  me,  but  not  my  will  but  thy  will  bo 
done)  came  from  pature,  and  without  reason 
attendinge  his  understandinge  all  the  whyle 
otherwise  buysied,  and  his  resonable  delibe- 
racion  not  concurrynge  therewith  (for  it  is 
not  necessarye  that  the  resonable  mynde 
shoidd  concurre  with  the  tonge  always,  men 
speakine  some  tymes  in  their  sleepe,  and 
parats  also  learninge  that  facultye),  and  that 
his  mouth  with  all  the  instruments  of  speech 
were  wiyed  as  it  werre,  and  wrested  to  utter 
the  summc  and  substance  of  his  naturall  in- 
stinct and  inclynacion :  and  further,  that  our 
saviour  Christ's  prayer,  though  it  were  uttered 
by  a  person  resonable,  yet  it  was  nothing  in 
substance  but  nature's  desyre  and  prayer,  it 
directly  and  originally  beins  the  proper  cause 
of  it:  and  further,  that  the  words  of  Chrin^ 
were  as  the  words  of  a  man  in  sleepe ;  and  yet 
further,  whereas  in  my  confutation  of  Mr^ 
Beza's  judgment  (being  that  the  prayer  of  our 
saviour  Christ  came  noxn  a  reasonable  will), 
I  uttered  these  words  in  anuswer:  as  I  take 
it,  it  cannot  stande ;  for  how  could  he  without 
tedlouse  and  untimelye  troublinge  and  obtun- 
dinge  his  father's  earr  (as  I  may  soe  speake)  ' 
pray  that  the  cupp  should  pass  from  him  ?  I 
now,  upon  better  deliberacion,  doc  with  griefe 
and  sonow  barte  confess  before  God  and  bis 
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angells  and  his  whole  assembly,  that  I  have 
creatly  erred  in  my  sayd  opinions  publiquely 
delivered,  and  specially  touching  the  points 
at>out  the  most  holy,  earnest,  meritonous, 
fLfod  heavenly  prayer  of  our  saviour,  in  that 
lus  bitter  agony  suffered  for  our  sinns,  wherein 
my  said  speeches  were  not  only  erroneous, 
rash,  and  presumptuous,  but  also  such  as 
mi^ht  be  taken  to  be  dishonourable  to  our 
aaviour,  impious  and  profane,  givinge  just 
scandal  le  both  to  such  as  then  heard  me,  and 
aiso  further  to  whome  the  fame  and  report 
^hereof  hath  come. 

**  Wherefore  I  humbly  beseech,  first. 
Almighty  God,  and  next,  you  all  (whome  t 
have  offended),  to  forgive  me,  (promisinge  by 
uod's  grace  to  be  more  vigilant  and  circum- 
spect hereafter)  in  that  I  shall  publicly  utter 
either  in  this  or  any  other  place. 

*'  Which  thai  I  may  the  better  p^erforme,  I 
humbly  desyre  you  to  pray  for  me,  and  now 
to  joyne  with  me  in  that  most  absolute  forme 
of  prayer  which  oujt  sayiour  Christ  himself 
hath  taught  U3/' 

The  fipal  meeting  was  now  held,  and,  on 
Jhe  8th  of  Januaiy  1609,  the  vice-chancellor, 
in  the  presence  of  eight  heads,  passed  sen« 
lence  upon  hiin  for  his  refusal,  ip  the  tbUo^- 
ing  words : 

^  Whereas  you  Nicholas  Rush,  late  master 
of  arts  and  fellowe  of  Christ's  colledge  in  this 
univcrsitye  of  Cambridge,  have  preached  and 
iSelivered  in  St.  Marye's  church  in  Cambridge 
aforcsayd,  the  10th  of  September  last  past,  a 
f:ertayne  doctrine  judged  by  me  deputye  vice- 
phanccjlor  and  the  greater  parte  of  the  heads 
of  colledgcs  of  the  said  university  e  contra  reli- 
gionem  seu  ejusdem  aliquam  partem  ip  regno 
Anglie  public&  authoritate  receptam  et  stabi- 
litam ;  and  being  thereuppon  covenled  before 
me  John  Duport  doctor  of  divinitye,  and  de^ 
putye,  and  the  heads,  and  also  vice^hancellor 
of  this  universitye  of  Cambridge  by  me,  with 
the  consent  of  the  greatest  parte  of  the  heads 
of  colledG;es,  strictly  charged,  injoyned  sub 
pena  juris  at  a  certayne  daye,  tyme  and 
pl^xe,  to  revoke  and  recant  the  sayd  false 
and  erroneous  ductryne  according  to  a  pres- 
cript for  me,  and  manner  of  words  heretofore 
judicially  to  yourselfe  exhibited ;  and  beoEiuse 
you  the  sayd  Nicholas  Rush  have  peremp- 
terely  refused  so  to  doe  in  manner  and  form 
80  to  you  orescribed,  I  therefore  the  sayd 
vice-chancellor's  deputy  doc  by  that  authoritye 
is  to  me  comitted,  and  by  vertue  of  the  statute 
ill  that  behalfe  provided,  viz.  Libro  statu- 
torura  academic,  cap.  45%  iitulo  De  Con- 
cionibus,  by  the  consent  of  the  greater  parte 
of  the  heads  of  coUedges  afforesayd,  doc  pro- 
nounce and  declare  you  the  sayd  Nicholas 
Rush  incidiase  in  penam  in  statute  prsa  men- 
ttonatam,  and  to  be  utterly  precluded  and 
•hut  out  of  the  sayd  universitye  and  Christ'a 
colledge,  according  to  the  contents  and  effect 
of  the  sayd  statute,  and  doe  soe  accordingly 
exclude  and  banislie  you  by  mye  finall  sen- 
tence or  decree,  which  I  rive  aod  Puhlifitie  in 
this  wrytynge.  ^ 


Proceiding$  vs  the  Case  of  \J^ 

Lecta  &  lata  8*  die  mensis  Jamiarij  1600, 
Per  me  Jo.  Duport  depntat.  vtcan. 
Ba  tester  Ja.  Tabor,  registrar. 
In  present,  mei  Johnis  Wise- 
man, bedelh,  testis  rogati.'' 

How  this  precedent  can  justify  the  proceed- 
ings against  William  Frend,  it  is  ditiicult  to 
perceive;  for,  1st  It  relates  to  a  sermon 
preached  at  St.  Mary's.  Snd.  There  was  aot 
a  promoter.  3rd.  Rush  was  ordered  to  recant 
according  to  a  parlicular  form,  which  he  le* 
fused  to  do^  and  yet  sentence  did  not  follow, 
as  it  must  have  dox^e  in  a  court  of  justice. 
4th.  The  recantation  Anally  proposed  to  him, 
specified  his  errors.  5th.  1  he  sentence  waa 
evidently  pronounced  in  a  private  meetins, 
for  not  only  the  registniry  signs  it,  but  a  beddl 
is  besides  requested  to  be  a  witness  to  it.-^ 
6th.  The  exclusion  from  college  is  mentioned 
in  the  sentence,  as  well  a$  banishment  fnm 
the  university. 

Adams's  Case. 

In  th<e  case  above  related,  the  promoter  ha9 
brought  an  instance  of  a  person,  on  refusal  to 
recant,  banished  from  the  university.  Tho 
next  produced  by  him  is  more  full  in  somo 
partSy  though  the  supposed  ofiender  was  not 
punished.  On  the  17th  of  July,  1637,  % 
meeting  of  the  heads  was  held  in  the  ccmsis- 
tory,  in  which  it  was  decreed,  that  Sylvester 
Adams,  M.  A.  of  Peterhouae,  should  he 
warned  to  appear  on  that  day  month,  and 
bring  with  him  the  sermon  he  had  preached 
at  St.  Maiy's  on  the  25th  of  Jime.  In  conse- 
quence a  summons  was  left  at  his  college^ 
but  he  did  not  appear  at  the  nest  or  subae* 

3uent  meeting,  to  which  the  business  was 
efenred ;  and  it  was  then  farther  put  off  to 
the  9th  of  October,  when  he  appeared,  and 
excused  his  absence,  on  the  groimd  that  he 
had  not  received  any  warning  from  authority 
saying  at  the  same  time,  that  his  sermon  was 
either  in  Sussex  or  lost.  Upon  which  he  was 
admonished  to  bring  a  true  copy  of  it,  such 
that  he  could  swear  to,  on  that  day  month. 

On  the  6th  of  November  he  brought  his 
sermop  to  the  meeting,  and  took  his  oalh^ 
that  the  contents  were  so  far  as  he  knew  the 
whole  of  what  he  had  delivered  at  St.  Mail's. 
On  the  4  th  of  December  was  another  meeting, 
in  which  he  was  admonished  to  deliver  up  a 
copy  of  his  sermon  without  quotations ;  and 
was  asked  first.  Whether  he  held  that  ^  the 
confession  of  all  knowne  sins  unto  a  priest  is  the 
only  ordinary  revealed  roeanes  for  saWadoa  ?^^ 
To  which  he  replied,  that  he  did  not  bold 
it.  A  second  question  was  then  proposed  to 
him.  Whether  he  iield  '<  that  God  doth  not 
ordinarily  pardon  such  koowne  sins  before 
mentioned,  without  such  confession  as  ia 
before  mentioned.^"  To  this  question  no 
answer  appears. 

At  the  next  meeting  on  the  11th  of  De- 
cember, he  delivered  another  copy  of  his 
8enao%  and  wjw  adoMMUflbel  lo  a|qp!a^ 
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on  the  Sttniday  foUowing.  On  his  next 
•ppearancey  the  '^  vice-cbaneellor  was  in- 
jtmted  to  conceave  a  forme  of  acknowledge- 
ment which  should  be  propounded  to  Mr. 
Adams,  to  see  if  he  would  voluntarily  under- 
take it"  At  the  next  meeting,  on  the  18th, 
the  vice-cbaneeilor  objected  to  BIr.  Adams 
..certain  opinions,  maintained  in  his  sermon, 
upon  confession  to  a  priesL.  Adams  replied, 
taat  he  had  said  nothing  in  his  sermon,  which 
be  beUeved  to  be  contrary  to  the  doctrine  of 
jthe  church  of  England.  A  recantation  was 
then  read ;  and  the  question  was  put,  m  Whe- 
^r  the  rrcantation  read  be  a  fit  recaiptation, 
jto  be  made  by  Mr.  Adams  in  regard  of  the 
matteis>  delivered  in  his  sermon,  whereof  a 
copy  is  delivered?"  Upon  this  question  the 
:»oies  were  vciy  much  divided ;  four  of  the 
heads  <mly  voting  in  the  affirmative,  four  po- 
«itively  rejecting  the  recantation,  tour  votmg 
for  loneer  time  to  be  given  to  Adams,  and 
one  dedaring  that  as  yet  he  saw  no  reason  at 
all  for  recanution.  Upon  this  dilTerence  of 
4>pinion,  Adams  was  admonish^  by  the  vice* 
.chanoeUor  not  to  quit  the  town  witi^ut  his 
leave. 

A  bng  interval  now  ensued,  in  which  most 
probably  many  attempts  were  made  in  private 
to  bring  the  heads  to  some  better  agreement : 
and  on  the  3nd  of  March  another  meeting 
was  held,  in  which  Adams  appeared,  and  the 
vJc^chancellor,  having  read  a  form  of  recan- 
lation,  asked  him  first.  Whether  he  would 
voluntarily  submit  to  the  said  recantation? 
hut  he  expressly  refused  to  subscribe  it.  He 
was  then  asked  agsiin,  Whether  h«  would 
acknowledge  the  said  recantation?  but  he 
]iersisted  in  his  refusal.  The  vice-chancellor 
l:hen  delivered  his  opinion  and  sentence,  in 
writing,  subscribing  it  with  his  own  hands,  in 
.which  he  was  followed  by  six  of  the  heads ; 
and  five  of  the  heads  subscribed  their  names 
^too,  but  in  the  negative.  The  paper  was 
drawn  up  in  the  following  words : 

"  At  the  consistoiy  liSButij  a%  1037,  pre- 
sentibus.  Doctor  Brownriag,  proean.  Doctor 
Ward,  Doctor  Collins>  uSctor  Bambri^e, 
Doctor  Paske,  Doctor  Bachcroft,  Doctor 
Beale,  Doctor  Cosen,  Doctor  Laney,  Doctor 
liove.  Doctor  Sterne,  Doctor  Holdsworth. 

'f  I  having  diligently  perused  the  sermon  of 
Mr.  Adams,  teliow  of  Peterhouse  in  this  univer- 
sity, concerning  the  necessity  of  confessing  of 
our  sins  to  a  pnest ;  and  having  sundry  times 
convented  him  thereupon,  and  miding  lum  still 
obstinate  in  his  false  doctrine,  I  doe  sentence 
^n  so  fiu-  forth  au  is  in  me  to  recall  his  error, 
and  give  satisfaction  to  the  church,  by  the 
pubUque  and  audible  pronouncing  of*^  this 
forme  here  underwritten : 

**  Whereas  upon  Sunday  the  35th  of  June 
last,  in  my  publique  sermon  upon  these 
words,  St.  John,  xx.  25.  Whote  tinntB  ye 
remUt  they  are  remitted^  and  whom  tinnes 
ye  retain  they  are  retained^  I  delivered  this 
doctrine.  That  a  speciatl  confession  unto  a 
^rioat  (actually  wfane  lino  or  opportuni^ 


pimeBts  itselfe^  or  .otherwise  in  «s|4icit  inr 
tedtion  and  resolution)  of  all  our  sinnea  com- 
mitted after  baptisme  so  fa^ re  forth  as  we 
doe  remember  is  necessary  unto  salvation, 
not  only  necesMUatey  butt  also  neeeisitate 
medijf  so  that  according  to  the  ordinary  or 
revealed  meaiis  appointed  by  Christ  there  can 
be  BO  salvation  without  the  aforesaid  confes- 
sion :  tMPpn  more  mature  thoughts  and  betker 
information,  I  doe  finde  that  this  doctrine 
then  delivered  was  both  erroneous  and  dan- 
gerous, having  no  warrant  from  the  word  of 
God,  and  crossing  the  doctrine  of  our  church, 
as  may  appeare  by  her  liturgie  in  the  second 
exhortation  at  the  communion,  and  in  the 
visitation  of  the  sick,  and  in  the  second  part 
of  the  homiUe  of  repentance.  As  theretbra 
in  general  I  doe  acknowledge  in  the  wards  of 
the  aforesaid  homilie,  that  it  is  most  evident 
and  plaine  that  this  auricular  confession  hath 
not  his  warrant  of  God's  word,  and  that  them* 
fore,  bein^  not  ledde  with%the  conscieves 
thereof,  it  we  with  fear  and  trembling,  aad 
with  a  true  contrite  heart  use  that  kind  of 
confession  which  God  doth  command  in  hi^ 
word,  namely,  an  unfeigned  confession  imlo 
almighty  God  himselfe,  then  doubtless  (as  he 
is  faithful  and  true)  he  will  forgive  us  our 
sinnes,  and  make  us  cleane  from  alt  our 
wickedness;  so  in  the  case  of  a  trouUed  or 
doubtfull  conscience,  I  doe  conforme  my  opi- 
nion unto  the  direction  of  mother  church, 
which,  in  her  liturgie,  doth  exhort  and  require 
those  whose  consciences  are  troubled  with 
any  weighty  matter,  to  a  special  confession, 
so  that  they  who  canot  quiet  their  owne  con- 
sciences are  to  repaire  to  -their  owne  or  some 
other  discreet  and  learned  minister  of  God's 
word,  to  open  to  him  their  griefc,  that  so  they 
may  receive  such  ghostly  counsell  advise  and 
comfort,  as  their  conscience  may  be  relieved, 
and  by  the  minestrv  of  God's  word  they  may 
receive  comfort,  and  the  benefitt  of  absolution, 
to  the  quieting  of  their  consciences,  and  the 
avoiding  of  all  scruple  and  doubtfulness. 
Butt  it  IS  against  true  christian  liberty,  that 
any  man  should  be  boimd  to  the  numbering 
of  his  sinnes,  as  it  hath  been  used  heretofore 
in  the  times  of  ignorance  and  blindness. 
This  I  doe  acknowledge  to  be  the  doctrine  of 
the  church  of  Englandconceming confession; 
and  to  it  I  doe  examine,  subscribe,  and  am 
heartily  sorry  for  whatt  ever  I  have  delivered 
to  the  contrary." 

*'  And  if  Mr.  Adams  refuses  to  make  this 
publique  acknowledgement  of  his  error,  then 
my  sentence  is,  that  ho  shall  undergoe  the 
punishment  which  the  university  statutes, 
can.  45«De  Concionibus,  doe  appoint  to  be 
inflicted ;  and  I  require  the  registror  to  make 
an  act  as  well  of  this  my  sentence  as  of  the 
forme  of  recantation  iojoyned  by  me,  wherein 
he  is  charged  with  no  other  but  his  own 
words  in  his  sermon,  and  appointed  to  recall 
his  false  doctrine  in  no  other  butt  the  words 
of  the  liturgie  and  homilie  of  motiier  church* 
This  I  require  to  be  register^  that  so  it  nH^ 
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appear  that  I  have  done  nw  part  to  assert 
and  maintaine  the  doctrine  of  mir  church  ** 

Of  the  heads  who  determined  in  the  nesap 
tive,  four  pve  as  a  reason,  that  partkiuar 
confession  is  not  contrary  to  the  doctrine  of 
the  church  of  England,  and  one  required  the 
aualifyittg  of  some  particular  exprassions. 
Thus  a  recantation  could  not  he  proposed  to 
Adamsy  and  ^  Mr.  Vice^iianoelior  did  dis- 
misse  the  meetings,  but  not  the  cause;*' 
but  it  does  not  appear  that  the  cause  was  ever 
resumed,  or  that  Adams  vras  farther  disturbed 
about  his  ojf  inions. 

From  this  case  mavbe  clearly  collected, 
among  other  things,  that  the  form  of  recan- 
tation was  consi(tered  as  a  material  part  of 
the  business,  and  that  an  order  to  recant, 
without  specifying  the  particular  errours  in 
a  sermon,  would  nave  been  considered  as  an 
absurdity.  The  next  case  referred  to  by  the 
promoter  is  that  of  Whiston,  taken  from  a 
loose  paper  found  in  the  registraiy's  oflke, 
firom  which  notliing  can  be  collectol,  which 
does  not  confirm  Uie  account  given  in  tha 
preceding  pages.* 

WALLEa    AND  DUCKETT. 

The  above  are  the  only  prer cdenls  brought 
forward  for  the  court  of  king*s  bench  by  Uie 
promoter,  which  relate  to  the  statute  De 
Coocionibus  :  the  others  were  all  either  mere 
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♦  Copy  of  the  paper  relating  to  Whiston 
in  Dr.  Kipling's  affidavit. 

Octr.  80~,  1710.— Coram  Dno. jprocanco. 
assident.  &c  comparuit  Mr.  Flackham, 
Towasend,  &c.  et  jurat,  deposuerunt. 

SS. — Decret.  Mrm.  Whiston   monendum 
ibrc  ad  comparend. 
23. — Put  in  scriptis. 
se6.— Putin  scriptis. 
30  — Put  in  scriptis. 

Dr.  Roderick.  Balderston. 

8ir  J.  Ellys.  Quadring. 

Dr.  Gowcr.  Richardson. 

James.  Ashton. 

Blithe,  Fisher. 

Covel.  Lany. 

«©•  Octobr.  1710. 

Unde  Dns.  procancellarius^  assidentibus  et 
consentientibus. 

Colliorum  prsfectis,  sententiam  ferendo 
decrevit,  declaravit  et  pronciavit,  prout  se- 
quitur : 

In  the  name  of  God,  Amen.  I,  Charles 
Itoderick,  ^ice-cliaucellor  of  this  university, 
do  decree,  declare,  and  pronoiuice,  that  Mr. 
William  Whiston,  mathcmatic  professor  of 
this  university,  liaving  fitsserted  and  spread 
abroail  divers  tenets  contrary  to  religion  re- 
ceived and  established  by  public  authority  in 
this  realm,  hath  incurred  the  penalty  of  the 
statute;  and  that  he  is  banished  from  this 
Univeruty. 

Latamithumoi.  sentia.  per  dniim.  procanc. 
praesente  me  Robto.  Grove,  not  pub.  el  alma? 
imivcwt.  praed.  regro,    Freud, 


matters  of  discipline,  or  confessedly  tried  in 
the  vac&^chanceUor's  court,  and  the  manner 
of  proceeding  was  totally  different     Copies 
^  are  given  of  the  summons  to  W^aller,  and 
;  proc^ings  of  the  court,  by  which  be  was 
banished  for  publishing  a  blasphemous  libel, 
intituled  David's  Prophecy ;  and  from  these 
'  papers  it  appears,  that  one  Brooke  stood  for- 
;  ward  as  an  accuser,  that  Waller  confessed  the 
,  crime,  and  without  the  proposal  of  recantation 
,  was  sentenced  to  be  banished.    The  papers 
of  Ducket's  case  are  also  copied,  which  prove 
I  that  he  was  accused  of  atheism  in  the  vice- 
chancellor's  court,  found  guiltv  of  the  crime, 
I  and  sentenced  to  be  expelled  the  university. 
I      Of  what  authority  the  contents  of  the 
papers  thus  sworn  to  by  the  promoter  are,  he 
'  leaves  to  conjecture;  for  he  says  only,  that 
^  they  are  taken  from  books  papers,  and  re- 
*  cords  in  the  possession  of  the  registrary  of  the 
university:  tne  following  cases  &  makea  oath 
I  are  taken  from  two  boolcs,  the  one  lettered  on 
I  the  back,  Act  Cur.  1690.  1709,  the  other  in- 
tituled  in  the  first  page  Acts  of  Court,  1753. 
The^  firftt  case  is  that  of  John  Latham,  who 
confessed,  that  he  had  been  in  a  house  of  ill 
fame,  for  which  he  was  suspended  from  all 
\  his  degrees :  the  second  that  of  Rutter  and 
Osbourn,  who  on  confessing  the  charge  that 
they  were  out  of  college  at  unseasonable  hours 
in  the  night,  and  quarelling  in  the  streets, 
were   also   suspended   from  their  degrees. 
From  the  extracts  it  appears,  that  these  cases 
I  were  determined  by  the  vice-chancellor  on 
the  18th  of  March,  but  the  date  of  the  year 
is  not  put  down ;  that  they  were  mere  caacs 
'  of  office,  ordinarv  discipline,  or  criminal  juris- 
diction before  the  vice-chancellor,  and  that 
none  of  the  heads  were  present    The  next 
and  final  case  is  that  of  an  undergraduate  and 
a  bachelor  of  ai  ts,  prosecuted  by  an  inhabitant 
of  the  town  for  a  riot  on  the  night  of  tho 
28th  of  June  and  morning  of  the  S9th,  1780, 
and  indecent  behaviour  towards  his  daughters. 
For  a  variety  of  offences  proved  on  the  young 
men,  by  several  persons  examined  in  court 
upon  oath,  the  vice-chancellor  on  tlie  third 
day  of  hearing  inflicted  the  following  punish* 
ments :  1st,  That  they  should  be  fined  6i.  Qd. 
each  for  being  out  of  college  at  unseasonable 
hours :   l{nd,  That  one  should  be  confined  a 
fortnight,  the  other  a  week,  to  his  college :  5d, 
That  they  should  ask  pardon  of  the  proorater 
for  the  disturbance  at  his  door,  and  of  two  of 
his  daughters  for  some  indecent  language  re> 
fleeting  on  them  as  unchaste  women. 

How  these  cases  can  serve  the  promoter 
Kipling,  it  is  difficult  to  conceive.  On  the 
first  day,  in  the  last  case,  there  was  not  a 
head  in  court  besides  the  vice-chancellor;  on 
the  second,  he  was  joined  by  five  heads ;  on 
the  third,  two  only  were  present  with  him ; 
and  if  none  had  been  present,  the  cause  would 
have  gone  on  as  well.  Nothing  is  proved, 
except  that  the  same  course  was  taken  by  the 
]>romoter  and  his  cabal  against  the  author  of 
n  pamphlet,  as  against  some  young  men  lor  a 
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riol.  But  what  has  all  this  to  do  with  the 
present  question?  when  it  is  not  denied^  that 
the  author  of  Peace  and  Union  was  tried  in  a 
vice-chancellor's  court.  But  it  is  affirmed, 
that  he  ought  not  to  have  been  tried  in  such 
a  court,  and  that  no  precedent  can  be  alleged 
in  favour  of  a  trial  in  that  court,  under  a  sta^ 
tiite,  which  implies  a  mode  of  proceeding 
absolutely  incompatible  with  the  laws  of  a 
criminal  court. 

To  the  preceding  remarks,  Mr.  Frend  sub- 
joins the  arguments  of  counsel  and  judgment 
of  the  Court;  of  which,  as  the  reader  has 
already  been  furnished  with  the  very  ample 
report*  by  Messrs.  Dumford  and  East^  I  tor- 
bear  to  insert  Mr.  Trend's  account. 


Other  proceedings  were  instituted  against 
Mr.  Frend,  in  respect  of  his  being  a  Mem- 
ber of  Jesus  College,  Cambridge :  of  these 
proceedings,  Mr.  Frend  published  an  ac- 
count, from  which  the  following  is  ex- 
tracted:* 

At  Jesus  college  there  was  a  meeting  of 
some  of  the  fellows,  who  drew  up  the  follow- 
ing paper : 

February  2S,  1793. 

At  a  Meeting  of  the  President  and  major  part 
ot  the  resident  Fellows ; 
Resolved, 
That  a  pamphlet,  intituled  ''  Peace  and 
Union,"  lately  published  by  W.  Frend.  M.  A. 
fellow  of  tliis  college,  appears  to  us  to  have 
been  written  witli  the  evil  intent  of  preju- 
dicing the  clergy  in  the  eyes  of  the  laity,  of 
degn^ing  in  the  public  esteem  the  doctrines 
and  rites  of  the  established  church,  a^d  of 
disturbing  the  harmony  of  society.  And  that 
as  we  feel  it  to  be  our  particular  duty  to  dis- 
avow principles  calculated  to  mislead  the 
minds  of  youn^  men  entrusted  to  our  care,  a 
copy  of  the  said  pamphlet  be  sent  both  to  the 
^ioe-chancellor  of  the  university,  and  to  the 
visitor  of  the  college,  inclosed  m  a  letter  to 
each,  expressing  our  disapprobation  of  the 
opinions  therein  delivered,  and  humbly  re- 
ouesting  them  to  take  such  measures  as  in 
tneir  judgment  may  appear  most  proper  for 
the  effectual  suppression  of  their  dangerous 
tendency. 

W.  Mathew,      Thos.  Bayley, 
J.  Plampin,        T.  Caatley, ' 
J.  Costobadie, 

Tlie  master,  af\er  two  days  deliberation 
with  several  of  the  fellows,  and  an  interme- 
diate journey  to  London,  to  take  the  opinion 

*  In  the  original  publication,  Mr.  Frend 
takes  occasion  to  comment  with  much  in- 
vective, on  the  characters  and  motives  of  those 
gentlemen  who  were  opposed  to  him :— ^aucb 
cQinmcats  I  have  omittied. 


ofii  civilian,  appointed  a  meeUng.of  thecoU 
lege,  which  he  required  the  author,  bytlie 
following  note,  to  attend  : 

The  master  of  Jesus  college  informs  Mr* 
Frend  that  he  appoints  Wednesday,  April  S, 
at  eleven  o'ck)ck  in  the  morning,  for  a  meet- 
ing of  the  master  and  fellows,  to  take  into 
consideration  a  pamphlet,  intituled  *<  Peace 
and  Union,  reconunended,  &c.,  by  W.  Frend, 
&c."  which  meeting  the  master  requires  Mr* 
Frend,  if  called  upon,  to  attend. 

W.  Peahce. 

Jenu  Coll.  Camh.  Mar,  27,  1798. 
To  Mr,  Ftend, 

The  attention  of  the  university  was  notr 
turned  to  tliis  meeting,  and  the  opinion,  which 
the  master  had  brought  down  with  him  from 
town,  was  thought  by  the  faction  a  sufficient 
ground  for  expulsion  from  college.  This  the 
master  would  not  permit  the  author  to  have 
a  sight  of,  though  it  was  shown  by  him  to  his 
friends  out  of  college,  who  lost  no  time  in 
circulating  the  report  through  the  university, 
that  every  thing  succeeded  to  their  wishes, 
and  that  there  could  be  no  doubt  of  the  college 
CO- operating  with  the  twenty-seven  in  the 
execution  ot  their  designs.  The  friends  of  ^e 
author  were  alarmed;  with  the  energy  of 
that  zeal,  which  throughout  the  whole  of 
these  proceedings  have  uniformly  marked 
their  kindness  towards  him,  they  came  round 
him,  and  entreated  liim  to  be  no  longer  pas- 
sive. They  requested  him  to  send  the  case 
to  a  civilian  :  he  considered  it  as  sunerfluouB, 
conceiving  that  it  required  none  of  trie  acute- 
ness  of  a  lawyer  to  understand  a  plain  colleze 
statute;  but  being  unwilling  to  oppose  the 
better  judgment  ot  persons,  tor  whom  he  has 
the  greatest  regard,  he  sent  his  case  to  town 
to  be  laid  before  a  civilian,  and  received  the 
following  opinion  from  Dr.  Harris : 

Case. 

The  following  is  a  Copy  of  one  of  the  Statutes 
of  Jesus  College,  Cambridge: 

De  pcena  enormiter  delinquentium. 
Item  statuimus  ordinamus  et  volumus  quod 
si  quis  sociorum  aut  commensalium  sive  stu- 
dentium  dicti  nostri  collegii  incorrigibilis 
existat  vel  de  perjurio  (quod  absit)  aut  sacri- 
legio  furto  rapma  vcl  honiicidio  adulterio  vcl 
incestu  aut  alio  lapsu  carnis  enormi  aut  iniqua 
violenta  et  atroci  percussione  studentis  socii 
vel  quod  detenus  est  magistri  vcl  in  alio  quo- 
cunque  crimine  de  majoribus  et  gravibribus 
quae  infaraiam  irrogant  reus  inventus  fuerit 
per  magistrura  vel  praesidentem  et  majorem 
partem  sociorum  ab  ipso  coliegio  nostro  rc- 
moveatur  et  penitus  expcllatur. 

Mr.  Frend,  one  of  the  fellows  of  Jesus  col- 
lege, being  the  supposed  author  of  a  tract, 
intituled  *'  Peace  and  Union,*'  &c,  a  copy  of 
which  is  left  herewith  for  your  perusal,  and 
the  college  intending  to  take  it  into  conei* 
denttioPi  now  f«r  wj  shall  be  justified  iu 
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proceeding  asainst  him  on  the  above  reciled 
fttatiite,  on  Wednesday  next,  your  answer  is 
requested,  without  loss  of  time,  to  the  follow- 
ing qiie^<«i: 

•*  Is  the  auihor  of  the  book,  intituled, 
'*  Peace  and  Union,"  &c.  liable,  on  account 
<»f  any  thin^  written  in  that  book,  to  Ibe  pe- 
nalty contamed  in  the  above  statute,  and  un- 
der what  Dart  of  the  statute  csn  the  author 
be  proceeded  against  ?** 

The  Aksweb  of  Dr,  Harris. 

The  college  statute  is  penal  in  its  nature, 
'knd  oueht  not  to  be  construed  more  exten< 
aively  by  the  members  of  a  society,  than  it 
would  by  an  esltablished  court  of  public  jus- 
tice ;  and  penal  statutes  are  always  construed 
strictly  in  public  courts. 

The  recited  statute  enables  the  master  or 
president  and  the  majority  of  the  fellows, 
which  I  apprehend  to  be  a  minority  of  the 
whole  number,  and  understand  to  be  16,  to 
punish  any  member  ot  the  college,  even  by 
expulsion,  who  is  found  guilty  of  perjury, 
sacrilege,  rapine,  theft,  homicide,  adultery, 
incest,  or 'of  any  gross  misbehaviour  or  vio- 
lence toward  the  master  or  any  of  the  fellows, 
and  also  of  any  other  crimes,  which  may 
stamp  infamy  on  the  offender. 

II  IS,  I  presume,  clear^  that  the  writer  of 
the  pamphlet  cannot  be  accused  of  the  com- 
mission of  any  of  the  crimes,  which  are  ex- 
pressly specified  in  the  statute ;  it  can  there- 
fore only  be  asked,  whether  Mr.  Frend,  ad- 
mitting  himself  to  be  the  author  of  the 
pamphleL  can,  as  such,  be  said,  in  conse- 
<|uence  of  any  passage  or  passages  contained 
in  it,  to  have  maintamed,  adopted,  or  favoured 
tny  doctrine  or  opinion,  which  can  be  justly 
deemed  to  be  of  such  nature  as  to  brand  him 
with  infamy,  on  supposition  that  this  statute 
ia  not  Umited  to  overt  acts,  and  can  be  ex- 
tended to  tenets. 

To  this  I  answer, 

That,  as  the  crimes  expressly  mentioned  in 
the  statute^  are  all  crimes  of  commission,  it  is 
lo  be  inferred  that  the  crimes,  which  are  in- 
tended to  be  included  under  the  words,  quo- 
eunque  alio  erimine,  are  crimes  of  commission 
also,  and  of  the  same  nature  with  those  which 
are  expressed,  and  imply  not  the  crimes  of 
entertaining  and  propagating  opinions,  be 
th^  what  they  may:  I  have,  however,  no 
dimculty  in  further  saying,  that  on  a  very 
attMitive  perusal  of  the  pamphlet,  I  have  not 
been  able  to  find  any  doctrine  or  opinion  pro- 
posed, maintained  or  favoured  in  it,  which  In 
my  apprehension  can,  in  the  judgment  of 
any  103'al,  moral  and  christian  man,  be  said 
to  fix  a  stain  on  the  maintainer  of  such  doc- 
trine or  opinion,  and  much  less  such  a  stain 
as  could  render  him  infamous  in  any  leg^ 
SMtte^  or  in  tha  judgment  **  boni  a  ^tqui 
vin." 

After  what  I  have  written,  it  may  not  be 
iibMhuely  neetssary  for  me  to  add  niwe^  but 
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it  may  yet  be  in  point  of  ibrm  nvMAt  for 
me  to  say,  though  it  ma^  savour  ot  reoetittou, 
that  on  the  fullest  consideration  of  tiie  case, 
according  to  the  information  before  me  de- 
rived  from  the  Colleee  statute  and  the  pamph- 
let, I  am  strongly  led  to  think,  that  Mr.  Frend 
can  have  no  reason  to  be  apprehensive  of  any 
sort  of  censure  from  a  majority  of  a  numb^ 
of  literary,  well-^nformied,  and  candid  men, 
such  as  his  college  is  reputed  to  hie  composed 
of,  if  they  confims  themselves  in  the  present 
instance  to  the  powers  given  them  by  the  col- 
lege statute,  and  to  the  contents  and  the  ge- 
neral tenor  of  the  pamphlet. 

GxoKGB  Hanmis^ 
Docion  Ommmj  dist  March,  179S. 

The  case  and  answer  the  author  put  into 
the  hands  of  the  master  the  day  before  the 
meeting,  and  desired  him  to  lay  them  before 
the  felTows.  This  was  done  in  the  evening, 
and  on  the  next  da>  the  author  wrote  dwwn 
every  thing  that  passed  in  the  meeting,  as  fiir 
as  he  was  personally  concerned,  in  the  fol- 
lowing words '. 

A  nttle  before  twelve  o'clock  on  April  3, 
1793,  I  was  railed  into  the  parlour  by  the 
porter;  and  the  master,  in  the  presence 
of  ten  fellows,  showing  me  a  pamphlet,  asked 
me,  whether  I  avow^  myself  the  aathor  of 
it.  I  told  him  that,  by  advice  of  a  civilian,  I 
requested  the  accusation,  if  I  was  accused  of 
any  thing,  in  writing.  He  told  q^e,  that  there 
was  no  accusation,  and  should  only  ask  me 
this  question.  I  rn^lied,  tliat  by  advice  of  a 
civilian  I  must  beg  leave  to  wave  any  answer 
to  this  question.  Do  you  disavow  it,  sai<t 
the  master.  I  replied ;  C>n  the'  same  princi- 
ple I  wave  any  answer  to  this  question.  I 
was  then  desired  to  withdraw. 

Between  seven  and  eight  in  the  evening 
the  master  again  sent  for  me,  and  told  me  in 
the  presence  of  the  fellows,  that  they  had  in- 
quired into  the  proofs  of  mv  being  the  pub- 
lisher of  the  panrphlet,  ami  that  they  were 
thought  satisfectory. 

lie  also  read  to  me  the  following  Resohi^ 
tions: 

tst.  Tliat  several  passages  in  the  said 
pamphlet  have  a  tendency  to  prejudice  the 
cler^  in  the  eyes  of  the  laity. 

2ulv.  That  several  passages  in  the  said 
pamphlet  have  a  tendency  to  degrade,  in  the 
pubhc  esteem,  the  doctrines  and  rites  of  the 
church  of  England. 

Sdly.  That  there  is  a  tendency  in  the 
said  pamphlet  to  disturb  the  harmony  of 
society. 

4thly.  That  the  said  pamphlet  tends  more 
particularly  to  hurt  the  credit  and  interests  of 
this  college. 

5thly.  That  in  publishing  the  said  pamph-' 
let,  Mr.  Frend  is  guilty  of  an  offence  contrary 
to  the  laws  of  the  college. 

These  resolutions  were  made^  te  maMer 
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md,  by  the  masfeer  and  the  major  part  of  the  ]  sidence  in  it,  dil  he  shall  oroduce  such  proofs 
fellows.  I  of  good  behaviour,  as  shall  be  satisfactory  io 


On  being  asked  what  I  had  to  say  in  my 
defence,  I  requested  that  a  written  copy  of 
the  accusation  might  be  given  to  me.  Upon 
which  the  master  desired  me  to  withdraw, 
that  the  maUer  might  be  put  to  the  vote. 

About  half  an  hour  after,  I  was  called  in 
again,  when  the  master  read  to  me  the  fol- 
lowing words : 

The  Question  being  put,  whether  Mr.  Frend 
should  nave  any  cliarge  delivered  to  him  in 
writing,  and  it  being  urged,  that  Mr.  Frend 
had  seven  days  notice  by  a  summons  from 
the  roaster,  of  a  meeting,  for  the  considera- 
tion of  his  pamphlet,  and  that  the  charge 
was  sufficiently  implied  in  the  resolutions, 
that  had  been  read  to  him,  it  was  carried  in 
tile  negative. 

Being  asked  then,  what  I  had  to  say  in  ray 
defence,  I  replied  that,  without  an  accusation. 
h  was  impossible  for  me  to  defend  myself; 
but  that  I  should  be  exceedingly  sorry,  to 
have  been  guilty  either  intentionally  or  unin- 
tentionally of  several  thin^,  contained  in 
their  resolutions.    I  then  retired. 

About  a  quarter  past  nine  I  was  called  in 
again,  when  the  master  read  to  roe  the  fol- 
lowing words : 

The  question  being  asked,  whether  Mr. 
Frend  should  be  again  called  in,  and  inform- 
ad,  that  the  meeting  still  persist  in  not  deli- 
irering  a  written  charge,  and  that  if  he  will 
not  proceed  on  his  defence,  the  meeting  will 
proceed  without  it. 

Agreed  to. 

I  then  said,  that  I  presumed  I  must  consi- 
der the  resolutions  as  an  accusation^  and 
therefore  requested  that  the  passages  in  the 
pamphlet  misht  be  referred  to,  with  the  sta- 
tutes which  1  had  offended  against,  and  that 
I  would  then  proceed  on  my  defence.  I  then 
retired,  and  heard  nothing  more  from  the 
meeting,  which  broke  up  about  eleven,  till 
the  next  morning,  when  I  was  summoned 
into  the  parlour  between  nine  and  ten. 

The  master  was  going  to  read  something  to 
me,  but  I  reauested  to  see  first  the  proceed- 
ings of  yesterday.  I  then  retired,  and  on  my 
return  tne  master  informed  me,  that  my  re- 
quest  was  not  granted.  I  urged,  that  I  had  a 
material  objection  to  propose,  but  the  master 
refused  to  hear  any  thing,  saying,  that  if  I 
had  any  thing  to  say  in  my  defence,  I  ought 
to  have  said  it  yesterday.  I  refilied,  that  I 
was  ready  to  proceed  in  my  defence  yester- 
day, but  was  desired  to  retire,  when  I  had  re- 
quested that  the  passaees  of  the  pamphlet 
might  be  referred  to,  with  the  statutes  which 
I  had  offended  against,  but  was  never  called 
in  to  make  my  defence.  He  silenced  me, 
and  read  the  following  words  firom  a  written 
paper  in  his  hands : 

Is  it  the  opinion  of  this  meeting,  that  Mr. 
Frend  be  removed  from  the  college,  that  is 
from  the  precincts  of  the  coUege.  and  fromre- 
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the  master  and  major  part  of  the  fellows  ? 

In  the  affirmative, 
The  Master.  Mr.  Bayley. 

Mr.  Mathew.  Mr.  Castley. 

Mr.  Plampin.  Mr.  Stockdale. 

Mr.  Costobadie. 

In  the  negative, 
Mr.  Newton.  Mr.  Whitehead. 

Mr.  Warren.  Mr.  Otter. 

And  agreed  by  those,  who  answered  in  the 
aiBrmative,  that  he  may  be  allowed  a  month 
from  this  time,  to  settle  his  affairs  in  col- 
lege, the  other  four  not  dissenting. 

I  then  withdrew. 

It  was  not  likely  such  arbitrary  measures 
should  be  complied  with,  and  though  the 
bishop  of  Ely  is  visitor  of  the  college,  it  was 
thought  necessary  to  comply  with  the  com- 
mon forms  on  such  occasions,  and  to  appeal 
to  him  from  the  injustice  of  the  master  and 
the  six  fellows.  The  appeal  was  accompanied 
with  the  following  letter. 
My  Lord ; 

The  unstatutable  proceedings  of  the  master 
and  certain  fellows  of  the  college,  have  put 
me  under  the  necessity  of  troubling  your 
lordship  with  the  appeal  which  accompanies 
this  letter;  and  I  flatter  myself  that  yogr 
lordship  will  see  the  propriety  of  my  request, 
that  your  lordship  would  suspend  the  execu- 
tion of  the  sentence,  against  which  I  appeal, 
until  the  matter,  now  at  issue,  has  received 
your  lordship*s  determination. 

I  remain,  with  great  respect,  my  lord, 
your  lordship's  very  obedient 

and  humble  servant, 

W.  Frend. 

Jes.  Coll.  Cumb.  April  IT,  1793. 

The  Appeal. 

To  the  honourable  and  ri^ht  reverend 
jAMKS,lord  bishop  of  £ly,  visitor  of  Jesu» 
college;  the  humble  appeal  of  William 
Frend,  M.A.  and  fellow  of  the  said  col- 
lege, 

Sheweth, 

That  at  a  meeting  of  the  master  and  ten' 
fellows  of  the  said  college,  held  on  the  third 
of  April,  the  master  and  a  majority  of  the 
said  fellows  supposing  the  appellant  to  be  the 
publisher  of  a  pamphlet,  intituled  *' Peace  and 
IJnion,"  concurred  in  the  following  Resolu- 
tions : 

1.  That  several  passages  in  the  said 
pamphlet  have  a  tendency  to  prejudice  th« 
clergy  in  the  eyes  of  the  laity. 

3.  That  several  passages  in  the  said 
pamplilet  have  a  tendency  to  degrade,  in 
the  public  esteem,  the  doctrines  axid  rites  of 
the  church  of  England. 

3.  Tliat  there  is  a  tendency  in  the  said 
pamphlet  to  disturb  the  harmony  of  society. 
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4.  That  the  said  pamphlet  tends  more 
particularly  to  hurt  the  credit  and  interests 
of  this  college. 

5.  That  in  publishing  the  said  pamphlet, 
Mr.  Frend  is  guiftv  of  an  ofieuce  contmry  to 
tiie  laws  of  the  college. 

And  in  6onsequence  of  these  resolutions, 
without  having  pointed  out  the  exceptionable 
passages  in  the  said  pamnhlet,  or  the  statutes 
against  which  the  appellant  is  supposed  to 
have  offended,  or  having  even  permitted  him 
to  speak  in  his  defence,  the  master  an4  six  of 
the  fellows  agreed,  on  the  subseouent  day,  to 
i^move  the  appellant  from  residence  in  the 
coUeee,  as  appears  from  the  following  words, 
which  the  master  read  to  the  appellant  in  the 
meeting : 

U  it  the  opinion  of  this  meeting,  that  Mr. 
Trend  be  removed  from  the  college,  that  is 
horn  the  precincts  of  the  college,  and  from  re- 
sidence in  it,  till  he  shall  produce  such  proofs 
of  good  behaviour  as  shall  be  satisfactory  to 
the  master  and  major  part  of  the  fellows  ? 

In  the  affirmative, 
The  Master.  Mr.  Bayley. 

Mr.  Mathew.  Mr.  Castler. 

Mr.  Plampin.      «  Mr.  StockJale. 

Mr.  Costobadle. 

In  the  negative, 
Mr.  Newton.  Mr.  Whitehead. 

Mr.  Warren.  Mr.  Otter. 

And  agreed  by  those  who  answered  in  the 
affirmative^  that  he  may  be  allowed  a  month, 
iVom  this  time,  to  settle  his  affiurs  in  college, 
the  other  four  not  dissenting. 

To  prevent  the  execution  of  this  sentence, 
passed  in  so  irregular  and  unstatutable  a  man^ 
ner^  the  appellant  humbly  requests  the  inter- 
position or  the  Yisitor  on  the  following 
grounds: 

1.  Because  no  exceptionable  passages  in 
the  said  pamphlet  were  produced. 

9.  Because  no  laws  of  the  college,  against 
which  the  appellant  has  offended,  were 
pointed  out. 

3.  Because  the  appellant  had  no  opportu- 
tunitv  of  vindicating  himself  from  the  sup- 


4.  Because  it  does  not  appear  from  the 
statutes  of  the  college,  that  the  master  and 
«x  of  the  fellows,  or  any  other  number  less 
than  the  majority  of  all  the  fellows,  are  com- 
petent to  inflict  any  punishment  on  a  fellow, 
mucli  less  one  not  expressly  warranted  by  the 
statutes. 

5.  Because  tlie  sentence  of  removal  from 
the  college  is  not  onlv  not  warranted  by  the 
statutes,  but  is  clearly  inconsistent  with  that 
which  requires  the  constant  residence  of  the 
master  and  fellows. 

W.  FaanD. 
The  master  and  five  fellows  answered  the 
WW  appeal^  and  delivered  a  copy  of  it  to 


Pr^teetSngiiMiheCaieqf  [740 

To  the  faoomtrable   %oA  ridbt   rev«read 
James,  lord  bishop   of  Ely,   visitor  of 
Jesus  college,  Cambridge. 
My  lord. 

We  have  received  from  Mr.  Frend  a  copy 
of  an  appeal,  which  he  has  made  to  your 
lordship,  from  a  sentence  of  amotion  pro- 
nounced against  him  by  the  master  and  ma- 
jor part  of  the  fellows,  for  publishing  a 
pamphlet  intituled  ^  Peace  and  Union,  Sk.^ 
The  spirit  and  contents  of  the  pamphlet  con- 
sidered, we  had  reason  to  think  that  m  the 
sentence  pronounced,  the  lenity  of  the  col- 
lege was  as  conspicuous  as  its  justice.  But 
since  Mr.  Frend  has  not  thought  proper  to 
acquiesce  in  it,  we  beg  leave,  in  few  woids,^  to 
vindicate  our  proceedings  from  the  objections 
which  he  has  made  to  them. 

As  Mr.  Frend,  in  the  introductoir  part  of 
his  appeal,  represente  the  master  and  fellows, 
as  only  supposing  him  to  be  the  publisher  of 
the  pamphlet  in  question,  we  shall  lay  befiire 
your  lordship,  in  the  first  place,  the  evidence 
which  was  adduced  to  us  in  proof  of  ti»t  &ct. 

Mr.  Bowtell,  the  bookbinder,  and  bis  boy, 
were  the  first  called  in.  The  boy  said,  that  a 
narcel  of  books  came  to  Mr.  Bowtell  by  the 
8t.  lve*s  carrier,  that  Mr.  Frend  came"  and 
unbound  the  parcel,  dtvidiog  it  into  two  buiw 
dies,  which,  by  Mr.  Frend's  orders,  he  carried 
to  the  two  booksellers^  Merrill  and  Lunn,  for 
sale.  Mr.  Bowtell  confirmed  that  Mr.  Frend 
was  at  his  house  on  this  business,  and  that  it 
was  on  the  Itth  or  ISth  of  Febraaiy.  The 
boy  added,  that  he  did  not  carry  any  books  to 
Merriirs  or  Lunn's  for  a  considerable  time 
before  or  afWr.  Lunn*8  servant  was  then 
called  in,  he  confirmed  tlie  bringing  of  the 
bundle  by  Bowtell's  boy  to  Lunn*s  £op,  and 
said  that  it  consisted  of  Mr.  Frend's  book 
called  *"  Peace  and  Union,  &c.''  He  fiuther 
said,  that  that,  morning,  April  Sd,  be  brought 
twenty  copies  of  this  pamphlet  fk>m  Mr. 
Frend*s  rooms,  at  Mr.  Frend's  request,  for 
sale,  one  of  which  pamphlets  he  produced. 

Thb  is  a  detail  or  the  evidence  given  to  us 
in  support  of  the  fact  of  publication,  by  which 
we  were  fully  satisfied  that  Mr.  Frend  was 
to  be  considered  as  the  publisher  of  the 
pamphlet  The  fact  of  publication  being 
thus  established,  the  first  ground  of  objection 
taken  to  the  validity  of  our  proceeding  thereon 
is,  that  no  exceptionable  passages  of  the 
pamphlet  were  produced. 

It  is  true,  mv  lord,  that  we  declined  point* 
ing  out  particular  passages,  because  our  dia* 
approbation  was  rounded  not  merely  on  de- 
tached passages,  many  of  which  are,  in  our 
apprehension,  of  a  Xeadehcj  highly  criminal 
and  daneerous,  but  also  on  the  general  tenour 
and  tendency  of  tfie  whole  composition.  If 
your  lordship  shoidd  deem  it  necessary,  that 
passages  should  be  distinctly  pointed  out,  we 
shall  nave  neither  difficulty  nor  repugnance  ia 
obeying  any  order  which  your  lordship  may 
be  pleased  to  make  upon  us  to  that  eflfect. 
But  we  humbly  conceive  that  tba  whole 
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pftoiplilet  (to  which  we  refer,  and  which  we 
aaTe  annexed  to  this  answer)  being  submitted 
to  your  lordship's  view,  will  remove  the  ne- 
cesai^  of  any  such  selection  at  pitesent,  and 
fttUy  justify  the  propriety  of  havmg  declined 
to  make  any  such  selection  at  the  time  of  the 
inouHy. 

The  next  gnnmd  ie,  that  no  law»of  the  col- 
lege against  which  Mr.  Frend  had  oifended, 
were  pointed  out. 

In  cases  of  discipline,  we  apprehend  that 
it  is  not  necessary  to  point  out  particular 
statutes;  because  if  the  matter  is  referred  to 
the  visitor,  the  college  avaib  itself  not  of 
one,  but  of  the  whole  body  of  the  statutes, 
and  also  of  the  general  desien  and  intention 
with  which  societies  of  that  Kind  are  institu- 
ted. The  college,  we  submit,  hath,  mfentcf 
»  college,  an  inherent  rieht,  independently  of 
any  exjfeess  or  particubr  statute,  to  tak^ 
cognizance  of  and  punish  offences,  /6antra 
bcmoi  mort$j  committed  by  its  memton ;  and 
among  those  offences  we  believe  ng^^Msan 
will  have  any  difficulty  in ranki^  tf bpbbli- 
cation  of  this  pamphlet. 

The  3d  ground  is,  that  Mr.  Frend'had  no 
X  opportunitv  of  vindkating  himself  from  the 
supposed  charges^. 

It  will  appear  to  your  lordship  ^m  the 
course  of  the  proeeedings,  that  three  distinct 
oppcNTtunities  of  defence  were  given  to  Mr. 
Frend.  which  he  declined  to  accept,  but  u])on 
conditions  demanded  by  himself,  to  which 
the  college  acceded,  so  far  as  they  conceived 
those  conditions  to  be  founded  in  justice. 
The  first  time  that  he  was  called  in,  mstead 
of  entering  upon  his  defence,  he  demanded  a 
written  charge.  The  second  time  that  he 
was  called  in,  he  would  not  enter  upon  his 
defence^  but  insisted  unon  his  former  demand, 
though  he  was  told  that  the  charge,  which 
he  demanded,  was  contained  in  tne  resolu- 
tions which  had  been  read  to  him,  of  which 
he  had  taken  a  copy.  It  was  then  resolved, 
thatif  he  would  not  enter  upon  his  defence 
without  some  other  charge  than  that  con- 
tained in  the  resolutions,  tne  meeting  would 
proceed  without  his  defence.  On  being 
called  in  a  third  time,  this  was  declared  to 
him :  but  instead  of  attending  to  it,  he  made 
other  new  demands,  which  were,  that  as  by 
the  resolutions  read  to  him,  he  was  accused 
of  certain  offences,  the  passages  of  the  book, 
in  which  he  had  offenaed,  and  the  statutes 
against  which  he  had  offended,  might  be 
pointed  out  to  htm ;  which  were  refused  on 
the  grounds  above  stated  to  your  lordship  in 
our  answer  to  the  first  and  second  articles  of 
objection. 

As  to  the  4th  objection,  that  it  doth  not 
appear  from  the  statutes  of  the  college,  that 
the  master  and  six  of  the  fellows,  or  any 
Q^her  number  less  than  the  majority  of  all  the 
fellows,  are  competent  to  inflict  any  punish* 
ment  on  a  fellow,  much  less  one  not  expressly 
warranted  by  the  statutes :  We  answer,  that 
the  prcacot  sentence  was  virtually  passjed  by 


»  tt^iori^  oTthe  fellows;  for  a  ftajority  of 
the  fellows  being  present  at  the  meeting,  and 
the  major  part  of  that  meeting  having  con- 
curred in  the  sentence,  such  sentence  is  valid, 
and  to  be  considered  as  passed  by  the  whole 
meeting:,  tho'  some  of  tne  members  present 
should  nave  refused  their  assent  to  it,  and 
even  expressed  their  dissent  from  it.  If  there 
should  be  any  doubt  of  thi^  upon  the  face  of 
the  statutes,  we  beg  leave  to  refer  your  lord* 
ship  to  bishop  White's  interpretation  of  them, 
which  is  of  equal  vaUdi^.* 


•  Bishop  White's  Interpretation  of  the  words 
De  majore  parte  Sociorumf  in  the  Statutes 
of  Jesus  College. 

De  majore  parte  sodomm  quomodo  acei- 
pienda  sit,  tam  in  dicto  statuto  de  electione 
officiarionun,  cap.  19,  quam  etiam  in  statuto 
de  electione  sociorum  et  forma  ejusdem  can. 
5  et  denique  in  statuto  de  scholairibus  in  coi- 
legio  exhibendis  cap.  9,  de  quibus  omnibua 
idem  dubium  movetur,  ita  judicamus.  Nt- 
mirum  cum  in  statutis  vestris  observemus  re« 
quiri  alias  universaliter  miyorem  partem  om- 
nium sociorum,  ut  in  quibusdam  rebus  et 
ne^tiis  arduis,  cap.  3.  25|  96, 97,  98,  memo- 
ratis,  alias  simpliciter  et  mdefinite  majoreni 
partem  sociorum,  non  a^jecta  voce  omnium, 
ut  in  eloctionibus  sociorum,  scholarium,  et 
officiariorura  dictis  eapitibus  5. 9.  et  19.  cum- 
que  prsterea  unicuique  dictarum  electionum 
suas  certus  terminus  ultra  quem  difierri  non 
debeat  in  iisdem  statutis  limitetur,  cum  de- 
nique in  dicto  statuto,  de  electione  sociorum, 
expresse  et  signanter  dicatur,  magister  con- 
vocabit  omnes  socios  ejusdem  colleeii  tum  in 
academia  praesentes,  absentium  nulla  habits 
ratione  aut  mentbne  facta,  eademque  esse 
videatur  reliquorum  duorum  statutorum  ratios 
his  i^itur  omnibus  diligenter  collatis  et  per- 
pensis,  tam  verba  ilia  mcti  capitis  quinti«  de 
electione  sociorum  et  forma  ejusdem,  illi  electi 
censeantur  et  pro  electis  reputentur,  in  quos 
magister  et  in  ejus  absentia  praesidens  sivo 
locum  tenens  et  major  pars  sociorum  consen- 
serint,  quam  ilia  capitis  noni,  dictos  vero 
scholares  per  marastrum  et  nuyorem  partem 
sociorum  toties  eligi  et  admitti  vohimus,  et 
denique  ilia  capitis  duodecimi,  illi  pro  electis 
officiariis  habeantur  in  quos  magister  vel  in 
ejus  absentia  pnesidens  et  major  pars  sociorum 
expresse  consenseriut,  ita  interpretamur,  ut 
ibteiligantur,  etintellijgi  debeant,  non  de  m». 
jore  parte  numeri  sociorum  pro  tempore  exis- 
tentium,  sed  tantum  de  majore  parte  sociorum 
tum  in  academia  pnesentium  quando  elec- 
tionem  fieri  debere  contieerit 

Proviso  semper,  quod  in  omnibus  dictis 
electionibus  requiratur  prssentia  m»jf  ins  partis 
totius  numeri  sociorum  pro  tempore  existen^ 
tium.  Proviso  tamen  insuper  quod  si  quis 
sociorum  legitime  monitus  sive  vocatus  ad 
capitulum  venire  noluerit,  aut  neglexerit,  vel 
cum  aemel  prsesens  fuerit  in  capitulo  sine 
venia  discesaerit,  ha^eatur  pro  \m  vice  et 
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The  last  ground  of  objection  is,  that  the 
sentence  of  removal  from  the  college  is  not 
only  not  warranted  by  the  statutes,  but  is 
clearly  inconsistent  with  that  statute,  which 
requires  constant  residence  of  the  master  and 
fellows. 

In  answer  to  this  we  must  observe,  that 
the  statutes  confer  a  power  of  total  expulsion 
itself,  for  such  acts  of  misconduct,  as  are  more 
particularly  criminal  and  offensive.  But  alUio' 
It  were  true,  that  the  sentence  was  not  ex- 
pressly marked  out  by  the  statutes,  yet  we 
contend,  that  it  was  perfectly  competent  to 
the  college  to  pronounce  it  under  that  general 
end  necci»sary  authority  which  it  possesses  in 
all  cases  of  discipline,  whether  specifically  j 
described  in  the  statutes  or  not     Temporary  ! 
amotion  is  a  punishment  well  known,  and  is  I 
frequent  in  the  practices  of  all  colleges  for  ' 
offences  either  moral  or  academical.     It  is  . 
analogous  to  the  canonical  punishment  of. 
suspension  ah  officio,  which  is  chargeable  with  ' 
inducing  the  same  inconsistency  as  is  com- 
plained of  in  the  present  case,  since  the  mi- 
nister is  thereby  restrained  from  discharging 
those  duties  which  he  has  solemnly  bound 
himself  to  perforin.     It  is  analogous  to  most 
punishments  in  civil  society,  which  induce, 
for  the  time  they  last,  a  disability  of  doing 
several  acts  which  the  guilty  person  would 
otherwise  be  under  an  obligation  of  perform- 
ing.   A  similar  inconsistency  to  that  which 
is  now  complained  of,  occurs  between  two 
of  our  own  statutes :   the  statute  De  Refec- 
tionibus,  cap.  19,  says  that  the  fellows  shall 
not  be  absent  from  dinner  or  supper  in  the 
hall,  nisi  ex  caus&  rationabili,  per  magistrum 
et  seneschallum  approband^.    And  yet  the 
statute  De  Malis  Aloribus,  &c.  cap.  8,  re- 
quires that  a  fellow,  for  certain  offences  shall 
be  put  out  of  commons.    This  objection  we 
cannot  help  observing  is  somewhat  extraor- 
dinary, coming  .from  a  man  in  Mr.  Trend's 
situation,  since  it  goes  to  the  lenity  of  the 
sentence;  for  the  statutes  would  have  war- 
ranted the  college  in  punishing  him,  by  total 
expulsion,  for  an  offence  of  sucn  magnitude  as 
that  of  which  he  has  been  guilty.    We  have 
the  honour  to  be,  my  lord,  your  lordship's 
most  dutiful  and  most  obedient  servants, 
W.  Pearce, 
W.  Mathcw, 
J.  Plampin, 

J.   CoSTOBADIEy 

Tho.  Bay  ley, 
Thouas  Castley. 

The  prosecution  in  the  university  now  took 
up  the  attention  of  the  appellant,  so  that 
having  only  cursorily  looked  over  the  answer, 
he  wrote  to  the  bishop  to  excuse  himself  from 
replying  to  it  immediately. 


quoad  res  expUcandas  in  illo  capitulo  tanquam 
nuiltis  dc  numero  existentium. 
The  above  is  the  interpretation  referred  to. 


My  lord ;  Mr.  Mathew  put  into  my  hand 
yestuday,  by  your  lordship's  order,  the  an- 
swer of  the  master  and  certain  fellows  of  the 
college  to  my  appeal.  The  same  motives 
which  led  them  to  condemn  me,  unheard,  ia 
this  college,  instigated  them  to  make  part  of 
a  cabal  to  prosecute  me  in  the  vice-chan* 
cellor's  court,  and  I  have  been  under  the  ne- 
cessity of  appearing  in  that  court  four  days  ; 
where,  after  a  strict  examination  of  fifteen 
hours,  the  fiicts  have  not  been  proved  which 
they  have  misrepresented  in  their  answer, 
and  on  which,  after  a  few  minutes  conversa- 
tion, they  took  on  themselves  to  pass  a  sen- 
tence wholly  irrelevant  and  unjustifiable  in 
law  and  equity. 

My  accusers  arc  expected  to  finish  thdr 
charges  on  Friday  next,  and  I  shall  be  called 
upon  for  my  defence  in  the  course  of  next  week; 
Your  lordship  is  sensible  that  a  person  who 
has  for  the  last  three  months  laboured  under 
the  pressure  of  every  thing  which  malice  and 
calumny  can  suggest,  and  whose  attention  has 
been  wearied  by  the  fatigue  of  observing  the 
wretched  tricks  which  my  accusers  have  used 
in  attack'mg  me,  is  incapable  of  sitting  down 
immediately  to  reply  to  the  master's  answer, 
in  a  manner  worthy  of  your  lordship's  notice, 
and  I  shall  therefore  presume  so  rar  on  your 
lordship's  patience,  as  to  delay  the  reply  Ull  I 
have  completed  my  defence  before  the  uni* 
versity.  As  the  annals  of  the  uoivermty  do 
not  present  an  instance  of  a  persecution  at- 
tended with  so  many  circumstances  of  malice 
and  in|;ratitudc,  and  so  contrary  not  only  to 
the  principles  of  the  Christian  religion,  but 
to  every  maxim  of  law  and  justice,  I  trust  that 
your  lordship  will,  with  your  usual  kindness, 
accede  to  the  request  of  a  much  injured  man, 
and  one,  who  is  with  great  respect,  my  lord, 
your  lordship's  very  obedient  and  humble 
servant  W.  Fremd. 

Jes.  ColL  Camb.  May,  15,  1793. 

The  bishop  did  not  condescend  to  answer 
this  letter,  but  by  his  secretary,  allowed  three 
weeks,  to  commence  on  May  ^2nd,  for  the 
drawing  up  of  the  reply.  Before  the  expira- 
tion of  that  term  another  request  was  made 
in  the  following  letter : 

My  lord ;  I  am  sorry  to  be  under  the  ne« 
cessity  of  making  another  application  to  your 
lordship,  to  request  farther  indulgence  with 
respect  to  the  time  of  making  my  reply  to  the 
paper  delivered  to  me  by  Mr.  Matliew.  A 
plain  statement  of  facts  will,*  I  flatter  myself, 
convince  your  lordship  that  my  request  is  not 
imreasonable. 

The  vice-chancellor's  court  was  broken  up 
last  Thursday,  ai^r  having  sat  eight  days, 
during  which,  my  attention  was  necessarily 
taken  up  with  the  proceedings;  and  the  fa- 
tigue I  underwent  might  have  borne,  down 
men  of  much  stronger  constitutions,  (in  Fri- 
day I  appealed  to  the  university,  and  on  Sa- 
turday the  proctor,  in  the  name  of  the  uni- 
versity,  inhibited  the  vice-chancellor  from 
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putting  his  seDtence,  which  is  founded  ndther 
in  law  nor  evidence,  into  execution.  I  must 
BOW  prepare  myself  to  appear  before  the  de* 
i^ates,  and  not  being  b^  any  means  reco- 
vered from  the  iatigue  ot  the  last  business, 
your  lordship  will,  I  hope,  have  the  goodness 
to  allow  me  a  longer  time  ta  prepare  the  reply 
to  be  laid  before  your  lordship. 

It  is  an  unusual  thing  that  an  Englishman 
thould  be  thus  employed  in  two  different 
courts,  on  the  same  subject,  and  I  was  once 
in  hopes  that  my  persecutors  would  have  per- 
mitted a  decision  to  take  place  in  one  court 
before  they  proceeded  to  attack  me  in  ano- 
ther. But  as  they  were  resolved  to  harass 
mc  to  the  utmost  of  their  power,  I  have  only 
to  commit  myself  to  your  lordship's  protec- 
tion, and  to  request  that,  as  to  this  moment 
I  have  not  been  free  from  vexation,  and  am 
now  scarce  able  to  take  pen  in  hand,  I  may  be 
indulged  with  longer  time,  or,  if  it  should  be 
agreeable  to  your  lordship,  I  could  wish  to  be 
permitted  to  delay  my  reply  till  the  merits  of 
the  cause,  now  pending  in  the  university,  have 
been  fully  and  finally  discussed  by  its  dele- 
gates. I  have  the  honour  to  be,  with  great 
respect,  mv  lord,  your  lordship's  very  obedient 
and  humble  servant, 

W.  FaEND. 
Jam  Coiiege,  Comb.  June  3,  1793. 

The  bishop,  in  return,  answered  by  his 
secretary,  that  he  did  not  think  it  consistent 
with  a  proper  attention  to  the  college,  and 
the  nature  of  the  business  referred  to  him,  to 
comply  with  the  request.^  His  lordship  was, 
therefore,  put  to  the  trouble  of  receiving  ano- 
ther letter. 

My  lord;  As  the  circumstances  already 
mentioned  to  your  lordship  have  prevented 
me  from  giving  more  than  a  cursory  glance 
at  the  answer  to  my  appeal,  1  am  by  no  means 
certain  what  time  or  trouble  will  be  requisite 
for  the  reply.  But  if  I  am  not  in  the  mean 
while  called  upon  by  the  university,  I  shall 
do  my  utmost  endeavours  that  it  may  be  with 
vour  lordship  by  the  end  of  next  week.  I 
have  the  honour  to  be,  with  great  respect, 
my  lord,  yuur  lordship's  very  obedient  hum- 
ble servant,  W.  Frend. 

June  5th,  1793. 

After  this  the  appellant  went  into  the  coun- 
try for  a  few  days,  and  on  his  return  to  college 
drew  up,  in  a  couple  of  days,  his  reply,  which 
he  sent,  accompanied  with  the  following  let- 
letter,  to  the  bishop : 

My  lord ;  Inclosed  is  my  reply  to  the  an- 
swer of  the  master  and  five  fellows  of  this 
college.  Had  I,  on  the  receipt  of  it,  read  it 
twice  over,  your  lordship  would  not  have  been 
troubled  with  any  requests  from  me  for  time 
to  consider  it.  I  remain  with  creat  respect, 
my  lord,  your  lordship's  very  obedient  hum* 
ble  servant,  W.  Fresd^ 

June  14,  1793. 


The  absence,  it  is  presnmed,  of  his  secre^ 
tary,  put  his  lordship  to  the  trouble  of  writ- 
ing  an  answer  to  the  above  in  the  following 
words: 

The  bishop  of  Ely  received,  by  yesterday's 
post,  Mr.  Frend's  reply  to  the  answer  of  the 
master  and  fellows  of  his  college  to  his  ap* 
peal  against  their  sentence.  His  lordship  de- 
sires Mr.  Frend  will  deliver  a  copy  oi  the 
reply  to  the  master  and  fellows  for  ^eir  coi^ 
siacration. 

JuneZOth,  1793. 

In  obedience  to  this  order,  as  the  master 
was  absent,  a  copy  of  the  reply  was  given  to 
the  president  of  the  college. 

Reply. 

My  lord ;  The  answer  to  my  appeal  is  sign- 
ed, I  perceive,  by  the  master  and  five  only  of 
the  fellows,  who  agreed  to  remove  me  front 
the  college :  from  whence  I  conclude  Uiat  the 
sixth  fellow  being  fully  sensible  of  his  error^ 
in  actins  in  so  unwarrantable  a  manner  against 
one  of  his  society,  refused  to  be  any  farther 
connected  with  those  by  whom  he  had  been 
misled.  I  am  not  surprised  that  the  five  fel- 
lows should  praise  themselves  for  their  lenity; 
since  they  had  sent  to  your  lordship  an  ac- 
cusation very  different  from  the  resolutions 
entered  into  at  the  meeting  of  the  3rd  of 
April,  and  liad  besides  been  most  of  them 
part  of  a  cabal,  to  deprive  me  of  my  degrees, 

i  and  to  banish  nie  from  the  university.  It  is 
no  wonder  that  they  shouli^  talk  of  lenity, 
who  regard  as  of  little  moment  the  inconve- 
nience which  a  man  of  letters  must  feel,  by 
being  deprived  of  the  calm  repose  requisite 

'  for  study,  and  of  access  to  the  rich  repositories 

;  of  learning  in  this  place :  but  their  language 
in  my  opinion  is  insolence  in  the  extreme,  and 

I  adds  insult  to  injustice. 

I  have  said  that  the  master  and  fellows  sup- 

!  posed  me  to  be  the  publisher  of  a  certain 

{lamphlet,  and  they  have  now  laid  before  your 
ordship  the  evidence  by  which  they  were 
'  guided.    It  is  the  boast  of  Englishmen,  that 
the  accused    person  should   be  confronted 
'  with  the  witnesses,  but,  as  in  this  instance  a 
I  different  conduct  was  pursued,  it  is  no  wonder 
that  the  pretended  judges  should  not  only  fall 
into  error,  but  should  present  with  the  utmost 
confidence  such  error  to  your  lordship. 

I  do  declare,  and  am  ready  to  attest  upon 
oath,  that  in  the  evidence  laid  before  your 
lordship,  there  is  an  alisolutc  falsehood. 

The  master  and  the  five  lellows  confess, 
that  no  exceptionable  passages  were  pointed 
out,  and,  in  excuse,  refer  to  the  general  tenor 
and  tendency  of  the  whole  composition.  What 
may  be  their  ideas  of  the  tendency  of  any 
work,  it  is  not  necessary  for  me  to  inquire.  1 
do  not  conceive  them  to  be  competent  judges 
of  my  writin|;s,  nor  ever  intend  to  govern 
myself  by  their  notions  of  composition.  In 
the  most  wretched  inquisition  that  the  world 
has  ever  seen^  such  a  pretext  for  punishing  a 
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man  has  never  been  held  Ibrth.  Some  spe- 
4:lfic  charges  have  been  brought  a^nst  the 
accused  penon,  uid  whether  the  crimes  were 
real  or  fictitious,  the  disciples  of  St.  Dominick 
carried  on  the  appearance  of  jastice.^  Even 
the  persecutors  or  Galileo  did  not  think  the 
tendency  of  his  philosophy  a  sufficient  cause 
for  confining  him  in  prison.  They  brought 
forward  the  charges  on  which  he  was  con- 
demnedy  namely,  for  contradicting  the  scrip- 
tures and  violating  the  laws  of  the  holy  see. 
To  remove  a  man  trom  coU^e  on  the  sup- 
posed evil  tendency  of  his  publications,'  is  to 
epen  a  door  for  the  worst  of  persecutions.  The 
£rst  printed  Bibles  in  England  were  burnt, 
because  of  their  supposed  dsmzerous  tendency, 
and  if  this  pretext  were  allowed,  students 
must  hereafter  shut  up  their  books,  lest,  if 
by  a  regular  attention  to  college  duties,  they 
^ould  offend  some  of  the  body  who  might 
be  notorious  for  a  disregard  of  all  order  and 
decorum,  the  publishing  of  a  book  should 
render  them  obnoxious  to  every  species  of 
vindictive  malice  and  resentment. 

Under  this  head,  I  beg  leave  to  oflfer  to  your 
lordship's  consideration  the  following  histo- 
ribal  ract,  which  shows,  in  the  strongest 
manner,  the  sense  of  the  whole  bench  of 
bishops,  on  a  similar  occasion.  In  1701,  the 
lower  house  of  convocation  took  into  consi- 
deration bishop  Burnet's  Exposition  of  the 
thirty-nine  articles  of  tlie  church  of  England; 
and  coming  to  several  resolutions  upon  it, 
laid  tliem  before  the  upper  house,  which 
proceeded,  amohig  others,  to  the  following 
conclusion :  **  That  the  lower  house  of  convo- 
cation's censuring  the  book  of  the  bishop 
of  Sarum,  in  general  terms,  without  men- 
tioning the  particular  passages  on  which 
the  censure  is  grounded,  b  de^matory  and 
scandalous.''* 

The  reason  for  not  pdinting  out  the  parti- 
cular statutes  a^nst  which  I  am  supposed  to 
have  oflfended,  is  ridiculous  and  puerile  in  the 
extreme.  The  statutes  are  given  us  as  a  rule 
of  conduct,  and  to  prevent  arbitrary  pro- 
ceedings :  I  have  sworn  to  obe^  these  sta- 
tutes, and  to  submit  to  a  punishment  ac- 
cordins  to  the  statutes,  but  not  to  any  other. 
The  collese  has  certainly  a  right  to  punish  a 
member  for  an  offence  contra  bomn  mores^ 
but  the  offence  is  punishable  only  according 
to  the  statutes.  Any  punishment,  not  au- 
thorized by  the  statutes,  a  fellow  of  this  col- 
lege is  not  bound  to  submit  to ;  and  if  the 
master  should  pretend  to  enforce  it,  he  does  it 
under  the  peril  of  perjury :  for  he  has  taken 
an  oath  to  govern  according  to  the  statutes. 
This  subject  has  been  well  suted  in  the 
protest  laid  before  your  lordship  by  three  of 
the  fellows  present  at  the  meeting  on  the 
third  of  April    «  We  conceive,   that  the 

*  See  Historical  Essay  upon  the  Govern- 
ment of  the  Church  of  England,  by  George 
Reynolds,  LL»  D.  archdeacon  of  Luicoln.  p. 
194.    Frmd. 


master  and  fellows  have  not  a  poifer  of  pt^ 
nishing  any  fellow  of  the  collq^,  till  it  is 
clearly  proved  that  he  has  offended 
some  one  of  the  college  statutes;  ai 
then  they  aie  empowered  to  inflict  only  i 
punishment  as  the  statute  requires." 

I  have  said,  that  I  had  no  opportunity  mi 
vindicating  myself  from  the  supposed  charges  ^ 
and  the  master  and  the  five  fellows  r^er  your 
lordship  to  some  course  of  proceedings,  wtuch 
not  having  seen  I  mi^  invalidate,  by  rs- 
peating  only  my  former  assertion.  But  it  is 
very  extraordinary  that  the  master  and  tho 
^ve  fellows  should  pretend  to  say,  that  J  fasd 
three  opportunitfes  offered  of  making  my  d^ 
fence,  when  three  of  the  other  fellowB,  whs 
were  present  with  them  during  the  wbofe  of 
the  time,  declare,  as  one  reason  for  dtsaenting 
from  the  resolution  of  removing  me  fimn  the 
coll^,  that  I  had  no  opportunity  given  of 
vindicating  mvself.  Their  words  are^  **  It  ap- 
pears to  us  to  be  repugnant  to  the  prindplesof 
justice,  and  contrary  to  the  rules  oboenrod  in 
every  court,  to  pass  sentence  on  any  perna 
before  he  has  had  an  opportunity  of  answeriiig 
to  the  particular  charges  brought  against  him, 
which,  in  the  present  instance,  waa  not  al- 
lowed to  Mr.  Frend/'  In  addition  to  tiiia 
evidence,  given  by  three  very  respectable 
members  m  our  college,  one  of  whom  is  s 
tutor,  and  exemplary  in  the  dischaiee  of 
every  part  of  that  office,  I  do  deckre,  ai2  ana 
willing  to  attest  upon  oath,  that  the  account 
delivered  to  your  lordship  is  founded  on  a 
gross  misrepresentation. 

The  master  and  the  five  fellows  assert^  that 
their  sentence,  for  such  they  call  their  resolu- 
tion, was  virtually  passed,  by  a  miyority  of 
the  fellows;  and,  as  a  proof,  allege,  tint  a 
majority  of  the  fellows  being  jpresent  at  the 
meeting,  and  the  major  part  of  that  meeting 
leaving  concurred  in  the  sentence,  such  sen- 
tence IS  valid,  and  to  be  considered  as  passed 
by  the  whole  meeting,  though  some  of  the 
fellows  expressed  their  dissent  to  it.  The 
consequence  of  this  reasoning  is.  That  if  a 
master  of  the  college,  regardless  of  his  duty 
and  his  oath,  shouQ  maxe  a  party  amongst 
^he  fellows  to  injure  another,  shoulil  closet 
five  of  the  fellows,  and,  by  promises,  solicita- 
tions, or  threats,  bring  them  over  to  his  pur- 
pose, he  may  drive  any  person  from  the  col- 
lege, of  whom,  through  prejudice,  he  has 
conceived  a  bad  opinion,  or  from  whwe  fidl 
he  expects  to  derive  an  advantage.  But  the 
author  of  the  statutes  was  not  so  inattentive 
to  the  liberty  and  independence  of  the 
fellows ;  he  was  aware  of  the  abuses  which 
in  general  prevail  in  bodies  of  this  sort,  and 
would  not  permit  a  person  to  be  exposed  to 
the  continual  injuries  which  he  might  re- 
ceive fit>m  the  intrisues  of  a  master  and  five 
fellows  The  smaller  crimes  have  punish- 
ments assigned  to  them,  to  be  inflictea  by  the 
master  or  president,  and  dean :  the  greater 
crimes,  by  the  master,  and  nuyority  of  the 
fellows.    Bishop  White's  interpreUttion 
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the  relief  of  the  fellows  in  certain  cases,  in 
vhich,  from  the  inconvemence  or  -nn possibi- 
lity of  assembling  all  the  fellows,  the  college 
Aught  be  liable  to  sustain  some  detriment; 
but  in  his  interpretation  there  is  no  reference 

'  to  any  statute  on  punishment,  and  it  is  con- 
fined solely  to  ^ree  statutes  which  limit  cer- 
tain elections  with  respect  to  time.  In  the 
present  instance,  there  can  be  no  reason  for 
not  expecting  the  concurrence  of  a  msyority 
of  the  fellows,  if  the  sentence  were  justifiable ; 
since  the  meeting  was  not  confined  to  any 
particular  time,  and  the  master  was  vested 
with  sufficient  authority  to  bring  all  the  fel- 
lows together.  As  there  was  more  than  a 
msyority  of  the  fellows  present,  and  only  six 
concurred  in  the  resolution  of  removal,  the 
]>roper  mode  of  arguing  is,  that  not  only  those 
four  who  dissented  from  the  resolution,  but 
all  the  rest  who  did  not  appear  disapproved 
entirely  of  the  master's  conduct,  m  pre- 
tending to  call  the  fellows  together  on  a  sub- 
ject, in  which  it  is  evident  they  thought  them- 
selves not  at  all  conoeraed.  For  I  cannot 
allow  the  master  and  fellows  of  this  college 
any  right  to  decide  on  the  merits  of  a  work 
written  by  one  of  their  body.  The  statutes 
mve  them  no  such  power,  and  if  a  fellow  of 
tne  college  should,  by  printing  or  publishing, 
act  contrary  to  the  laws  of  the  realm,  he  is  in 
common  with  other  Englishmen,  liable  to  be 
brought  before  the  tribunal  of  justice. 

Instead  of  answering  ravlast  objection,  and. 
pointing  out  the  statute  which  warrants  their 
resolution  of  removal,  the  master  and  five 
fellows  are  content  with  saying,  that  the  col- 
lege could  pass  such  a  sentence  under  that 
general  and  necessary  authority  which  it  pos- 
sesses in  all  cases  of  discipline,  whether  speci- 
fically described  in  the  statutes  or  not.  But 
unfortunately  for  them,  I  have  taken  an  oath 
to  obey,  and  will  obey  only  in  those  cases 
prescribed  by  the  statutes,  and  the  same  oath 
which  obliges  me  to  obey  only  in  certain 
cases,  is  a  sufficient  proof  that  the  college  can 
demand  obedience  only  in  those  cases. 

The  punishment  of  a  fellow,  by  a  tempo- 
rary removal  from  his  college,  is  not  known 
in  the  university,  except  in  those  colleges,  in 
which  it  is  enjoined  by  their  staVites,  and  I 
have  good  reason  for  sayine,  that  the  asser- 
tion of  the  master  and  five  fellows,  con- 
cemmg  the  frequent  practice  of  such  amotion 
in  the  university  at  large  is  without  founda- 
tion. But  were  this  true  in  other  colleges, 
we  are  to  be  governed  by  our  own  laws,  not 
by  the  laws  or  practice  of  any  other  commu- 
nity. Where  the  punishment  of  removal  is 
statutable,  the  inflicting  of  it  supersedes  the 
duties  re<)uired  by  the  other  statutes.  On 
this  principle  the  suspension  of  a  cler^man 
ab  fffidoj  is  perfectly  consistent  wfth  his 
ceneral  obligation  to  discharge  the  duties  of 
Sis  office :  such  obligation  being  only  condi- 
tionalf  and  dependant  on  his  own  conduct, 
aad  the  judgownt  of  his  superior.  But  would 


A.  D,  I7as. 


[750 


your  lordship  think  yourself  justifiable  in  as** 
suming  a  discretionary  power  of  banishing  a 
clergyman  from  his  living,  who,  by  his  oath, 
is  obliged  to  residence,  such  punishment  not 
being  enjoined  by  any  law  of  the  church  ? 
There  is  no  inconsistency  between  the  two 
statutes  pointed  out  by  the  master,  and  the 
five  fellows.  To  make  such  inconsbtency, 
they  must  suppose,  that  the  fellow,  who,  in 
virtue  of  the  latter,  shall  be  put  out  of  Com. 
mons,  is  not  obliged  by  the  former  to  dine  in 
the  hall  at  his  own  expense ;  or  if  any  such, 
inconsistency  should  be  allowed,  it  is  certainly 
not  a  similar  one,  as  it  arises  from  an  express 
injunction  of  the  law-maker.  And,  it  tb^^ 
founder  of  the  college  had  thought  fi^  among 
other  punishments,  to  appoint  that  of  tern* 
porary  removal,  and  to  aad.  that  it  might  be 
indicted  bv  the  master,  ana  six  of  the  fdlows, 
there  would  be  no  doubt  of  the  obligation  on 
every  fellow  to  comply  with  it;  but  as  the 
master,  and  the  nve  fellows,  have  not 
brought  the  least  shadow  of  a  proof  that  this 
is  the  case,  my  objection  remains  in  fiill 
force. 

On  the  whole,  I  cannot  help  observing  to 
your  lordship,  that  the  master,  and  the  five 
fellows,  have  failed  in  their  answer  to  every 
one  of  my  objections.  Being  sensible  of  the 
weakness  of  their  cause,  and  the  badness  of 
their  arguments,  they  pretend  to  talk  of  the 
lenitv  o?  their  sentence,  and  of  the  situation 
in  which  they  suppose  me  to  be  placed.  The 
offence,  of  which  they  conceive  me  to  be 
Euilty,  is  an  ideal  one ;  the  statutes  would  not 
nave  warranted  them  in  punishing  me  hj 
total  expulsion ;  and  if  they  had,  the  exchange 
of  expulsion  for  a  temporary  removal,  must, 
on  my  part,  have  been  optional.  So  far  from 
siving  the  master  and  five  fellows,  any  credit 
Tot  their  lenity,  I  conceive  them  to  have  done 
the  utmost  m  their  power,  for  which  they 
imagined  that  they  had  the  least  semblance 
of  a  pretext,  and  the  injustice  of  their  conduct 
is  apparent  in  the  total  irrelevancy  of  their 
sentence.  For,  what  has  the  publishing  of  a 
book,  containing  speculative  opinions,  to  do 
with  the  behaviour  of  an  individual  ?  What 
misbehaviour  could  they  ever  charge  me  with  ? 
What  certificate  of  good  behaviour  do  they 
require  ?  What  proofs  will  satisfy  Mr.  Plam- 
pin,  who  ia  a  tutor  in  the  college,  and  noto- 
rious for  neglect  in  the  most  material  part  of 
his  office,  that  of  giving  lecturesf  If  proofii 
were  requisite,  I  coulcf  bring  them  signed  by 
the  most  respectable  members  of  this  univer- 
sity, and  the  first  literary  characters  in  the 
kingdom ;  and  I  should  have  the  utmost  con- 
tempt for  myself,  if  my  character  could  be 
in  the  least  hurt  by  any  imputation  which  the 
master,  and  the  five  fellows,  have  endeavour- 
ed to  fix  upon  it.  Instead,  therefore,  of  re- 
Sjiring  a  certificate  of  my  good  behaviour 
sewhere,  let  them  first  produce  some  proofs 
of  my  misbehaviour  during  my  residence 
among  them ;  and  if  they  could  do  that  in  a 
^satisfiwtOTy  manner  to  your  lordship,  the  con« 
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sequences  are  well  known.  As  to  this  worse 
than  inquisitorial  manner  of  proceeding,  by 
examinine  witnesses  without  confronting 
them  with  the  accused,  bv  refusing  to  hear  a 
man  in  his  own  detence,  by  condemning  him 
without  puintinjg  out  the  statute  against 
which  he  has  offended,  by  passing  a  sentence 
which  is  totally  illegal,  and  hab  no  connexion 
with  the  supposed  crimes,  I  am  persuaded  it 
must  be  as  disgusting  to  your  lordship,  and 
eveiy  other  liberal  mind,  as  it  is  to,  my  Jord, 
your  lordship's  very  obedient  servant, 

W.  FaEKD. 

On  the  liSth  of  July,  the  master  of  the  col- 
lege called  a  meeting  of  the  fellows,  and  in  it 
iiead  to  us  a  paper  which  he  professed  to  have 
received  from  the  bishop  of  Ely,  and  uu  the 
twenty-sixth  of  July,  it  was  copied  into  the 
order-book  of  the  college,  as  appears  from  the 
following  extract: 

Jtt/y  2G,  179X 

At  a  meeting  of  the  master  and  all  the  fel- 
loes resident  m  college,  Mr.  Frend  having 
appealed  to  the  visitor  against  the  st*ntence 
contained  in  the  foregoing  page,  and  the  visi- 
tor having  dismissed  the  appeal,  and  afiirmed 
the  sentence  in  the  following  word> : 

To  the  reverend  the  master  and  fellows  of 
St  Khadegunde,  or  Jesus  College,  in  the 
imivcrsity  of  Cambridge. 

Gentlemen;  I  have  carefully  perused  the 
apueal  of  the  reverend  William  Frend,  of  your 
college,  against  the  proceedings  had  and  sen- 
tence passed  upon  him,  as  publisher  of  a 
pamphlet,  intituled  Peace  and  (^nion  recom- 
mended to  the  associated  bodies  of  republi- 
cans and  anti-republicans ;  by  the  master  and 
major  part  of  the  fellows  of  your  society,  toge- 
ther with  the  answer  of  the  said  society,  and 
the  reply  of  the  appellant,  and  the  several 
documents  therein  referred  to,  and  having 
duly  deliberated  thereupon,  I  dismiss  the 
said  appeal,  and  affirm  the  sentence  of  amo- 
tion.—I  am,  Gentlemen,  yotir  constant  well- 
wisher, 

James  Ely,  visitor. 
Julif  13,  1793. 

Agreed,  that  if  Mr.  Frend  docs  not  quit  the 
college  according  to  the  sentence,  that  no 
time  should  be  lost  in  enforcing  the  sentence 
in  the  manner  pointed  out  by  sir  William 
Scott,  in  an  opinion  given  by  him  on  this  oc- 
casion. 

W.  Pearce,  master. 

W.  Mathew. 

Thos.  Bay  let. 
Mr.  Frend  was  not  at  that  time  in  college, 
but  the  master  informed  him  by  letter,  that  on 
the  second  of  August,  admission  into  the  col- 
lege would  be  denied  to  him.  On  that  day 
Mr.  Frend  returned  to  college,  and  about 
twelve  o'clock  received  an  intimation  in  writ- 
ing from  the  master,  that  the  college  servants 
were  prohibited  from  supplying  him  in  future 
with  any  necessariea. 


This  case  was  afterwards,  by  Mr.  Frend, 
brought  before  the  court  of  King's-bench. 
It  is  thus  reported  5  Term  Rep.  475. 

Tkurtday^  Jan.  HSd^  1794. 
The  King  againU  the  Bishop  of  Ely. 
Raine  moved,  and  was  supported  by  Gib»s, 
for  a  rule  raihng  on  the  bishop  of  Ely  to  showr 
cause  why  a  mandamus  should  not  issue,  di* 
rected  to  him,  commanding  him  as  visitor  of 
Jeiius  College,  Cambridge,  to  hear  and  deter- 
mine an  appeal  of  the  reverend  W.  Frend, 
late  a  fellow  of  that  college,  against  a  sentence 
of  amotion. 

It  appeared  from  the  affidavit  of  Mr.  Frend 
that  in  April  last  he  was  *'  removed  from  hiji 
college''  by  a  sentence  of  the  master  and 
felluws,  on  a  charge  of  having  written  a 
seditious  pamphlet :  that  the  defendant  ap- 
pealed against  thin  sentence  to  the  bishop  of 
El)',  u^  visitor,  on  the  grounds  that  no  excep- 
tionalile  pai»>age»  in  the  pamphlet  had  been 
produced ;  that  no  laws  of  the  c(>iles:e,  against 
which  tlie  appellant  had  od'en^ed,  were 
pointed  out ;  that  the  appellant  had  no  oppor- 
tunity of  vindicating  hunself ;  that  there  was 
not  a  majority  of  alt  the  telluws  ut  the  college 
concurrin^^  in  the  sentence,  ds  the  statutes 
required ;  and  that  the  punishment  was  not 
statutable :  that  in  answer  to  this  appeal  the 
master  and  five  of  the  fellows  asserted  to  the 
visitor  that  they  had  examined  evidence  re- 
lating to  the  pubhshingof  the  pamphlet,  by 
which  they  were  convmced  that  Mr.  Frenil 
;  was  the  publisher;  that  the  appellant  had 
i  three  distinct  opportunities  given  to  liim  to 
'  defend  himself;  and  that  the  sentence  which 
'  they  had  taken  upon  themselves  to  inflict, 
,  was  virtually  passed  by  a  majority  of  \he 
fellows :  that  to  this  answer  the  defendant 
,  repUed  that  the  evidence  was  false ;  that, 
with  respect  to  the  opportunities  offered  to 
him  of  making  a  defence,  the  master  and 
five  fellows  had  misrepresented  the  case  to 
the  visitor,  and  that  three  other  fellows  bad 
protested  against  the  sentence  on  this  ground 
that  Mr.  Frend.  had  not  had  an  opportunity 
of  answering  the  charge.  "  That  upon  ^c 
appeal  thus  made  to  the  visitor,  the  apswer 
of  the  roaster  and  the  five  fellows,  and  the 
reply  of  the  appellant,  the  visitor,  without 
reference  to  any  ot  the  statutes  of  the  college, 
without  noticing  the  allegations  of  the  appel- 
lant, or  the  want  of  proof  on  the  part  ol  the 
master  and  five  fellows,  without  specifying 
any  reasons  (agreeably  to  the  constant  practice 
of  former  visitors)  for  his  concurrence  with  the 
sentence  of  the  masters  and  fellows,  in  short 
with  a  simple  declaration  that  he  had  duly 
deliberated  upon  these  things,  determined 
in  these  words,  ''  I  dismiss  the  said  s^^y 
and  affirm  the  sentence  of  amotion." 

The  counsel  for  the  rule  admitted  that  this 
court  had  no  authoritjr  to  compel  the  bidKip 
to  exercise  his  visitatorial  power  in  any  pait»- 
cuLtf  mode,  er  to  coirect  ais  aenteace^  iioiin 
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ever  erroneous,  if  that  seDtence  were  pro- 
nounced after  hearing  the  merits  of  the  case 
on  appeal;  Philips  v.  Bury,  1  Ld.  Rayni.  5, 
2  T .  K.  S46 ;  but  contended  that  in  this  case 
the  bishop  liad  not  heard  the  appeal  of 
Mr.  Frend  at  all ;  for  thai  though  he  received 
the  appeal,  he  dismissed  it  without  hearing 
any  ot  the  parties.  They  also  mentioned  R. 
V.  the  bisliop  uf  Lincoln  Tr.  35  Geo.  S,  B.  R. 
FS  T.  R,  338.] ;  where  the  court  said  they 
bad  a  right  to  compel  a  visitor  by  man- 
damus to  hear  an  appeal,  in  order  that  he 
might  form  his  judgment  on  the  merits  of  it. 

Lord  Kenyofiy  C.  J.  If  there  were  the  most 
remote  probability  of  raising  a  question  in 
this  case,  we  ought  to  grant  a  rule  to  show 
cause,  in  order  that  the  question  might  be 
further  investigated  But  as  there  is  no  pro- 
bability of  throwing  fresh  light  on  this  case, 
and  asaccordins;  to  the  circumstances  now 
disclosed  the  rule  which  applies  to  cases  of 
this  description  has  been  so  clearly  settled 
for  near  a  century  (since  the  case  of  Philips 
V.  Bury)  that  it  ought  not  now  to  be  brought 
in  question  again,  I  think  it  would  be  unjus- 
tifiable to  put  the  bishop  to  the  expense  of 
showing  cause  against  a  rule,  which  is  desti- 
tute of  every  foundation  on  which  it  can  rest. 
It  was  settled  in  Philips  v.  Bury,  in  wliich 
detemiin^ition  the  profession  has  ever  since 
acquiesced,  that  this  court  has  no  other  power 
than  that  of  putting  the  visitatorial  power  in 
motion  (if  I  may  use  the  expression),  but  that 
if  the  judgment  of  the  visitor  be  ever  so  erro- 
neous, we  cannot  interfere  in  order  to  correct 
it  Now  here  the  visitor  received  the  appeal; 
each  party  disclosed  his  case  to  him;  the 
whole  merits  of  the  case  were  before  him ; 


and  be  has  exercbed  his  judgment  upon  the 
whole.  If  therefore  we  were  to  interfere,  it 
would  be  for  the  purpose  of  controlling  his 
judgment.  But  any  interference  by  us  to 
control  the  judgment  of  the  visitor  would  be 
attended  with  the  most  mischievous  conse- 
quences, since  we  must  then  decide  on  the 
statutes  of  the  college,  of  which  we  are  igno- 
rant, and  the  construction  of  which  has  been 
confided  to  another  forum. 

Ashhurst  J.  When  a  visitor  refuses  to  receive 
and  hear  an  appeal,  this  court  will  compel  him 
to  exercise  his  visitatorial  power:  out  we 
have  no  authority  to  compel  him  to  form  a 
particular  judgment  on  the  merits.  Here  the 
bishoD  has  heard  and  decided ;  and  I  think 
that  the  appellant  does  not  state  the  ground 
of  his  application  correctly,  when  he  says  that 
the  bishop  has  not  heard  the  appeal. 

Buiier  J.  The  whole  turns  on  the  equivocal 
use  of  the  word,  **  heard.''  The  appellant 
thought4ie  had  a  right  to  be  heard  personally 
before  the  visitor,  and  that  the  bishop  ought 
not  to  have  decided  without  hearing  parol 
evidence.  But  that  is  not  the  course  of  pro- 
ceeding on  these  appeals.  Here  the  appellant 
states  that  he  did  appeal;  that  the  colieee 
sent  their  answer  to  the  bishop ;  and  that  ne 
(the  appellant)  replied  to  it;  men  the  bishop 
did  hea.r  the  appeal  in  the  way  in  which  sucn 
appeals  are  usually  heard. 

Grose  J.  If  the  bishop  had  not  exercised 
his  judgment  at  all,  we  would  have  compelled 
him :  but  it  is  objected  that  he  has  not  exer- 
cised it  rightly;  to  this  I  answer  that  we  have 
no  autlionty  to  say  how  he  should  have  de- 
cided. 

Rule  refused. 


577.  Proceedings  in  the  Case  of  Daniel  Isaac  Eaton,*  upon  an 
Indictment  for  publishing  a  Libel,  intituled,  ^'  The  Second 
Part  of  the  Rights  of  Man,  combining  principle  and  prac- 
tice/' By  Thomas  Paine.  Tried  at  Justice  Hall,  in  the 
Old  Bailey,  before  Sir  Jolui  William  Rose,  Serjeant  at  Law, 
Recorder  of  the  City  of  London,  on  Monday,  the  3rd  Day  of 
June :  33  George  III.  A.  D.  1793. 


Indictment. 

At  the  general  session  of  Oyer  and  Terminer, 
of  our  Lord  the  Ring,  holden  for  the  city 
of  London,  at  Justice-hall,  in  the- Old 
Bailey,  within  the  parish  of  St.  Sepulchre, 
in  the  Ward  of  Farringdon  without,  in 
London  aforesaid,  on  Wednesday,  the 
twetleth  day  of  February,  in  the  thirty - 

*  See  the  next  case;  and  in  this  Collection, 
tbe  trials  of  this  same  Daniel  Isaac  Eaton,  in 
17M,and  1818  port. 
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third  year  of  the  reign  of  our  sovereign 
lord,  George  the  Tfiird,  king  of  Great 
Britain,  &c. 

Lcmdan,}  'VhE  jiirors  for  our  lord,  the 
to  wit.  S  king,  upon  their  oath  present. 
That  Daniel  Isaac  Eaton,  late  of  the  parish  of 
St.  Botolph,  without  Bishopsgate,  in  the  wand 
of  Bishopsgale,  in  the  city  of  London,  afore- 
said, bookseller;  being  a  wicked,  malicious,, 
seditious  and  ill-disposed  person,  and  beins 
grcaUy  disaffected  to  our  said  sovereign  lora 
Die  now  king,  and  to  the  constitution  and  gt* 
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vernment  of  this  kingdom,  and  most  unlaw- 
fully, wickedly,  seditiously  and  maliciously, 
devising,  contming,  and  mtendins,  to  scan- 
dalize, traduce,  and  vilify  our  said  lord  the 
now  king,  and  the  hereditary  succession  to  the 
crown  and  regiU  eovenunentof  this  kingdom, 
as  by  law  established,  and  to  alienate  and 
withdraw  from  our  said  present  sovereign  lord 
the  now  kiug,  the  true  and  due  obedience, 
fidelity  and  allegiance,  of  his  subjects,  and 
wickedly  and  secutiously  to  disturb  the  peace 
and  tranquillity  of  this  kingdom:  on  the 
seventeenth  day  of  January,  in  the  thirty- 
third  year  of  the  reign  of  our  said  present 
sovereign  lord  the  king,  with  force  and  arms 
at  the  parish  aforesaid,  in  the  ward  aforesaid, 
in  London  aforesaid;  he  the  said  Daniel 
Isaac  Eaton,  unlawfully,  wickedly,  malici- 
ously and  seditiously  did  publish  and  cause  to 
be  published,  a  certain  scandalous  malicious 
and  seditious  libel,  intituled,  ''  Rights  of 
Man,  Part  Second,  combining  Principle  and 
Practice,  by  Thomas  Paine,  Secretary  for 
Foreign  Aflairs  to  Congress,  in  the  American 
War,  and  Author  of  the  Works  intituled 
Common  Sense,  and  the  First  Part  of  the 
Bights  of  Man.  London,  printed  for  H.  D. 
Symonds,  Paternoster  row,  1793.'^  In  which 
said  libel  are  contained  (amongst  other  things) 
divers  scandalous,  malicious,  and  seditious 
matters,  of  and  concerning  the  hereditary 
succession  to  the  crown  and  regal  government 
of  this  kingdom,  as  by  law  estabhshed,  that 
is  to  say,  in  one  part  thereof  according  to  the 
tenor  and  effect  following^  that  is  to  say, 
'^  It  cannot  be  proved  by  what  right  heredi- 
tary government"  (meaning  ampngst  other 
things  the  said  hereditary  government  of  this 
kingdom),  ^  could  begin,  neither  does  there 
eust  within  the  compass  of  mortal  power  a 
right  to  establish  it ''(meaning  such  hereditary 
government).  *<  Man  has  no  authority  over 
posterity  in  matters  of  personal  right,  and 
therefore,  no  man  or  body  of  men,  had,  or 
can  have  a  right  to  set  up  hereditary  govern- 
ment," (meaning  amongst  other  things,  the 
hereditary  eovemment  of  this  kingdom.) 
And  in  another  part  thereof,  according  to  the 
tenor  and  effect  following,  "  Hereditary  suc- 
cession" (meaning  amongst  other  things  the 
said  hereditary  succession  to  the  govcrament 
of  this  kingdom)  '^is  a  burlesque  upon  mo- 
narchy, it  puts  it  in  the  most  ridiculous  light, 
by  presenting  it  as  an  office,  which  any  child 
or  ideot  may'fill.  It  requires  some  Ulents  to 
be  a  common  mechanic,  but  to  be  a  king  re- 
'quires  only  the  animal  figure  of  man,  a  sort 
of  breathing  automaton,  this  sort  of  supersti- 
tion may  last  a  few  years  more,  but  it  cannot 
long  resist  the  awakened  reason  and  interest 
of  man."  And  in  another  part  thereof  ac- 
cording to  the  tenor  and  effect  following, 
that  is  to  say,  *•  A  government  calling  itself 
free,  with  an  hereditary  office"  (meaning 
amongst  other  th'mgs,  the  government  of  this 
kingdom,  with  an  hereditary  ofiice  of  king 
thereof)  "is  Uke  athorn  in  tlie  fle3h|tbat  pro- 


duces  a  farmenlation  which  cndeaTOurs  i» 
discharge  it."  And  in  another  part  thereof 
according  to  the  tenor  and  effect  fbllowiogy 
that  is  to  say,  **  Hereditary  system  "  (mean- 
mg  amongst  other  things  the  heieditary 
system  of  buccession  to  the  crown  of  this 
kingdom)  **  therefore,  is  as  repugnant  U>  human 
wisdom,  as  to  human  rights,  and  is  as  absurd^ 
as  it  is  unjust." 

And  in  another  part  thereof,  according  to 
the  tenor  and  effect  following,  that  is  to  say, 
'<  Whether  I  have  too  httie  sense  to  see,  or 
too  much  to  be  imposed  u|)on,  whether  I  have 
too  much  or  too  little  pride  or  of  any  thing 
else,  I  leave  out  of  the  question,  but  ccrtaia  it 
is,  that  what  is  called  monarchy  "  (meaning 
amongst  other  things  the  monarchy  of  this 
kingdom)  **  always  appears  to  me  a  ^ly  oon- 
tempttble  tiling,  I  compare  it  to  something 
kept  behind  a  curtain,  aoout  which  there  is  a 
great  deal  of  bustle  and  fiiss,  and  a  wonderfiil 
air  of  seeming  solemnity,  but  when  by  any 
accident  the  curtain  liappens  to  be  open,  and 
the  company  see  what  it  is,  they  burst  into 
laughter."  And  in  another  part  thereof  ac- 
cording to  the  tenor  and  effect  following,  that 
is  to  sav, "  That  monarchy  "  (meamns  amongst 
otlier  things  the  monarchy  of  this  kingdom) 
"  is  all  a  bubble,  a  mere  court  artifice  to  procure 
money,  is  evident  (at  least  to  me)  in  every 
character  in  which  it  can  be  viewed."  And 
in  another  part  thereof  according  to  the 
tenor  and  eficct  followmg,  that  is  to  say,  "  It 
can  only  be  by  blinding  the  understanding  of 
man,  and  making  him  believe  that  govern- 
ment is  some  wonderful,  mysterious  thing, 
that  excessive  revenues  are  obtained.  Mo- 
narchy "  (meaning  amongst  other  things  the 
monarchy  of  this  kingdom)  "is  well  calcul^ed 
to  ensure  this  end.  It  is  the  popery  of  govern- 
ment, a  thing  kept  up  to  amuse  the  ignorant, 
and  quiet  them  into  taxes,"  in  contempt  of 
our  said  lord  the  now  king,  in  open  violatioa 
of  the  laws  of  this  kingdom,  and  to  the  great 
danger  of  our  happy  constitution,  to  the  evil 
example  of  all  others  in  the  like  offending, 
and  against  the  peace  of  our  said  lord  t^e 
king,  his  crown  and  dignity. 
Witncbs, 

Cdahies  Humphries. 

Mr.  Thomas  Preston,    MilesVlane  Cannon* 

street 
Edwanl  Howell,     Ditto. 
Joseph  Cecil,         Ditto. 
Jos.  Greening        Crooked- lane. 
Thomas  Bond,        Ditto. 
Thomas  Swaine,     Lilipotrlane. 
Joshua  Windsor,    St  MartinVle>grand« 
David  Bligh,  Ditto. 

Jonathan  Cope,  .  Ditto. 
John  Morgan,        St  Ann's-lanc,    Al- 

dersgate-stiect. 
Jos.  Scammel,        Noble-street 
Samuel  Glover,      Aldersgate-streeL 
CouruetfortAeProKcution.'^Ms.  GacTOw, 
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iin  181 S  Solicitor;  in  1813,  Attorney  General;] 
Ir.  Fielding. 

Attornkt.  —  Messrs.  Chamberlayne  and 
White,  Solicitors  to  the  Treasury. 

Counul  far  the  Defendant.  —  Mr.  Felix 
Vaugha»,  Mr.  John  Gurney. 

Attorney. -^Mt.  I.  A.Bonney,  No.  4,  Percy- 
street,  Rathbone-place. 

[Mr.  Fielding  opened  the  Indictment.] 

Mr.  C arrow.  Gentlemen  of  the  jury; — I 
have  also  the  honour  of  attending  you  upon 
this  occasion,  charged  with  the  duty  of  stating 
to  you,  on  the  part  of  the  crown,  the  circum- 
stances which  belong  to  this  case,  imputing  to 
the  defendant  the  euilt  of  being  the  pub- 
lisher of  a  seditious  Iibel« 

As  this  is  an  appeal  between  the  defendant 
and  the  public,  calling  upon  you,  under  the 
most  solemn  of  all  sanctions, to  decide;  I 
should,  after  what  has  passed  upon  the  sub- 
ject of  this  publication  in  other  places,  have 
contented  myself,  with  very  shortly  desiring 
that  the  passages  should  be  read  to  you.  that 
the  fact  of  publication  should  be  provea,  and 
should  then  have  asked  for  your  verdict. 
The  reason  I  take  another  course  is  this,  it  has 
happened  somehow  or  another,  that  persons 
standing  in  the  situation  of  the  defendant, 
have  h^  the  good  fortune,  in  every  place  in 
which  they  have  been  prosecuted,  to  be  de- 
fended by  very  considerable  talents  and  abili- 
ties, from  the  exercise  of  which  it  is  to  be  ex- 
pected (as  experience  has  shown  us  it  has 
Deen  practised),  that  all  that  the  ingenuity  and 
leamine  of  the  profession  can  bring  in  aid  of 
such  defendants,  will  be  exerted  for  the  pur- 
pose of  standing  as  a  shield  between  them 
and  the  verdicts  of  juries,  in  order  to  protect 
them  from  conviction. 

Upon  the  p/c&cnt  occasion,  the  defendant 
lias  the  advantage  of  the  attendance  of  a 
learned  fncnd  of  mine,  if  he  will  permit  me 
to  call  him  so^  for  whose  abilities  I  have  very 
sreat  respect,  and  therefore  it  will  be  my 
duty  (as  m  all  probability  this  will  be  the 
only  atage  of  the  c^use,  in  which  1  shall 
have  an  opportunity  of  addressins  you)  to  an- 
ticipate the  modes  of  defence  which  my  friend's 
ingenuity  will  find  out,  and  appeal  trom  that 
ingenuity  to  your  plain  sober  common  sense 
and  discretion,  to  decide  between  my  friend 
and  me,  upon  the  propriety  of  the  defendant's 
conduct. 

In  the  outset  of  the  cause,  I  say  this,  re- 
presenting the  public,  if  you  have  any  seri- 
ous, sober,  rational,  doubts  of  the  guilt  of  the 
Pendant,  upon  any  of  the  fair  topics,  that 
may  be  adduced  before  vou,  in  God*s  name 
pronounce  him  Not  Guilty.  If  on  the  other 
nand,  when  the  evidence  shall  be  laid  before 
you,  when  you  shall  have  attended  to  this 
publication,  as  men  of  sober  reasoning  must 
attend  to  it.  you  shall  find  it  impossible  to 
pronounce  him  not  euilty  without  a  breach  of 
your  oatbS|  or  a  faelicftion  of  your  duty, 


sure  I  am,  you  will  not  incur  the  imputation 
of  having  sacrificed  the  one  or  infringed  the 
other,  upon  any  topics  of  compassion,  huma- 
nity, or  any  other  that  ingenuity  may  fur- 
nish. 

It  mayoceur  to  some  persons  who  have 
but  superficiallv  attended  to  this  subject,  that 
these  prosecutions  have  been  multiplied  too 
much.  Judge  of  that,  when  it  is  stated  to 
you,  that  after  this  publication,  which  I  sup- 
pose you  have  collected  to  be  the  Second  Part 
oO  the  "  Rights  of  Man,*'  written  by  that 
gentleman  wno  states  himself  to  be  *'  Secre- 
tary for  foreign  afiairs  to  Congress  in  the 
American  War,  and  Author  of  Common 
Sense;" — ^that  when  that  had  run  through 
several  rapid  editions,  at  a  high  price,  it  was 
found  that,  in  order  to  accommodate  it  to 
readers  of  all  classes  and  descriptions,  to  find 
its  way  into  the  most  humble  nabitation  of 
the  most  peaceful  subject  of  this  country,  to 
make  the  poison  spread  and  to  gratifjr  every 
palate,  tlie  press  teemed  with  new  editions  at 
a  cheap  and  easy  rate;  and  notwithstanding 
all  the  admonitions  of  the  prosecutions  that 
were  commenced,  all  the  aamonitions  of  the 
verdicts  of  juries,  and  all  the  judgments  of 
necessary  severity ;  this  defendant  continued 
still  in  this  metropolis,  in  the^  heart  of  those 
convictions,  and  those  judgments,  wi|h  all  of 
them  staring  him  in  the  face,  still  to  sell  and 
to  distribute  this  publication,  until  the  noto- 
riety of  his  conduct  was  such,  that  they, 
whose  duty  it  is  to  wateh  over  the  public 
tranquillity,  thought  themselves  in  dxxtj 
bound  to  institute  this  prosecution. 

Upon  the  libel  itself  it  will  not  be  neces- 
sary  to  adduce  many  arguments,  for  you  to 
pronounce  that  it  is  what  it  is  described  to 
be,  a  most  malignant,  seditious,  inflammatory, 
and  mischievous  libel.  I  admit  to  my  learned 
friend,  thai  if  taking  this  book,  and  reading  the 
passages  with  its  context  and  with  its  vanous 
parts,  you  should  be  of  opinion,  that  upon 
the  whole  it  is  an  innocent,  fair  discussion  of 
a  political  subject,  it  will  be  your  duty  to 
acquit  the  defendants — If  indeed  that  argu- 
ment could  be  offered  to  men  of  common 
sense,  without  an  outrage  upon  reason^  the 
author,  instead  of  being  as  he  is,  suffering 
the  judgment  of  the  law,  an  exile,  I  hope  an 
eternal  exile,  firom  this  happy  country,  ought, 
to  have  been  a  man  acquitted,  not  con- 
demned.* 

Let  it  not  be  said  that  the  press  is  endan- 
gered by  this  prosecution,— that  the  freedom 
of  the  press  is  in  danger,  because  libels,  flagi- 
tious and  seditious  as  this  is,  find  their  way 
into  cotirts  of  justice.  I  state  therefore,  that 
if  you  should'  be  of  opinion  that  this  book 
was  written  in  the  ^r  spirit  of  true  political 
inquiry,  I  do  not  desire  you  (because  those 
I  represent  have  not  desired  any  body  else)  to 
find  the  defendant  guilty. 
Gentlemen,  I  proceed  to  state  some  of  these 


*  See  the  trial  of  Thomas  Paine»  antf,p.d57. 
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passages,  and  then  you  shall,  if  yoit  please,  as  1  and  only  the  writing  of  a  man,  who  thinks  the 


you  go  along,  judge  for  yourselves  in  what 
spirit  they  were  published  in  tliis  country. 
You  will  look,  for  certainly  you  are  permitted 
to  do  so,  at  the  relative  situation  of  other 
countries,  at  the  time  of  the  publication;  that 
will  assist  you  in'discovering  with  what  views, 
and  with  what  spirit,  this  author  wrote. 

He  begins  by  talking  of  the  constitution  of 
the  country,  in  that  important  part,  the  exe- 
cutive part  of  the  government,  the  kingly 
o^ce,  and  hereditary  succession. — Observe 
how  he  speaks  upon  that  subject.— I  will  give 
you  his  own  words. 

He  says,  **  It  cannot  be  proved  by  what 
right  hereditary  government  could  begm,  nei- 
ther does  there  exist,  within  the  compass  of 
mortal  power,  a  right  to  establish  it.'' 

Observe  the  reasoning,  and  see  if  his  reason- 
ing be  founded  to  what  it  extends.  *'  Man 
has  no  autliority  over  posterity  in  matters  of 
personal  right,  and  theretbre,  no  man,  or  body 


constitution  can  be  a  little  mended. 

He  goes  on  to  say,  **  Hereditary  succession 
is  a  burlesque  upon  monarchy,  it  puts  it  in  the 
most  ridiculous  light  :'* — Is  this  fair,  dispas- 
sionate reasoning  ?  Is  this  the  man  who  coaies 
here  as  secretary  for  foreign  aflairs4o  Ante- 
rica  ?  Is  this  gentleman  in  the  spirit  of  re- 
formingourfoolish  opinions? — "  Bypresenting 
it  as  an  office  which  any  child  or  ideot  may 
fill."  Is  it  so  ?  Why,  if  it  were,  I  admit,  that 
it  is  fair  and  fit  for  any  man,  to  sit  down  in 
his  closet,  and  state  that,  by  way  of  arpt- 
ment. — But  is  that  true,  or  is  it  not  an  im- 
pudent assertion,  within  the  knowledge  of  tbe 
author  false,  made  in  order  to  impose  upon 
weak  minds  ?  Is  the  executive  government  of 
this  country,  passing  in  the  illustrious  house 
in  which  it  is  to  pass  in  succession  1  hope  till 
the  end  of  time,  to  be  treated  in  this  manner? 
Is  he  not  telling  you,  that  you  are  submitting 
to  be  governed  m  an  office,  which  you  look  to 


of  men,  had,  or  can  have,  a  right  to  set  up     as  essential  to  the  constitution  you  admire, 
hereditary  government."  '  but  which  is,  according  to  him,  like  a  child's 

rattle,  or  the. idle  nonsense  of  an  ideot?  Is  it 
not  a  malicious  and  seditious  intent,  to  rouse 
up  the  discontents  of  the  country ; — ^^fo  alarm 


In  plain  £uglish  and  common  sense,  what 
does  this  mean  ?  1  ou  Enolishmen,  at  least  to 
carry  it  no  farther  back  than  a  century,  have 
been  submitting  to  the  folly,  to  the  absurdity, 
to  the  tyranny,  and  to  the  despotism  of  a  form 
of  government,  which  has  for  its  founda- 
tion and  corner  stone,  hereditary  succession. 
You  have  been  slaves  therefore  all  that  pe- 
riod, because,  inasmuch  as  you  have  not 
given  any  consent  to  this  form  of  govern- 
ment, inasmuch  as  you  have  not  been  called 
upon  to  give  your  approbation  or  disapproba- 
tiQn,  and,  as  no  mortal  power  could  establish 
it,  as  man  has  no  right  ovef  posterity,  and, 
as  no  man  or  set  of  men  have  a  right  to  dic- 
tate to  you,  what  govcniraent  you  shall  have, 
-—What  istheargimient?  that  you  have  been 
living  the  slaves  of  despotism,  the  shackles  of 
whicn  were  forged  for  you  by  your  ancestors. 
That  it  is,  which  this  man,  vain  and  absurd 
reasoner  as  he  is,  tells  you ;  he  tells  you  all 
your  rights,  all  your  interests,  all  your  chances 
of  happiness,  all  that  is  dear  and  estimable  in 
society,  have  been  trampled  upon,  because 
those  who  according  to  him,  had  no  right  to 
Say  how  you  should  be  governed,  have  said, 
you  shall  have  an  hereditary  succession. 

Does  the  argument  end  here  ?  If  no  man, 
or  set  of  men,  have  any  right  to  enter  into 
stipulations  for  posterity,  how  is  it  that  we 
have  any  representatives  in  parliament  ?  How 
is  it  that  any  part  of  the  constitution  stands  ? 
How  is  it  that  we  have  received  from  our  an- 
cestors those  three  branches,  the  King,  the 
Lords,  and  the  Commons,  of  which  our  ad- 
mirable constitution  is  composed  ?  They  have 
handed  them  down  to  us;  but  in  the  lan- 
guage of  tliis  author,  they  had  no  right  to  do 
so,  tor  no  man  or  set  of  men  have  a  right  to 
stipulate  for  posterity.  It  is  folly,  impudence 
and  usurpation ;  that  is  the  argument  of  this 
pentleman. — But  perhaps  this  will  be  said  to 
be  all  fair  reasoningi  and  poUtkal  discussion, 


the  people  for  every  thing  that  is  dear  and 
valuable ; — to  make  them  dis^^sted  with  the 
.  king  and  kingly  office, — and  to  recommend  it 
to  them  to  get  rid  of  it  as  soun  as  they  can  ? 

Then  he  goes  on,  "It  requires  some  talents 
to  be  a  common  mechanic  ;*' — still  addressing 
himself  with  a  meanness,  of  which  I  protest 
one  is  ashamed,  to  any  vulgar  mind,  under 
whose  notice  this  book  may  come ;  *♦  But  to 
be  a  king,  requires  only  the  animal  figure  of 
man — a  sort  of  breathing  automaton."  Is 
this  the  language  of  fair  political  discussion  f 
Is  this  the  reasoning  of  a  man,  who  thinks 
things  may  be  mended  by  political  discussion? 
or  is  it  not  the  language  of  a  man,  sneerin^r 
at  all  that  is  dear  and  valuable  to  this  coun- 
try? 

He  says,  "This  sort," — and  if  you  wanted  a 
commentary  upon  the  rest  of  the  text,  this 
would  furnish  it,—"  This  sort  of  supersti.ion;*' 
— What  superstitbu  ?  the  superstition  in  which 
we  have  been  educated,  as  something  we  were 
to  look  up  to  as  a  blessing ;  and  which  our 
maturerjudgments  have  taught  us  to  admire 
and  adore; — attachment  to  royalty,  the  comer 
stone  of  this  coimtry. — 

"  This  sort  of  superstition  may  last  a  few 
years  more,  but  it  cannot  long  resist  the 
awakened  reason  and  interest  of  man."  What 
is  to  become  of  it  ?  Why-get  rid  of  it,  in  conse- 
quence of  this  writing  of  mine,  in  consequence 
of  my  attempts,  and  those  of  others  wtio  are 
engaged  in  this  pious  labour,  to  illuminate 
mankind,  to  awaken  their  reason,  and  put 
them  in  the  ri?ht  track  of  inquiry  and  of 
action  too,  for  I  defy  any  man  alive  to  say, 
that  that  is  not  the  meaning  of  the  author  of 
this  book ! 

Is  this,  I  ask  again,  calm,  deliberate  dis« 
cusaionMs  this  what  a  man  writeS|  dasiring 


Digitized  by  VjOOQ IC 


7613 


Jor  jmUishing  a  Libek 


it  to  go  forth  into  Uie  world^  sa^ng  thus,  if 
mjr  reasoning  is  good,  adopt  it;  if  it  is  futile 
reject ;  if  it  is  absurd,  laugh  at  it  ?  No,  it  is  an 
endeavour  to  undermine  every  thing  that  is 
estimable  and  aseful,  and  to  do  it  in  a  way 
that  too  often  succeeds,  for  when  you  find  you 
cannot  attack  a  man  to  advantage  by  argu- 
ment, you  may  do  something  by  a  sneer. 

**  A  government  calUng  itself  free,  with  an 
hereditary  office,  is  like  a  thorn  in  the  flesh, 
that  proouces  a  fermentation  which  endea- 
vours to  discharge  it." 

**  A  government  calling  itself  free.*' — ^Let 
us  see  what  that  means  in  plain  English ;  for 
I  invite  my  learned  friena  to  this  mode  of 
reasoning  upon  the  book,  and  let  him  con- 
vince you  if^  he  can,  that  this  is  plain  sober 
reasoning,  not  calculated  to  do  mischief.  **  A 
government  calling  itself  free  1"  You  English- 
men call  yourselves  free.  You  say  you  live 
under  a  free  government.  You  say  that  in 
this  country  every  man's  hberty  is  protected, 
his  property  secure,  that  he  can  go  about  his 
busmess  with  safety,  that  there  is  equal  law 
for  the  poor  and  for  the  rich,  in  one  word  that 
you  have  adopted  the  cant  of  your  ancestors, 
and  call  yourselves  a  free  people. 

But  in  this  freedom  you  have  hereditary 
government,  which  is  so  utterly  inconsistent 
with  freedom,  that  <'  it  is  like  a  thorn  in  the 
flesh,  which  produces  a  fermentation,  which 
endeavours  to  discharge  it."    What  does  this 
mean,  but  that  the  hereditary  uffice  of  the 
king  of  this  country,  is  to  be  got  rid  of  by  a 
fermentation?  What  is  the  argument?   You 
who  boast  that  you  arc  free,  and  wish  to  be 
free,  and  have  set  the  world  a  madding  after  , 
your  freedom,  if  you  would  restore  yourselves  j 
to  that  envied  character,  or  assert  it  if  you  | 
never  had  it  before,  get  rid  of  your  hereditary  j 
succession,  it  is  a  thorn  that  is  stuck  into  your  | 
flesh;  set  about  the  fermentation, — ^^  fermen- 
tation," was  not  an  accidental  word ;  let  this 
book  engender  the  fermentation,  and  then 
you  may  throw  out  this  thorn. 

Gentlemen,  is  this  the  art  of  an  advocate  ? 
Is  it  not  the  plain  common  sense  of  this  pas- 
sage ?  I  protest  I  never  have  tried  what  the 
sense  of  this  book  was  in  the  way  I  do  now, 
and  I  chose  to  trust  to  the  impression  which 
it  would  make  upon  my  mind  upon  this 
occasion. 

Then  he  goes  on,  "  The  hereditary  system 
therefore,  is  as  repugnant  to  human  wisdom 
as  it  is  to  human  rights."  What,  is  it  repug- 
nant to  human  wisdom?  What  is  that  but 
telling  us  that  we  are  the  most  egregiotis  fools 
that  ever  lived ;  that  with  all  the  lights  that  rea- 
son holds  forth  to  us,  and  the  instruction  these 
gentlemen  are  so  goodas  to  give  us,  we  still  go 
on  preferring  folly  to  wisdom,  slavery  to  free- 
dom? You  goon  adopting  an  hereditary  system, 
which  is  as  repugnant  to  human  wisdom,  as 
to  something  else  I  am  coming  to.  But  as  if 
this  were  not^nou^h,  as  because  men  if  they 
are  fools,  will  be  likely  to  continue  so,  our 
author  is  to  address  ii8  upon  another  point, 


A.  D.  1795.  [7fl8 

and  influence  us  by  other  coD8iderations.<— It 
is  repugnant  too  to  human  riehts.  What  is 
this  argument  a^n  ?  Your  rights,  as  long  as 
vou  have  had  this  hereditary  succession,  have 
been  invaded,  because  hereditary  succession 
is  repugnant  to  human  rights.  You  foolish 
Englishmen  have  believed  you  were  happy  and 
free,  but  I  tell  you,  you  are  neither  happy  nor 
free,  you  are  not  acting  consistently  either 
with  wisdom  or  with  rights,  because  you  are 
fools  enough  to  submit  to  hereditary  succes- 
sion. How  are  you  to  mend  that?  get  rid  of 
it;  become  wise,  become  free,  become  va- 
luable, but  you  can  only  do  this  by  getting  rid 
of  it. 

He  proceeds, '-  And  is  as  absurd  as  it  is  un- 
just." Is  this  the  language  of  a  politician  ia 
his  closet,  writing  in  the  spirit  of  a  Locke  or 
a  Sidney  for  future  days?  Why,  it  is  telling 
you  that  it  is  not  only  absurd,  and  therefore 
to  be  got  rid  of,  but  it  is  unjust.  What  is  the 
plain  English  of  that?  why,  that  the  king 
who  sits  upon  the  throne  is  an  usurper. 

Then  he  says,  stilj,  I  think,  in  language 
which  may  teach  you  the  spirit  in  which  tha 
author  wrote;  '*  Whether  I  have  too  liltki 
sense  to  see,  or  too  much  to  be  imposed  uponi 
whether  L  have  too  much  or  too  little  pride, 
or  of  any  thing  else,  I  leave  out  of  theque»« 
tion;  but  certain  it  is,  that  what  is  called 
monarchy,  always  appears  to  me  a  silly  CQ|^ 
teroptible  thing." 

Does  it  so  indeed?  That  thing  which  yoa 
have  fancied,  the  moment  it  was  destroyed, 
destroyed  the  constitution  under  Which  you 
live.— That  thing  which  having  lost  by 
usurpation  during  a  small  period  of  the  history 
of  your  country,  you  were  eager  to  have  re- 
stored to  you,  leeling  that  you  could  not  do 
without  it. — ^That  thing  always  appeared  to 
this  author  to  be  a  silly,  contemptinle  thine. 
Is  this  a  cool,  calm,  political  writer  ?  No,  such 
a  person  would  have  spoken  in  this  nianner,-*** 
**  If  you  examine  what  monarchy  has  been 
in  any  ages  of  tlie  world,  you  will  find  per- 
haps that  considered  by  itself  it  has  its  ob- 
jections, but,  with  a  little  attention  employed 
to  meliorate  the  state  of  the  parliamentary 
representation  in  this  country,  perhaps,  suck 
a  thing  might  be  spared."  And  then  might 
have  proceeded  with  a  fair  candid  course  of 
reasouuig. — But  he  goes  on  to  say,  what  sort 
of  contemptible  thing  it  is,  and  he  tells  you 
what  he  compares  it  to. 

'*  I  compare  it  to  somethmg  kept  behind  a 
curtain,  about  which  there  is  a  great  deal  of 
bustle  and  fuss,  and  a  wonderfiil  air  of  seem- 
ing solemnity ;" — 

The  author  has  travelled  into  a  very  ua-i 
fortunate  country  to  make  this  observation. 
It  is  the  amiable  characteristic  of  the  mo- 
narchy of  England,  that  it  is  the  reverse  of 
that  character,  "  but  when  by  any  accident 
the  curtain  happens  to  be  open,  and  the  com- 
pany see  what  it  is,  they  burst  into  laugh* 
tcr.'' 

What  ia  this  then,  from  which,  accident  is 
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to  remore  the  cartain,  to  expoM4o  the  view 
of  the  people  of  this  country  and  excite  their 
laughter^  It  is  nothing  lew  than  the  mo- 
narchy of  England,  from  which  this  man  in- 
vites you  hy  accident, — ^I  believe  he  would 
iuive  hked  it  much  better  to  have  been  done 
without  accident, — to  draw  the  curtain  that 
YOU  might  treat  it  as  the  pitifiil,  contemptible 
thing  be  always  thought  it. 

This  man  does  not  leave  a  great  deal  for 
counsel  to  do,  to  explain  his  text;  he  takes  the 
bull  by  the  horns,  he  goes  on,  **  That  mo- 
narchy is  all  a  bubble,  a  mere  court  artifice," 
—setting  up  monarchy  as  something;,  which, 
according  to  this  man,  might  be  indicted, 
under  the  statute,  for  false  pretences,—-''  a 
meie  court  artifice  to  procure  money,  is  evi- 
dent  (at  least  to  me)  in  every  character  in 
which  it  can  be  viewed." 

Wherever  I  look  at  monarchy,  whether  I 
look  at  it  as  something  grounded  in  the  wis- 
dom—no he  would  say  the  folly  of  our  an- 
cestors,— for  preventing  the  numerous  incon- 
ottvable,  and  devastating  consequences  of 
electivemonarchy;— whether  I  look  at  it  as 
something  that  is  to  attach  to  it  the  respect  of 
iurroundinjg  nations ; — in  whatever  character 
I  view  it.  It  looks  like  a  trick  to  get  money 
out  of  the  pockets  of  the  people.  Are  the 
people  of  this  country  disposea  to  go  along 
with  the  author  in  this  observation  ?— No ;  it 
is  upon  much  better  and  nobler  principles  we 
fcoatrilmte  to  the  necessities  of  the  state.  It 
is  because  we  know  we  cannot  be  safe  nor 
free  but  at  the  expense  which  must  neces- 
sarily attend  all  government,  in  all  coun- 
tries. 

He  says,  **  It  can  only  be  l^y  blinding  the 
understanding  of  man,  and  making  him  be- 
lieve that  government  is  some  wonderiul 
mysterious  thing,  that  excessive  revenues  are 
obtained.  Monarchy  is  well  calculated  to 
insure  this  end.'' — ^What  end?  picking  the 
pockets  of  the  people  by  blinding  their  un- 
derstanding. '*  It  is  the  popery  of  govern- 
ment Now  mark  the  art  of  this;  would  any 
man,  sitting  down  in  a  spirit  of  fair  dispas- 
sionate inquiry  about  government,  attack  the 
mind  of  an  Englishman,  by  likening  his  here- 
ditary succession  to  popery,  which  he  knows 
he  detests.  ''  A  thin£  kept  up  to  amuse  the 
ignorant,  and  quiet  tnem  into  taxes.''  If  it 
Im  so,  uridoubtedly  it  is  high  time  there  were 
an  end  of  it.  If  any  man  could  persuade  us, 
that  that  limited,  well-balanced  monarchy, 
under  which  we  have  had  the  pleasure  to  live, 
merited  this  description,  we  should  be  traitnn 
to  ourselves  and  all  posterity,  if  we  did  not 
tnimediately  set  about  getting  rid  of  it. 

My  friend  shall  have  my  free  consent  to 
read  the  whole  of  die  book  and  yoa  may  judge 
by  the  context. 

But  I  ought  perhaps  to  apologise  for  hav- 
ing taken  up  so  much  time  upon  such  a  sub- 
je^  because  I  have  not  onlv  the  opinion  of 
learned  lawyers  wb^t  this  is ;  but  I  have  wha^ 
speaking  without  iatcndiog  any  offienct  to  the 


learned  judge  who  presides  upon  the  preagpt 
occasion ; — I  have  what  is  of  infimtely  greater 
importance  than  the  opiitions  of  learned  law- 

2ers; — I  have  the  concurring  sentiment  (I 
elieve  I  may  venture  to  say)  of  every  bcmest 
man  in  his  majesty's  dominions,  upon  th» 
question  you  have  to  decide ;  I  have  the  opi- 
nion of  various  juries,  concurring  without  any 
man's  having  for  a  single  moment  entertained 
a  doubt  that  the  spirit  of  the  author  of  this 
book  was  indeed  to  unite  practice  with  prin- 
ciple,  to  unite  a  dangerous,  a  destructive,  a 
king-killing  practice,  with  the  pernicious  prin- 
ciples of  his  Dook. 

Shall  I  believe  that  you  will  disgrace  your^ 
selves  and  the  pUuce  in  which  yon  are,  by  dif- 
fering from  all  men  of  common  sense  and  un- 
derstanding upon  this  book  }  Shall  I  believe, 
any  thing  can  for  a  moment  divert  honest  and 
sensible  men,  hke  you,  from  that  course  which 
it  is  your  duty  to  take  } 

The  present  defendant  having  die  examplea 
of  these  convictions,  staring  him  in  the  face, 
and  knowine  that  the  guilty  author  of  this 
book  was  liable  to  punishment  upon  his  con- 
viction, has  taken  tne  risk  u]M)n  himself;  he 
has  chosen  to  make  it  the  su^ect  of  merchan- 
dise, and  sold  it  publicly  in  his  ^op.  Shall 
we  have  any  arguments  addressed  to  you,  to 
mark  a  distinction  between  the  author  and 
the  seller  of  the  book  f  I  can  only  suppose  we 
may,  beoinse  I  protest  it  seems  to  me  to  be 
extremely  difficult  to  defend  the  defendant ; 
and  therefore,  I  am  to  expect  that  all  that  in- 
genuity can  suggest,  will  be  suggested ;  when 
a  case  will  not  afford  good  arguments,  he 
must  put  up  with  indifferent  ones,  and  when 
they  are  but  scarce,  he  must  sometimes  have 
recourse  to  bad.  So  that  upon  this  occasion, 
you  possibly  may  have  all  three,  good,  bad, 
and  indi&RBl.    In  the  class  of  bad,  I  tiiink 

you;— 4dil  this  may  betfae,as  applieabia loliia 
author,  the  book  itself  may  be  flantious  in 
the  extreme,  the  greatest  talents  that  ever 
stood  up  to  address  a  jury,  have  laboured  in 
vain  upon  this,*  but  it  will  be  better  to  say 
at  once,  traitor  Paine  is,  he  will  not  trouble 
us  any  more,  and  therefore.turn  ;^ur  backs 
upon  him,  and  consider  the  case  of  the  poor 
defendant,  who  is  only  a  poor  bookseller,  a 
man  who  sells  this  for  his  bread. 

Will  that  be  said?  I  wiU  tell  you  what  I 
should  be  disposed  to  say  in  answer  to  it,  if  I 
were  a  jury-man,  Why  Mr.  Bookseller,  you 
deal  in  a  very  dangerous  commodity,  if  you 
will  make  a  merchandise  of  poison  to  poison 
the  dearest  imeiesfls  of  the  puUic,  yon  mnsl 
answer  for  it.  I  will  take  the  libertyof  my* 
ing  more.  It  happened  to  somebody  toviite^ 
not  as  Mr.  Paine  has  done  in  the  agerente 
against  every  thing  that  is  dear  and  i^uMle, 
but  only  to  attack  the  sacred  religion  of  the 
country ;  but  he  had  not  quite  brought  him- 


*  See  the  eloquent  defence  of  Paiae  by 
lord  Erakiae,  wait,  p.  410. 
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seifupto  the  publishing,  so  he  left  it  to  hii 
executor  with  a  legacy  to  publish  it  after  hb 
deatli.—It  was  said  upon  that  occasion,  that 
one  scoundrel  had  charged  a  musket  to  its 
muzzle  against  the  interests  of  society,  but  he 
was  too  great  a  coward  to  pull  the  trigger, 
and  he  lett  another  scoundrel  half^i^rowu  to 
do  it  for  him.*  It  seems  to  me  that  the  con- 
dition of  a  bookseller  in  thb  case  is  something 
like  that  of  the  executor. 

Mr.  Paine  shall  have  my  consent  to  ut 
down  and  write  till  his  eyes  drop  out  and  his 
heart  aches,  provided  he  cannot  nnd  any  body 
to  publish  it;  but  it  is  by  means  of  persons 
like  the  defendant,  giving  vent  to  publications 
like  the  present,  that  injury  has  been  done  to 
society. 

Gentlemen,  I  shall  prove  that  this  pamph- 
let was  sold  at  his  shop,  for  a  price,  no  matter 
by  whom.  I  know  that  if  ever  Uiere  is  an 
argument  that  is  likely  to  succeed,  if  ever 
there  is  a  topk  that  is  likely  to  be  addressed 
to  gentlemen  in  your  situation,  it  is  that 
which  is  to  find  its  way  to  the  heart  and  to 
the  compassionate  feelings  of  those  to  whom 
it  is  to  be  addressed ;  and  therefore,  I  take  it 
for  granted,  my  learned  friend  will  tell  you,  it 
woind  be  hard  to  convict  the  defendant,  since 
this  book  was  sold  not  by  him,  but  by  his 
wife.  I  should  be  the  last  person  who  would 
be  supposed  to  visit  upon  the  fair  sex  any  of 
their  offences:  but,  to  speak  gravely,  does 
that  furnish  any  argument  at  all?  I  admit 
now,  and  I  give  my  fViend  the  opportunity  if 
he  will  show  that  the  wife  of  the  defendant, 
against  remonstrances  on  his  part,  without 
his  knowledge,  or  against  his  consent,  pro- 
cured and  vended  them,  I  shall  risk  none  of 
the  displeasure  of  any  of  those  who  are  em- 
ployed m  guarding  the  interests  of  the  public, 
by  saying  I  would  abandon  the  prosecution. 

But  if,  on  the  other  hand,  a  man  is  to  be 
permitt^  to  load  his  musket  to  the  muzzle, 
against  the  interests  of  society,  and  to  eo 
from  home  to  leave  a  timid  woman  to  pull  the 
trigger,  he  must  pay  for  the  mischief  he  does 
to  society. 

*  The  following  I  apprehend  to  be  the^- 
anecdote  alluded  to  by  the  learned  counsel : 
*'  On  the  6th  of  March  came  out  lord  Boling- 
broke's  Works,  published  by  Mr.  David 
Mallet.  The  wild  and  pernicious  ravings, 
Under  the  name  of  ^'  Philosophy,''  which  were 
-thus  ushered  into  the  world,  gave  great  of- 
fence to  all  weU^iincipled  men.  Johnson, 
hearing  of  their  tendency,  which  nobody  dis- 
putedi  was  mused  with  a  just  indignation, 
-and  proominced  this  memorable  sentence 
upon  the  noble  author  and  his  editor.  Sir, 
he  was  a  scoundrel,  and  a  coward :  a  soundrel, 
for  charging  a  blunderbuss  against  religion 
and  morality;  a  coward,  because  he  had  not 
resolution  to  fire  it  off  himself,  but  lefthalf- 
si-crown  to  a  beggarly  Scotchman,  to  draw 
ihe  trigger  after  his  itathi"  fioswelPs  life 
«f  Jphnaon,  voL  1,  fuMO,  Std.  1793. 


You  are  now  ui  a  newly  ascertuned  situa«- 
tion  to  persons  of  your  description,  charged 
to  inquire  not  only  upon  the  fact  of  Che  publi- 
cation, but  upon  the  criminal  intent  with 
which  it  was  published.* 

I  could  say,  I  never  read  Mr.  Paine's  two 
books  through:  would  it  be  said  as  an  exaise 
for  me,  if  I  had  sent  these  by  thousands  in  a 
package  into  all  the  market  towns  in  this 
kingdom,— I  never  read  the  book,  but  I  sent 
them  down,  and  they  fell  into  the  hands  of  a 
ereat  manv  people  'who  having  less  to  do,  I 
dare  say,  did  read  them^  Still  less  would  it 
be  an  excuse  for  me,  if  with  all  the  warnings 
I  have  mentioned,  staring  me  in  the  face,  I 
had  done  this  act. 

I  am  obliged  to  my  friend  Mr.  Fielding,  for 
suggesting  to  me  an  observation.  It  may 
happen  now  and  then,  that  a  man  does  not 
know  what  has  been  passing  in  courts  of  jus- 
tice, but  the  author  of  this,  when  he  had  the 
goodness  to  furnish  the  world  wiUi  a  cheap 
edition,  had  the  goodness  to  tell  all  his  pub- 
lishers that  he  was  under  prosecution,  but 
then  in  an  appendix  he  ridicules  the  absurdity 
of  prosecutions  like  this. 

Evidence  for  the  Crowk. 

Charles    Humphries^   sworn.— Examined   by 
Mr.  Fielding^ 

Do  you  know  the  defendant,  Daniel  Isaac 
Eaton  ?— I  saw  him  at  his  house  in  Bishops- 
gate-street. 

When  was  it?— I  think  it  was  the  latter 
end  of  January,  or  the  beginning  of  February. 
— ^I  bought  some  books  at  that  time. 

Did  you  buy  the  book  in  question  f— I  did 
not  buy  this. 

Mr.  Gumm,  Do  not  let  us  hear  any  thing 
respecting  other  books. 

Humphriet.  I  bought  this  book  there  be- 
fore that. 

Mr.  Fielding.  What  is  it?— It  is  the 
Rights  of  Man,  Part  the  Second. 

Had  you  ever  seen  him  in  the  shop,  before 
you  bought  it  ?— I  had— The  day  I  went  into 
the  shop  when  he  was  there,  I  asked  him  for 
some  orMr.  Paine*s  publications ;  he  hesitated 
at  selling  it,  but  after  some  conversation,  he 
sold  me  them. 

Mr.  Gumey,  Confine  yourself  to  the 
Rights  of  Man. 

Humphries.  I  told  hjra  I  had  bought  the 
Rights  of  Man  before;  and  his  wife  I  believe, 
a  woman  I  conceived  to  be  his  wife,  said  she 
had  sold  the  gentleman  the  Rights  of  Man, 
with  some  other  of  Mr.  Paine's  works  a  little 
while  ago. — I  think  he  said,  "  Did  she  ?"  and 
after  that  he  let  me  have  the  other  books. 

Mr.  Gumey.  On  what  day  did  you  put' 
chase  the  Rights  of  Man?— The  17th  of 
January. 


•  See  Stat.   32  G.  3,  c.  60.   then  lately 
passed.    See  also  pp.  1^92,  594,  of  this  Vo- 
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Mr. 
Jury; — ^I  am  of -counsel  for  Mr.  Eaton,  the 
defendant  to  this  indictment ;  and  after  the 
long,  and  skilful,  and  eloquent  address,  which 
has  been  made  to  you  on  the  part  of  the  pro- 
secution, I  own,  that  it  is  not  without  great 
embarrassment  that  I  rise  in  discharge  of  that 
duty.  For  it  has  pleased  Mr  Ei&iun  to  com- 
mit the  conduct  of  hb  defence  to  a  person  so 
different  frum  that  which  has  been  repre- 
sented to  you,  that  I  declare,  without  any  af- 
fectation of  modesty,  you  will  hear  nothine  to 
day  on  behalf  of  this  defendant,  but  what  has 
suggested  itself  to  a  man  of  very  inconsi- 
derable talents,  and  of  absolutely  no  expe- 
rience. 

Gentlemen,  It  has  been  said,  that  you  arc 
to  be  spoken  tc  by  me,  with  eloquence,  and 
ingenuity,  and  all  possible  contrivance ;  where 
Mr.  Garrow,  or  any  man  could  have  collected 
this,  I  am  at  a  loss  to  discover;  and  for  this 
plain  reason,  that  the  present  is  the  first  oc- 
casion I  ever  had,  of  defending  uiy  man  by 
addressing  a  jury,  in  this,  or  any  court  what- 
ever. How  then  it  should  happen,  that  even 
in  the  outset  of  his  speech,  the  learned  gen- 
tleman should  load  nis  adversary  with  such 
encomiums,  I  should  be  at  a  loss  to  find  out, 
did  I  not  know  he  must  be  aware  of  the  de- 
fence we  have  to  lay  before  you ;  and  which, 
all  bis  ingenuity,  all  his  rhetoric,  and  all  his 
experience  should  not  so  far  cry  down  this  day, 
^ut  that  I  shall  find  in  you,  a  jury  such  as  he 
has  described,  viz,  a  jiu-y  of  honesty  and  in- 
dependence, who  are  therefore  prepared  to 
give  an  independent  verdict. 

Gentlemen,  I  trust  that  such  a  verdict  will 
be,  because,  I  hope  to  prove  that  it  ought  to 
be,  a  verdict  of  acquittal.  I  am  persuaded 
that  such  a  verdict  only  can  be  just  in  the 
circumstances  of  this  case ;  and,  that  when 
given,  it  will  be  universally  approved  by  every 
man  of  common  sense,  ana  genersdly  ap- 
plauded by  the  people  of  England. 

Such  are  my  hopes^  and  perhaps  they  are 
the  sanguine  hopes  of^  inexperience,  or  inabi- 
lity. But  if  the  merits  of  the  respective  ad- 
"vocates  are  to  be  the  direction  of  your  judg- 
ment to  day,  what  hope  am  I  to  entertain? 
For  what  am  I  to  look  ?  What  is  to  become  of 
us  ?  What  is  to  become  of  om*  lives,  of  our 
liberties,  and  our  possessions,  should  the  un- 
derstandings of  juryitien  be  carried  avray  and 
overwhelmed  by  the  torrents  of  rhetoric, 
brought  down  upon  them,  in  every  state  pro- 
secution ? 

Gentlemen,  I  have  too  great  a  regard  for 
that  constitution,  which  has  been  so  much 
the  subject  of  the  learned  counsePs  panegyric, 
to  believe  that  the  greatest  and  most  im- 

Sortant  of  its  establishments,  is  become  so 
efcclive. 

Mr.  Garrow  bas  <liscovered  a  great  deal  of 
ingenuity,  in  anticipatins  the  modes  of  d^ 
fence,  which  he  imagined  I  might  setup,  on 
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thisoccastoQ;  and  if  we  were  driwA  so  hard, 
it  is  possible  you  mig^ht  hear  from  me  nwirh 
unnecessary  declamatioQ  respecting  the  man- 
ner in  which  this  pamphlet  was  sold,  and 
its  havmg  been  purchased  of  the  defendant''^ 
wife,  who  was  by  this  means  obtainiog  a 
livelihood  for  herself,  her  husband,  and  bo^ 
family ;  but  Gentlemen,  we  are  not  driven  to 
any  such  expedients,  we  know  that  these  are 
no  justifications.  By  the  English  Ltw  every 
man  is  accountable  for  the  conduct  of  hi^ 
family,  and  others  who  shall  be  employed  hy 
him  m  way  of  trade.  Such  a  defence  would 
be  no  sooner  made,  than  refuted.  Why  then 
should  we  have  recourse  to  it  when  we  have 
a  legal  and  substantial  justification?  When  I 
can  build  my  house  upon  a  rock,  I  will  not 
consent  to  lay  its  foundation  in  the  sand. 

Nor  Gentlemen,  will  you  hear  much  from 
me  in  the  way  the  learned  coimsel  baa  sup- 
posed, on  a  subject  roobt  important  I  admit,  ui 
Itself,  and  in  its  effects,  1  mean  the  liberty  of 
the  press.  You  will  not  suspect  lue  of  con- 
tendmg  for  that  licence  of  the  press,  which  is 
neither  more  nor  less  than  an  abuse  of  thi«( 
liberty.  But  I  do  not  forget  that  I  am  stand- 
ing before  twelve  of  my  country-men.  who 
cannot  he  ignorant  of  the  most  valuable  pri- 
vilege of  A  free  people.  I  should  think  it  an 
insult  to  your  understandings,  were  I  to  ins^t 
on  the  excellence  of  that,  which  has  created 
and  preserved  to  us  the  advantages  we  still 
enjoy,  and,  which  I  trust  will  be  our  protec-- 
tion  against  all  who  shall  invade  them.  The 
liberty  of  the  press  is  that,  without  which, 
there  is  an  end  to  our  pohtical  eustence.  It 
is  like  the  air  that  we  oreathe,  if  we  have  it 
not  we  die. 

Certain  however  it  is,  that  the  liberty  of 
printing  has,  in  this  country,  suffered  no 
small  opposition,  and  that,  in  quarters  from 
whence  it  might  least  have  been  expected. 
It  is  not  yet  two  years,  since  jurymen  were 
gravely  told,  in  our  courts  af  justice,  that  al- 
mough  they  were,  by  their  verdicti,  to  find 
persons  accused  of  libel,  either  Guiltv»  or  Not 
Guilty;  still  to  inquire  into  the  guilt  of  the 
publication  itself,  or  into  the  intention  of  the 
pubUsher,  was  no  nart  of  their  business.  So 
that  all  the  jury  bad  to  do,  was  to  find  the 
innuendos  and  the  fact  of  publishing^  which, 
if  found,  brought  with  it  a  verdict  of  Guilty, 
any  thing  farSier  being  out  of  their  juris- 
diction. 

But,  gentlemen,  give  me  leave  to  draw 
your  attention  to  that  jurisdiction  which  you 
are  now  acknowledged  to  possess  in  prosecu- 
tions for  libel.  Fortunately  for  this  defm- 
dant,  and  for  us  all,  you  are  at  this  day  no 
longer  in  the  absurd  and  contradictory  situa- 
tion, in  which  ^rou  might  have  stood,  accord- 
ing to  the  doctrines  ot  two  years  ago.  You 
are  now  to  judge  of  the  whole  gu^lt  or  inno- 
cence in  the  publication,  and  of  those  con- 
nected with  it ;  and  for  the  jurisdictibn  thus 
assured  to  you,  we  are  indebted  to  one  of  the 
most  ablest  ^  ou^^  eloquent,  and  as  thi^ci^ 
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ctimatance  has  praved^  one  of  the  most  honest 
advocates,  that  ever  distinguished  themselves 
in  this  country  :^Wc  are  indebted  to  the 
honourable  Mr.  Erskine  (and  I  do  not  use 
the- epithet  in  its  aristocratic  sense),  for  the 
act  of  p.irliament,  which  says,  that  doubts 
having  arisen  as  to  the  powers  of  juries,  in 
matters  of  libtl,  it  is  enacted,  *•  That  on  every 
auch  trial,  the  jury  sworn  to  try  the  issue, 
may.  give  a  general  verdict  of  Guilty,  or  Not 
Guihy  upou  the  whole  matter  put  m  issue,'* 
&c.* 

Now,  gentlemen,  what  is  the  matter  put  in 
issue?  VV hy  it  is  that  the  defendant  is  the 
publisher  of  this  book,  that  the  book  con- 
tains "  scandalous,  seditious,  and  malicious 
matters,  of  and  concerning  the  hereditary 
succession  tn  the  crown  and  regal  govern- 
ment oC  this  kin^om,*'  and  that  all  this  was 
done  by  the  defendant*  *•  unlawfully,  wick- 
edly, maliciously,  and  seditiously/' 

The  witness  has  proved  the  defendant's 
wife  selling  it  to  him  on  the  seventeenth  of 
January  last^  so  that  the  questions  remaining 
for  you  to  try,  are 

First,.  Whether  the  passages  selected  con- 
tain in  them  matter  illegal,  scandalous^  imd 
so  forth. 

Second,  Whether  the  defendant  published 
them  with  a  malicious  intention,  in  order  to 
produce  an  evil  effect  upon  the  coimtry. 

And  third,  Whether  they  bear  the  innuendos 
or  meanings  affixed  to  them  by  this  indict- 
ment. 

Gentlemen^  There  is  not  one  of  these 
points  which  I  shall  not  dispute  to  day.  I 
shall  contend  that  not  one  of  these  passages, 
nor  anv  part  of  the  chapter  from  which  tnev 
are  taken,  is  either  scandalous  or  illegal. 
And  I  will  say,  that  the  whole  of  it  is  such 
as  may  be  published,  without  any  breach  of 
the  law,  without  any  malicious  intention,  or 
evil  ei&ct  upon  the  public  mind. 

I  shall  contend^  tnat  none  of  the  passages 
of  the  chapter^  from  whenee  they  are  taken, 
are  illeeal ;  nor  is  the  chapter  itself  any  thing 
of  the  kind.  If  the  passages  w^e  calculated 
to  introduce  anarchy,  if  that  were  to  be  eoU 
lected  from  them,  undoubtedly  it  would  not 
be  for  me  to  contend  upon  them  alone,  that 
the  defendant  was  innocent.  But  I  assert, 
that  there  is  net  one  which  may  not  be  de- 
fended ;  for  I  de^y,  that  any  one  of  them  ap- 
plies to  the  king,  the  government,  or  the  con^ 
stitution  of  this  country.  Examine  them  by 
the  only  test  by  which  you  oueht  to  judge, 
viz.  by.  the  context  of  the  whole,  comparing 
other  parts  of  the  chapter  with  those  com- 
plained of,  and  I  am  persuaded^  that  it  is  im- 
possible that  this  inchctnient  should  stand  as 
a  criminal  charge  after  such  examination. 

I  contend,  moreover,  upon  the  law,  as  laid 
down  by  the  late  earl  of  Mansfield,  that  sup- 
posing the  passages  were  in  themselves  of 

*  See  the  case  of  Stockdalc,  ant9  p.  899 
4Dd  the  cases  there  cited.  * 
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this  criminal  cliaracter,  so  that  no  roan  could 
doubt  of  the  design  of  the  author,  inasmuch 
as  they  contained  in  themselves  an  overt  act 
of  sedition,  &c.  still  in  this  case,  there  is 
sufficient  evidence  to  resist  that  conclusion^ 
by  proving  that  the  defendant  thought  there 
was  nothing  illegal^  nothing  improperi  no« 
thing  but  what  was  innocent  in  this  publi-i 
eation. 

So  that  I  shall  defend  this  cause  upon  three 
grounds;  Firsts  upon  the  universally  ad^ 
mitted  n^hx  of  general  discussion,  which 
would  be  invaded  if  this  prosecution  were  foU 
lowed  up  by  a  conviction. 

Secondly,  Upon  the  ground  of  the  intention 
with  which  the  defendant  pubhshed. 

j^nd  lastly.  That  not  one  of  these  passages 
applies  to  the  English  government  or  consti*: 
tution,  according  to  the  innuendos  of  the  in-» 
dictment. 

HoW  GenilerdtiUi  consider  the  structure  and 
context  of  this  book,  consider  also,  that  there 
are  certain  prejudices  which  have  been  most 
artfully  and  some  most  criminally  raised 
against  it,  and  a^nst  all  ranks  anddescrip- 
tions  of  men  who  should  dare  to  think^ 
speak,. or  write  upon  the  liberties  of  their 
country,  and  the  common  interests  of  their 
species.  Remember  by  what  means  they 
have  been  extended  through  every  town  ia- 
England  bv  those  associations,  or  rather  inqui- 
sitions, which  persons  interested  in  the  sup- 
port of  public  anuses  have  thought  it  good  to 
establish.  What  has  been  the  consequence 
of  this  ?  why  that  U|mbers  of  unhappy  mdivi^ 
duals  have  suffere^^the  most  injurious  prose- 
cutions^ that  many  have  been  ruined  in  theiv 
private  property,  that  others  have  sufiered 
the  severity  of  public  punishment,  firom  their 
fears  of  provoking  it  by  a  defence  of  them- 
selves before  a  jury  of  their  country.  And 
thus  it  is,  that  two  unhappy  printers  have 
pleaded  Guilty  to  the  same  indictment  witlx 
the  present,  and  are  now  groaning  in  the 
dungeon  before  you,  in  consequence  of  that 
submission. 

And  yet  it  has  been  said,  that  the  de-« 
fendant  Eaton,  published  this  book  in  the  face 
of  prosecutions  and  convictions  on  account  oC 
it.  Gentlemen,  as  an  advocate,  I  am  entitled 
to  deny,  and  you  as  jurymen  are  bound  te 
disbelieve  that  there  were  any  such  convic- 
tions. Are  they  in  evidence  before  you  f  If 
there  were— Do  you  know  that  the  passages 
then  in  question  were  the  same  as  those  now 
in  question  ?  And  supposing  there  had  been 
sucn  convictions,  ha^ve  there  been  no  acouit- 
tals  upon  the  book?  For  instance,  was  tnere 
no  acquittal  at  Warwick  or  elsewhere 
throughout  the  kinzdom?  But  taking  all  tliis 
as  stated  by  the  teamed  gentleman,  what 
does  it  prove  more  tlian  this,  that  there  are 
now  so  many  miserable  men  in  his  majesty's 
prisons,  whose  families  are  deprived  of  their 
support,  while  themselves  are  consigned  la 
wretchedness  and  ruin? 

Bui>  G^tlemcD;  I  beg  yotir  pardon.    Ui^ 
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ik»t  my  hiteiition  to  trouble  you  with  declm- 
matioDy  and  therefore  I  restrain  myself  on 
tbii  topic.  I  am  not  desirous  of  provoking 
your  feelings  of  humanity,  when  I  have  argu- 
ments of  justice  to  lay  before  you. 

Let  us  now  particularlv  examine  the  prin- 
ciples of  the  book,  and  ttie  passages  selected 
from  it  by  the  indictment ;  what  is  its  pro- 
fessed object  as  expressed  in  the  title }  it  is  a 
pretty  general  one,  **  Rights  of  Man, 
combining  Principle  with  Practice."  The 
fights  of  man  indeed,  we  have  been  told  by  a 
eertain  apostate  patriot,*  are  very  contemp- 
tible things.  Philosophy,  light,  and  the  rights 
of  man  are  all  in  his  estimation,  of  the  same 
▼alue,  that  is,  are  all  of  them  (it  objects  of  our 
contempt ;  but  you  and  I  who  have  some- 
thing to  lose  when  those  rights  are  taken 
from  us,  will  be  apt  to  look  at  them  more 
seriously. 

But  It  is  said  the  principles  laid  down  in 
this  book,  tend  to  dissolve  all  order  in  society, 
to  destroy  just  obedience  to  the  laws,  and 
that  this  was  the  design  of  the  author.  Has 
the  event  been  so  >  what  riots,  what  confu- 
sion has  taken  place  since  it  was  published  ? 
Tlicrc   have   indeed   been    riots  f  at  two 


*  Perhaps  alluding  to  Edmund  Burke. 

y  Of  these  riots,  which,  and  the  proceed- 
mgs  consequent  upon  them,  long  engaged  the 
general  attention  of  the  coun^,  ample  de- 
tails were  published  at  the  time  of  tlieir  oc- 
currence. The  reader  ift  referred  more  parti- 
cularly to  the  undermentteed  pamphlets : 

"An  authentic  Account  of  the  Riots  in  Bir- 
mingham on  the  t4th,  l.-ith,  ICth,  and  17th 
days  of  July  1791 ;  also  the  judge's  charge, 
the  pleadings  of  the  counsel,  and  the  sub- 
stance of  the  evidence  given  on  the  trials  of 
^e  rioters;  and  an  impartial  collection  of 
letters,  &c.  written  by  the  supporters  of  the 
establishment  and  the  dissenters,  in  conse- 
gnence  of  the  tumults.  The  whole  compiled 
m  order  to  preserve  to  posterity  the  genuine 
particulars  and  connexions  of  an  event  which 
attracted  the  attention  of  Europe." 

"An  A))pendix  to  the  "  Account,  ftc." 
containing  interesting  papers  omitted  in  that 
work,  or  smcc  published.  With  the  damages 
claimed  by,  and  allowed  to  the  sufferers." 

"  The  Report  of  the  Trials  of  the  Rioters  at 
*c  Assizes  held  at  Warwick,  August  «0, 1791, 
before  the  right  hon.  Mr.  Baron  Perryn, 
taken  in  short  band  by  Marsom  and  Ramsey, 
by  order  of  the  committee  of  protestant  dis- 
senters in  Birmingham." 

The  disturbances  at  Birmingham  produced 
also  a  long  literary  contest  which  was  carried 
on  with  considerable  asperity,  between  the 
(Vfiriizans  of  Dr.  Priestley  and  their  antogo- 
nists.  Numerous  tracts  issued  from  the  press 
during  the  controversy,  but  as  they  have  no 
longer  that  interest  which  they  possessed  at 
the  time  of  theh"  appearance,  ana  will  not  be 
found  to  afford  mucn  either  of  instruction  or 
tmosement,  I  will  not  troiMe  tin  reader 
with  •  reutal  of  themi 


places,  vicat  Birmingfaam  sndttt  MaDchetter  ; 
but  were  they  conducted  mi  any  priaciplet 
like  the  Rights  of  Man,  or  upon  any  otbar 
than  those  of  bigotry  and  persecution  ?  Look 
to  the  preface  and  let  that  speak  for  him.  I 
will  not  read  the  passage ;  but  it  is  in  sab^ 
stance,  "  that  however  it  might  be  good  tm 
detect  the  errorsof  a  bad  law,and  to  expose  its 
defects,  still  that  it  is  proper  and  expedient  to 
obey  it,  while  it  eiists,  for  fear  that  resistaaoe 
should  weaken  the  force  of  good  ones."  Will 
H  from  this  be  contended,  that  Mr.  Paine 
meant  resistance  and  rebellioa  to  law  mod 
fiood  government  ?  The  whole  scope  of  his 
book,  is  to  give  opinions,  is  speeulatMtt 
which  may,  or  may  not  be  adopted  in  prac- 
tice, as  shall  be  thought  just  and  proper.  Is 
there  any  title  to  any  chapter  in  Mr.  Loeke*s 
Essay,  or  in  any  other  book  on  government,, 
more  abstract,  more  speculative  iban  thooe  of 
all  these  chapters  of  this  book  on  the  rights 
of  man  ?    Look  to  them.    What  are  they  ? 

First,  Of  society  and  civilitation. 

Second,  Of  the  origin  of  the  present  old 
governments. 

.  Third,  Of  the  new  and  ohl  systems  of  go- 
vernments. 

Fourth,  Of  constitutions. 

And  Fif^h,  Ways  and  means  of  reforming 
the  political  condition  of  Europe. 

Out  of  these  the  indictment  has  taken  cer- 
tain  extracts  from  chapter  the  third,  which  is 
a  general  discussion  on  the  comparative  ad<^ 
vantages  of  hereditary  and  representative 
government.  When  it  is  said,  that  the  whole 
of  this  chapter  consists  of  instigation  toanarehT 
and  confusion,  it  is  but  &ir  to  state  all  such 
passages  as  are  relevant  to  the  subject  in 
question,  and  not  singly  those  of  the  indict* 
ment.  As  to  the  latter,  I  admit,  that  tbi^ 
contain  satyric  and  invective,  I  care  not 
what,  on  a  certain  form  of  government,  which 
this  man  had  in  his  head,  and  which  he  con- 
ceived to  be  mischievous, — I  mean  absokite 
monarchy,  and  indefeasible  hereditary  Suoc6»-> 
sion. 

But,  Gentlemen,  Mr.  Garrow  hasconceived, 
and  taken  it  for  granted  in  ail  his  observa- 
tions,-that  the  author  nieant  the  English  go- 
vernment, and  that  alone,  which  is  begging 
the  whole  question  in  issue.  Now  the  fiiir 
way  to  judse  of  a  writer's  meaning,  is,  by 
comparing  trie  whole  context,  and  seemg  how 
the  one  part  of  his  book  conforms  to  tm  rest 
of  it  If  so,  what  is  the  definition  given  fay 
Mr.  Paine  himself,  both  of  a  repid>lic,  and  of 
a  monarchy  in  this  very  chapter  ?  It  b  ms 
follows : — 

"  What  is  called  a  Republic  is  not  any  par- 
ticular form  of  government  It  is  wholly 
characteristical  of  the  purport,  matter,  or  ob- 
ject for  which  government  ought  to  be  insti- 
tuted, and  on  which  it  oueht  to  be  empltffed, 
rapublicu,  the  public  afiairs,  or  the  public 
good,  or  literally  translated,  the  poUic 
thing." 

Undoubtedly  this 
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€ducatioD»  but  he  always  contrives  to  know 
the  meaning  of  the  terms  he  uses,  beine  well 
awaic  that  tbe  ideas  depend  maieria&y  on 
the  language  in  which  they  are  conveyed. 
But  what  is  his  definition  of  monarchy  ?  **  It 
is,''  says  he,  ^  a  word  of  base  original  significa- 
tion. It  means  an  arbitrary  power  in  the 
Jiands  of  an  individual  person,  in  the  exer* 
jcise  of  which  himself,  and  not  the  res  puin 
lica  is  the  object/'  Let  me  ask  you,  let  me 
ask  aiw  man,  whether  this  is^  or  not,  the  na- 
ture of  the  £ngUsh  constitution ;  surely  no  ! 
the  government  of  this  country  is,  I  trust,  of 
a  very  opposite  description.  It  is  a  sovem- 
anent  of  lioerty,  a  government  of  bencScence, 
'very  different,  I  hope,  from  that  abominable 
system  here  i^presented. 

In  the  consideration  of  this  chapter,  I  am 
not  at  all  afi>aid  of  that  "  thorny  "  passage, 
about  which  we  have  heard  to  day,  and 
thorny  I  am  persuaded  they  will  find  it,  when 
they  attempt  to  turn  it  against  the  present 
defendant. 

But  says  Mr.  Garrow,  in  great  triumph, 
this  is  s^d  of  a  government  calline  itself 
iree,  and  therefore,  the  hereditary  omce  in 
such  a  government;  must  mean  England,  and  ; 
our  government;  in  common  fairness,  read  | 
the  sentence  preceding  this,  and  you  will  find  i 
that  it  applies  entirely  to  the  stadtholdership 
of  Hollana,  an  hereditary  office,  which  as  we 
all  know  caused  so  many  disturbances  in  that 
republic  As  to  us  the  subjects  of  England, 
it  IS  above  a  century  since  the  thorn  has^  been 
extracted  from  the  frame  of  our  constitution. 
Previous  to  the  revolution,  we  lived  under  the 
pain  and  inflammation  which  it  occasioned  ; 
thank  Heaven  and  the  courage  of  our  ances- 
tors, the  fermentation  which  it  produced  has 
left  us  with  provisions  to  prevent  a  recur- 
rence of  the  same  evils,  or  the  same  re- 
medies. 

It  is  true,  indeed,  that  since  that  time,  two 
attacks  have  been  made  on  the  settlement  of 
executive  government,  as  by  law  established. 
In  1715  and  1746,*  the  Pretender,  aided  bv 
a  foreign  power,  invaded  this  country,  with 
this  same  chapter  of  hereditary  succession  in 
his  hand,  which  is  almost  word  for  word,  like 
the  innuendos  of  this  indictment.  They  were 
in  both  instances,  repulsed  and  driven  out 
with  shame  and  contempt  for  their  portions. 
Yet  after  this  defeat,  what  was  the  conduct 
•f  the  people  of  England  P  The  chiefs  alone 
of  that  rebellion  were  punished.  They  made 
an  example  of  the  rats,  who  would  have  un- 
dermined the  house,  and  they  lefl  the  mice 
to  go  where  they  would.  There  were  not,  I 
beheve,  such  numerous,  nor  vexatious  perse- 
cutions as  have  taken  place  about  this  little 
book,  called  the  Rights  of  Man.  The  mild- 
ness and  generosity  of  that  day  suffered  but 
few  sacrifices  at  the  altar  of  vindictive  justice : 

*  See  the  proceedings  'respecting  the  Re- 
bels of  1715  and  1745,  in  Vols.  XV.  and 
XVlILofHttsCoUMtbn. 


And  vet  it  should  seem,  that  those  who  in  * 
vaded  the  promulgated  will  of  a  free  people 
and  the  rights  of  man,  as  established  in  Eng- 
land, did  aeserve,  for  the  benefit  of  the  na» 
tion  and  posterity,  very  signal  punishments 
indeed. 

Gentlemen,  if  these  considerations  are  not, 
together  with  those  contained  in  the  rest  of 
the  indictment,  of  the  most  speculative  kind^ 
I  should  be  glad  to  know  whether  Mr.  Locke's 
Essay  is  to  luive  that  or  what  other  character^ 
In  fact,  this  whole  chapter  is  professedly 
written,  as  you  may  observe  in  the  besinninc 
of  it,  in  reply  to  the  abb^  Sieyes,  a  TrencE 
author,  with  whom  Mr.  Paine  had  a  literary 
contest  on  these  subjects.  I  i»hall  therefore 
trouble  you  with  no  farther  commentary  on 
this  head,  but  request  your  attention  to  tha 
authority  I  have  already  allud^  to. 

Gentlemen,  in  sir  James  Burrow's  Reports, 
in  tbe  case  of  the  King  v,  Woodfall,  for  print- 
ing the  celebrated  Letter  of  Junius,  lord 
Mansfield  lays  down  this  doctrine,  which  I 
will  give  you  in  his  own  words :  *^  There  may 
be  cases,  where  the  fact  proved  as  a  publi* 
cation  may  be  justified  or  excused,  as  lawful 
or  innocent  For,  no  fact  which  is  not  ctu 
minal,  in  case  the  paper  be  a  libel,  can  amonnft 
to  a  publication  oi  which  a  defendant  ought 
to  be  found  guilty."* 

In  pursuance  of  this  opinion,  it  is  cleajr,  that 
if  the  printers  and  publishers  of  this  book 
have  done  any  act  which  may  prove  sati»- 
fiEictorily  to  you,  the  innocence  of  their  inten- 
tions, then  you  are  bound  to  consider  this 
charge  as  groundless,  for  there  can  exist  no 
crime  in  our  law,  where  there  is  no  crimini^ 
hty  of  intention. 

You  will  observe,  gentlemen,  that  the  book 
in  evidence  purports  to  be  a  secuiid  edition  of 
the  work  intituled  "  Rights  of  Man."  At  the 
time  of  its  being  published,  Mr.  Paine  wa| 
under  prosecution,  but  for  what?  for  any 
thins  contained  in  the  book  belure  you?  not 
at  ail.  The  booksellers  contracting  with  hiaa 
for  the  reprinting  his  work,  knowing  it  was 
prosecuted  by  tlie  attorney-general,  refused  to 
print  it,  unless  the  passages  contained  in  Mr. 
Atfomey*8  information,  were  struck  out  fibm 
the  book.  They  reasoned  thus;  this  is  a 
matter  of  great  public  expectation ;  the  attoiw 
ney-general  has  undoubtedly  inserted  in  his 
charge,  all  that  is  criminal,  for  in  such  cii*' 
cumstances,  nothing  surely  would  be  omitted. 
We  will  bow  to  so  high  an  authority,  we  will 
print  nothing  but  what  is  innocent,  which  wo 
conceive  the  remainder  of  this  book  to  be. 
Examine  this  book,  gentlemen,  and  you  will 
find  that  there  is  no  reflection  on  the  House 
of  Orange,  or  the  House  of  Hanover,  or  tho 
Revolution,  for  which  Mr.  Paine  was  prose- 
cuted. On  the  contrary,  you  will  perceive  in 
the  notes  of  it,  where  these  paragraphs  are 
omitted :  why  then^  I  put  it  faurly  to  you.  do 
yQU  in  your  consciences  believe,  that  these 

•  See  anti,  Vol.  XX,  pp.  917,  918. 
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men,  or  any  of  theinycoald  do  ihis  u&lasvfuily, 
seditiously,  and  so  forth,  in  Ibe  maaner  as 
charged  m  the  indictment,  and  as  you  are 
lK>und  to  nnd  by  your  verdict  ?  if  not,  I  con- 
tend, thai  you  are  bound  to  find  the  defendant 
not  guilty. 

One  wwd  more,  gentlemen,  and.  I  have 
done.  The  innuendosof  this  indictment  alle||ge, 
that  these  passages  are  ^  ^f  and  concerning 
the  monarcny  of  this  kingdom.''  Gentlemen, 
^exclusive  of  the  definition  of  this  term,  as 
given  by  the  author,  I  insist  that  it  has  no 
legal  application  in  this  case.  However,  it 
must  be  owned,  that  there  are  prejudices  in 
men^s  minds  which  favour  an  opinion,  that 
monarchv  is  an  essential  part  of  the  English 
constitution.  These  arise  from  the  reading 
of  certain  popular  treatises,  which  are  very 
pretty,  and  very  amusing,  but  which  contain 
in  them  very  incorrect  and  ill-di^ested  no- 
tions. It  b  not  in  the  essays  of  foreigners, 
nor  in  tlie  light  easy  lectures  read  before  the 
students  of  our  universities,  that  we  are  to 
look  for  the  constitution  of  the  country,  but 
in  the  laws  and  in  the  history  of  the  country. 

But,  gentlemen,  people  liave  thought  pro- 
per, for  the  sake  of  writing  books,  to  sit  down 
to  tiie  study  of  the  constitution.  Finding  it 
composed,  as  it  undoubtedly  is,  of  Kmg, 
Lords,  and  Commons,  they  beioe  men  of 
leamine,  and  intimately  acquaintecl  with  the 
Greek  kngu^ige,  liave  concluded  that  this  is 
a  mixture  of  monarchy,  aristocracy,  and  de- 
mocracy, according  to  the  Greek  accounts  of 
those  governments:  with  these  materials  they 
begin  to  compose  an  English  constitution, 
much  in  the  same  way  as  a  good  English 
house- wife  would  compose  a  good  English 
pudding— but  these  writers  are  not  to  be  the 
rulers  of  our  judsments.  The  indictment 
states,  that  these  observations  are  written  and 

riblished  fceditiousl)r  and  unlawfully.  Now 
ask  in  what  law  it  is,  whether  in  the  com- 
mon  law  or  the  statute  law  that  you  find  the 
term  monarchy  ?  Where  do  you  find,  in  sub- 
stance, any  thm  v  like  the  monarchy  described 
in  this  book,  which^  is  the  true  and  literal  sig- 
nification of  the  word  ? 

Gentlemen,  there  is,  in  the  English  law, 
no  such  thins.  Tlie  English  constitution 
knows  no  such  thing  as  an  arbitrary  power 
in  the  hands  of  any  one  individual,  as  oistin- 
guished  from  the  interest  of  the  community. 

Gentlemen,  let  us  not  confound  the  title  of 
a  sovereign,  governing  by  the  free  consent  of 
a  free  people,  with  tlutt  of  a  mere  monarchy. 
The  one  is  the  noblest  title  our  mcious  so- 
vereign can  wear;  the  other  is  oirectly  the 
reverse.  There  is  but  one  thing  in  which 
^bitrary  power  is  observable,  and  that  is  in 
the  law.  The  law  is  the  only  monarch  of  this 
country.  And  I  have  the  highest  authority, 
that  of  its  great  oracle  and  himinaiy,  lord 


Coke,  for  sayii^,  that  the  king  is  the  subject 
of  that  law,  whue  he  is  the  first  and  principal 
magistrate  of  the  nation. 
C  tkis  a  title  gained  by  fraud,  or  by  force. 


or  by  intrigue,  or  by  ooiM|tie8t,  like  that  of  mU 
most  all  the  monarchies  in  Europe ' — ^Neith^ . 
It  b  the  result  of  an  act  of  parliament,  under 
which,  about  a  century  since,  this  nation  did 
elect  a  king,  and  said  this,  with  respect  to  the 
future  success^ ; — First,  it  shal)  be  iimited. 
to  king  William  and  her  gracious  majestj- 
queen  Mary,  and  their  issue ;  then  to  the  lady 
Anne  (afterwards  queen  Anne)  and  her  issue  ; 
and  there  was  a  further  provision,  that  in  case 
queen  Anne  should  die  before  king  William^ 
without  issue,  then,  that  the  heirs  of  kin^ 
William,  by  any  other  woman  whom  he  might 
marry,  should  become  the  lawful  successors. 
But  It  did  not  end  here.  In  1700,  the  duke 
of  Gloucester,  son  to  queen  Anne,  died ;  upon 
which  the  then  parliament  provided  further 
for  the  e.\clu8ion  of  thcUouse  of  Stuart,  and 
introduced  the  succession  of  the  funUy  of 
Hanover;  the  whole  being  conditional,  any 
person  whatsoever,  being  a  papist,  or  marry- 
ing a  papist,  being  himself  and  his  hein  tor 
ever  excluded. 

But  agam,  this  latter  set  determines^  that 
should  any  man  call  in  question  the  power, 
which  tlie  parliament  has,  to  alter  the  suc- 
cession, he  shall  be  guilty  of  hi^  tmseo, 
if  that  opinion  b  in  writing ;  and  shall  incur 
the  penalties  of  a  pneinunire,  if  by  advised 
speaking. 

Now  I  ask,  in  what  part  of  all  this  do  you 
find  absohite  monarchy  or  absolute  hetcditary 
succession,  according  to  the  innuendos  of  this 
iridic tment,  fi>r  the  constitution  and  govern- 
ment of  England  ?  Do  we  not  see  directly  the 
contrary  ?  Did  not  the  parliament  sa^,  *'  We 
will  not  be  governed  by  the  House  of  Stuart; 
we  will  drive  them  out,  and  choose  a  new- 
race  in  their  stead,  by  whom  we  will  he  go- 
verned, but  to  whom  we  will  give  certain 
conditions  and  Umitations  for  the  rule  of  iheir 
conduct  And  should  any  one  come  and  dis- 
pute our  authority  to  alter  the  succession,  and 
to  make  it  conditional,  let  him  stand  by  the 
consequences.  He  shall  incur  the  penalties 
we  have  provided?'' 

Put  all  these  circumstances  together,  and 
let  them  tell  us  how  these  innuendos  make  out 
the  monarchy  and  hereditary  succession  to 
the  crown  of  these  kingdoms  (when  they  put 
those  words  absolutely  and  sdone,  without 
qualification  or  condition),  as  being  things  so 
sacred.  I  say,  that  neither  the  author's  defi- 
nition, nor  the  law  of  England,  warrants  their 
being  so  used  and  referred  to  the  Rngii^h 
constitution;  which  I  say  an^  writer  is  pro- 
tecting, when  he  shall  philipicize  or  saiyrite 
this  species  of  hereditaiy  right  and  of  here* 
ditary  monarchy.  He  is,  in  effisct,  '"sl^tng  a 
defence  of  its- principles,  by  destroying  those 
of  an  opposite  kind,  and  conferring  the  great- 
est benefit  on  his  country. 

Gentlemen,  I  have  now  concluded  my  ar- 
gument on  this  case.  Let  me  intreat  you  to 
make  some  Uttle  allowance  for  the  length  of 
it,  on  account  of  the  &te  which  niigr  attend 
this  defendant,  anddMlbouaaaidsofp^tpi^ 
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mho  tazj  be  fubject  to  the  same  chai^  with 
that  now  brought  against  him,  for  the  publi- 
xatioD  of  the  Rights  of  Man.  Let  me  intreat 
of  ^roti  to  dismiss  ^m  your  minds  any  pre- 
judices you  nay  have  imbibed  against  its  au- 
thor, of  whom  I  am  led  to  acquaint  you  with 
an  anecdote,  disproving  much  that  has  been 
«aid  against  him ;  for  I  am  credibly  informed, 
that  it  is  now  several  years  that  he  has  main- 
tained an  old  and  decreuid  relation,  at  Thet- 
ford,  the  place  of  his  oirth.  This  relation, 
hearing  the  seitere  things  reported  against 
him,  said,  be  was  the  best  man  in  the  world, 
and  would  have  been  thought  so  universally, 
if  be  had  never  been  able  to  write.  And  it 
may  in  the  same  manner  be  sud  of  many  per- 
sons, that  it  would  have  been  well  if  they  had 
been  unable  to  read,  as  they  may  afterwards 
be  prosecuted  for  lendinr,  or  otherwise  pub- 
lishing, this  book;  for  I  Know  of  no  benefit 
^f  clergy  extending  to  them  in  cases  of  libel. 

The  present  cause  is  to  bring  with  it  very 
serious  coasec|ueBce0.~Consider  how  many 
thousand  copies  of  this  book  have  been  in 
^  circulation ;  consider  how  slight  a  proof  is 
requisite  to  convict  a  man  ofbeing  a  pub*> 
Eisner;  for  the  law  differs,  as  to  evidence  in 
libel,  from  that  of  other  subjects,  being  en- 
tirely the  offspring  of  that  monster  the  Star- 
Chamber.  Every  man,  who  lends,  ur  carries, 
4)r  leaves  a  book  upon  his  table,  so  as  another 
4nav  read  it,  is,  by  able  prosecutors,  made  out 
to  be  a  publisher.  I  do  not  know  whether 
you  have  read  the  Rights  of  Man,  or  have  it 
an  your  possession;  but  are  you  sure  you 
never  lent  a  political  pamphlet  that  might 
subject  you  to  a  prosecution  ?  I  know  at  least 
of  one  person  in  this  court  who  cannot  so 
say ;  but  I  know  my  neighbour  much  too  well 
to  mention  his  name.  And  I  should  think 
it  somewhat  hard,  tor  a  man  to  suffer  a  heavy 
£ne  and  two  years  imprisonment  for  having 
left  this  book  u^on  his  table. 

^Gentlemen,  it  is  for  you,  by  your  verdict, 
to  lay  this  question  at  rest;  for  otherwise, 
svhen,  and  where,  and  with  whom,  is  this 
storm  of  informations  and  indictments  to 
cease  .>  Is  it  to  finish  with  Mr.  Eaton,  the 
present  defendant?  I  wish  it  were;  and  al- 
though I  have  not  an  intimate  acjquaintance 
with  him,  I  do  believe  he  has  spirit  enough 
to  wish  so  likewise,  provided  he  were  sure 
of  savins  the  numberless  victims  who  are 
intended  to  follow  him ;  who  are  to  be 
taken  from  their  homes  and  occupations; 
who  are  to  be  torn  from  the  bosoms  of  their 
wives  and  families,  dependant  upon  them  and 
their  labour  for  support;  and  to  meet  the 
severity  of  fine  and  imprisonment : — And  all 
this  for  what?  For  having  published  a  book 
which  they  believed  to  be  mnorent,  and  which 
they  might  fairly  think  beneficial  to  the  pub- 
lic interest 

Gentlemen,  let  me  ask  of  you  to  consider 
whether  this  foreign,  this  ancient  language  of 
DMiowchVy— whether  this  Toiy  language,  of 
^"^^"-^  Mnditvy  McMii«B>-^is  inch  m  be- 
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ing  reviled  in  any  book,  should  bring  down 
upon  its  authors  and  publishers  shame,  dii- 
srace,  misery,  and  ruin  f  That  is  to  be  the 
late  of  this  man  and  his  family,  should  yon 
err  in  the  verdict  you  have  to  give.  I  trust  ' 
that  will  not  be  the  case.  I  am  persuaded, 
tha^  you  will  give  to  this  important  cause 
every  attention  and  every  additional  argument 
that  may  occur  to  you,  and  which  may  pro- 
bably have  escaped  me;  but,  sibove  all,  that 
you  will  not  fail  to  remember  the  circum- 
stance of  intention,  tending  so  greatly  to  fa- 
vour that  acquittal,  which  I  here  solemnly 
claim  from  you  on  behalf  of  this  defendant,, 
because  I  solemnly  believe  him  entitled  to  it 
upon  this  indictment. 

Permit  me,  lastly,  again  to  beg  you  will  se« 
riously  reflect  upon  the  consequences  of  your 
verdict;  should  it  be  a  verdict  of  that  harsh* 
ness  and  vindictive  character  called  for  so 
loudly  by  the  prosecutors,  it  will  be  an  apple 
of  discord  that  you  shall  have  thrown  amongst 
us,  the  seeds  of  which,  spreading  far  and  wide 
across  the  land,  shall  cover  it  with  sorrow, 
wretchedness,  and  despair. 

There  may  be  parts  ofthis  book  which  are 
criminal,  but  I  contend  they  are  not  the  parts 
appearing  on  this  indictment.  Besides  it  is 
not  quite  so  well  that  any  persons,  who  have 
pubhshed,  and,  like  Mr.  Eaton  has  done 
It  innocently,  should  never  lay  down  to  rest  ^ 
without  thorns  upon  their  pillows. 

Should  you  bring  in  a  verdict  of  acquittal 
how  different  will  it  be !  You  will,  by  that 
means,  put  an  end  to  all  these  speculative 
disputes  and  rancorous  prosecutions.  You 
will  be  laying  the  foundation  and  cornerstone 
to  a  temple  of  peace  and  concord,  wherein 
we  shall  be  protected,  not  only  from  the 
storms  of  anarchy  and  confusion,  attributed 
to  the  author,  admirers,  and  publishers  ofthis 
book,  but  also  from  the  invasions  of  those « 
petty  subalterns  of  arbitrary  power,  who  are' 
ever  fawnins  upon  their  superiors,  by  perse* 
cuting  men  better  than  themselves. 

The  Recorder  summed  up  the  evidence^  and 
then  proceeded  as  follows ; 

Before  I  come  to  the  ({uestion  of  publica- 
tion, there  are  some  previous  other  questions 
to  be  decided. 

The  question  of  libel.—The  sense  of  the 
libel  is  always  stated  in  the  indictment,  by 
way  of  innuendo ;  and  before  the  late  act  of 
parliament  took  place,  it  was  always  clear  and 
settled  law,  that  it  was  matter  of  fact  for  the 
jury  to  decide,  whether  that  sense  was  to  b» 
applied  to  the  language  of  the  libel. 

You  have  heard  an  able  address  to  you  on 
the  part  of  the  defendant ;  you  will  have  to 
consider  whether  the  author  never  meant, 
and  had* no  intention  to  apply  himself  to  the 
government  of  this  country,  in  the  language 
which  he  used ;  and  at  the  same  time,  that 
the  readers  ofthis  book,  whoever  they  were, 
not  merely  philosophers  and  men  of  great 
infortuation  and  leamingi  but  the  geiievality 

uigiiizea  oy  %>_*  vj^v^pi  i\^ 
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•f  mankind— whether  the  generality  of  man* 
kind,  reading  thb  book,  would  apply  this 
book,  in  the  km^ge  in  which  it  is  written, 
to  the  king  of  this  country,  and  the  hereditary 
succession  and  government  of  this  country ; 
J)ecause  it  has  been  contended,  that  the  sense 
applied  by  the  indictment  is  not  the  good 
sense. 

The  counsel,  in  taking  that  tine  of  areu- 
ment,  has  told  you,  that  the  force  of  Uiis 
libel  is  taken  away,  by  stating  to  you,  and 
^erefore  I  must  take  it  the  tact  is  so,  that 
there  was  a  book  published  on  the  same  sub- 
ject, which  book  has  been  considered  as  a 
libel;  and  his  client,  in  order  to  avoid  the 
mischief  of  that  publication,  has  published 
this  in  the  way  it  stands ;  and  that,  by  that 
means,  not  only  the  sense  is  materially  al* 
teied,  but  all  the  mischiefs  done  by  the  for- 
mer book  are  clearly  done  away,  because  no 
mention  is  made  of  the  house  of  Hanover  or 
the  goremroent  of  this  country. 

You  will  be  to  consider  upon  this  part  of 
the  case,  whether  the  persons,  who  in  general 
read  this  book,  in  the  common  sense  t&y  use 
the  word  **  monarchy,*'  the  word  *•  absolute'* 
not  being  put  one  way,  or  <'  limited"  the 
«ther,  would  not  apply  it  to  the  government 
of  this  country. 

If  upon  reading  the  whole  of  this,  you  are  ,        ^ 

satisfied  tluit  the  person  who  wrote  it,  did  not  |  lished,  as  the  work  of  a  phikMopher,  for  the 
write  it  with  an  intentu>n  to  weaken  the  i  benefit  of  mankind,  then  this  man  will  not 
hands  of  government,  to  set  evci^y  thing  I  have  to  answer  for  the  publkatioa.  If  |Mib- 
afloat,  to  ptrt  every  thine  into  confiision,  but  <  iished  with  a  malickxis  view,  then  he  wiH 


their  educatioB  or  atuation  in  Ufe,  be  sup- 
posed to  understand  the  subject  on  which  he 
writes;  and  whether  from  those  psasages, 
which  are  selected  here,  and  others,  you  Mriii 
not  find  it  rather  adapted  to  the  passioQs, 
than  the  eood  sense  of  mankind,  to  induce 
them  to  Se  dissatisfied  with  the  goveroment 
nnder  which  they  live,  and  look  for  some- 
thing  more  satisfactory  than  they  find. 

I  cannot  help  observing,  that  this*  if  a 
criminal  attack,  has  certainly  a  degree  of  ag- 
gravation in  it,  because  it  is  an  attack  upon 
a  ^vemment  the  most  free  that  ia  iiow 
existing,  a  government  that  seems  to  be 
established  for  the  benefit  of  all  persons  con- 
cerned. The  crown  is  part  of  mat  govern- 
ment, and  is  at  the  head  of  it.  As  a  chief 
magistrate  mustpceside  over  it,  there  then 
becomes  another  question — ^Wbether  that 
shall  be  hereditary,  or  whether  it  shall  be 
elective?  Now,  the  best  uid  most  discreet 
writers  on  that  subject  liave  found  the  mo>t 
horrid  inconveniences  to  arise  from  the  re- 
peated elections  of  sovereicns ;  and  I  brieve 
nave,  in  general,  aereed  that  hereditary  suo-* 
cession  is  mobt  for  the  comfort  and  benefit  of 
mankind.  It  is  upon  that  principle  otnr  con- 
stitution  is  formed,  and  I  hope  will  continue. 

You  will  judge  of  the  points  I  have  thoc^it 
it  my  duty  to  state.    If  the  book  was  pub* 


with  a  good,  honest,  pnilosophical,  turn  of 
mind,  for  the  benefit  and  real  advant^e  of 
mankind — if  you  are  satisfied,  that  Paine 
published  this  book  in  this  cotmtry,  as  a  phi- 
bsopfaicsl  man,  coolly  applying  to  the  sound 
discretion  of  those  who  were  competent  to 
judge  upon  the  subject,  to  men  of  learning, 
to  philosophers,  who  could  imderstand  the 
terms  in  which  he  wrote,  and  that  he  meant 
to  do  no  mischief,  it  b  what  all  authors  in 
this  country  have  a  power  to  do  ;  for  the  dis- 
tinction between  the  fireedom  of  the  press 
and  the  abuse  of  it  is  precisely  this— that 
every  thing  may  be  done  by  the  press  which 
is  done  for  the  honour,  advantage,  and  benefit 
of  immkind;  but  nothing  can  be  done  by 
the  fi*eedom  of  the  press  t^t  tends  positively 
and  decidedly  to  the  injury  of  mankind; 
and,  therefore,  I  shoukl  hope  you  would  throw 
out  of  your  decision  that  sort  of  captivating 
argument  the  learned  gentleman  addressed  to 
you  upon  the  freedom  of  the  press,  because  I 
think  it  is  out  of  the  question;  for  if  it  is  a 
criminal  work,  the  freedom  of  the  press  will 
be  protected  by  your  venlict  against  it;  if  it 
it  an  innocent  one,  it  will  be  protected  by 
youracauittaL 

I  shall  leave  it  to  you,  whether  this  book  is 
the  work  of  a  philosopher,  meant  to  instruct 
mankind,  and  written  in  such  language  as  is 
cakulated  for  persons  of  that  descnptum  ;  or 
whether  it  is  adapted  to  the  lowest  orders  df 
the  peqilo— people  who  either  caonot,  from 


have  to  answer  fi»r  it,  if  you  ara  convinced  cf 
the  fact  of  publicatkm. 

After  the  Jury  had  been  out  of  Court,  u^ 
wards  of  two  huurs,  they  returned. 

Foreman  of  the  Jury.  We  find  the  defen- 
dant Guilty  of  pubhshing,  Imt  not  with  a 
criminal  intention. 

Mr.  Gumey,    That  is,  Not  Guilty. 

Mr.  Voughen,  My  Lord,  the  verdict  must 
be  entered, — Not  Guilty. 

Mr.  Recorder,  No ;  the  verdict  imist  be 
entered  as  the  jury  have  given  it :  but  I  shall 
tell  the  jury  what  verdict  they  have  a  right  ta 
find,  in  order  that  they  may  re-consider  it,  if 
they  think  proper. 

Mr.  Vaugkan,  My  Lord,  I  submit  that  the 
verdict  of  the  jtny  is  given,  and  that  the 
Court  is  bound  to  receive  it ;  thoi^h  in  efiect 
it  is  a  verdict  of  acquittal,  it  is  in  form  a  spe- 
cial verdrct — a  special  verdict  is  a  solemn 
and  a  serious  thing ;  it  bears  the  mark  of  de- 
liberation. In  this  case  the  jury  have  ^libe- 
rated maturely,  and  have  found  a  vefdkt, 
which  I  submit  cannot  be  altered. 

Mr.  Recorder.  I  shall  inform  the  jury  of 
the  powers  vested  in  them  by  the  libel  bill, 
that  they  may  not  be  taken  by  surprise. 

Mr.  Vaugkan.  I  am  very  far  from  wishing 
the  jury  t6  be  taken  b^  sinprise,  or  to  be  pre- 
cipitate. I  am  sure  it  is  for  the  advantage 
or  my  client  that  they  ahould  not  be, 

Mr.  Rteorder.  I  iio  not  (hmk  myitlf  at 
f 
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liberty  nam  to  give  the  jiary  niy  opmion  upon 
whether  this  b,  or  not,  in  point  ol  luw  a  libel. 

Mr.  WkUc,  Your  lordship  will  pardon  my 
speaking;  but  my  counsel  are  not  here.  1 
submit,  your  lordship  is  at  liberty^  and  that 
you  are  called  upon  to  do  it. 

Mr.  Vttufhan.    Certainly  not,  Mr.  White 
that  time  is  past.    His  lordship  might  have 
done  it,  in  summing  up,  but  his  summing  up 
is  closed,  and  it  is  not  competent  to  him  to 
do  it  now. 

Mr.  Gumey,  1  submit,  if  your  lordship 
should  inform  the  jury  of  the  powers  vested 
in  them  by  the  libel  biU^whicn  bill  directs, 
tliat  they  may  give  a  verdict  upon  the  whole 
matter  put  in  issue  before  them — ^that  you 
will  tell  them  this,  that,  in  order  to  find  the 
defendant  guilty,  they  must  affirm  every  alle- 
gation in  the  indictment  to  be  true;  and 
Siat  if  they  disbelieve  and  negative  any  one 
allegation,  they  are  bound  to  find  the  defen- 
dant, Not  Guilty. 

I  submit,  that  the  intention  of  the  part/  is 
tiie  gift  and  essence  of  the  crime ;  and  that, 
without  a  criminal  intention,  no  crime  can  be 
committed ;  consequently,  the  jury  negativ- 
ing the  crimibal  intenUon  of  the  defendant, 
must  acquit  him  of  this  indictment. 

Mr.  Recorder,  I  think  I  ought  to  tell  the 
jury,  that,  by  the  libel  bill,  they  are  entitled 
to  give  a  verdict  upon  the  whole  matter  in 
issue  before  them. 

Mr.  Gumejf,  If  the  jury  should  go  out  to 
reconsider  their  verdict,  I  beg  they  may  take 
out  with  them  a  copy  of  the  indictment; 
because  I  am  sure  it  is  impossible  for  any 
man  to  read  the  indictment  without  seeing, 
that,  if  the  jury  negative  the  criminality  of 
the  intention  of  the  defendant,  they  must  ne- 
cessarily find  him.  Not  Guilty. 

Mr.  Vaughan.  I  contend,  tliat  the  verdict 
of  the  jury  is  given,  and  that  it  is  complete 
and  irrevocable. 

Jury,  We  have  given  our  verdict;  and 
we  persist  in  it. 

Mr.  Faughon.  The  jur^r  persist  in  their 
verdict:  I  apprehend  it  is  your  lordshio's 
pleasure  that  the  verdict  should  be  recordeu. 

Mr.  Recorder.    Certainly. 

Mr.  Ourney.  The  verdict  must  be  re- 
corded— however  unwillingly. 

The  deputy  clerk  of  the  arraigns  recorded 
the  verdict,  and  read  it  to  the  jury. 

Mr.  Ourney.  Now  I  submit  to  your  lord- 
ship, that  the  defendant  must  be  immediately 
discharged. 

Mr.  Recorder,  I  certainly  shall  not  dis* 
charge  him. 

Mr.  Ourney,  Is  this  man  to  be  kept  in 
custody,  now  he  is  acquitted  ? 

Mr.  Recorder.  I  suppose  the  prosecutors 
4o  not  mean  to  admit  that  he  is  acquitted. 

Mr.WhUe.    No. 

Mr.  Gum^.  But  after  a  jury  of  his  coun- 
try have  solemnly  acquitted  him  of  all  crimi« 
ptiikty  of  intcntioDy  it  would  be  an  ui^eard* 
of  cruelty  to  inflict  a  punishment  upon  turn. 
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If  he  18  to  be  committed  to  prison,  the  jury 
mi^ht  as  well  haVe  folind  him  guilty. 

Mr.  Vaughan,  This  man  stands  in  a  most 
singular  situation ;  he  stands,  convicted  of 
innocence,  I  conceive  he  is  entitled  to  his 
discharse. , 

Mr.  Recorder.  The  point  of  law  cannot  be 
ar^ed  till  next  sesuons — He  mustbecom*- 
nutted  till  then. 

Mr.  Gumey,  This  man  has  hitherto  beem. 
at  lan;e  upon  bail — he  has  shown  no  wish  t» 
withdraw  himself  from  the  justice  of  hia 
ODuntiy ;  and  can  it  be  imagined  that,  after 
havinz  surrendered,  taken  his  trial,  sod  ob^ 
tainecfa  verdict  acquitting  him  of  all  crimina- 
lity of  intention,  be  will  now  fiy  ?  It  would 
be  flying  from  deliverance. 

Mr.  Bonney  proposed  defendant's  being 
admitted  to  bail. 

Mr.  While,  Without  consulting  those  witl^ 
whom  I  have  the  honour  to  act,  1  will  con* 
sent  to  let  him  be  at  large  upon  the  same  bail 
as  before. 

Mr.  Gumey.    Are  they  here? 

Mr.  Eaton,  They  were  just  now ;  but  thoy 
are  gone. 

Mr.  Recorder.  Then  he  must  be  eommitted 
to-night,  and  brought  up  to-morrow  mornings 
to  be  bailed. 

Mr.  Vaughan.  This  is  extremely  cniel, 
that  this  man  is  to  be  committed  to  prison  at 
all. 

Mr.  White,  I  thought,  without  any  antho* 
rity  for  doing  it,  I  had  gone  a  great  way,  in 
consenting  to  what  I  did. 

Mr.  Gurney.  We  are  perfectly  sensible  of 
vour  politeness,  Mr.  White ;  but  we  cannot 
help  reeling  the  hardship  of  our  client's  situa- 
tion. 

Mr.  Vaughan.  We  will  find  bul  in  a  mi* 
nute.  One  of  the  bail  is  returned ;  and  hero 
is  another  gentleman  who  ofiers  himself. 

Mr.  White.  I  will  not  take  any  bail,  but 
the  persons  who  were  bail  before.  For  thia 
reason,  I 'have  made  inquiry,  and  am  satisfied 
with  them. 

Mr.  W^hite  then  left  the  Court;  directly 
after  which  the  defendant  was  committed  t* 
Newgate,  to  be  brought  up  next  nioming,  in 
order  to  be  admitted  to  bail;  which  he  ac* 
cordingly  was. 

To  the  original  publication  of  this  case,  tho 
defen(&nt  subjo'med  the  following  re- 
marks: 

The  following  sessions  commencing,  and 
neither  my  attorney  nor  counsel  having  re« 
ceived  any  notice  respecting  the  business,  on 
Wednesday,  the  aoth  of  June,  my  attorney 
rave  notice  to  the  atlomey-geneial  of  moving 
tne  Court  to  discharge  my  recognizances  on 
the  Friday  following ;  to  evade  which  mo- 
tion, Mr.  Attorney  General  came  on  the 
Thursday,  the  day  before,  well  knowing  my 
counsel  were  not  in  Court,  and  moved^  that 
the  case  might  be  left  to  the  determination  of 
the  twelve  Judges,  tiU  the  next  lenD|  as  ap- 
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Mars  by  the  following   account,   extracted 
from  the  Morning  Chronicle. 

June  28.  "  Yest*»rday  the  attorney-gene- 
ral informed  the  Court,  that  he  attend^,  in 
consequence  of  the  extraordinary  verdict 
found  by  the  jury^  upon  the  trial  of  Mr. 
£aton,  who  was  indicted  last  sessions,  for 
publishing  the  Second  Part  of  Paine*s  Rishts 
of  Man ;  when  the  jury  fodnd  the  defendant 
^ilty  of  publishing,  but  without  any  criminal 
utention. 

'<  Notice  had  been  given  him,  that  upon 
the  foundation  of  this  verdict,  the  biui  of  Mr. 
Eaton  intended  to  make  an  application  to  be 
discharged  from  their  recognizances.  The 
attorney -general  said,  it  was  a  c:ase  of  consi- 
dend»le  importance,  and  he  was  ready  to 
are;ue  it,  or  receive  such  direction  from  the 
judges  as  they  might  think  fit  to  give.  It 
would  be  a  question  for  the  judges  to  decide, 
what  the  legal  import  of  the  verdict  was;  the 
case  was  distinguished  by  its  novelty,  and  it 
was  of  great  concern  to  the  jurisprudence  of 
the  country,  that  the  law  should  be  settled 
upon  this  point. 

**  The  judges,  Builer  and  Wihon,  were  of 
opinion,  that  the  verdict  called  for  the  roost 
serious  deliberation — ^there  was  some  difficulty 
m  ascertaining  what  the  intention  of  the  jun* 
was,  when  they  pronounced  the  verdict.  -  It 
would  be  necessary  to  consider  whether  it 
amounted  to  any  verdict  at  all ;  and  if  it  did, 
whether  it  was  an  acquittal  in  part,  or  as  to 
the  whole  of  the  charge  upon  the  record. 

**  Mr.  Justice  Wilson  said,  the  jury  possibly 
might  mean,  that  the  sentiments  contained 
in  Faine's  pamphlet  were  not  criminal.  After 
aome  conversation  lietween  judge  BuUer,  Wil- 
son^ and  the  Recorder,  it  was  agreed,  that  the 
case  should  be  laid  before  the  judges,  in  order 
that  they  might  enter  the  proper  verdict,  and 
settle  the  law  upon  this  point." 

The  next  day,  being  Friday,  we  had  given 
notice  for  moving  the  Court.  I  attended  with 
my  bail;  when  I  was,  for  the  first  time,  in- 
formed, **  that  the  verdict  was  to  be  decided 
by  the  judges  next  term." — I  then  addressed 
the  Court ;  but  was  desired  to  wait  the  Re- 
corder's return,  who  had  left  the  Court; 
which  I  accordingly  did.  And  on  his  return 
began  to  read  an  address,  which  I  had  drawn 
up  just  before  going  into  Court,  lest  I  might 
have  expressed  myself,  without  intending  it, 
in  offensive  terms.  But  the  Recorder  pre- 
vented my  reading  the  whole ;  and.  with 
much  reluctance,  I  submitted,  telling  the  Re- 
corder, however,  and  the  Court,  That,  as  an 
Englisnman,  I  claimed  the  right  and  protec- 
tion of  the  laws ;  that  I  conceived  the  verdict 
was  a  verdict  of  acquittal ;  and  the  more  so, 
as  I  had  heard  one  of  the  jury  say  at  the  time, 
It  was  mtended  as  an  acquittal.  I  therefore 
in^sted  upon4iaving  justice,  and  demanded 
my  dischaiee.  To  which  the  Recorder  an- 
swered, *'  Mr.  Eaton,  you  may  depend  on 
having  strict  justice;  but  it  is  now  leA  to  the 
decision  of  the  tvvclve  judges/' 


Thus  foiled  by  the  ingenious  maaagienient 

of  the  attomey-'general,  and  thus  prevented 
fi«m  making  a  regular  application  to  the 
Court,  by  the  irre«iiHtible  iirteil'erence  of  th^ 
Recorder,  I  thought  it  incuniheot  on  me  to  ir^ 
form  the  public  of  the  uatinre  of  the  Droc<«d<* 
ii^ ;  which  I  did,  in  the  Morning- Cnronide 
ol  the  next  day  as  follow^ : 

To  the  Editor  of  ike  Morning  Ckroniclt. 

Sir;— I  think  it  my  duty  to  state  to  the 
public,  that  being  yesterday  brought  up  to 
the  sessions  of  the  Old  Bailey,  it  was  my  in- 
tention to  address  the  Court  in  the  words  sub- 
joined ;  being  however  prevented,  I  will  beg 
of  you  to  insert  ihem,  in  order  that  my  fellow, 
citizens  may  not  suppose  that  t  omitted  claim- 
ing  my  acquittal  unaef  the  verdict  after  men« 
tioned.  I  was  indeed  stopped  by  the  Court, 
by  reason  that  the  attorney  general  had  yes- 
terdav  come  down  and  moved  thaC  the  verdict 
should  be  referred  to  the  twelve  judges.  But 
as  this  proceeding  was  without  any  notice  to 
me,  or  my  attorney  or  counsel ;  and  notwith- 
standing I  hail  given  notice  that  the  Court 
would  be  moved  on  this  day,  to  discharge  my 
recognizance ;  I  did  think  it  proper  to  object 
to  their  proceeding,  in  which  I  am  sure  no 
one  can  fairly  tliink  me  to  blame. 

**  My  lord ; — If  your  lordship  wil)  have  the 
goodness  to  hear  me  for  one  word.  Vxj 
counsel  are  not  here,  and  therefore  your  lore- 
ship  will  excuse  my  speaking  for  myself. 

''  My  lord,  I  am  come  here  in  discharge  of 
my  recognizances,  by  which  I  was  bound  over 
to  receive  the  judgment  of  this  Court,  upon  a 
verdict  found  the  last  sessions^  on  an  indict- 
ment for  libel. 

'*  My  lord,  that  verdict  was,  that  I  wa^ 
^ilty  of  publishing,  but  without  any  criminal 
intent ^I  am  told  by  my  counsel,  and  I  be- 
lieve it  is  an  almost  universal  opinion,  that 
this  is  a  verdict  of  acquittal,  because  the  kw 
of  England  knows  no  guilt  in  any  action, 
where  there  is  no  criminal  intent 

"  Now,  my  lord,  I  demand  my  discharge  of 
the  Cour^  because  no  man  can  be  imprisoacJ/ 
unless  by  the  judKment  of  his  equals,  or  by 
the  law  of  the  land.  A  jury  of  my  equals  have 
found  me  without  any  criminal  intentions, 
the  law  acquits  me  of  all  crime,  and  admits  oii 
no  imprisonment 

"  My  lord,  I  am  a  poor  but  an  honest  man ; 
I  can  bear  punishment,  when  I  know  it  i9 
good  for  the  public  example.  But,  I  should 
tnink  myseu  guilty  of  an  heinous  crime  in« 
deed,  were  I  to  neglect  putting  in  mv  cUlIlj 
to  my  right  under  this  verdict  Andf  so  my 
lord  I  throw  myself  on  the  justice  of  tito 
Court;  whether  being  acquitted  by  a  jury 
of  my  fellow  subjects,  I  am  not  entitled  by 
the  laW|  to  my  liberty  as  an  Englishman." 

Dak  I  EL  Isaac  Eatx^x* 

No.  81  y  Bishopigate-Urcet, 

For  the  result  of  the  verdict  given  by  tl.c 
Jury  on  thi»  occasion,  dcc  the  foUo^inir 
Case, 
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578.  Proceedings  on  the  Trial  of  an  Information^  exhibited  Ex 
Officio^  by  his  Majesty's  Attorney  Genera]^  against  Daniel 
Isaac  Eaton^  for  publishing  a  Seditious  Libels  entitled^  *'  A 
Letter  addressed  to  the  Addressers  on  the  late  Proclama^ 
TiON :  By  Thomas  Paine/*  Tried  in  the  C!ourt  of  King's 
Bench^  Guildhall^  before  the  Right  Hon.  Lloyd  Lord  Kenyon 
and  a  Special  Jury^  July  the  10th :  33  George  III.  A.  D. 
1793. 


IHFORHATION. 

Hilirjr  Tcnn,  1793. 
Th€  Rise  V.  Damiel  Isaac  Eaton. 

London^  ?  B^  it  remembered,  that  stf 
towU  >  Archibald  Macdonald,  knt.  at- 
tora^y-eeneral  of  our  sovereign  lord  the  now 
king.  Who  for  our  said  lord  the  king,  prose- 
cutes in  this  behalf,  in  his  proper  person  comes 
into  the  court  of  our  said  lord  the  king,  be 
ibre  the  king  himself,  at  Westniinbter,  m  the 
county  of  Middlesex,  on  Tuesday  next  after 
the  morrow  of  the  Purification  of  the  Blessed 
Virein  Mary,  in  this  same  term,  and  for  our 
said  lord  the  kins,  gives  the  Court  here  to 
understand,  and  oe  m  formed  that  before  the 
nubUshine  of  tlie  wicked,  malicious,  scanda- 
lous, and  seditious  libel  herein-atter  men- 
tioned, to  wit,  on  the  2 1st  day  of  May,  in  the 
vear  of  our  Lord  l79v,  our  .«aid  lord  the  king, 
by  the  advice  of  hid  privy  council,  had  issued 
a  procLiroation,  whereby  after  reciting  that 
divers  wicked,  and  seditious  writings  had  Iteen 
printed,  published,  and  industriously  dispersed, 
tending  to  excite  tumult  and  disorder  by  en- 
deavouring to  raise  groundless  jealousies  and 
discontents,  in  the  minds  of  his  faithful  and 
loving  subjects,  respecting  the  laws,  and  happy 
constitution  of  government,  civil  and  religious, 
established  in  this  kingdom,  and  endeavour- 
in^  to  vihfv  and  bring  into  contempt  the 
wise  and  wholesome  provisions,  made  at  the 
time  of  the  glorious  Revolution,  and  since 
strengthened  and  confirmed  by  subseouent 
laws,  for  the  preservation  and  security  of  the 
fights  and  Uberties  of  his  iaithfiil  and  loving 
subjects ;  and  that  divers  writings  had  also 
been  printed,  published,  and  industriously  dis- 
persed, recommending  the  said  wicked  and 
seditious  publications  to  the  attention  of  all 
lus  faithhil  and  loving  subiects,  and  that  he 
had  also  reason  to  beheve  that  corresponden- 
ces had  been  entered  into  with  sundry  per- 
sons in  foreign  parts  with  a  view  to  forward 
the  criminal  and  wicked  purposes  above-men- 
tioned, and  that  the  wealth,  happiness,  and 
|m|>erity  of  this  kingdom,  did  (under  divine 
Providence)  chiefly  depend  upon  a  due  sub- 
nission  to  the  laws^  a  just  confidence  in  the 
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integrity  and  wisdom  of  parliament,  and  tii# 
contmuance  of  that  zealous  attachment  to  the 
government  and  constitution  of  the  kingdom^ 
which  had  ever  prevailed  in  the  minds  of  tho 
people  thereof,  and  that  there  was  nothing 
which  he  so  earnestly  desired  as  to  secuie  the 
public  peace  and  prosperity,  and  to  preserve 
to  all  his  loving  subjects  the  full  enjoyment 
of  iheir  rights  and  liberties,  both  relinous 
and  civil — He  therefore  being  resolved,  as 
far  as  in  him  lay,  to  repress  the  wicked  and 
seditious  practices  aforesaid,  and  to  deter  all 
persons  from  following  so  pernicious  an  ex« 
ample— Solemnly  warned  ail  his  loving,  sub- 
jects,  as  they  tender  their  own  happmess  and 
that  of  their  posterity  to  guard  against  all 
such  attempts  which  aimed  at  the  subversion 
of  ail  regular  government  within  tliis  king' 
dora,  and  which  were  inconsistent  with  the 
peace  and  order  of  society,  and  earnestly  ex« 
norted  them  at  all  times  and  to  the  utmost  of 
their  power  to  avoid  and  discourage  all  pro- 
ceedings  tending  to  produce  riots  and  tumults, 
and  he  did  strictly  charge  and  command  all 
his  magistrates  in  and  throughout  his  king- 
dom ol  Great  Britain  that  they  shonld  make 
diligent  inquiry,  in  order  to  discover  the  au- 
thors and  printers  of  such  wicked,  seditious 
writings  as  aforesaid,  and  all  others  who 
should  disperse  the  same,  and  he  did  further 
charge  and  command  all  bis  sheriffs,  justices 
of  the  peace,  chief  magistrates  in  his  cities, 
boroughs,  and  corporations,  and  all  others 
his  officers  and  magistrates  throughout  his 
kingdom  of  Great  Britain,  that  they  should  in 
tlieir  several  and  respective  stations  take  the 
more  immediate  and  effectual  care  to  suppress 
and  prevent  all  riots,  tumults,  and  other  dis- 
orders which  Alight  be  attempted  to  be  raised 
or  made  by  any  person  or  persons,  whieh  oir 
whatever  pretext  they  might  be  erounded, 
were  not  only  contrary  to  law,  but  oangerous 
to  the  most  important  interests  ol*  this  king- 
dom, and  he  aid  further  require,  and  com- 
mand all  and  every  his  magistrates  aforesaid, 
that  they  should,  from  time  to  time,  transmit 
to  one  of  his  majesty's  principal  secretaries  of 
state  dne  and  fiiu  information  of  such  persons, 
as  should  be  found  offending  as  aforesaid,  or 
in  any  degree  uding  or  abetting  therein,  it 
3  E  ^^  T 
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being  his  detennination  for  the  preservation 
of  the  peace  and  happiness  of  his  fadthful  and 
lAving  subj|ectss  to  carry  the  laws  vigorously 
into  execution  i^ainst  such  oSenders  as  afore- 
aud,  to  wit,  at  London^  in  the  parish  of  Saint 
Mary  le-Bow,  in  the  ward  of  Cheap.  And 
the  said  attomey-f^eneral  who  prosecutes  as 
mforesaidy  further  gives  the  Court  here  to  un- 
derstand, and  he  informed,  that  after  the  said 
proclamation  had  been  issued,  and  before  the 
publishing  of  the  wicked,  malicious,  scan- 
dalous, and  seditious  libel,  herein-after  next 
meBtioned,  divers  addresses  on  occasion  of 
8u<;|i  proclamation  has  been  announced,  in 
the  London  Gazette,  as  having  been  made  to 
his  said  majesty,  and  the  government  and 
cMstitution  of  this  kingdom,  to  wit,  at  Lon- 
don aforesaid,  in  the  parish  and  ward  afore* 
atid.  And  the  said  attorney-general,  who 
proaecutes  as  aforesaid,  gives  the  Court  to 
understand  and  be  informed,  that  Daniel 
Isaac  Eaton,  late  of  London,  booksdler,  well 
knowing  the  premises,  but  being  a  wicked, 


vent  orthis  kingdom,  and  wickedly,  mali 
cibusly,  and  seditiously  contriving,  devbing, 
and  intending  to  stir  up  and  excite  discon- 
Soits  and  seditions  among  the  subjects  of 
ov  lord  the  king,  and  to  bnng  the  said 
prodamation  into  duregard  and  contempt 
«mongst  hb  (sulnects,  and  to  alienate  and 
withdraw  the  affection,  fidelity,  and  alle- 
giance of  his  said  majes^'s  subjects,  from  his 
flaki  maiesty's  person  and  government,  and 
wicked^,  midiciously,  and  seditiously  to  in- 
^oate  and  cause  it  to  be  believed  by  all  the 
liege  subjects  of  our  said  lord  the  king,  that 
the  constitution  and  government  of  this  king- 
doqi  as  by  law  estabhshed,  is  a  system  of  ty- 
ranny, injustice,  and  oppresaon,  and  destruc- 
tive of  the  liberties  ana  happiness  of  his  said 
Bwjestys  subjects,  and  thereby  to  stir  up  and 
excite  his  said  majesty's  subjects  to  seditious 
meetings  and  conventions,  and  wickedly  and 
aeditiously  to  disturb  and  destroy  the  peace, 
good  order,  and  tranquillity  of  this  kingdom, 
on  the  1st  day  of  Februaiy,  in  the  SSrd  year 
of  the  reign  of  our  lord,  the  now  king,  with 
force  and  arms  at  the  parish  aforesaid,  in  the 
ward  aforesaid,  in  London  aforesaid,  unlaw- 
fiilly,  wickedly,  malicionsly,  and  seditiously 
did  publish,  and  cause  and  procure  to  be  pub- 
lished, a  certain  wicked,  malicious,  scandalous 
and  seditious  libel,  intituled  <'  A  Letter  ad- 
dressed to  the  Addressers  on  the  late  Procla- 
mation'' ([meaning  his  said  majesty's  procla- 
Biation)  in  which  said  libel  are  contained, 
amongst  other  things,  divers  malicious, 
scandalous,  and  seditious  matters,  of  and  ton- 
ceming  the  constitution  of  this  kingdom,  ac- 
tording  to  the  tenor  following,  that  is  to  say, 
^  It  is  a  good  constilution"  (meaning  the 
constitution  of  this  kiocdom),  <<  for  courtiers, 
placemen,  pensioners,  borough-holders,  and 
the  leaders  of  parties^  aad  theise  ace  the  me& 


that  have  been  the  active  leaders  of  addresses*" 
(meaning such  addressesas  aforesaid), **  but  it" 
(meaning Uie constitutton  of  this  kingdom,. 
**  is  a  bad  constitution  for  jt  least  oinety-aioc 
parts  of  the  nation**  (meanhig  this  kingdom) 
*'  out  of  an  hundred,  and  this  truth  is  every 
day  making  its  way.  It  is  bad.  First,  be'- 
cause  it  entails  upon  the  nation  the  unneces- 
sary expense  of  supporting  three  forms  and 
systems  of  government  at  once,  namelT,  the 
monarchical,  the.anstocratical,andthe  demo- 
cratical.  Secondly,  because  it  is  impossible 
to  unite  such  a  discordant  composition  by  ac y 
other  means  than  perpetual  corruption,  and 
therefore  the  corruption  so  loudly  and  so  uni- 
versally complained  of,  is  no  otner  than  the 
natural  consequence  of  such  an  unnaturad 
compound  of  eovernmentH.  and  in  this  con- 
sists that  excellence  which  the  numerous  herd 
of  placemen  and  pensioners  so  loudly  extol, 
and  which  at  the  same  time  occasions  that 
enormous  load  of  taxes,  under  wliich  the  rest 
of  the  nation  groans.  Among  the  ooass  of 
national  deluuon,  calculated  to  amuse  and 
impose  upon  the  multitude,  the  standing  one 
has  been  that  of  flattering  them  into  taxes, 
by  calling  the  government  (or  as  they  please 
to  express  it,  the  English  constitution),  the 
envy  and  theadmiration  of  the  workl ;  scarcely 
an  address  has  been  voted,  in  which  some  of 
the  speakers  have  not  uttered  this  hackneyed 
nonsensical  falsehood.  Two  revolutions  iure 
taken  place,  those  of  America  and  France, 
and  both  of  them  have  rejected  the  unxurtiaal 
compounded  system  of  the  En^ish  govern- 
ment America  has  declared  aeainst  all  he- 
reditary ^vemment,  and  established  the  rr- 
presentative  sj^tem  of  government  onhv— 
France  has  entirely  rejected  the  aristocradcal 
part,  and  is  now  discovering  the  absurdity  of 
the  monarchical,  and  is  approaching  fisst  to 
the  representative  system.  On  what  ground 
then  do  those  men  continue  a  declaration  re- 
specting what  they  call  the  envy  and  admira- 
tion or  other  nations,  which  the  voluntary 
practice  of  such  nations  as  have^had  the  o(h 

Sortunitv  of  establishing  government,  contra- 
icts  and  falsifies?  Wiu  such  men  nerer  con- 
fine themselves  to  truth?  Will  they  be  far 
ever  the  deceivers  of  the  people  ^*  And  in 
which  said  libel  are  contained  (among  other 
things)  divers  other  malicious,  scandalous 
and  seditious  matters  of  and  concerning  the 
constitution  of  this  kingdom,  according  to  the 
tenor  following,  that  is  to  say, 

**  I  have  asserted  and  have  shown  both  m 
the  First  and  Second  Rarts  of  the  Rights  of 
Man,  that  there  is  not  such  a  thing  as  an 
English  constitution,  and  that  the  peo}^** 
(meaning  the  people  of  England)  '*  have  yet  a 
constitution  to  form."  And  in  which  said  libel 
(amongst  other  things)  are  contained  divers 
other  malicious,  scandalous,  and  seditious 
matters,  of  and  concerning  the  constitution  of 
this  kingdom,  according  to  the  tenor  MIoim 
ins,  that  is  to  say, 
^  It  has  ever  been  the  cnft  of  oeoftlers^  for 
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the  pitrpoM  of  kocpiag  up  an  expensive  and 
enormous  civil  list,  and  a  mummery  of  use- 
less and  antiquated  places  and  offices  at  the 
public  expense,  to  be  continually  hanging 
Kneland  upon  some  individual  or  other, 
called  king,  though  the  man  might  not  have 
capacity  to  be  a  parish  constable ;  the  folJy 
and  absurdity  of  this  is  appearing  more  anci 
more  every  day,  and  still  those  men  con- 
tinue to  act  as  if  no  alteration  in  the  public 
opinion  has  taken  place.  They  hear  each 
other's  4iousense,  and  suppose  the  whole  na- 
tion talks  the  same  gibberish;  let  such  men 
cry  up  the  House  of  Orange,  or  the  House  of 
Brunswick,  if  they  please ;  they  would  cry  up 
any  other  house  if  it  suited  their  purpose,  and 
give  as  good  reasons  for  it.  But  what  is  this 
house,  or  thdt  house,  or  an^r  other  house  to  a 
nation  ?  For  a  nation  to  be  free,  it  is  sufficient 
that  she  wills  it.  Her  freedom  depends  wholly 
upon  herself  and  not  on  any  house^  nor  on 
any  individual.  I  ask  not  in  what  light  this 
cargo  of  foreign  houses  appears  to  others,  but 
I  Will  say  in  what  li^ht  it  appears  to  roe.  It 
was  like  the  trees  ol  the  forest,  saying  unto 
the  bramble,  **  come  thou  and  reign  over  us." 
And  in  which  said  libel  (amongst  other 
things)  are  contained  divers  other  malicious, 
scandalous,  and  seditious  matters,  of  and  con- 
cerning the  constitution  and  government  of 
this  kingdom,  and  the  power  and  authority  of 
the  parliament  thereof,  according  to  tbe  tenor 
following,  that  is  to  say, 

**  I  consider  there  form  of  parliament,*' 
(meaning  the'parliamentof  this  kingdom)**  by 
an  application  to  parliament*'  (meaning  the 
p^liamentof  this  kingdom)  *'  as  proposed  by 
this  society  to  be  a  worn-out  hackneyed  sul>- 
Ject,  about  which  the  nation  is  tired,  and  the 
parties  are  deceiving  each  other.  It  is  not  a 
subject  that  is  cognizable  before  parliament" 
(meaning  the  parliament  of  this  kingdom,) 
"  because  no  government  has  a  right  to 
alter  itself  either  in  whole  or  in  part.  The 
right  and  the  exercise  of  that  right  ap- 
pertains to  the  nation  only.  And  the 
proper  means  is  by  a  national  convention 
elected  for  the  purpose  by  all  the  people.  By 
this  the  will  of  the  nation  whether  to  reform, 
er  not,  or  what  the  reform  shall  be,  or  how 
far  it  shall  extend  will  be  known,  and  it 
cannot  be  known  by  any  other  means.  Par- 
tial addresses,  or  separate  associations  are  not 
testimonies  of  the  general  will.  It  is,  how- 
ever, certain,  that  the  opinions  of  men  with 
respect  to  systems  and  principles  of  govern- 
ment are  changing  fast  in  all  countries,  the 
alteration  in  England  within  the  space  of 
little  more  than  a  year,  is  far  greater  than 
,eould  then  have  been  beheved,  and  it  is  daily 
and  hourly  increasing.  It  moves  along  the 
country  with  the  silence  of  thought.  The 
enormous  expense  of  government"  (meaning 
the  government  of  this  kingdom)  *^  has  pro- 
voked men  to  think,  by  making  them  feel, and 
.  the  proclamation^  (meaning  his  majesty's  said 
«pmiiiiiatioo)  <'  baa  secved  to  iaciease  jealousy 


disgust.  To  prevent  therefore  tho^ 
commotions  which  too  often  and  too  suddenly 
arise  from  sufibcaled  discontents,  it  is  best 
that  the  general  will  should  have  the  full  and 
free  opportunity  of  being  publicly  ascertained 
and  known."  And  in  which  hbel  are  con- 
tained (amongst  other  things)  divers  othef 
malicious,  scandalous  and  seditious  matters  qf 
and  concerning ,  the  representation  by  the 
Commons  of  Great  Britain  in  parliament  as- 
sembled, and  of  and  concerning  the  power  and 
authority  of  the  parliament  of  this  kingdom 
according  to  the  tenor  following,  that  is  to  say, 

<*  I  wish  that  Mr.  Grey  since  he  has  era- 
barked  in  the  business  would  take  the  whcJe 
of  it  into  consideration,  he  will  then  see  that 
the  right  of  reforming  the  state  of  the  repre- 
sentation" (meaning  representation  by  the 
Commons  of  Great  Britain  in  parliament  as- 
sembled) "  does  not  reside  in  parliament^ 
meaning  the  parliament  of  Great  Britain)  "and 
the  only  motion  he  could  consistently  make, 
would  be  that  parliament"  (meaning  the  par- 
liament of  Great  Britain)  ''  should  recommend 
the  election  of  a  convention  by  all  the  people, 
because  all  pay  taxes;  but  whether  parlia- 
ment" (meaning  the  parliament  of  Greitt 
Britain)  "  recommendedf  it  or  not,  the  right  of 
the  nation  would  neither  be  lessened  nor  in- 
creased thereby.''  And  in  which  said  libel 
(amongst  other  things)  are  contsuned  divers 
other  malicious,  scandalous,  and  seditious 
matters  accordii^  to  the  tenor  following,  that 
is  to  say, 

**  Instead  then  of  referring  to  rolten 
boroughs,  and  absurd  corporations"  (meaning 
boroughs  and  corporations  of  this  kingdom) 
"  for  addresses,  or  hawking  them  about  the 
country  to  be  signed  by  a  few  dependant 
tenants,  the  real  and  effectual  mode  would  he 
to  come  at  the  point  at  once,  and  to  ascertain 
the  sense  of  the  nation"  (meaning  this  king- 
dom), <<  by  electing  a  national  convention^" 
(meaning  a  convention  of  the  people  of  this 
kingdom,  otherwise  than  in  parliament  as- 
seinbled). 

To  the  great  danger  of  our  happy  constitu* 
tion  and  government,  in  contempt  of  our  said 
lord  the  king  and  nis  laws,  to  the  evil  example 
of  all  others  in  the  like  case  offending,  and 
against  the  peace  of  our  said  lord  the  king,  hia 
crown  and  aigni^, :  Whereupon,  the  said  at- 
torney-general ofour  said  lord  the  king,  who  for 
our  said  Iprd  the  king,  in  this  behalf,  prosecu- 
teth  prayeth  the  consideration  of  theCourt  here 
in  the  premises,  and  that  due  process  of  law 
may  be  awarded  a^nst  hini  tne  said  Daniel 
Isaa£  Eaton,' in  this  behalf,  to  make  him 
answer  to  our  said  lord  the  king,  touching  and 
concerning  the  premise^  aforesaid. 

Tub  Special  Juby. 
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53  GEORGE  III.       ProeeeJings  agahut  Dmud  Imac  Eaian         fT^ 


Mr.  Isaac  Osborne^ 

Mr.  Itichard  Wood, 
Mr.  Daniel  Lambert, 
Mr.  James  Arthur, 
Mr.  Boyce  Coombe, 
Mr.  John  James, 
Mr.  Edward  Smith, 


Lawrence  Poultner- 

bill. 
King*stfeet. 
St.  MartinVlane. 
CopthaU-court. 
Austin- friars. 
Watline-street. 
Gracecnurcb-slreet 


Merchants. 


Ceumelfar  the  Proiectt/Mm.— Mr.  Attorney 
General  fSir  John  Scolt,  afterwards  lord 
FJdon,  and  suocessively  lord  chief  iusUce  of 
the  Common  Pleas  and  lord  chancellor] ;  Mr. 
Solicitor  General  [Sir  John  Mitford,  afterwards 
lonl  Redesdale,  and  lord  chancellor  of  Ire- 
land]; Mr.  Bearcroft,  Mr.  Baldwin,  Mr.  Wood 
[afterwards  a  baron  of  the  Exchequer]. 

Attomies.  —  Messrs*  Chamberlayne  and 
White,  Solicitors  to  the  Treasury. 

'     Counsel  for  the  Defendant.  — Mr.   Felix 
Vaughan,  Mr.  John  Gumey. 

Attornejf.'^Mt.  I.  A.  Bonney,  No.  4,  Percy- 
fitreet,  Rathbone- place. 

The  Information  having  been  opened  by  Mr. 
Wood,  the  Attorney  General  stated  the 
case  as  follows : 

May  it  please  yonr  lordship,  and  gentlemen 
of  the  Jtiry;->1  have  the  honour  to  attend 
you  in  the  discharge  of  my  official  duty,  for 
the  purpose  of  laying  before  you  the  grounds 
on  which  this  information  is  instituted,  and 
the  evidence  by  which  it  is  supported.  The 
late  attorney-general,*  in  the  discharge  of 
his  duty,  thou^t  it  incumbent  upon  him, 
from  the  peculiar  circumstances  with  which 
it  is  accompanied,  to  submit  this  case  to  the 
decision  of  an  English  jury.  Gentlemen,  the 
defendant  in  this  case  is  not  the  author  of  this 
work,  but  he  is,  as  I  shall  be  able  to  prove  to 
you,  most  indisputably  the  publisher  of  the 
work  in  question ;  and  the  circumstances  to 
which  it  will  be  necessary  your  attention 
should  be  directed,  are  the  fact  of  the  publi- 
cation, and  the  nature  of  the  work  which  is 


I  shall  not  on  this  occasion,  enter  into  any 
discussion  as  to  what  may  be  the  particular 
circumstances  under  which  it  mav  be  proper 
either  to  prosecute  or  to  forbear  the  prosecu- 
tion  of  tne  publisher ;  I  mean  not  to  enter 
into  the  consideration  of  the  propriety  of 
prosecuting  the  author,  or  of  prosecuting  the 
publisher ;  but  I  state  it  to  you,  under  the 
correction  of  my  lord,  as  a  rule  of  law,  indis- 
putably clear,  that  a  man  who  holds  out  to 
the  public,  a  publication  of  the  description 
which  I  impute  to  this  work,  is  guilty  of  the 
offence  imputed  to  him  in  the  indictment: 
and  that  man  cannot  state  himself  to  be  not 
guilty  of  offence,  since  a  pubtication  of  tibis 

^  ^  Sir  Ascfattnld  Micdonald. 


kind  is  cakukted  to  overturn  the  most  inva- 
luable rights  of  iodivuiuals;    it  can   hardly 
then  be  contended,  that  the  publisher  cazi  he 
guiltless,  nor  can  he  justify  his  ronduct.      la 
this  cause  I  know  not  wfaiat  can  be  said  for 
the  publisher,  who  in  this  particular  case  ia 
brought  before  you.     I  am  speaking  in  the 
presence  of  those  who  I  think  will  agiree,  that 
what  I  state  is  incapable  of  contradictkin ; 
that  audience  in  whose  presence  I  am  speak- 
ing,  know  the  governing  principles  ot  tint 
country  constitute  all  that  happiness^  and  ail 
that   glory  which    belong   to    Englisiunen, 
happy  are  they  if  they  nsve  but  the  good 
sense  to  retain  a  fondness  for  those  priviiegea 
which  secure  to  them  their  civil,  morale  and 
political  Uberty,  and  those  felktties^  which, 
under  the  protection  of  Providence,    were 
never  given  in  so  ample  a  maimer   to  any 
other  country  under  the  canopy  of  heaven^ 
— to  any  nation  on  the  face  of  the  earth; 
and  I  must  confess,  I  think  thb  aaseititHi  is 
incapable  of  contradiction. 

Some  time  since  we  had  the  good  sense  ta 
understand  and  know  our  supenor  privileges: 
it  was  not  then  thoiu^ht,  as  this  author  nas 
flippantly  asserted,  **  That  it  was  a  gc*od  ooa- 
stitution  for  courtiers,  placemen,  pensioners, 
borough-holders,  and  the  leaders  of  parties, 
and  these  are  the  men  that  have  been  the 
active  leaders  of  addresses,  but  it  is  a  had 
constitution  for  at  least  ninety-nine  parts  out 
of  an  hundred,  and  this  truth  is  every  dtj 
making  its  way."  But  men  of  all  descrip- 
tions, upon  reasoning  in  their  closets,  looking 
at  the  history  and  experience  of  mankind,  are 
thoroughly  convinced,  that,  in  point  of  feet, 
this  constitution  did  best  secure,  and  does  se- 
cure the  great  end  of  political  govenunent, 
personal  liberty,  perscmal  security,  and  the 
security  of  property :  it  was  not  as  this  author 
has  pleased  to  state  it;  but  men  in  every 
country,  speculating  on  the  nature  of  govern- 
ment in  every  country,  looked  to  Great  Bri- 
tain, as  the  most  fevoured  spot  under  the 
canopy  of  heaven. 

There  was  a  country  in  Europe,  which  in 
point  of  fact,  enjoyed  the  most  mild  and 
Denigoant  government  in  Europe  (I  mean 
France),  but,  at  the  same  time,  the  principles 
upon  which  it  was  enjoyed,  were  not  such  as 
to  secure  that  enjoyment,  with  that  security 
of  permanency  Uiat  rational  men  have  a 
right  to  look  to :  whether  it  was  thought  ne^ 
cessary  for  the  introduction  here  of  the 
same  effects  which  have  been  produced  in 
that  country,  that  this  government  should  be 
reviled  or  not,  I  know  not ;  but  as  you  have 
been  told  by  the  proclamation,  which  is  part 
of  the  record,  in  point  of  (act,  there  were,  in 
this  country,  seaitious  writings  of  all  sortL 
and  of  such  a  nature  as  upon  lune  authority  of 
this  author  I  assert,  never  made  their  ap- 
pearance in  this  country  before. 

The  Second  Part  of  the  Rights  of  Man  in- 
forms usy  that  the  author  felt  no  difficulty  la 
^tate,  that  during  the  late  wir  he  fotmed  a 
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design,  and  he  oommunicaled  ft  to  general 
Greene,  at  Philadelphia, — he  was  impressed 
ivith  the  idea  that  if  he  could  get  over  to 
Bn^land  without  being  known,  and  only  re- 
main in  safety  till  he  could  get  a  ]mblication 
out,  be  would  open  the  eyes  of  the  country, 
^  as  to  the  madness  and  stupidity  of  its  govern- 
ment He  authorizes  me  to  say  what  I  have 
stated,  when  he  expresses  a  wish  to  know 
the  manner  in  whicn  a  work  difierent  from 
what  had  been  customary  to  be  seen  in  Eng- 
land would  be  received,  before  he  proceeded 
fiffther. 

Gentleroen  of  the  jury,  this  proof  of  the 
systematically  mischievous  intentions  of  this 
author,  is  confirmed  by  the  diligence  with 
which  productions  of  such  a  nature  have 
been  dispersed  through  this  countr}r.  The 
chief  magistrate  of  this  country  (who  is  never 
^noe  represented,  in  this  publication,  as  the 
chief  magistrate  entrusted  with  the  powers 
the  consUtution  has  given  him  ^or  the  benefit 
efthe  country :  and  m  the  exercise  of  which 
he  is  restrained  by  the  law ;  his  duty  pre- 
scribed by  law ;  and  his  conduct  regulated  by 
legal  pnncipies)  thought  it  his  duty  to  state 
that  there  was  a  law  in  England,  tbat  might 
be  applied  to  those  who  dtued  thus  to  inter- 
rupt the  happiness  of  the  country ;  to  warn 
his  subjects,  not  as  this  author  has  repre- 
sented it,  asainst  a  temperate  and  free  dis- 
cussion of  the  principles  of  the  constitution 
of  this  couutry ;  but  against  seditious  wri- 
tings tending  to  mislead  the  public — writings 
•published  by  those  who  knew  the  nature  of 
the  constitution  of  which  they  were  treating 
not  to  be  such  as  they  represented  it  to  be. 
Gentlemen,  the  Second  Part  of  the  Rights  of 
Man  became,  afler  this,  the  subject  ofa  pro- 
secution in  this  country,  the  result  of  the 
trial  of  Mr.  Paine  was*,  (for  after  all,  the 
constitution  of  this  country  rests  on  the  pro- 
tection which  a  jury  will  ^ive  it)  the  result 
of  that  trial  was,  that  the  jury  in  this  place 
were  of  opinion  that  it  was  an  infamous  and 
scandalous  libel ;  the  author  of  the  work  was, 
as  he  stated  he  meant  to  be,  out  of  the  king- 
dom; he  came  here  in  1790,  and  published 
sucip  a  writing  as  he  confesses  never  before 
appeared  in  this  country ;  he  remained  till  he 
could  get  his  publication  out,  and  then  he 
was  gone ;  this  was  on  the  18th  December, 
1792  ;  his  majesty's  proclamation  stated  in 
•this  record,  had  been  issued  in  May,  1799. 

The  author  of  the  work  as  if  his  business 
was  to  revile  all  the  authority  in  the  country, 
did  not  wait  for  the  decision  of  the  jurv,  but 
employed  his  time  in  printing  this  book, 
-which  is  now,  gentlemen,  brought  before  you ; 
and  I  take  the  liberty  to  state  it  in  your  pre- 
sence, and  in  the  presence  of  the  country  at 
large,  that  without  exception,  it  is  the  most 
absurd  and  daring  libel  that  ever  was  pub- 
lished. 1  am  not  afraid  to  say  that  it  requires 
the  exertion  of  great  talents,  to  state  the  dis- 

•  See  the  tiial,  p.  857  of  this  vohimc. 


tinction,  if  there  be  o&e,  according  to  the 
laws  of  England,  between  this  sort  of  writing 
and  such  as  amounts  to  high  treason :  gen- 
tlemen, I  will  say  too  there  is  a  case  that 
may  happen,  that  a  publisher,  in  the  ordinary 
course  of  his  trade,  may  give  a  book  to  a 
customer;  that  he  may  dve  it  with  no  mo- 
tives moke  nor  less,  than  belong  to  an  honest 
tradesman,  he  may  yet  in  so  doing  expose 
himself,  if  the  work  be  dangeitms,  to  the  pe^ 
nalties  of  the  law. 

It  b  extremely  clear,  that  in  point  of  pab- 
Jication,  the  coloduct  of  the  party  mav  be 
very  different  as  to  criminal!^ ;  for  if  the 
work  upon  the  face  of  it,  purports  to  be  a 
work  reflecting  on  the  actual  government  of 
the  country,  in  any  particular  instance  in 
which  it  is  thought  proper  to  exercise  the 
powers  of  government ;  if  it  reflects  on  all  the 
constituted  powers  of  the  country,  and  upon 
those  who  exercise  those  authorities,  I  oeg 
leave  to  say  if  a  publisher  can  suppose  from 
the  circumstances  of  tlie  case,  that  he  does 
publish  it  at  a  risk,  and  is  yet  resolved  t» 
publish  it,  and  does  publish  it,  and  continues 
to  publish  it  at  the  same  risk,  if  so,  at  his 
rbk  be  it.  I  say  when  this  author  had  beea 
convicted  upon  a  verdict  of  the  jury  of  the 
country,  which  had  been  found  against  hint 
in  December,  1793,  it  was  becoming  those 
who  were  vending  the  First  and  Second  Part 
of  the  Rights  of  Man,  to  take  care  that  they 
did  not  publish  the  third  work  of  this  author, 
if  it  contained  matter  more  offensive  to  law 
than  either  the  First  or  Second  Parts. 

The  publication  in  question  was  sold  by 
the  defendant  so  late  as  the  month  of  Fe- 
bruary last ;  now  gentlemen,  under  these  cir- 
cumstances, I  think  I  might  submit  to  any 
man  in  Court,  with  respect  to  the  expediency 
of  this  prosecution ;  but  entering  my  solemn 
protest  against  the  necessity  of  giving  that 
evidence,  I  am  prepared  to  prove  to  you  that 
the  chief  magistrate  of  this  city,  in  obedience 
to  the  law,  and  in  the  laudable  exercise  of  his 
duty  tis  such,  took  the  trouble  to  inform  this 
man,  and  advise  him  that  he  was  doing  that 
which  he  ought  not  to  do,  for  that  the  law, 
as  he  was  advised,  would  not  permit  it;  tell- 
ing him  if  he  chose  to  act  on  any  other  ad- 
vice he  must  answer  for  it,  he  found  himself 
bound  to  watch  his  conduct,  and  if  he  chose 
to  act  as  a  good  subject  ought  to  do,  he  might 
protect  himself.  Gentlemen,  notwithstand- 
mg  that  the  defendant  still  persisted  in  giv- 
ing this  publication  to  the  worid ;  and  under 
such  circumstances,if  the  publication  be  as  it  is 
stated,  he  has  no  reason  to  complain  if  the 
law  is  applied  to  his  individual  qise.  Now 
gentlemen,  with  respect  to  the  paper  itself,  I 
am  very  far  from  saying,  that  any  intimatioii 
of  this  sort,  was  an  intimation,  which  any 
subject  was  bound  to  obey. 

Gentlemen,  it  is  fully  consistent  with  my 
duty,  to  remark  to  you  the  wisdom  of  the 
law  of  the  country  :  and  the  impropriety  of 
departing  fran  it,  on  speculalionsi  which  will 
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thiftv  the  author  nimpreflaota  tht  constitu^ 
tioD  as  it  stands ;  he  does  not  state  the  e&ct 
of  those  laws  as  he  knew  Ibem ;  it  was  not 
his  tntentioii  to  diaw  a  true  representatioo  of 
the  constitution  of  thb  country,  but  he  sat 
down  with  a  desi^  to  misrepresent  it,  and 
that  he  has  sachhced  in  every  page  of  hit 
hooky  the  real  truth  to  a  fondness  for  th^ 
principles  of  his  system,  and  to  forward 
which  he  had  declared,  was  the  inleution 
with  which  he  came  into  this  country. 

Look  at  the  book  where  he  speaks  of  the 
chief  magistrate,  and  considers  him  as  a  king 
and  as  a  man,  and  sive  me  leave  to  say,  that 
th^  wisdom  of  the  law  of  our  ancestors,  the 
wisdom  of  the  law  of  England  taught  them  ta 
look  at  man  as  he  is,  they  did  not  think  with 
tliis  self-sufficient  author,  that  num  was  all 
perfecticm,  but  that  we  were  beings  such  aa 
God  had  formed  us,  and  that  our  mfirmities 
were  to  be  corrected  by  the  system  of  laws 
which  were  formed  on  deep  reflection  and 
on  deep  experience.  Take  and  read  this 
book  througn,  and  after  you  have  so  donc^ 
is  there  any  of  you,  who  can  suppose  that  the 
king  of  this  countiy  has  any  |M>wer  of  being 
hurtful  to  this  countir?  Considering  the 
weakness  of  infancy,  the  dotage  of  old  age, 
and  the  imbecility  of  human  Ufe  in  general, 
why  did  not  tliis  gentleman  state  wat  the 
crown  of  this  country  was  a  trust  for  this 
countiy,  that  the  weaknesses  of  infancy,  the 
infirmity  of  old  age,  are  all  rectified  by  the 
infinite  variety  of  checks,  with  which  the  law 
has  guarded  tbe  execution  of  the  chief  magia* 
tracy  in  this  country  ?  Take  it  another  way ; 
observe,  this  gentleman  does  not  state  to  hts 
readers  the  constitution  as  it  is;  he  has  dot 
the  integrity  to  tell  them  tliat  tbe  constitu- 
tion of  mis  country  was  acknowledged  to  be 
a  constitution  securing  all  tbe  blessings  of 
civil  liberty,  not  only  by  the  subjects  ot  this 
country,  but  by  those  of  other  nations,  who 
were  looking  at  it  as  the  best  constitution 
that  could  fa«  framed,  a  constitution  which  is 
at  once  the  envy  and  admiration  of  the 
world. 

When  this  gentleman  was  describing  the 
nature  of  our  constitution,  why  not  state  the 
whole  truth  ?  he  should  not  have  vilified  it 
beyond  fair  reasoning  and  sober  argument 
Why  not  put  it  to.  the  people  of  England  as 
he  ouelit  to  have  done;«and  have  said,  when 
I  published  my  former  works  I  thought  ao 
and  so,  and,  in  support  of  those  opinions,  you 
will  find  I  have  published  this  work  of  which 
I  can  fairly  say,  you  will  find  in  this  book 
sober  reasoning  and  fi&ir  discussion?  I  hope 
the  law  of  England,  never  will  prevent  fair 
discussions,  nor  would  thb  man  have  been  ao 
object  of  prosecution,  if  tbe  work  had  con^ 
tained  fiiir  discussion  only,  and  not  scaada^ 
lous  and  malicious  abuse :  but  that  not  being 
the  case,  by  persisting  in  this  pubiicatioDy  he 
enters  into  a  conflict  with  the  law. 

I  say,  the  fan:  account  of  tbe  sense  of  ft^e 
passi§ea  whidi  will  be  read  to  yon^  ia  no 
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be  foimd  16  have  produced  more  miadrv  to 
the  public,  within  the  last  three  years  than 
f«rhaps  ever  existed  before.  I  say  the  reftcc- 
tion  which  that  remark  raises  in  my  mind,  is 
to  render  it  extremely  doubtful  whether  in 
my  situation,  i  should  not  better  do  my  duty 
%»  the  public,  by  following  the  rule  of  law, 
oa  I  fina  it  to  Ve  handed  down  to  me,  and,  as 
I  fifid  it  to  have  been  received  by  those  who 
teve  administered  it  in  past  ages,  than  in 
stating  to  you  any  suspicions  of  my  own, 
^th  respect  to  what  it  is,  or  ought  to  be.  I 
Oftv  distinctly,  this  defendant  had  a  right, 
•abject  to  this  qualification,  to  publish  this 
book,  for  I  find  the  law  to  be  such,  that  if  the 
liberty  of  the  press  is  not  infrin^,  or  vio- 
lAed,  it  is  essential  to  a  free  state.-«Gentle- 
men,  you  will  give  me  leave  to,  observe,  that 
an  all  states  which  have  not  been  founded  on 
larinciples  of  liberty,  in  them  the  liberty  of 
the  press  does  not  exist;  this  liberty  consists 
in  laying  no  restraints  on  publications;  every 
iieeman  has  an  undoubted  right  to  lay  what 
oentiments  he  pleases  before  tbe  public,  but 
if  he  publishes  what  is  improper,  he  must 
.take  tne  consequence  of  his  temerity. 

A  man  (says  a  fine  writer  on  this  subject) 
?may  be  allowed  to  keep  poisons  in  his  closet, 
.hut  not  publicly  to  vend  them  as  medicines, 
fond  to  this  he  adds,  it  is  necessary  to  prevent 
.improper  conduct,  and  that  to  censure  the 
'licence  is  not  to  attack  the  liberty  of  the 
.press. 

Gentlemen,  I  say  the  defendant  had  a 
right  to  publish  this  hook  if  he  chose,  leaving 
*it  to  vou  to  say  whether  he  had  done  right 
'in  puohshing  it, — without  attending  to  nis 
•duty  as  a  pumisher, — whether  you  find  vour- 
-selves  bound  to  censure  him  or  not  with  re- 
'spect  to  the  publicajdon  of  it.  Gentlemen, 
I  am  one  of  those  who  admit  that  a  case  has 
oever  occurred,  in  which  It  was  less  neeessaiy 
to  dispose  of  a  dry  question  of  law,  whether  a 
man'  might  or  not  freely  and  rationally  dis- 
course in  public,  or  otherwise,  on  the  princi- 
ples of  any  government  under  heaven,  and  I 
do  not  believe  the  case  ever  will  occur ;  or 
,that  a  jury  need  to  be  asked  that  question: 
but!  have  no  objection  to  say,  that  if  you 
can  take  up  this  book,  and  can  lay  your  hands 
upon  your  hearts,  and  can  say  that  the  author, 
with  the  knowledge  he  necessarily  must  have 
of  the  nature  of  the  constituti(Hi  of  this  coun- 
tiy, meant  &irly  to  represent  the  constitution 
of  this  country,  and  to  reason  upon  it,  and 
that  he  meant  to  state  the  principles  on 
which  the  constitution  of  other  countries 
were  formed,  and  the  effect  of  those  princi- 
ples, as  he  knew  them,  at  the  time  this  work 
was  published,  and  then  by  fair  reasoning 
without  a  seditious  intention,  that  he  meant 
to  draw  a  just  comparison,  and  that  he  did 
not  publish  this  work  purposely  to  argue 
down  the  system  of  law  and  the  constitution 
of  this  country,  I  do  not  ask  you  for  your 
irerdict 

Grnttonyni  what  i  impute  to  thi^  «oik|  is 
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more  nor  less  than  lliby  Tnaldng  the  oonati- 
tiited  authorities  of  this  country  inadequate  to 
the  end.  Gentlemen,  I  ap^l  to  vour  own 
attention  and  observation,  it  would  very  ill 
become  me  to  make  any  other  appeal.  The 
late  attoraey-general  thought  it  hecessaiy  to 
follow  up  this  prosecution,  my  reves^nce  for 
the  verdict  or  a  jury  of  inland,  and  my^ 
regard  for  our  excellent  constitution,  as  it  is 
eMabhshed,  has  induced  me  to  ask  for  your 
determination. 

£VIDENC£  FOR  THE  CrOWN. 

[The  printed  proclamation  produced.] 

Mr.  Vttughan.  I  submit  to  your  lordship> 
that  the  printed  proclamation  unsupported 
by  any  evidence  whatever,  cannot  be  te- 
ceived. 

Mr.  Attorney  General,  Mr.  Justice  Boiler 
has  received  it. 

Mr.  Gumey.  At  least  the  king^  printer 
should  be  called  to  authenticate  it. 

Mr.  Attorney  General,  That  is  not  neces* 
saiy  to  authenticate  an  act  of  parliament. 

Mr.  Gurney.  That  is  a  very  different 
thing. 

Lord  Kenyan,  I  think  I  ought  to  receive  it, 
I  will,  if  you  wish  it,  save  the  point  for  you. 

Mr.  Vaughan.  I  should  be  obliged  to  your 
lordship,  certainly. 

[The  printed  proclamation  read.] 

Charle$   Humphreys   sworn — ^Examined   by 

Mr.  SoUeUor  General. 

Look  at  that  book  fshowing  him  a  copy  of 
the  letter  to  the  addressers  J;  did  you  pur- 
chase it  ? — Yes. 

Where  ?->No.  81  Bishopsgato-street. 

Of  whom  ?— Of  the  defendant. 

When  ?— On  the  1st  of  Februarv. 

You  did  it  at  the  request  of  the  lord  mayor  ? 

[The  Utle  of  the  pamphlet  read.] 

Mr.  Faughan.  With  submission  to  your 
lordship,  I  object,  that  the  title  of  the 
pamphlet  is  not  fully  and  sufficiently  de- 
scribed in  the  information,  the  information 
states  only  **  Letter  addressed  to  the  Ad- 
dressers on  the  late  Proclamation,"  whereas 
the  title  continues,  **  By  Thomas  Paine,  Se- 
cretary for  Foreign  Afmirs  to  Congress,  &c." 
and  the  names  of  the  publishers.  • 

Lord  Kenyon,  I  must  acknowledge  that  in 
my  opinion,  it  is  abundantly  and  fiilly  de- 
scribed. 

Mr.  Attorney  General.  The  rest  seems  to 
be  rather  the  Utie  of  the  author  than  of  the 
book. 

[The  paragraphs  read  which  were  inserted 
in  the  information.] 

Mr.  Gum^.  My  lorJ,  fhrni  the  office  copy 
•©f  the  reconf  we  were  led  to  expect  that  we 
should  find  two  variances  in  this  information : 
which,  however  it  might  possibly  be  con- 
tend^ tiat  Ifaey  did  not  very  materially  alter 
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the'aense,  we  sln^ild  bave  submitted  must  ie 

fatal,  but  these  two  variances  have  been  at** 
tempted  to  be  concealed  by  erasures. 

Lord  Kenyan.  I  have  nothing  to  do  with' 
the  record,  but  as  it  stands  at  present; 
happy  indeed  is  the  clerk  who  never  made  « 
mistake  in  transcribing. 

Mr.  Gumey.  My  lord,  I  should  submit' 
that  the  existence  of  the  variances  in  the 
copy  of  the  record  delivered  to  us,  raises  sueh^ 
a  presumption  as  calls  upon  the  attorney- 
general  10  show  that  the  variances  were  curad 
before  the  issue  was  joined.  i 

George  Storey   sworn w— Examined   by  Mr.' 
Baldwin. 

1  believe  you  are  secretary  to  the  lord^ 
mayor?— Yes. 

Do  you  remember  the  defendant  betng^ 
brought  before  my  lord  mayor  P— I  do ;  it  was^ 
oustomaiy  when  his  lordship  received  infornia^* 
tion,  anonymous  or  otherwise,  to  send  lor  the» 
p«^son  complained  ofy  and  in  consequence  of 
some  infonnation  which  he  received,  he  sent 
for  the  defenilant. 

What  passed  on  that  occasion  ?<--My  lord 
mayor  asked  him  whether  the  information* 
was  true,  and  that  he  had  sold  the  publications 
mentioned. 

Mr.  Gumey.  My  lord,  I  submit  this  exami- 
nation is  irregular,  unless  Mr.  Baldwin  lays  a' 
ground  for  it,  oy  asking  in  the  outset  whether 
any  thing  passed  in  this  conversation  relative 
to  the  pamphlet  in  question. 

Lord  Kenyofi.  You  may  ask  that  qiieelion  if 
you  please. 

Mr.  Gurney.  In  the  conversation  you  are 
relating,  did  any  thing  pass  rdative  to  4h« 
<<  Letter  to  the  Addressers  r' 

Mr.  Attorney  General,  That  will  be  a  quae^ 
tion  in  cross-examination. 

Mr.  Gumey.  The  present  escamination  ia^ 
only  calculated  to  raise  a  prejudice,  by  facts 
which  are  not  relative  to  the  cause. 

Lord  Kenyan,  Does^this  go  to  the  fact  of 
the  publication  ? 

Storey.  He  replied  it  was  true  that  bei 
had  sold  these  publications. 

Mr.  Bakkcin,  Were  there  any  publicatiokis 
mentioned  > — I  believe  the  Rights  of  Man;  h« 
said  the  deputy  of  the  ward  had  been  to  him, 
complaining  of  his  selling  those  books^  bilt 
that  his  behaviour  was  such,  he  being  drunk 
atthe  time,that.he  had  not  paid  that  attention 
to  him,  that  he  otherwise  should  have  done.*^ 
He  reasoned  with  him  very  particularly  on 
the  impropriety  of  so  doing ;  at  first  it  seemed 
to  give  him  very  little  concern,  but  he  went 
away  promising  to  desistflrom  selHngtheni  m 
future. 

George  Storey,  cross-examined  by  Mr. 
Gumey. 

How  long  was  this  conversation?-— T  t^ink 
about  ten  minutes  or  a  quarter  of  va\  hetrr . 

Are  you  sure  it  was  not  much  longer  thaif 
a  quarter  of  an  hour  ? — ^I  can^t  say. ' 

^  <-^  T 
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In  your  evidence  upon  tetoccaston,  you 
stated  that  Mr.  Eaton  hesitated  at  selling  you 
the  '*  Letter  to  the  Addressers,"  but  that  b« 
did  it  in  consequence  of  his  wife  telling  hhxi 
she  knew  you,  and  had  sold  tou  some  of  Mr. 
Paine's  works  before  f — I  did. 

Upon  that  trial  the  jury  found  Mr.  Eaton 
"  guilty  of  publishing^  Imt  without  a  criminal 
intent^'— They  did. 

Mr.  Attorney  General,  I  dont  care  a  fkr^ 
thing  about  it,  but  I  must  object  this;  it  baa 
nothing  to  do  with  this  cause. 

Devbvcb. 

Mr.  Felix  Vaughan : 

Gentlemen  of  the  Juiy;  You  have  noir 
heard  fix>m  Mr.  Attomev-General  his  open- 
ing, together  with  the  whole  of  the  evidence 
produced  in  support  of  this  information :  and 
It  has  become  my  duty,  as  counsel  for  Mr. 
Eaton,  to  lay  before  you  such  plain  and  sim- 
ple observations  as  have  occurred  to  a  very 
r lain  and  simple  understanding;  butwhichy 
trust,  will  operate  in  your  minds  a  conclu- 
sion directly  opposite  to  that  desired  on  the 
part  of  the  prosecutors,  ag&inst  this  unhappy, 
or  rather  this  unlackv,  defendant. 

But,  gentlemen,  when  I  am  told,  and  from 
so  great  ao  authority,  that  in  this  cause  are 
recjuired  such  uncommon  talents,  to  distin- 
guish the  pamphlet  in  question  from  the 
crime  of  treason ;  and  when  I  reflect  on  Uie 
miseries  which  roust  ensue  to  this  man  and 
his  family,  in  case  he  were  c<mvicted,  my  heart 
sinks  within  me,  to  consider  the  importance 
of  having  undertaken  his  defence.  At  the 
same  time  I  am  comforted,  because  I  luaow  I 
shall  be  supported  by  the  learned  judge  who 
sits  on  the  bench ;  and  if  it  should,  from  any 
circumstance,  happen  that  I  were  unable  to  ^ 
through  with  this  defence,  you,  gentlemen,  in 
discharge  of  your  oaths,  are  bound  to  supply 
the  denciency.  "So  that  the  defendant  has 
also  to  rely  on  the  judgments  of  twelve  of  bis 
fellow  citizens;  and  therefore  it  is,  that  I 
hope  and  look  for  a  verdict  in  his  favour. 

Such  however  is  the  situation  in  which  we 
are  placed,  when  prosecuted  by  his  majesty's 
attomey-^neral,  that  the  chances  are  almost 
two  to  one  agunst  any  defendant  under  such 
a  prosecution;  for  the  attorney-general  claims 
a  right  to  reply  to  all  that  may  be  answered 
to  his  charge.  Consider  this  infinite  disad- 
vantage to  the  defendant,  viz.  that  the  pro- 
secutor has  two  addresses  to  the  jury,  and 
therefore  reserves  all  the  strength  of  his  ami- 
ment  till  the  time  comes  when  he  is  to  reply; 
and  thus  will  it  happen  to-day.  All  that  you 
have  hitherto  heard  is  but  a  sort  of  proem  for 
what  we  are  to  hear :  it  is  the  protatic  part  of 
the  drama,  very  necessary  and  well  calculated 
for  the  catastrophe  intended  to  be  produced. 
We  have  been  told  indeed  a  great  deal  about 
this  writing,  ita  authon  ana  ito  publisher; 
but  hardly  a  passage  of  it  lias  been  quotcdl 
AU  has  becB  matter  of  geoeial  lettexion;  u 
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I  believe  you  produced  a  letter  ^-I  do  hot 
recollect  a  letter. 

Have  you  no  recollection  of  a  letter  being 
read,  which  the  lord  mayor  had  recdved  from 
Mr.  Reeves  at  the  Crown  and  Anchor,  re* 
s^)ecting  Mr.  Eaton  ? — I  cannot  say. 

Will  you  venture  to  say  upon  your  oath, 
that  the  lord  mayor  did  not  read  to  Mr. 
Eaton,  a  long  letter  from  Mr.  Reeves?—! 
oannot  recoU^t 

Will  you  say  upon  your  oath,  that  such  a 
letter  was  not  r^?~No,  certainly  I  will 
not.  The  only  information  I  beheve  was 
written,  in  a  disguised  hand  upon  the  back  of 
a  card  of  Mr.  Eaton's ;  to  the  best  of  my 
knowledge  and  remembrance,  this  is  the 
minute  f  made  at  the  time,  ^  Isaac  Eaton, 
about  selling  seditious  libels,  who  promised 
tedisooatinueit." 

I  will  refresh  your  memory  respecting  this 
letter ;  do  not  you  recollect  that  Mr.  Reeves 
compkuned  of  Mr.  Eaton  selling  seveivl  sedi- 
tious pamphlets  besides  the  Righta  of  Bfan, 
and  among  them  the  duke  of  Richmond's  let- 
ter to  colonel  Sharman  ^— I  do  not  recollect  it. 

Will  you  venture  to  swear,  that  no  conver- 
sation passed  between  Mr.  Eaton  and  the 
lord  mayor,  about  the  contents  of  that  letter } 
— I  can't  say. 

Do  not  you  recollect,  Mr.  Eaton  putting 
this  question  to  the  lord  mayor,  **  now  it 
could  possibly  be  criminal,  to  publish  a 
pamphlet  before  it  had  been  declared  to  be  a 
libel  by  the  verdict  of  a  jury  ?'' — I  cannot  at- 
tempt to  enter  minutely  into  what  passed ;  I 
cannot  attempt  to  swear  to  any  particulars. 

Will  jfou  swear  that  that  did  not  pass  ? — 
No,  I  will  not. 

But  you  do  recollect  Eaton's  telling  the 
l*rd  mayor  of  this  drunken  deputy  who  went 
to  reprove  him  for  a  breach  of  the  law  ? — 
Yes. 

Mr.  Baldadn,  Afler  this  conversation,  did 
the  lord  mayor  say  any  thing  to  him  ?— Only 
wished  him  a  good  morning,  and  I  believe 
he  told  him  the  penalties  he  would  be  sub- 
ject to. 

Charles  Hwnphries  again. 

Mr.  Gumey,  Mr.  Eaton  did  not  sell  you 
this  pamphlet  very  willingly  P—IIe  did  not. 

I  Detieve  you  were  under  the  necessity  of 
employing  some  art,  to  induce  him  to  sell  it? 
— ^i  was,  I  was  directed  so  to  do. 

Mr.  Attorney  General,  What  do  you  mean 
by  art,  tell  us  what  you  did  ?-^He  asked  me 
for  what  purpose  I  wanted  it;  as  I  had  pur- 
chased some  of  Mr.  Paine's  works  on  the  l7th 
of  January,  he  asked  me  whether  I  would 
purchase  the  rest,  as  there  yrere  more  coming 
aut;  he  asked  me  if  I  wanted  to  bind  them 
up  together,  I  told  him  I  probably  should ;  he 
asked  me  when  I  would  call  agam,  I  told  him 
in  the  course  of  a  week  or  a  fortnight 

Mr.  GttTfiey.  It  was  on  the  17th  of  Janu- 
ary that  you  purchased  the  "  Righta  of  Man;** 
for  selhng  which,  Mr.  Eaton  was  tried  at  the 
Old  Bailey  ir-Yes. 
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];frinciples  bave  been  laid  down  by  wbich  you 
might  determine  the  question  before  you,  or 
by  which  we  mighv  have  conducted  this  de* 
fence.  We  are  to  lay  the  grounds  of  the 
whole  cause,  and  to  build  up  a  fortress  of 
protection  for  this  unfortunate  man,  whose 
thoughts  were  as  far  from  those  imputed  to 
him  by  this  charge,  as  the  poles  of  the  earth 
are  from  each  other. 

Gentlemen,  it  seems  to  have  'been  expect- 
ed, that  you  would  hear  from  us  a  deal  or  out- 
rageous declamation  upon  subjects  of  public 
liberty.  If  a  man  vrill  speak  on  subjects  of 
that  description,  it  is  impossible  to  be  other 
than  declamatoiy,  because,  in  general,  they 
consist  of  axioms,  whose  tmth  stares  you  in 
the  face ;  and  all  that  such  a  man  can  say, 
is,  '^  How  excellent  are  these  things !  how  in- 
dispensible  to  our  happiness !  How  criminal 
DQUSt  those  be,  who  attempt  to  deprive  us  of 
tliem !"  But,  gentlemen,  I  am  persuaded  that 
fairness  and  candour  are  the  best  weapons  we 
can  use  in  behalf  of  the  defendant.  I  will 
therefore  freely  make  to  you  my  profession  of 
faith,  on  the  principles  bv  which  I  conceive 
we  should  all  ot  us  be  guiaed  in  this  question ; 
I  am  very  far  from  maintaining  extravagant 
doctrines,  or  approving  every  thuig  I  have 
heard  respecting  them. 

Among  the  numerous  proceedings  obser- 
vable in  our  jurisprudence,  tl\ere  is  no  pro- 
ceeding which  contains  so  much  obscurity, 
ambiguity,  and  confusion,  as  this  charge  of 
sedition,  malice,  and  so  on,  by  libel.  I  do  not 
say  the  charge  of  libel,  for  that  term  contains 
nothing  imputed  to  the  defendant  by  this  in- 
formation. Nothing  can  iix  that  upon  him, 
but  the  adjectives  implying  the  qualities  to  be 
found  in  this  libel  or  oook  (for  I  use  the  term 
in  its  innocent  sense);  and  these  oualities 
arise  out  of  the  intention  he  had  in  puolishing 
this  book.  It  is  certain,  that  this  ambiguity 
and  confusion  have  created  in  the  minds  of  a 
great  number  of  well  meaning  men  extreme 
dissatisfaction  and  discontent.  Of  this  dis- 
content, a  great  deal  is  well  fomided ;  but  it 
must  be  owned,  that  a  great  deal  is  likewise 
unfounded.  But  while,  on  the  one  hand,  it 
is  contended  that  no  mere  opinions  dcUvered, 
but  that  actions  only,  are  fit  objects  of  public 
punishment — it  has,  on  the  other,  with  equal, 
if  not  greater  vehemence,  been  maintained, 
that  every  thing,  true  or  false,  rational  or 
otherwise,  if  it  happen  to  be  offensive  to  par- 
ticular descriptions  of  society,  is  to  be  re- 
pressed with  the  utmost  rigor  which  the  law 
can  inflict.  Each  of  these  opinions  I  hold  to 
be  extremely,  though  not  equally  dangerous, 
and  nothing  shall  at  any  time  influence  me 
to  defend  either  the  one,  or  the  other,  in  tlie 
present  cause,  or  upon  any  future  occasion ; 
yet,  gentlemen,  it  is  with  no  small  sorrow, 
that  I  have  observed  the  latter  6f  them  re- 
duced to  practice  in  a  way  sufficient  to  alarm 
us  for  the  very  foundations  of  liberty  and  per- 
sonal security.  We  have  seen  a  system  of 
things  unknown  before  to  the  people  of  £ng. 
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land;  we  have  seen  persons  getting  them- 
selves together  in  holes  and  comers,  and 
erecting  themselves  into  an  Imperium  in  ij»- 
perio,  under  pretence  of  defending  the  English 
constitution.  These  associators,  for  so  they 
style  themselves,  are  so  many  mere  ini- 
Quisitors,  who  have  spread  themselves  and 
Uieir  sectaries  through  every  part  of  the  coun- 
try, from  the  Channel  to"  the  Tweed,  and 
from  thence  northwards;  but  the  chief  tri- 
bunal, and  the  grand  inquisitors  of  all,  hold 
their  ofBce  at  the  Crown  and  Anchor  tavern, 
in  London.  It  is  not  immediately  in  evidence, 
but  in  my  own  mind  I  have  not  the  smallest 
doubt  that  it  is  to  them  we  are  indebted  for 
the  prosecution  of  to-day.  It  is  from  them 
that  advice  against  this  unfortunate  defendant 
was  communicated  to  the  lord  mayor;  who 
thereupon  employed  his  spies,  his  emissaries, 
or  informers,  or  whatever  else  you  please  to 
call  them,  for  the  purpose  of  obtaining  a  con- 
viction, which,  if  obtained,  must  brmg  Mn 
Eaton  and  his  family  to  inevitable  ruin. 

Gentlemen,  when  vou  consider  that  I  am 
counsel  for  a  man  in  tnese  circumstances,  you 
will,  I  am  sure,  favour  the  little  which  may 
be  offered  to  you  on  his  behalf,  with  a  patient 
attention.  And  you  will  look  into  all  that  has 
been  or  may  be  advanced  against  him,  either 
in  this  information  or  out  of  it.  with  an  eye 
of  jealousy  and  mistrust,  which  is  never  un- 
becoming an  English  jury. 

Gentlemen,  I  trust  tliat  Mr.  Attorney-Ge- 
neral will  not  be  dissatisfied  with  the  princi- 
ples I  have  hitherto  contended  for.  I  declare 
m  the  outset,  that  all  malicious  and  intei)- 
fional  mischief,  is  at  all  times  and  equally 
punishable,  by  whatever  means  it  may  be 
effected ;  and  that  it  is  the  same,  in  point  of 
criminality,  whether  such  intention  ,be  com- 
pleted by  the  tongue  or  by  the  hand,  by  the 
pen  or  by  the  poignard.  If,  therefore,  this 
has  been  proved  on  the  defendant ;  and  that 
in  the  publication  of  this  book,  his  designs 
were  wicked,  seditious,  and  malicious,  as  in 
the  charge  before  you,  he  could  have  no  claim 
whatever  to  an  acquittal.  As  it  is,  I  must 
intreat  you  will  exam'me  attentively  the  dif^ 
ferent  parts  of  the  information,  having  pre-  - 
viously  considered  the  act  of  parliament 
known  by  the  name  of  the  Libel  Bill,  upon 
the  benefits  of  which  I  shall  not  enlarge  (the 
author  and  first  mover  of  the  question  beinj^ 
now  present  in  court)  however  gratifying  it 
might  have  been  to  my  own  feelings. 

Gentlemen,  by  that  bill,*  it  is  said,  tliat 
the  jury  sworn  tor  the  trial  of  the  issue  be- 
fore them,  in  matter  of  libel,  are  to  judge  of 
tlie  whole  matter  put  in  issue.  If  you  nave; 
been  frequently  in  this  place,  you  must  know 
that  an  issue  on  any  trial,  is  nothing  more 
than  an  affirmation  of  the  charge  on  one  side^ 
and  a  denial  of  it  on  the  other,  which  the  jury 
are  to  decide  upon  by  the  evidence  produc^ 
to  them.    Now,  gentlemen,  all  that  is  in  cyi- 
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Would  any  of  ^ou  risk  the  fmnishment  oT 
such  an  offence,  if  you  knew  it  to  be  so,  even 
were  you  reduced  to  the  k)we8t  condition  or 
fife?  Why,  the  multitude  of  evil  desi^s  hcr^ 
imputed  to  this  act,  is  something  like  lord 
Burleigh's  shake  of  the  head ;  which,  being 
explained,  meant  a  long  series  of  reflections 
on  the  consequences  of  the  Spanish  armada. 
The  charge  is  indeed  of  no  common  sort,  and 
we  are  told  by  Mr.  Attorney  General,  that  it 
is  little  less  than  treason,  at  least  a  cousin 
German,  or  some  near  relation  to  iL  But  if 
so,  why  is  the  defendant  brought  here  for  & 
misdemeanor  ?  Whv  is  he  not  prosecuted  for 
the  crime  of  which  he  is  guilty,  so  that  a  due 
proportion  may  be  observed  between  his  crime 
and  his  punishment  ?  You,  gentlemen,  will 
remember,  that  you  are  not  brought  here  to 
judge  of  any  charge  like  that  of  treason ;  but 
of  that  which  stands  upon  this  record,  im- 
puting to  the  defendant  objects  and  motives^ 
which,  to  criminate  him,  must  be  made  out 
to  your  certainty  and  satisfaction. 

But  gentlemen,  be  pleased  to  attend  to  the 
passage  I  have  just  read  from  the  informa- 
tion, and  observe  how  the  motives  and  the 
objects  imputed  to  the  defendant,  and  the 
means  he  is  said  to  have  used  for  the  attain- 
ing them  are  huddled  together,  without  dis- 
tinction, and  as  it  were  with  a  purposed  ob- 
scurity and  confusion.  I  will  endeavour  to 
divide  and  analyze  it,  so  that  it  may  be  re- 
duced to  common  sense.  And  first  it  appears 
by  it,  that  his  motives  were  malice  and  sedi- 
tion :  secondly,  that  his  objects  were  to  bring 
his  majesty's  person  into  hatred  and  con- 
tempt, and  to  excite  seditious  meetings  and 
conventions  among  his  majesty's  subjects ;  all 
which  were  to  be  effected  by  the  means  of 
bringing  his  majesty's  proclamation  into  dis* 
regard,  and  by  representing  the  constitution 
and  government,  as  a  system  of  tyranny,  in- 
justice, and  oppression.  Whether  the  de- 
fendant has  had  such  motives  and  objecU  you 
can  only  judcc  by  the  evidence  of  the  means 
he  is  said  to  nave  used,  viz.  the  mere  act  of 
selling  this  book  to  the  worthy  informer,  who 
is  the  witness  in  this  cause. 

Gentlemen,  Mr.  Attorney  General,  resenr- 
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dence  amounts  to  no  more  than  this,  that  the 
defendant  published  a  siipenny  pamphlet, 
and  that  the  lord  mayor  sent  to  him,  desiring 
him  not  to  publish  another  book  called  '<  The 
Rights  of  Man." 

Gentlemen,  I  do  not  understand  that  the 
lord  mayor  is  a  lawyer :  where  has  he  learnt 
his  law?  I  suppose  from  the  Crown  and 
Anchor  tavern ; — his  law,  if  he  has  any,  must 
come  from  the  other  side  of  Temple-bar,  per- 
haps from  the  association  we  have  spoken  of, 
for  I  never  heard  of  its  being  extracted  from 
coffee  or  sugar,  or  any  other  article  of  com- 
merce in  this  city.  I  know  he  is  a  municipal, 
but  I  never  heard  of  his  being  a  judicial 
officer;  although  he  seems  in  this  instance  to 
have  supposed  he  had  an  authority  of  the 
latter  kind,  and  is  of  opinion,  that  by  warning 
a  man  a^inst  any  act,  he  has  the  power  to 
prevent  his  doing  it.  But,  gentlemen,  I  sub- 
mit to  you,  that  the  whole  of  this  history 
about  the  lord  mayor  is  totally  out  of  the 
question,  and  that  you  ou^ht  so  to  consider  it ; 
for  the  beauty  of  the  whole  is,  that  the  wit- 
ness has  said  nothing  about  this  pamphlet — 
he  has  told  us,  that  the  lord  mayor  never  had 
any  conversation  with  the  defendant,  but  con- 
cerning the  book  called  "  The  Rights  of 
Man,"  and  of  seditious  publications  in  gene- 
jrai.  Does  the  lord  mayor*s  opinion  make 
them  so  ?  Most  assuredly  not.  They  are  to 
be  construed  and  decided  upon  by  your  opi- 
nions, by  a  jury  of  the  country,  who  are  cer- 
tainly, as  Mr.  Attorney  General  has  said,  the 
^reat  support  of  the  constitution,^— and  I  fear 
Its  greatest,  if  not  its  only  support.  And  as 
that  is  now  become  your  duty,  let  me  again 
and  again  intreat  you,  that  should  you  have 
belonged  to  any  of  these  associations,  voix 
will  cast  from  your  minds  -every  prejudice  tliey 
may  have  created,  so  that  it  may  no  longer 
bias  or  contaminate  your  verdict. 

The  defendant,  not  being  much  in  favour, 
and  having  perhaps  some  private  enemies 
Among  those  associators,  nor  with  the  drunken 
deputy  that  you  have  heard  of^  is  brought 
forwards  by  a  public  prosecution,  and  is 
charged  by  the  iniormation  as  follows :  '^  That 
the  said  Daniel  Isaac  Eaton,  being  a  wicked, 
malicious,  seditious,  and  evil  disposed  person, 
and  greatly  disaffected  to  our  said  lord  the 
king,  intending  to  stir  up  and  excite  discon- 
tents and  seditions  among  the  subjects  of  our 
said  lord  the  king,  and  to  bring  the  said  pro- 
clamation into  disregard  and  contempt  among 
his  subjects,  and  to  alienate  and  withdraw  the 
affection,  fidelity,  and  allegiance  of  his  said 
majesty's  subjects,  from  his  said  majesty's 
person  and  government,  and  wickedly,  and 
maliciously,  and  seditiously,  to  insinuate,  and 
cause  to  be  believed,  by  all  the  liege  subjects," 
&c.  &c. 

What !  Gentlemen,  is  all  this  contained  in 
the  single  fact  that  is  in  evidence,  viz.  the  sale 
of  a  sixpenny  pamphlet?  Were  a  man  con- 
scious of  all  this,  would  he  risk  the  conse- 
quence to  gam  by  it  a  i^cnny  or  two-pence  ? 


ing  himself,  no  doubt,  for  his  reply,  has  taken 
but  little  or  very  slidit  notice  ot  the  pamphlet 
before  you ;  but  when  the  time  comes,  you 
will  hear  the  whole  artillery  of  his  eloquence 
discharged  upon  it.  Hitherto,  we  have  heard 
a  great  deal  about  the  **  Rights  of  Man,**  and 
the  circumstances  of  its  publication,  and 
about  the  intentions  of  its  author ;  but  I  ask, 
what  have  either  of  them  to  do  with  the  ques- 
tion you  have  to  try  ?  Is  any  part  of  that 
book  upon  the  record,  or  before  the  Court  ? 
Certainly  not.  And  Vet  they  are  a]!  mixed  up 
together,  so  as  to  produce  a  conclusion  in  your 
mmds  fatal  to  the  defendant,  who  is  by  this 
means  to  be  convi9ted  of  designs  fatal  to  the 
English  constitutibn,  "  the  envy  and  admira- 
tion of  the  world."  As  to  this  latter  express 
sion^  it  is  indeed  in  the  pamphlet  j  but  will 
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the  learned  eentleman  contend,  or  can  you  be 
persuaded,  that  every  man  and  every  book, 
telling  you,  that  the  constitution  oC  England 
is  not  the  envy  and  admiration  of  the  world, 
must  therefore  be  criminal  ? 

Gentlemen ;  I  believe,  nay,  I  know  I  could 
read  you  many  books,  in  which  it  is  said,  that 
the  English  constitution  is  neither  the  per- 
fection of  human  wisdom  nor  of  human  hap- 
piness. Observe,  gentlemen,  that  I  do  not 
partake  of  such  sentiments,  for  I  hold  the 
constitution  of  England  in  that  state  of 
puritv  wherein  I  know  it  has  existed,  and  in 
which  I  hope,  before  I  die,  to  see  it  exist,  in 
as  much  veneration  as  any  person.  I  am  per- 
suaded, I  shall  not  be  misunderstood  in  any 
observations  respecting  it;  but  its  original 
and  pure  condition  is  well  worth  looking  afler, 
when  we  are  told  by  a  very  elegant  writer, 
that  the  English  constitution  had,  for  a  long 
time,  been  advancing,  with  rapid  strides, 
towards  a  popular  government ;  but  that,  now 
having  attained  its  summit  in  that  way,  it  is 
taking  a  contrary  course,  and  is  now  declin- 
ingi  by  gentle  degrees,  towards  a  perfect  and 
absolute  monarchy.  He  contends  also,  that 
it  is  much  better  so  to  continue,  than  trying 
to  relieve  ourselves  from  such  a  change  of 
our  condition ;  because  it  is  much  quieter  to 

fo  on  as  we  are ;  and  that  all  this  wiU  happen 
y  slow  and  imperceptible  gradations.  Tnis, 
says  Mr.  Hume,  is  the  natural  death,  or  (to 
use  the  delicate  expression  he  has  borrowed 
from  an  ancient  lan^iuage)  the  Euthanasia  of 
the  English  constitution  .•  Gentiemen,  there 
is  no  doubt,  but  that  death  is  a  state  of  pro- 
found quiet ;  but  I  hope,  that  whenever  our 
country  shall  arrive  at  such  a  dissolution  of 
its  principles,  this  author's  description  will  be 
something  more  than  metaphorical.  I  hope, 
that  the  natural  and  political  existence  of 
every  Englishman  will  then  be  lost  togeUier. 
Of  this  I  am  sure,  that  when  the  latter  is 
gone,  the  former  is  not  worth  having. 

Let  us  look  a  little  farther  into  the  structure 
of  this  information,  and  I  think  we  shall  be 
led  to  no  small  discoveries  as  to  the  object  in- 
tended bv  it.  There  are,  in  all,  six  passages 
extracted  from  the  book,  and  charged  as  cri- 
minal upon  the  publisher,  Mr.  Eaton.  These 
passages  are  some  of  them  said,  to  be  of  and 
concerning  Ihe  constitution  and  government; 
others  of  and  concerning  the  representation, 
power,  and  authority  of  parliament ;  but  the 
sixth  and  last  is  not  stated  to  be  of  and  con- 
cerning any  thing.  However,  eentlemen,  as 
it  is  said  of  a  good  epigram,  that  its  sting  is 
ever  to  be  found  in  its  tail ;  so,  as  I  take  it,  it 
is  with  this  information,  the  whole  scope  and 
design  of  which  may  be  found  in  the  last 
passage,  extracted  firom  the  pamphlet.  Mr. 
Paine  says,  "  that  instead  of  resorting  to 

*  See  Hume's  Essay,  Whether  the  British 
government  inclines  more  to  absolute  mo- 
narchy, or  to  a  republic.  Essays,  vol  1, 
p.  (rdi  8vo  1809. 


rotten  boroughs  and  absurd  corporations,  for 
addresses,  or  hawkins  them  about  the  coun- 
try, to  be  signed  by  a  few  dependant  tenants, 
the  best  way  would  be  to  come  to  the  point  at 
once,  and  to  ascertain  the  sense  of  the  nation, 
by  electing  a  national  convention."  Why, 
gentlemen,  if  this  is  of  and  concerning  any 
one,  it  must  be  of  and  concerning  the  rotten 
boroughs,  the  absurd  corporations,  and  the 
dependant  tenants :  and  is  it  so  wicked,  sedi« 
tious  and  malicious,  to  treat  with  disrespect/ 
such  great  and  distinguished  persons,  as  the 
voters  in  rotten  boroughs,  or  'the  dependants 
who  sign  addresses? 

Now,  gentlemen,  as  the  extremes  of  things 
are  said  oflcn  to  meet,  let  us  bring  the  end  of 
this  information  to  the  beginning,  and  observe 
how  exactly  they  fit  one  another.  At  the 
outset  Jwe  are  told  of  evil  designs  against  the 
constitution,  and  at  last  of  sedition  against 
borough-mongers  and  rotten  corporations. 
Why,  gentlemen,  if  such  rotten  coiTporations 
exist  (which  you  understand  as  well  as  I  do), 
and  if  they  are  to  be  upheld  as  the  legitimate 
constitution  of  this  country,  can  there  be  a 
doubt  of  the  cause  of  this  prosecution  >  Why 
does  not  every  one  see  that  it  is  to  protect 
borough-mongerfj,  and  their  property,  that 
thb  information  has  been  iilca  ?  If  I  were 
possessed  of,  or  connected  with  this  species  of 
property(  for  so  it  is  called),  and  were  1  base 
enough  to  wish  its  continuance  for  my  own 
profit  and  advantage,  what  would  be  my  con- 
duct? Whv  I  should  cast  within  my  own 
mind,  whether  it  would  not  be  proper  to  sup- 
press alt  publications  on  the  subject  of 
Iwroughs.  If  I  were  determined  to  support 
that  interest,  per  fas  et  nefat,  I  should  never 
think  it  safe  till  t  could  prevail  in  having  a 
prosecution,  i  should  never  rest  until  I  had 
thrown  the  broad  shield  of  tl>is  information 
between  myself  and  the  public.  But  the  at- 
torney-general is  a  man  of  honour  and  a 
gentleman,  so  that  without  telling  the  plain 
naked  truth,  I  would  say ;  "  Sir,  here  are  base 
and  virulent  libels  abroad  ;  they  swarm,  they 
fly  in  covies  over  the  nation ;  and  they  con- 
tain strong  insinuations  that  the  government 
is  not  so  pure  as  it  ought  to  be.  They  tell  us, 
the  government  isexpensive— wicked  creatures 
to  say  it  is  expensive  ! — and  that  this  expense 
goes  to  courtiers  also.  Now,  Sir,  we  are  the 
persons  to  whom  this  government  is  benefi- 
cial, and  what  is  to  become  of  it  when  we  are 
no  more  ?  Prosecute  in  time,  or  where  is  this 
to  end :  for  what  is  the  English  government 
but  a  majority  of  the  boroughs  in  parlia- 
ment ?" 

And  vet,  in  this  point  of  view,  it  mav  be 
doubted,  whether  prosecutions  of  this  kind 
are  very  prudential,  or  a  political  measure. 
For  first,  they  raise  into  lignt  all  that  mi^ht 
be  kept  secret;  and  revive  in  our  memories 
what  otherwise  might  have  been  forgotten : 
How  long  it  is  since  any  of  us  have  seen 
*'  The  Rights  of  Man,"  or  any  other  of  Mr. 
Paine'8  writings?    As  objects  of  sale,  they 
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have  lone  disappeared  from  before  the  public 
eye ;  and  this  defendant  would  not  have  been 
brought  here  to  day  on  that  account^  had  it 
not  been  for  tbe  spies  of  the  lord  mayor,  who 
have  entrapped  hiin  into  his  present  unfortu- 
nate situation. 

For  good  and  sufficient  reasons,  no  doubt, 
**  The  Rights  of  Man'*  have  been  introduced 
^'into  the  cause,  which,  give  me  leave  to  say, 
must  want  a  deal  of  bolstering,  if  what  is  not 
in  question,  must  be  brought  forward  in  its 
support.  Permit  me  also  to  say  a  word  or  two 
on  that  pamphlet.  On  account  of  certain 
passages  reflecting  on  the  revolution  and  the 
House  of  Hanover,  the  author  was  convicted , 
by  a  special  jury  in  this  court.  But  what 
use  has  there  not  been  made  of  his  name,  in 
every  town  and  village  tliroughout  the  king- 
dom >  nay,  what  use  was  there  not  made  of  it 
before  his  trial,  and  before  his  conviction? 
Let  me  call  to  your  memories,  whether  eoing 
into  any  place  of  public  resort,  you  dia  not 
find  all  the  ioumais  of  the  day  stuck  as  full 
fts  they  could  hold,  with  paragraphs,  as  mali- 
cious and  as  scandalous  as  ever  were  vented 
on  the  head  of  man ;  and  this  before  his  con- 
▼iction,  when  he  stood  under  the  protection 
of  the  law,  and  I  will  add  under  that  of  Mr. 
Attorney-General's  information.  For,  by 
the  same  laws,  under  which  he  was  prose- 
cuted, ought  he  to  have  been  protected ;  and 
it  would  greatly  have  added  to  the  dignity  of 
the  character  of  that  officer,  had  he  caused 
the  same  proceedings  to  have  been  filed 
against  the  calumniators  of  Mr.  Paine,  as  had 
been  exhibited  against  the  writings  of  Mr. 
Faine.  It  would  have  been  an  act  worthy  of  the 
eeruor  morum  in  a  great  and  a  generous  nation. 
Political  enmities  would  have  ceased,  and 
nothing  but  a  sense  of  justice  would  have 
reigned  among  the  people.  Instead  of  that, 
what  have  we  seen?  One  part  of  our  fellow 
fiubjpcts  have  been  associated  against  the 
other.  An  imperium  in  imperio  has  b^en 
raised  amongst  us,  as  if  the  laws  of  the  coun- 
try were  insufficient  for  public  purposes. — 
This  author  or  rather  his  name,  nas  become 
f^  means  of^  oppression,  raised  up  by  these 
judicial  dsBmons  against  the  poor  mhabitants 
of  this  country,  who  have  happened  unfortu- 
nately to  imbibe,  with  their  mother's  milk,  a  j 
strong  attachment  to  liberty.  After  all,  is  { 
this  book  answered? — By  whom  is  it  an-  j 
ftwered? — By  no  one  whom  any  of  us  re-  t 
member.  I  am  persuaded  that  there  must  | 
exist,  in  the  hearts  of  many  people,  a  lurking 
6|ffection  for  this  man,  arising  firom  the  re-ac-  ' 
iion  of  the  prosecution,  whicn  his  name  has 
undergone.  Is  it  then  wise  to  be  eternally 
prosecuting  his  book,  and  every  one  who 
happens,  in  an  unguarded  moment,  to  sell  it 
for  the  small  advantage  that  may  accrue  from  i 
that  sale  ? 

The  passages  to  which  the  exceptions  were 
made,  were  omitted  by  the  printers  in  tlieir  . 
second  edition  of  '<  The  Righta  of  Man." 
Tbe  pxinten  of  tbat  editioa  were  prosecuted ; 


— they  pleaded  guilty,  and  were  convicted. 
Surely,  nere  was  example  sufficient^  if  tiiat 
alone  was  the  object. — Why  extend  it,  be- 
yond the  printers,  to  the  numberless  pub- 
lishers, who  perceiving  in  it  many  maxima, 
not  only  innocent,  but  laudable,  published 
till  such  time  as  the  second  edition  was  con- 
dcmnefl  by  the  courts  of  law.  From  that 
time  the>j  stopped  their  sale :  yet,  after  ail 
this,  it  is  judged  necessary  to  bring  Mr.  Eaton 
before  a  jury  for  this  Letter  to  the  Addressers, 
in  order  that  he  may  increase  the  number  of 
persons  now  under  fine  and  imprisonment  ! 
Good  God !  Is  every  thing  with  the  name  of 
Thomas  Paine  to  be  libellous  and  criminal  ? 
When  he  tells  you  that  our  country  should 
be  the  world,  and  oiu*  religion  to  do  good,  I 
should  be  glad  to  know  whether  that  aiad 
other  opinions  of  the  same  kind  are  criminal. 
Gentlemen,  all  this  persecuting  practice  re- 
minds us  of  Cadmus  and  tht  serpent.  These 
writings  resemble  the  virulent  teeth  of  that 
serpent,  which  he  would  not  leave  above 
ground,  but  planted  them  beneatli  it,  until 
ttiev  rose  in  such  a  crop,  as  no  honest  or 
well  meaning  man  can  ever  wish  to  return  in 
this  enlightened  nation. 

But  let  us  look  into  other  passages  of  the 
Letter  to  the  Addressers,  contained  in  the  in- 
formation, and  respecting  the  constitution. 
It  is  charged  and  held  out  to  be  a  great  crime, 
that  Mr.  JPaine  has  said,  ^  that  it  is  a  »>od 
constitution  for  courtiers,  borough-holders, 
and  pensioners.'' — ^Why,  if  there  are  such 
persons,  and  they  are  "  the  active  leaders  of 
addresses,"  whb  doubts  but  that  it  is  good  for 
them ;  their  actions  prove  that  they  think  it 
so.  From  borough-holders  (if  any  such  people 
exist)  may  they  not  become  courtiers  ?  And 
from  courtiers,  may  they  not  become  pen- 
sioners? And  if  so,  what  is  the  state  of^the 
English  constitution  ?  Is  it  conformable  to  the 
spirit  of  the  constitution,  that  the  representa- 
tion of  the  country  should  have  become  the 
property  of  a  few  individuals  ?  Of  what  na- 
ture is  property  ?  It  is  the  rightful  possession 
of  what  I  have  acquired  by  my  industry,  or 
what  is  confirmed  to  me  by  the  laws  of  the 
land.  But  where  is  the  law,  either  common 
or  statute,  or  is  it  among  any  of  the  systems 
of  law,  which  though  permitted  amongst  us, 
seem  as  it  were  to  cross  our  original  juris- 
prudence, that  we  find  a  tpleration  for  this 
diaboUcal  species  of  pretended  property^ 
Why,  suppose  a  place  without  eitner  house 
or  tree,  should  send  as  many  members  to  par- 
liament as  the  county  of  Middlesex,  is  this  to 
be  called  a  property  ?  If  you,  an  English 
jury,  can  look  on  such  property  with  an^ 
thing  but  abhorrence ;  if  you  can  consider  it 
as  a  legal  part  of  the  English  constitution, 
your  hearts  do  not  beat  within  your  bosoms 
after  the  manner  of  your  fathers,  who  did  so 
much  for  its  establishment  on  principles  of 
wisdom  and  independence. 

Mr.  Paine  eoes  on  to  sa^,  rather  strondy, 
^  that  it  is  a  Dad  constitution  for  iuo^-iiim 
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-parts  ofthenatioaout  of  one  hundred.^  Thb 
as  said,  in  reference  to  the  persons,  who,  fta 
be  says,  find  their  advantage  under  it.  But 
why  may  we  not  speak  of  it  as  we  think  of  it  ? 
why  not  speak  as  freely  of  the  body  politic,  as 
of  the  body  natural  ?  It  is  my  misfortune,  to 
have  a  very  unhealthy  constitution;  and 
when  I  meet  with  a  man  of  the  same  appear- 
ance with  myself,  I  suppose  he  has  a  very 
bad  constitution  likewise.  In  the  same 
manner,  when  I  find  that  in  all  the  constitu* 
tions  of  Europe  there  was  once  that  third 
estate,  which  is  said  to  be  the  splendour  of 
our  leg»l  government ;  and  when  I  find  that 
it  is  now  lost  in  them  all  by  means  of  fraud 
and  corruption,  I  cannot  help  looking  with 
anxiety  to  our  present  representation.  We 
are  told,  it  b  the  envy  and  admiration  of  the 
world  :  yet,  in  point  of  fact  that  is  not  true, 
as  we  know  from  two  recent  examples. 

But,  says  Mr.  Attorney  General,  till  within 
these  three  years  the  kingdom  of  France  had 
a  mild  and  benignant  government.  Gentle- 
men, I  do  not  know  whether  the  learned  gen- 
tleman has  ever  travelled  in  that  country ; 
but  of  this  I  am  sure,  that  if  so,  he  b  the  first 
traveller  who  ever  returned  with  such  an  ac- 
count Are  not  our  books  filled  with  rela^ 
tions  of  bastiles  and  of  cruel  imprisonments  P 
If  ever  you  resided  in  the  capital  of  this  be- 
nignant government,  what  did  you  find  but  a 
motley  appearance  of  filth  and  finery?  and  in 
the  provinces  what  did  you  observe  but  luxury 
and  grandeur  in  the  midst  of  disease  and 
poverty  ?  The  griping  band  of  corrupt  courtiers 
bad  fastened  upon  every  thing  profitable  or 
valuable,  while  the  cottase  of  the  peasant 
remained  unthatched,  his  children  ill-clothed 
and  worse  educated,  to  support  the  folly  and 
license  of  the  metropolis.  Is  it  to  be  won- 
dered, if  being  so  treated,  the  people  should 
now  break  forth  in  violence  ana  cruelty? 
But  give  me  leave  to  speak  from  mv  own  ex- 
perience as  to  the  mercantile  and  middle  ranks 
of  life  in  France,  among  which  I  have  known 
men  of  as  much  virtue,  and  of  as  pure  princi- 
ples, whether  moral  or  political,  as  ever 
existed  in  this  country  or  any  other. 

I  ask  Mr.  Attome^^  General,  and  I  hope 
for  an  answer  to  tms  question,  Has  this 
observation  on  the  Enshsh  representation 
never  been  made  before  T I  assert  that  it  ha8> 
and  in  much  stronger  language,  and  I  hold 
the  proof  in  my  hand,  viz.  the  petition  pre- 
sented to  the  House  of  Commons,  accepted 
by  the  House  of  Commons,  and  entered  on 
the  Journals  of  the  House  of  Commons.  It 
is  a  petition  received  at  a  time  when  others 
were  rejected  on  the  subject  of  a  reform  in 
our  parliamentary  representation.  Permit 
me  to  read  you  two  extracts ;  and  first  it  is 
atated,  **  that  the  petitioners  complain  of  a 
grievaoce,  detrimental  to  their  interests,  and 
contniijr  to  the  spirit  of  the  constitution.'* 

A  grievance,  if^I  understand  the  termrighty 
is  something  bad,  if  not  uncommonly  mid; 
a&dwbatistbegnevaiwe}    Wby^'^teitbi 


elective  frtochise  is  so  partially  and  unequally 
distributed ;  and  in  so  many  instances  com- 
mitted to  bodies  of  men  of  such  very  limited 
numbers,  that  the  nu^ritv  of  your  honourable 
House  is  elected  by  less  than  fifleen  thousand 
electors ;  which,  even  if  the  male  adults  in 
the  kingdom  be  estimated  at  so  low  a  num- 
ber as  three  million&^  is  not  more  than  the 
two  hundredth  part  or  the  people  to  be  repre* 
sented." 

The  proportion  of  the  nation  represented  I's 
but  the  two  hundredth  part  of  the  whole ! 
and  this  ia  a  grievance,  entered  as  such  on 
the  Journals,  and  with  the  consent  of  Uke 
House  of  Commons.  Why,  then,  one  hun- 
dred and  ninety-nine  out  of  two  hundred  are 
unrepresented,  which  is  a  grievance  in  the 
constitutkm.  Will  it  be  said  that  this  is  not 
the  same  language  with  that  of  Mr.  Paine  ?  Is 
it  not  a  grievance  ?  Is  it  not  bad  tor  one 
hundred  and  ninety-nine  out  of  two  hundred? 
All  the  diflference  consbts  in  the  larger 
measure  of  badness  complained  of  hy  the  pe- 
titioners ;  since  Mr.  Paine  says,  the  constitu- 
tion b  bad  for  only  ninety-nine  out  of  one 
hundred.  If  so,  is  it  criminal  to  have  writ- 
ten in  this  pamphlet,  what  is  at  least  not  dis- 
countenanced on  the  Journab  of  the  legisla* 
ture  itself? 

Think  not  gentlemen,  that  I  mean  to  speak 
with  slight  or  disrespect  of  that  petition,  or 
of  the  gentlemen  who  signed  it  In  my  mind 
it  does  them  immortal  honour ;  and  pursuine 
that  line  of  conduct,  as  I  doubt  not  tney  will, 
it  will  render  their  names  dear  to  our  latest 
posterity. 

Thus  fiur,  I  hope  that  the  defendant  is 
rescued  from  some  of  the  charges  in  this  in- 
formation.  In  one  of  the  passages  to  which  I 
have  alluded,  it  b  said,  that  the  constitution 
consbting  of  three  separate  systems,  is 
expensive.  What  then  I  May  I  not  say  so 
without  any  breach  of  the  truth  ?  We  are  a 
great  and  commercial  people,  with  great 
establishments,  colonies,  ana  foreign  posses- 
sions. It  may  be  good  to  have  there  an  exten- 
sive military  force,  with  an  expense  adequate 
to  those  purposes,  upon  the  supposition  that 
it  is  faithfully  applied.  But  it  is  said  by  Mr. 
Paine,  and  here  seems  to  be  the  great  crime 
of  all,  <<that  we  have  yet  a  constitution  to 
form ;  and  that  the  means  should  be  by  a 
convention."  All  this  we  are  told,  b  highly 
culpable,  if  not  treasonable. 

Gentlemen,  it  b  not  fair  to  prosecute  any 
man  for  words  of  a  doubtful  meaning,  and 
nothing  contributes  more  to  injtistice  than  a 
misrepresentation  of  an  author^s  language.— 
Convention  was  not  alwavs  an  odious  term 
amongst  Bnglishmen ;  and,  standing  as  it  does 
in  this  booK,  how  do  you  know  but  Uie 
author  might  mean  exactly  such  a  convention 
as  that  of  1688? 

Had  the  information  stated  this  fairly,  it 
would  have  placed  together  upon  the  reeord, 
all  that  was  advanced  by  the  book  on  the  sub- 
ject; we  sfaouU  iban  hare  fetipd  thaA  the 
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writer^  so  hr  from  wishing  diaotder  md  con- 
AuHon,  has  stated  the  manner  as  well  as  the 
reasons  for  carrying  it  into  execution.  **  I 
wish,''  says  the  author,  "that  Mr.  Grev, 
since  he  has  embarked  in  the  business,  would 
take  the  whole  of  it  into  consideration.  He 
would  see  that  the  only  motion  he  could  con- 
sistently make,  would  be,  that  parliament 
should  recommend  a  convention.''  What  is 
this,  but  providing  the  most  peaceable  mode 
for  such  a  measure  ?  Let  it  originate  with 
parliament ;  it  is  possible  they  may  be  will- 
mz  to  abdicate  such  part  of  their  power, 
which  may  be  good  for  the  people  to  possess^ 
they  may  think  it  iittine  to  cut  away  the  dif- 
ferent corruptions  which  the  hand  of  time 
has  introduced.  If  you  could  bring  the 
wbhes  of  the  people  to  one  point,  they  would 
know  their  own  political  interest  too  well  to 
do  themselves  a  mischief,  and  you  would 
know  whether  they  meant  to  have  any,  and 
what  reform.  The  convention  of  France,  of 
whose  acts  wc  have  been  told  so  ofUn,  is  no 
where  mentioned  in  the  course  of  the  book  ; 
which,  indeed,  was  published  before  any  of 
us  heard  there  was  such  a  thing  in  contem- 
plation. It  is  easy  to  jp^nt  the  massacres 
which  have  taken  place  m  that  country;  and 
you  will  hear  of  them  more  than  once,  in  the 
course  of  Mr.  Attorney  General's  reply ;  but 
afkr  all,  they  are  subjects  of  sorrow,  and  not 
of  exultation ;  for  though  the  people  of  that 
country  are  now  our  enemies,  they  are  still 
our  fellow  creatures.  If  we  are  to  reason 
from  the  example  of  conventions,  cast  your 
eyes  on  the  other  side  of  the  Atlantic ;  com- 
pare the  effects  among  those  who  resemble  us 
in  laws,  in  manner,  in  language,  in  relieion. 
Behold  the  laws  administered  at  a  small  ex- 
panse ;  the  commerce  and  population  of  the 
American  continent  increasmg,  and  extend- 
ing beyond  what  could  have  been  foreseen  or 
believed;  and  then  determine  whether  the 
argument  is  for  or  against  conventions  in 
matters  of  reform.  As  to  what  is  s»d  of  our 
having  no  constitution,  take  the  word  con- 
stitution in  the  sense  here  defined,  and 
that  completely  justifies  it  Ever^r  writer 
is-  to  be  understood  according  to  his  own 
definitions;  and  the  only  answer  I  shall 
give,  is  the  passage  of  page  17.  ^'Aconsti- 
tution  is  a  thing  antecedent  to  government ; 
it  is  the  act  of  the  people,  creatine  a  ^vem- 
inent,  and  giving  it  powers,  and  aefinmg  the 
limits  and  exercise  of  the  powers  so  given.'' 

I  have  but  two  remarks  to  add ;— the  first 
of  this  instrument,  and  this  charge  called  an 
information.  In  form, it hasan  omission,  which 
is  somewhat  new — I  believe,  in^ely.  There 
is  omitted  one  of  the  principle  qualities  of 
the  charge  of  libel,  I  mean  the  word  '^  false." 
Consider  what  a  difference  that  must  make 
in  the  extent  of  any  charge.  For  will  it  be 
said,  that  there  is  no  difterence  .  between  a 
direct  political  truth,  and  a  direct  political 
falsehood  ?  I  have  not  made  this  an  oojection 
in  point  of  law  to  thecourtybecauseit  may  be 


so  argued  in  a  future  stage  of  this  proceeding,  if 
necessary.  But  it  is  a  question  for  you  consi- 
dering the  whole  matter  put  in  issue,  whether 
that  word  *'  false  "  ought  or  ought  not  to  have 
been  left  out.    Is  it  true,  that  these  addresses 
come  only  from  rotten  boroughs,  and  absurd 
corporations  ?    Is  the  rest  of  the  matter  of 
this  book  true  f    It  must  be  either  true  or 
false ;  and  it  is  not  charged  to  befaUe,    'Why 
then,  I  ask,  is  it  fitting,  upon  such  a  char^, 
that  Mr.  Eston  shall  he  brought  here,  and 
attacked  by  this  formidable  phuanx,  by  such 
a  regiment  of  advocates  as  we  do  not  often 
see,  the  defendant  havinz  but  two  inexpe- 
rienced men  to  oppose  the  most    veteran 
and  devoted  troops  m  his  majestv's  service. 

It  remains  for  me  only  to  observe,  as  to 
the  intention  of  the  publisher,  which,  if  inno 
cent,  I  care  not  what  you  think  of  the  panopb- 
let  Upon  this  ground  I  set  my  foot.  The 
conversaUons  held  at  the  lord  mayor^s,  and 
the  publication  by  the  defendant,  were  both 
prior  to  any  conviction  of  this  book.  The 
prosecutors  have  attempted  to  prove  the  in- 
tention ;  but  I  say,  they  have  failed  in  this 
part  of  their  case.  I  shall  leave  the  whole 
upon  this  one  question  :   Do  tou  on  not  bc- 

LI  EVE,  THAT  WHEN  THE  DEFENDANT  TOOK 
THIS  BOOK  FROM  HIS  SHELF  WITH  TH£  ONB 
HAND,  AND  RECEIVED  SIXPENCE  FOR  IT  WITS 
THE  OTHER,  THAT  HE  MALICIOUSLY  AND  MIS- 
CHIEVOUSLY ENTERTAINED  IN  UIS  MIND 
THOSE  CRIMINAL  MOTIVES,  THOSE  CRIMINAL 
OBJECTS,  AND  THOSE  CRIMINAL  MEANS  AL- 
LEGED AGAINST  RIM,  AND  ALL  OF  WHICH 
YOU   ARE   BOUND   TO  FIND  BY  YOUR  VERDICT? 

Gentlemen  of  the  jury,  I  have  now  to  sur- 
render the  defendant  into  your  hands.  Take 
him  ;  do  what  you  please  with  him ;  but  re- 
collect, that  the  situation  he  stands  in  to-day 
may  become  that  of  yourselves  to>  morrow. 
For  you  also  may  be  accused,  and  be  as  Uttle 
guilty  of  the  charge  as  Mr.  Eaton,  while  the 
only  difference  between  you,  may  be  that  of 
your  several  properties ;  for  he,  unhappily,  b 
not  worth  fifty  pounds  in  all  the  world.  Nay, 
were  it  in  private,  I  should  not  fear  to  ask  you, 
whether  by  reading  aloud,  or  by  lending,  or 
in  some  other  way,  exposing  this  book  you 
have  not  made  yourselves  liable  to  prosecu- 
tion. All  this  might  happen  to  you  without 
any  seditious  or  malicious  motives.  And 
can  you  lay  your  hands  upon  your  hearts, 
and  say,  that  the  defendant  published  with 
those  motives?  Look  well  to  the  charge, 
and  see  whether  it  is  proved  to  your  satisfac- 
tion, by  the  evidence  produced,  or  by  that  of 
common  sense. — Suffer  no  vile  prepossessions 
to  bias  vou,  nor  let  any  eloquent  paits  of 
the  reply  distract  your  jud^ents.  Re- 
member that  you  are  to  sacrmce  no  victims 
to  clamour,  or  to  vulgar  reputation:  but  that 
the  eyes  of  your  countrv  are  upon  you  in  the 
verdict  you  are  presently  to  deliver.  Reflect 
upon  it  calmly,  consider  it  coolly,  as  a  duty 
that  you  owe  to  yourselves  and  to  your  pos^ 
lerity,  to  your  consdeoces  and  to  your  God« 
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And  if  a  prejudice  should  have  heen  in- 
atilled  into  3'ouy  that  whenever  liberty  is 
mentioned  property  is  in  danger,  do  not  be 
carried  away  by  it,  but  see  whether  property 
does  not  increase  in  the  same  proportion  with 
liberty.  Look  around,  and  see  whether 
there  ever  was  a  great  and  commercial 
country  where  there  was  nothing  but  slavery; 
the  g^rass  grows  in  the  streets  of  Antwerp, 
nrhich  was  once  the  common  mart  for  all  the 
nations  in  Europe:  but  from  the  moment 
tliat  liberlv  was  crushed  in  that  city,  com- 
merce took  her  flight,  and  its  mercantile 
prosperity  was  no  more.  To  insure  the 
principles  of  public  liberty,  is  to  insure  the 
existence  of  property  in  this  country.  You 
ivill  therefore  coolly,  but  solemnly,  consider 
on  your  verdict  as  you  value  its  consequen- 
ces to  yourselves  and  to  the  public ;  as  you 
are  true  and  honest  men ;  as  you  are  freemen 
and  merchants  of  the  city  of  London,  spe- 
cially chosen,  and  sworn  for  that  duty. 

But,  gentlemen,  I  beg  pardon  for  taking  up 
so  much  of  your  time.  You  are  now  going 
to  hear,  from  one  of  the  first  men  in  the 
country,  all  that  his  duty  recjuires  him  to 
urge  in  reply.  You  will  observe  it  accurately : 
and  as  far  as  it  affects  the  defendant,  as  to 
his  acquittal,  or  his  conviction,  I  sit  down, 
in  the  fullest  persuasion,  that  your  verdict 
will  terminate  in  the  former ;  and  that  you 
will  send  him  home  with  a  joyful  heart  to 
comfort  his  family. 


Reply. 


Mr.  Atiorney  General.  Gentlemen  of  the 
Jury ; — If  I  did  not  think  the  present  case  of 
the  greatest  importance,  I  would  not  trouble 
you  even  with  these  few  words  in  answer  to  a 
speech  which  you  have  heard  delivered  with 
unquestionable  abilities  and  talents,  but 
where  much  has  been  said  entirely  foreign  to 
the  question  before  you,  if  those  few  words 
did  not  appear  to  me  to  be  exceedingly  mar 
terial. 

Gentlemen,  whether  it  has  arisen  from 
custom,  or  from  what  cause  it  may  have  arisen, 
I  cannot  say,  but  it  has  so  happened  that 
every  question  of  this  kind  is  generally  made 
rather  the  trial  of  the  officers  of  the  crown, 
instead  of  the  defendant,  by  the  imputation 
of  unworthy  motives  to  that  officer  of  the 
crown  in  instituting  this  species  of  trial. 

Gentlemen,  my  Earned  friend  has  done  me 
the  honour  to  suppose  that  I  have  done  that 
for  which  no  man  in  England  entertains  a 
more  soverei^  contempt  than  myself,  which 
is,  the  making  an  eloquent  speech  on  an 
occasion  hke  the  present,  since  it  has  always 
appeared  to  me  tliat  the  duty  of  a  coimsel 
for  the  prosecution  consists  in  stating  fiicts 
fairly  to  the  jury,  and  reasoning  with  candour 
on  those  facts.  I  should  betrav  that  impor- 
tant and  sacred  trust  which  has  been  reposed 
in  me,  aud  should  no  longer  desire  to  be 
continued  in  the  diacbaixe  of  the  dulies  of 
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that  situation  which  I  onworthily  fil,  if  I  do- 
parted  from  those  sacred  principles  which 
actuate  my  conduct  in  thb  place,  as  the  ser- 
vant of  the  crown,  prosecuting  a  subject  of 
the  crown,  well  knowuig  that  I  am  bound  by 
the  duty  of  my  office  to ^o  justice  to  that  sub- 
ject equally  as  much  as  to  the  crown  itself. ' 
Gentlemen,  if  I  betray  my  duty  to  that  suIk 
jcct,  I  betray  my  duty  to  the  crown.  It  is 
the  duty  of  all  to  acquiesce  in  your  verdict ; 
and  God  forbid  that  I  sliould,  standing  her» 
in  the  exercise  of  my  duty,  betray  anv  wishes 
for  any  otlier  verdict  than  that  ^hich  will  be 
dictated  by  the  strictest  justice. 

Gentlemen,  I  am  bound  to  do  more  thaa 
this ;  to  assure  you,  and  through  you  to  as- 
sure the  public,  that  I  did  not  bring  this 
charge  before  the  public  till  I  had  duly  con- 
sidered it,  and  the  consequences :  I  must  say 
it,  not  in  vanity,  but  in  mtitude,  and  as  a 
duty  owing  to  tlie  individufQ  hin^self,  whom  I 
here  represent,  that  no  way  can  so  certainly 
insure  nis  approbation  as  the  fair  and  just 
exercise  of  my  best  talents. 

Gentlemen,  I  wish  you  carefully  to  consider 
the  case  as  proved  to  you,  and  to  determine, 
without  prejudice.  Far  be  it  from  me  to  urge 
you  to  deliver  a  verdict  agunst  the  defendant, 
if  the  case  is  not  proved  to  you ;  if  the  case  be 
not  a  case  of  guilt,  I  doubt  not  but  he  will 
meet  with  an  acquittal ;  if  it  be  a  case  of 
guilt,  it  is  my  duty  to  ask  a  jury  of  the  coun- 
try for  their  verdict.  When  this  gentleman, 
sitting  by  me,  informs  you,  that  by  your  ver- 
dict the  defendant  may  be  subjected  to  fine 
and  to  imprisonment;  and  that  ne  has  a  wife 
and  several  children  dependant  on  his  labours; 
God  forbid  that  I  should  have  a  temper  so 
discordant  with  the  lenity  of  tliose  laws  undef 
which  I  live,  but  to  wish  that  you,  acting 
under  that  consideration,  will  yourselves  be 
satisfied  as  to  your  verdict,  as  humane  men, 
and  as  conscientious  men,  but  above  all,  as 
jury  men,  under  the  oath  you  have  taken. 
No  man  more  warmly  wishes  than  I  do  that 
you  should  consider  the  consequences  of  your 
verdict  carefully  and  deliberately,  and  form 
your  decision  with  impartiality. 

Gentlemen,  I  will  now  only  trouble  yoa 
with  a  single  word  with  respect  to  those  asso- 
ciations  in  the  country,  to  which  my  learned 
friend  alluded.  Gentlemen,  I  do  not  stand 
here  to-day,  to  discuss  before  yt>ii,  whether 
they  were  right,  or  whether  those  are  in  the 
right  who  have  chosen  to  call  them  an  tm- 
perium  in  imperio.  My  learned  firiend  has 
said  that,  in  which  I  perfectly  agree  with  him, 
which  is,  that  this  business  was  commenced 
by  the  late  attorney-general,-— a  eentleman, 
who,  in  the  discreet  discharge  of  his  duty, 
never  can  be  exceeded  by  any  successor. 

Of  that  gentleman  I  will  say,  that  had  he 
been  called  upon  to  protect  Mr.  Paine,  if  Mr. 
Paine  could  nave  satisfied  him  tliat  it  was  a 
case  which  admitted  of  a  defence,  no  man 
Jiving  would  have  given  him  a  more  willing 
ear;   geoUemcO|  you  all  know   that  tlie 
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persons  eonductiii^  theie  proiecotkmft  are  I  one  has  a  i%ht  to  that  proper^,  which  labour 
Dound  to  carry  them  on  in  discbaree  of  the  I  and  indnstiy  have  procured  him.  We  can 
ditties  of  their  ofhce,  and  that  for  the  pubUc  here  enjoy,  and  leave  to  our  children  that  pro- 
good;  and  men  are  placed  in  these  situations  {  perty,  which,  under  the  blessing  of  Provi- 
with  a  view  to  make  themselves  useful  to  the  |  dence,  we  have  been  able  to  obtain.  That 
country.  But  you  have  had  in  proof  that,  I  has  bieen  declared,  over  and  over  a^in,  to 
which  I  believe  when  it  once  comes  to  be  '  be  the  indisputable  and  indubitable  right  of 
iidly  considered,  will  not  allow  of  any  extenna- 1  the  subjects  of  this  country, 
tion ;  for  what  did  Mr.  Paine  do?  He  came  |  My  learned  friend  speaks  of  the  oppressions 
into  this  country,  for  the  express  purpose  of  ^  of  the  old  government  of  France.  1  say,  that 
pdblishing  such  a  work  as  never  was  pub-  !  compared  with  the  present  existing  govern- 
£shed  here  before.  A  jury  was  asked,  whe-  ment  of  France  (if  it  may  be  called  a  govern- 
tber  that  book  was  a  fair,  reasonable,  honest  ment)  it  was  mild ;  but  when  you  talk  of 
discussion,  statins  the  facts  as  they  are,  and  bastiles,  will  my  learned  friend  count  with  me 
leasoning  upon  it  honestly.  This  jury  gave  |  bastile  for  bastfle;  if  he  will,  he  wilt  soon  be 
their  determination  in  this  place,  that  that  [  counted  out  of  court  Gentlemen,  no  man 
publication  was  a  libel ;  he  directly  eoes  and  j  can  dispute  it,  that  more  of  n;al  liberty,  and 
publishes  this  book,  which  is  now  berore  you,  ;  of  solid  public  happiness,  has  in  fact  been  en- 
and  in  it  he  libels  the  attorney-general,  and  joyed,  for  a  longer  period  of  time,  in  this  than 
/  disclaims  all  reference  to  a  jury.  Is  the  de-  in  any  other  country  imder  heaven. — Now,  if 
fendant  then,  who  publishes  such  a  book,  and  Tou  look  back  to  the  fif^nth  page  of  thb 
under  such  circumstances,  a  person,  who  can    book,  you  will  perceive  that  this  author  has 


have  anv  very  great  claims  to  indulgence  ? 

Gentkmen,  this  is  not  all ;  for  my  learned 
lifend  introduces  to  me  a  principle,  which  I 
oonfess,  as  far  as  relates  to  mv  observation,  is 
perfectly  new ;  he  states  it  thus,  that  a  book 
IS  not  to  be  considered  as  libellous,  when  it 
comes  out  of  the  hands  of  the  publisher, 
until  it  has  been  proved  so  by  a  jury.    Here 


wickedly  and  blasphemously  employ^,  from 
the  Holy  Scriptures,  that  passage  which 
contains,  I  believe,  the  expostulation  of  the 
Almighty  with  the  Jews,  when  they  wanted  a 
king.  I  believe,  with  this  author,  that  if  a 
thing  is  good,  it  will  not  sufier  by  investiga- 
tion and  discussion ;  stating  it  properly,  mean- 
ing to  do  all  the  mischief  which  the  work  is 


Sssuch  a  receipt  for  disobedience  to  the  law  calculated  to  do  ;  but  my  learned  friend  says, 
of  the  land,  that  for  my  own  part,  I  do  not,  on 
this  principle,  see  what  could  operate  to  the 
conviction  of  the  author  or  publisher  of  any 
publication  whatsoever.  Much  has  been  said 
about  the  petition  of  the  society  of  the  Friends 
of 'the  People,  in  the  endeavour  to  palliate 
the  expressions  employed  in  this  pamphlet 
But,  eentleroen,  having  the  honour  to  be  a 
member  of  the  House  of  Commons,  I  will 
mention  to  you  the  difference  between  that 
petition  presented  to  that  House,  and  this  pub- 
lication. In  that  petition,  certain  grievances 
were  stated  indeed,  but  that  in  the  most  re- 
spectful manner.     I  pray  God,  that  there 


that  an  act  is  never  criminal  till  it  is  proved 
so.  Therefore  the  question  before  you  is,  is 
the  work  criminal  ?  Is  this  publication  crimi- 
nal or  not  ? 

Gentlemen,  I  am  not  ashamed  to  state,  la 
the  ftce  of  this  court,  and  in  the  face  of  the 
country  at  large,  that  there  is  not  a  question 
relating  to  the  boroughs  of  this  country,  that 
can  come  with  propriety  into  the  question 
which  now  waits  your  determination.  And 
as  to  those,  who  talk  of  restoring  to  the  con- 
stitution that  purity  which  never  existed,  it 
Should  be  considered,  that  this  is  a  subject 
upon  which  a  man  may  reason  speciously; 


liever  may  come  a  time  when  the  subjects  of !  but  upon  which  he  may  speculate  rather  in- 
this  country  may  not  state  to  the  legislature  !  accurately.  When  tKat  petition  was  pro- 
of the  country  what  they  conceive  to  be  '  sented  to  the  House  of  Commons,  the  posi- 
grievances,  whether  they  really  are  grievances  |  tions  it  contained  deserved  a  great  deal  of  at- 
or  not ;  but  this  is  a  publication  that  does  {  tention;  and  I  hope  they  received  that  atten- 
not  state  them  in  a  respectful  manner,  but  is  i  tion  from  me,  and  that  1  acted  conscientiously 
a  direct  attack  on  the  magistracy  and  legisla-  :  in  the  discharge  of  my  duty. 
ture  of  the  dbuntry;  and  really  this  book  was  !  Gentlemen,  I  said  that  this  publication  is 
auch,  that  my  learned  friend  was  put  to  a  '  not  treason,  but  it  certainly  approaches  as 


stretch  on  the  occasion :  he  was  obliged  to 
have  recourse  to  the  convention  of  1668,  to 
excuse  the  proposal  of  a  convention  made  by 
this  author;  but  where  is  the  similarity?  I 
oonfess  I  can  discover  none.  This  author,  in 
fact,  states  that  if  the  people  possess  not 
those  things,  they  are  not  to  look  to  the  legis- 
lature for  the  remedy.  And  now  I  am  to  re- 
peat what  my  learned  friend  said ;  and  he  is 
ooonsel  for  the  publisher  of  a  book  which 
vihfies  the  whole  of  the  revolution ;  I  tell 
you,  that  every  one  has  a  right  to  personal 
liberty  and  penooalsecuri^;  aodttttteTery 


near  to  treason  as  could  be,  although  I  believe 
the  author  thought  that  it  was  treason.  I  am 
asked,  why  the  defendant  is  not  indicted  for 
treason.  I  answer,  for  this  plain  reason,  Yds 
offence  does  not  quite  amount  to  treason. 

Gentlemen,  I  have  a  right  to  assert,  that 
the  first  men  in  the  country,  as  well  as  well- 
informed  foreigners,  have  all  looked  to  the 
government  of  this  country  as  the  best  con- 
stitution that  ever  was  established.  Why, 
eentlemen,  look  to  the  passage  which  has 
been  read  to  you :  *<  It  is  a  good  constitiition 
4br  GOurtieiSp  placemen;  pensumers,  borough<* 
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holderSy  and  the  leaders  of  parties;  and  these 
are  the  men  that  have  been>the  active  leaders 
of  addresses.  But  it  is  a  b^  constitution  for 
at  least  ninety-nine  parts  of  the  nation  out  of 
one  hundred;  and  this  truth  is  every  day 
making  its  way."  Now,  in  thus  addressing 
those  who  are  not  capable  of  comparing  go- 
vernment with  government,  and  forming  a 
proper  judgment,  consider  the  pernicious  con- 
sequences that  may  arise.  When  the  affairs 
of-  a  neighbouring  nation  were  referred  to,  it 
would  iwve  been  fair  to  have  observed,  that 
this  author  has  not  told  his  readers  of  the  ad- 
vantages which  had  accrued  to  this  country 
ever  smce  the  establishment  of  monarchy  in 
hs  true  principles,  at  the  time  of  the  Revolu- 
tion; stating  the  subject  rationally,  dis- 
cretely, and  deliberately. 

Gentlemen,  my  learned  friend  talks  a  great 
deal  dbout  America ;  and  here  I  must  observe, 
Mr.  Paine,  a  subject  of  America,  chose  to 
prefer  the  government  of  that  country ;  if  he 
chose  to  prefer  it  to  that  of  Great  Britain,  on 
account  of  the  greater  expense  of  that  of  Great 
Britain,  which  in  truth  had  paid  for  the  go- 
vernment of  America,  would  it  not  have  b^n 
fair  to  have  stated  that  fairly  ?  It  is  one  thing 
to  establish  principles,  by  which  the  eovem- 
inent  of  a  country  may  be  accelerated ;  and 
another  thing  to  excite  mieasiness  in  a  coun- 
try, by  the  means  of  saying  what  he  knows 
not  to.  be  true.  Should  he  not  have  told  his 
readers,  that. in  a  country,  like  America, 
where  both  the  country  and  population  differ 
from  that  of  this  country,  it  is  impossible  to 
say  that  the  same  system  should  iiold  good, 
with  respect  to  the  government  of  the  two 
countries. 

Gentlemen,  (he  ne^t  p8Ssa|B;e  in  the  book 
is^'  "  it  has  ever  been  the  craft  of  courtiers, 
for  the  purpose  of  keeping  up  an  expensive 
and  enormous  civil  list,  and  a  number  of  an- 
tiquated places  and  offices,  at  the  public  ex- 
pense, tf>  be  continued  ly  hanging  England 
npon  some  individual  or  other,  called  a  king, 
though  the  man  might  not  have  capacity 
enough  for  a  parish  constable.''  Gentlemen, 
a  man  who  wishes  for  hereditary  succession, 
ought  not  so  to  express  himself.  Gentlemen, 
what  does  he  say  ?  he  says,— *'  an  individual, 
called  a  kins*  though  the  man  might  not  have 
capacity  to  be  a  parish  constable."  Gentle- 
men, am  I  talking  to  Englishmen  or  am  I 
not  ?  If  there  is  a  parish  constable  here,  I 
may  tell  him  his  duty  is  to  protect  the  liberty 
of  the  subject;  and  while  he  does  so,  he  will 
have  the  protection  of  the  great  magistrate, 
whose  representative  in  some  respect  he  is. 
If  I  had  treated  the  constable  in  this  way,  I 
should  have  derogated  from  that  manly  and 
proper  conduct  which  is  due  to  every  public 
officer  in  every  public  capacity. 

Gentlemen,  he  next  says,  ''  the  folly  of 
these  men,  and  the  absurdity  is  appearing 
more  and  more  every  day;  and  stdl  those 
men  continue  to  act»  aa  if  no  alteration  in  the 
«]»iblic  opinion  bad  taken  place;  they  hear 
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each  other's  nonsense,  and  suppose  the  whole- 
nation  talks  the  same  gibberish;  let  such 
men  cry  up  the  House  of  Orange  or  the 
House  of  Brunswick,  if  they  please."  Now,- 
would  it  not  have  been  decent  in  this  author 
to  have  stated  to  you  what  the  pretensions  of 
these  Houses  were  ? 

Gentlemen  of  the  Jury,^  look  at  that  part  of 
the  pamphlet  which  recommends  the  convei>- 
tion.  "  I  wish,"  says  the  author,  *'  that  Mr. 
Grey,  since  he  has  embarked  in  the  business,' 
would  take  the  whole  of  it  into  consideration. 
He  would  see  that  the  only  motion  he  could 
consistently  make,  would  be,  that  parliament 
should  recommend  a  convention.".  I  know  I 
live  in  a  country,  that  asserts,  by  an  act  of 
parliament,  that  the  King,  Lords,  and  Com* 
mons,  constitute  the  government  of  the  coun- 
try. Why,  ^ntlcmen,  will  it  not  require  a 
great  deal  of  discussion  to  determine,  whe- 
uier,  in  tlie  way  that  gentleman  states  it,  it 
is  not  high  treason? 

Gentlemen,'  I  am  not  statinjg  this,  to  pres^ 
agirtinst  this  defendant. .  God  forbid !  but  I 
mean  to  justify,  at  least,  the  propriety  of  op* 
posing  those  who  adopt  this  species  of  con- 
duct. It  rests  with  you,  gentlemen,  to  deter- 
mine, whether  vou  will  aHow  works  of  this 
kind  to  be  circulated.  Observe  how  artfully 
he  requests  a  very  respectable  gentleman,  s 
member  of  the  House  of  Commons,  I  meanr 
Mr.  Grey;  and  he  puts  his  name  in  italicM 
too.  I  state  it  before  you,  and  the  publicy 
tliat  this  is  a  high  crime  in  this  countrv: 
the  work  is  nOw  before  you,  in  which  tne 
constitution  of  the  country  is  calumniated; 
and  not  only  the  offices/  but  all  the  magis^ 
trates  of  the  country. 

Now,'  gentlemien^  with  respect  to  the  pn>* 
priety  of  the  prosecution,  as  against  the  pe^ 
sent  defifendant,  I  have  sud  elsewhere,  that  in 
my  opinion,  it  may  be  more  proper  that  the 
publisher  of  the  work  should  be  prosecuted 
than'  the  author;  on  this  plain  principle, 
that  the  man  who  mixes  tne  poison,  and 
does  not  distribute  it,  is  less  gmlty  than  he 
who  lends  his  hand  to  the  dismbution  of  it. 
Gentlemen,  the  licentiousness  of  the  press 
needs  to  be  restrained ;  for  when  the  author 
of  the  Second  Part  of  the  Rights  of  Man  was 
prosecuted,  the  booksellers  thought  it  proper 
and  safe  to  re-publish  it ;  and  that  it  was  suf- 
ficient to  leave  out  some  offensive  parts» 
masked  in  the  information,  and  substitute 
others,  equally  offensive  in  the  roomof  them ; 
and  to  say,  that  let  the  nature  of  the  work  be 
what  it  will,  th6  smallness  of  the  gain  is  to 
be  an  excuse  for  its  publication,  because,  if  a 
man,  knowing  the  actual  mischief  resisting 
from  the  publication  of  these  books,  choosesi 
for  two-pence,  to  run  the  risk  of  publishing  m 
work,  the  purport  of  which  is  to  make  wives 
and  children  detested  of  husbands  and  fathers, 
— and  is  he  not  to  be  brought  to  justice,  because 
he  happens  te  haye  a  wife  and  children?  I 
know  what  you  would  ,)iave  said  to  the  officet 
of  the  ctowi^  if  he  had:negligently  p^rmittied 
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l^cootifluuioeiifsudipiiblkstioiMi  Iknow 
you  would  have  said^  that  if  a  ffuUlotinfi  was 
liD  be  fouttd  in  this  countiy,  his  heail  ought  to 
be  the  first  that  should  be  severed.  Geatle- 
men,  the  defendant  published  this  book, 
whidi,  by  its  title,  imported  either  a  decent  or 
indecent  account  of  the  conduct  of  the  first 
Vuigistrate  of  the  country ;  the  title  of  the 
irery  same  book  staring  him  in  the  (ace,  and 
telhng  him  it  was  written  by  Mr.  Paine,  who 
was  at  the  same  time  under  a  {Nrosecution  for 
a  libel  on  the  government  of  this  king^m. 

Genlleaea,  yon  must  perceive  that  if  this 
•an  be  the  course,  the  thine  is  easily  done ; 
and  though  a  roa^trate  of  this  city,— who  I 
am  sure  would  say  I  acted  veiy  basely  by 
hiM,  if  I  Tentured  to  flatter  him,— he  beins  to 
esecute  his  duty  as  a  magistrate,  what  <foes 
Ve  do?  He  B  informed,  that  the  defendant 
Tended  these  seditious  publications:  this  in- 
fimnatian  came  bv  an  anonymous  hand,  I 
srant;  and  what  does  he  do  ?  Why,  he  sent 
Mr  the  defendant,  and  toU  him,  he  must  not 
fiMish  the  work  in  f|uestion;  but  be,  the 
iefeadant,  aegleoting  this  admonition,  about 
n  fortnight  afterwards  this  person,  the  witness 
m  the  cause,  purchased  the  book ;  for  you* 
aever  can  have  a  conviction  without  buyine  a 
Viok.  He  used  some  art;— why,  certainly, 
aome  art  is  generally  employed  in  these  cases. 
Gentlemen,  have  you  a  &ubt  that  this  de- 
iandant  had  been  persuaded,  by  somebody  or 
Other,  to  dispose  of  his  stock  after  this  admo- 
Mtion  of  the  lord  mayor? 

Gentlemen  of  the  Jury,  God  Almighty  Ibr- 
>id,  that  I  should  press  this  matter  against 
the  ^defendant  farther  than  sound  justice  and 
equity  should  require;  I  know  the  constitu- 
tion of  this  coimtry,  and  all  thai  is  dear  to  all 
nf  ns  depends  on  the  firmness,  integrity,  and 
Koaesty,  with  which  juries  will  decide  on  the 
Mtuie  of  the  conduct  of  persons  char^  with 
•fiances. 

Gentlemen,  with  regard  to  myself,  I  have 
Mdy  to  say,  that  I  knowl  want  pardon  fi:>r  my 
own  enors  and  inaccuracies,  as  well  in  this  as 
in  aU  my  public  transactions :  and  if,  when 
you  consider  the  benign  principle  of  the  laws 
•f  England,  whidi  have  been  so  vilified  in  this 
fMblicatM)n ;  if  you  feel  it  is  your  duty  io  ac- 
Mt  the  defendant,  you  will  discharge  that 
4uty ;  on  the  other  hand,  you  will  reoolhct 
Ihat  these  principles  lend  to  the  deprivation 
to  yourselves  and  your  fiunilies,  of  both 
Jibmy  and  property. 

SUMVING  UP. 

Loni  JCenyoa.^— Gentlemen  of  'Uie  jury ; 
tfns  eanse  has  confunnwi  a  considerable  por- 
laonof  your  time,  and  I  shall  keep  my  woid 
with  you  when  I  tell  you  I  will  not  add  many 
minutes  to  that  time.  I  have  several  wcjf^ 
reasons  for  so  doing.  In  the  first  place,  this 
is  not  the  onl^  busmess  of  this  day,  his  the 
last^  in  which  juetiee  can  beadninislend 
hy  me  in  this  phMe,  and  those  civil  causes  of 
four  fiellow  uu3ien#  that  are  not  heaid  to  day, 
jnuat  ataod  over  to  a  future  peiiodr 


There  is  ^ 

this,  that  this  prosecutton,  which  dcpendn 
upon  nfew  short  facta,  dnes  not  appear  {o  me 
to  want  a  great  deal  of  detiul  of  argunitiit  or 
a  great  deal  of  artificial  reasoning  either  to 
substantiate  the  guilt  or  to  anbstantiste  libe 
innocence  of  the  paitv  before  you.  The 
cause  is  either  pkitn  to  be  decided  upon  veiy 
short  topics^  or  I  confess  I  know  aolhii^  ii 
the  cause. 

If  I  were  master  of  eioquenee  I  would  not 
make  the  decision  of  this  cause  a  stage  upon 
which  I  would  display  that  ebguence.  Inoae 
things  which  are  veiy  proper  mr  advnratra  to 
do,  become  very  improper  for  the  iudee,  whm 
has  nothmg  to  do,  but  to  state  to  the  junr  thn 
short  grounds  upon  which  the  canae  ou|^  to 
proce^. 

I  shall  not  travel  into  the  affiiirs  of  Fnace 
and  America,  or  any  of  the  vaMous  lnyici> 
that  have,  at  considerable  length,  imdouiteilgr 
not  improperly,  been  talked  about  this  4mj^ 
but  I  shall  make  one  or  two  ohsenratioiis 
not  exactly  to  the  point  of  this  cailSe. 

I  dare  say  it  was  not  intended,  but  it  did 
rather  appear  that  the  chief  magistrate  of  this 
city  was  a  little  sneered  at  fer  what  he  kas 
done.  He  was  called  to  the  office  by  the 
unanimous  voices  of  the  cttiaens,  the  sttusti— 
he  holds  b  the  first  officer  of  the  first  dty  ui 
the  world  in  point  of  commeroe  and  hckes 
and  every  thing  that  can  constitute  the  nmft- 
nificence  of  a  city.  He  is  not  a  judicid  om^ 
cer  it  is  said.  He  is  a  judicial  ofic«r, 
and  a  municipal  officer  too,  and  from  these 
combined  characters  there  arc  duties  tncnm- 
bent  upon  him,  which  by  all  the  ties  that  cnn 
bind  a  man  to  the  discharge  of  duty^  he  is 
bound  t»  discharge.  It  stands  at  the  head  of 
his  duties,  next  after  protecting  the  religion 
which  binds  us  to  Ooo,  to  govern  that  civii 
policy  which  binds  government  tonather, 
and  prevents  us  from  being  in  n  state  of  anar- 
chy and  confusion.  What  could  he  do  other 
than  he  has  done?  He  would  have  retind 
fix>m  his  station,  if,  intelligence  being  given 
him,  he  had  not  used  all  i&e  diligence  to  see 
whether  crimes  had  been  oonunitled,  and  to 
he  accessary  as  fer  as  he  could  to  the  snpport 
of  govermnent,  and  the  detection  of  those 
crimes,  asid  nutting  them  in  the  wny  of  pR^ 
seootion,  and  of  being  binu^t  finally  vm« 
this  person  is  hrought,-*before  a  juiy. 

Therefore,  I  would  state  that ;  making  ao 
ferther  remarks  upon  it,  becanse  every  csan 
living  who  has  adverted  to  his  sitMation,  hw 
ionj^ago  not  only  acquitted  bias,  fantappmcd 
of  his  conduct 

Something  too  has  been  said  feapeding  die 
nature  of  this  pessecutkm,  that  itong^  not 
to  hare  been  eoenmenoed,  bccMise  this 
had  been  guil^  of  the  ofience  in 
with  thousands  of  his  fisllow 
Aas  all  the  thoMsnd  to  be 

Tkiitytogoiinmmished! 
have  buard  that  it  ww  the  forfiMtioB  of 
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care  that  the  punishment  should  come  to  few 
and  the  example  to  many;  and  surely  there  is 
BO  btime  to  be  iramited  to  the  executive  go- 
vernment, when  tne  offence  was  so  ditsemi- 
mted,  that  a  few,  or  that  one  only,  for  we 
treat  of  only  one  to  day, — ^that  the  punish- 
ment bein^  inflicted  upon  one'person,  the 
estampile  might  come  to  many. 

Gentlemen,  the  book  is  before  you;  if  you 
think  it  necessaiy  to  look  through  the 
whole  before  you  give  your  verdict,  thai  you 
will  certainly  do,  because  upon  the  whole 
contents  of  the  book  your  judgment  upon 
criminality  or  innocence  is  to  be  formed.  If 
the  parts  which  have  been  extracted  from  it 
have  been  unfairly  garbled,  and  taking  the 
whole  context  together,  that  does  sot  belong 
to  them  which  the  information  stateSp  take 
the  context,  and  if  the  context  coaipels  ywk  to 
acwiit  the  defendant,  you  must  acquit  him. 

That  it  was  purchased  from  the  person  who 
b  now  the  defendant  iu  this  cause  h^  been 
proved  an4  is  not  controverted.  But  you  are 
a&ked^  and  very  properly  asked,  not  to  con- 
vict hnn  unless  he  had  an  intention  to  offend. 
— ^To  enter  into  the  hearts  of  men  belongs  to 
him  who  can  explore  the  human  heart,  it 
belongs  to  human  judicatures  to  judge  of  the 
intention  hy  the  overt  act  of  the  person;  and 
thereA>re  if  in  all  cases  positive  proof  must  be 
brought  of  evil  intention,  it  would  be  pro- 
claiming impunity  for  all  offences  where  the 
Intention  goes  to  constitute  the  offi^nce,  which 
is  almost  all  criminal  cases  whatever.  It  may 
occur  to  A  man  that  death  is  a  consummation 
devoutly  to  be  wished  for,  and  he  may  think 
it  a  laudable  act  to  put  an  end  to  the  lives  of 
as  many^  people  as  he  can,  because  it  is  that 
consummation;  and  if  a  man  indicted  for 
murder  were  to  tell  you  by  his  advocate,  that 
this  act  was  done  from  the  nurest  intentions 
in  the  world  to  take  the  object  out  of  the 
miseries  of  this  world,  and  you  were  called 
upon  not  ta  convict  unless  you  had  positive 
evidence  of  the  badness  of  the  intentioQi  I 
know  qot  how  crimes  are  to  be  punished. 

In  this  case  and  in  all  others,  we  must 
lefer  to  the  act  the  party  has  done  and 
ascribe  that  to  the  intention  of  doing  eood, 
of  doing  evil,  or  of  doing  neither  gooa  nor 
evil,  to  which  of  those  motives  it  ought  to  be 
ascribed.  You  will,  under  the  solemn  obHga- 
tion  you  have  been  so  oflen  reminded  of, 
answer  that  question  and  want  no  advice 
from  me. 

The  cause  is  all  in  your  power,  and  in  a 
power  which  does  not  take  its  rise  from  the 
act  of  parliament,  but  which  arose  from  prin- 
ciples interwoven  with  our  constitution,  which 
juries  before  have  exercised  beyond  all  doubt 

.If  you  think  the  defendant  is  guilty  of  pub- 
lishing that  which  trenches  upon  the  ^overn-> 
ment  of  th«  country,  he  will  then  be  hable  to 
pun^hmcnt:  on  the  other  hand»  if  the  man 
IS  innocent,  he  has  a  right  to  be  acauitted  bj 
yovvjonlkt* 


The  Jury  withdrew  two  hours  and  twenty 
minutes,  and  retiuned  a  verdict,  Guilty  09 

POBUSBIKO. 

Lord  Kawon,  The  verdict  should  be 
Guilty,  era  Nor  Guilty. 

Jutyman.  We  have  considered  the  case, 
ray  lord,  maturely,  and  this  b  the  only  ver<* 
diet  we  can  give. 

Lord  Keuyon,  I  have  no  right  to  ask  what 
are  vour  doubts,  gentlemen.  If  you  have  no 
doubts  to  state  to  me,  I  can  have  nothing  to 
say  to  you  voktntariiy. 

Juryman.  We  have  canvassed  the  point  as 
well  as  we  could:  we  can  find  no  other 
verdict. 

Lord  Kenton,  I  do  not  know  the  meaning 
of  the  words  ^  Guilty  of  Publisbing/'^X  don'^ 
know  in  v^hat  that  guilt  consists.  You  aft 
bound  to  try  tiie  issue ;  you  are  sworn  to  try  iti 
— ^The  coimtry  will  expect  a  verdict  from  you. 

The  Jury  withdrew  again,  and  in  about 
forty  minutes  returned  with  a  verdict  of 
Guilty  ov  PuBLiaamo  that  Book. 

Lord  Ktfi^^.  Gentlemen,  ywk  should  give 
some  verdict— ibut  if  you  persisty  1  must  ra^ 
cord  it  as  it  is. 

Juryman^  We  have  very  maturely  consi- 
dered the  case,  my  lord,  since  we  went  out  of 
court ;  we  cannot  give  a^y  other  verdict.  - 

The  verdict  was  then  recorded,  Gvilty  op 

PujBLISniKG  THB  PAMFBLET  IN  QU£»TIOH« 


Of  the  proceedings  which  took  place  'in 
consequence  of  the  verdicts  given  in  this  and 
the  preceding  case,  X  have  not  discovered  i^ny 
printed  account. — For  the  coramu^icatioa  oif 
the  following  particulars,  I  am  indebted  to 
that  distinguished  member  of  the  profession, 
Mr.  Gumey,  who  was,  on  both  occasions,  of 
counsel  for  the  defendant. 

In  the  beginning  of  Michaelmas  Term, 
179a,  the  attorney-gttneral  (now  lor4  chan* 
cellor  Eldon)  moved  the  co\irt  of  King*s-beBc% 
for  a  rule  to  show  cause  why  the  verdict  ^ 
this  case  should  not  be  entered  up  acconUng 
to  its  legal  import* :  a  rule  to  show  cause  wag 
granted,  and  the  counsel  for  the  defendant 
were  instructed  to  show  cause ;  but  the  argur 
ment  did  not  take  place,  nor  was  the  caa^ 
publicly  mentioned.  The  reason  assizned  for 
Its  not  oeing  brought  on  was  the  peneency  of 
the  case  which  had  been  reserved  at  the  Old 
Bailev  for  the  opinion  of  the  twelve  judgey^ 
and  It  was  thougnt  fit,  that  that  should  l^ 
argued  first.  As  the  defendant  was  out  on 
bail,  in  that  case,  hogiever  applied  to  have  it 
argued ;  the  crown  did  not  apply,  and  it  w«i 
not  arsued  or  decided.  The  c<m  in  the 
King's-bench  has  n^ver  been  iiieiitioni)|l 
ttoce. 


*  The  same  raetkm  thai  was  made  ia-tbe 
case  of  WoodMlt  enlf,  vd. ».  p.  90t. 
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579.  Proceedings  on  the  Trial  of  an  Indictment  against  Wilmam 
WiNTERBOTHAM,*  fot  Scditious  Words  uttered  in  a  Sermon^ 
preached  on  November  5th,  1792;  tried  at  Exeter,  be- 
fore the  Hon.  Sir  Richard  Perryn,  one  of  the  Barons  of  his 
Majesty's  Court  of  Exchequer,  and  a  Special  Jury,  on  July 
25lh :  33  George  HI.  A.  D.  1793.t 


Coumelforthe  Crown — Mr.  Scrjeanl  Rookc, 
in  1793,  one  of  the  Justices  C.  B. ;  Mr.  Ser- 
jeant lawrence,  afterwards  successively  one 
of  the  Justices  C.  B.,  BR.,  and  C.  B. ;  Mr. 
Morris,  Mr.  Fanshawe,  Mr.  Clapp. 

SoUcitnrt — Messrs.  JEllfojdand  Footp.ofPly- 
pxouxh  Dock. 

Counsel  for  the  Defendant-^Ur.  Gibbs,  in 

1813,  Lord  Chief  Baron  of  ihe  Exchequer,  in 

1814,  Ch.  Just.  C.  B. ;  Mr.  East;  Mr.  Dam- 
{lier,  aflei  wards  one  of  the  Justices  B.  R. 

Mici/or— Mr.  John  Saunders,  of  Plymouth. 

JUEY. 

William  Tucker,  of  Rilmington,  Devon,  F, 
Richard  KingdoVi,  of  Holsworthy,  ditto. 
Bichadrd  Hawkins,  of  Dodbrook,  ditto. 
Charles  liayne,  of  Blackawton,  ditto. 
Samuel  Walkey,  of  F^t  Budieigh,  dit^. 
Thbs.  Cummines,  of  Bishops  T^ignioo,  do. 
Charles  Row,  of  Silferton,  nitto. 
3.  Ing.  Fortescue,  of  Buckland  Filleigh,  do. 
Walker  Palk,  of  Battery,  ditto. 
'     Wm.  Ponsford,  of  Drcws-Teigaton,do.csqrs. 

Talesm£;|i, 

Wm.Hallet,  clothier,  of  Thomcombe,  ditto. 
Richard  Ware,  of  Northawton,  ditto. 

Mr.  Chpp,  XhIS  is  a  prosecution  against 
the  defendant.  Wm.  Winterbotham,  for  tiiat 
he  maliciously  and  seditiously  intending  to 
disquiet,  molest  and  disturb  the  peace  and 
common  tranquillity  of  our  lord  the  king,  and 
^this  kingdom,  and  to  traduce  and  vili^the 
happv  constitution  and  government  of  this 
kingdom,  and  to  bring  the  king  and  his  go- 
vernment into  hatred  and  contempt,  and  to 
excite  tbe  subjects  of  the  king  to  sedition 
ftsainst  his  government,  oh  the  5th  day  of 
November  last,  did  preach,  speak,  and  pub- 
lish the  following  words,  to  wit : 

In  thefrtt  Count — of  and  conjpernine  the 
revolution  in  the  ^vernment  ot  this  King- 
dom, in  the  year  ot  our  Lord  1688,  and  the 
laws  of  this  kingdom  then  made,  these  sedi> 
t«ous  words  ibUowing : — 

'*  The  laws*^  (meaning  the  laws  of  this 
kingdom)  '*  made  at  that  time"  (meaning  the 
time  of  the  Revolution)  ^  have  been  since 

^  Published  by  thetkfeodaol. 
t  See  the  next  Case. 


abused  and  brought  into  disuse :  and  it  par- 
ticularly behoves  me  to  speak  ot  the  present 
times,''— (meaning  thereby  that  the  said  laws 
were  in  the  present  times  abused  and  brought 
into  disuse  by  his  said  majesty's  govern- 
ment). 

In  ike  second  Count — of  and  conceining  9 
supposed  revolution  in  the  government  of 
France,  whereby  the  ancient  monarchical  go- 
vernment of  the  country  was  supposed  to  be 
subverted,  and  a  republican  gaveilameni  esta- 
blished in  its  place:  and  of  and  conceming 
the  government  of  this  kingdom ;  these  sedi- 
tious words  following:— 

«<  P>  (meaning  the  said  Wm.  Wiolei1>a. 
tham)  ^  highl^r  approve  of  the  revolution  in 
France"  (meaning  the  said  revolution  in  the 

Government  of  France),  ^  and  I"  (meaning 
iie  said'Wm.  Winterbotham)  <*  do  not  doubt 
but  that  it  has  opened  the  eyes  of  the  people 
of  England,"  (meaning  that  the  people  of 
EnglaM  saw  there  was  a  necessity  for  a 
similar  revoluiion  in  the  govemmeiit  of  this 
kinedom). ' 

in  the  third  Cimnt^of  and  concerning  the 
laws  and  government  of  tins  kingdom,  these 
seditious  words  following: — 
*^  Why  are  your  streets  and  poor  houses" 

(meaning  the  streets  and  poor  houses  of  this 
kingdom)  "  crouded  with  poor"  (meaning  tbe 
poor  of  tnis  kingdom),  "  and  your  gaols  with 
thieves"  (meaning  crowded  with  thieves) ''  but 
because  of  the  oppressiye  laws  and  taxes?'* 
(meaning  that  the  laws  and  statutes  of  this 
realm,  and  the  taxes  imposed  on  the  subjects 
of  this  realm,  thereby  were  oppressive).  **  I" 
(meaning  the  said  Wm.  Winterbotham)  ^  ant 
astonished  that  you"  (meaning  the  subjects 
of  this  kingdoim)  *^  are  quiet  and  contented 
under  these  grievances,  and  do  not  stand  forth 
in  defence  of  your  rights." 

The  fourth  C'ouiU— ^similar  to  the  third. 

In  the  fifth  Count ^of  and  concerning  the 
laws  and  government  of  this  kingdom^  these 
seditious  words  following: — 

**  You  fancy  you  live  under  a  mild  jpirem- 
ment"  (meaning  the  government  of  this  king- 
dom)  ^  and  gpCKl  laws,"  (meaning  the  laws  of 
this  kingdom),  ^  but  it  is  no  such  thing,'^ 
(meaning  the  government  of  this  kingdom 
was  not  mild,  and  the  laws  of  this  realm  were 
not  good). 

Ill  the  sixth  Cottti/— of  and  coneenuftg  ^m 
national  debt  of  this  kingdomj  and  certaiQ 
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monies  lately  paid  and  applied  in  reduction 
thereof  by  authority  of  parliament^  these  se- 
ditions words  following : — 

*^  r*  (meaning  the  said  William  Winter- 
l>otham)  "  speak  boldly" — **  V*  (meaning  the 
fwid  William  Winterbotham)  "  deny  it" 
^meaniu^  that  any  money  had  been  .applied 
m  reduction  of  the  national  debt);  ^  for  it  is  no 
other  than  a  person  taking  money  out  of  one 
pocket,  and  putting  it  in  the  other*'  (n^eaaing 
the  other  pocket). 

In  the  teoenth  Count — of  and  concerning 
the  granting  by  the  Commons  of  Great  Bxi- 
tiun  m  parliament  assembled  of  supplies  to 
his  majesty  for  the  public  services  of  this  na- 
tion^ and  the  application  of  such  supplies 
when  granted,  these  seditious  wojds  follow* 

**  When  there  is  a  demand  made  to  the 
House  of  Commons/'  (meaning  the  Commons 
«^f  <jreat  Britain  in  parliament  assembled), 
^  for  a  supply/'  fmeanmg  a  supply  to  our  said 
lord  the  kmg,  tor  the  public  service  of  this 
nation,  **  they''  (meaning  the  Commons  of 
Great  Britain  m  parliament  assembled)  **  deny 
k"  (meaning  den^  granting  the  said  supply) 
*'  at  first"  (meaning  on  the  first  demand  of 
tile  said  supply),  ^  and  cm  a  second  demand" 
(meaning  a  second  demand  of  the  said  supply) 
^*  Ihere  are  two  thirds  or  three  fourths" 
(meaning  two  thirds  or  three  fourths  of  the 
said  Commons  df  Great  Britain  in  parliament 
assembled)  f^  wi^l  ^at  if'  (meaning  the  said 
supply) ;  ^  and  then  they"  (meaning  the  said 
two  thirds  or  three  fourths  of  the  said  Com- 
mons of  Great  Britain  in  parliament  assem- 
•bled),  '*  will  share  it"  (meaning  the  said  sup- 
ply), "  among  them." 

In  the  ninth  Count— of  and  €oncemin|  the 
said  late  supposed  revolution  in  the  govem- 
inent  of  France,  and  of  and  concemmg  the 
subjects  of  this  kingdom,  these  seditious  words 
following — 

"  We"  (meaning  the  subjects  of  this  king- 
dom), <'  have  as  much  right  to  stand  up  as 
they  did  in  France  for  our  liberty"  (meaning 
and  intending  it  to  be  believed  that  the  sub- 
jects of  this  kingdom  ought  to  stand  up  to 
efiect  a  revolution  in  the  government  of  this 
Icingdom  similar  to  the  late  revolution  in  the 
government  of  France). 

The  tenth  Coim^— similar  to  the  third  and 
fourth. 

In  the  eleventh  Count-^f  and  concerning 
our  said  lord  the  king,  these  seditious  words 
following  :— 

^  His  majesty,"  (meanineour  sovereie;n  lord 
the  now  king)  <*  was  placed  upon  the  throne^ 
(meaning  the  throne  of  this  kingdom)  "  upon 
condition  of  keeping  certain  laws  and  rules; 
and  if  he"  (meaning  our  said  lord  the  king) 
**  does  not  observe  them"  (meaning  the  said 
laws  and  rules),  '^  he"  (meaning  our  said  lord 
the  king),  "  has  no  more  right  to  the  throne" 


The  twelfth  Coum^— ^similar  to  the  second. 

The  thirteenth  C^ttn/— similar  to  the  third, 
fourth,  fifth,  anid  tenth. 

In  the  fourteenth  Couii/— of  and  cpncemins; 
the  taxes  imposed  by  the  laws  and  statutes  c3^ 
this  realm  upon  the  subjects  thereof^  these 
seditious  wora$  following — 

**  Under  these  grievances"  (meaning  the 
said  taxes)  ^  'tis  time  for  you"  (meaning  the 
subjects  of  this  kingdom)  <^  to  stand  forth  it) 
defence  of  your  rights.'^ 

Mr.  Serjeant  Rooke.  I  stand  forth  autho* 
rized  bv  government  to  prosecute  the  defen- 
dant WUliam  Winterbotham,  a  dissenting 
preacher,  for  having  preached  a  seditious 'ser- 
mon.^—Before  such  a  jury  as  I  am  now  ad- 
dressing, it  will  scarcely  be  necessary  for  me' 
to  go  into  the  subject  of  government,  and  I 
beheve  there  will  be  little  difference  between 
me  and  the  gentlemen  concerned  on  the  other 
side,  upon  that  subject. — ^Without  subordma- 
tion,  there  can  be  no  government;  and  with- 
out government  society  cannot  exist;  and 
those'who  would  produce  anarchy,  would  wish 
to  put  us  in  a  worse  condition  than  we  should 
be  in  under  the  government  of  Turkey. — ^It 
has  been  laid  down  by  divine  authority,  that 
there  is  no  power  but  what  is  derived  from 
the  Supreme  Being — therefore  to  cry  out 
against  the  government  where  there  is  no  oc- 
casion, is  a  crime.  And  for  a  man  living 
under  mild  and  equal  laws,  to  preach  sedition 
and  discontent,  is  blasphemy  against  the  ma^ 
jesty  of  Heaven.— Till  of  late,  there  has  been 
no  attempt  to  deny  these  principles;  but  in  a 
neighbouring  country,  never  remarkable  for 
religion,  there  has  been  a  new  light  sprung 
up.  But  if  we  look  to  that  country  we  shaU 
find  nothing  there  to  lead  us  to  imitate  them; 
we  shall  there  see  a  desire  of  overtum'mg  all 
the  old  establishments  under  which  we  have 
lived  so  happily  for  a  great  number  of  years^ 
and  which  till  very  lately  wer^  never  thought 
about  as  subjects  of  investigation. 

The  success  of  the  French  had  induced  their 
friends  in  England  to  stand  forth  and  avow 
their  principles;  and  one  gave  encouragement 
to  the  other,  ^1  at  last  it  spoke  out  little 
short  of  treason. — ^In  all  parts  of  the  countiy. 
persons  were  trumpeting  forth  sedition,  till 
government  found  it  necessary  to  interfere. 

The  defendant  Mr.  Winterbotham,  a  dia^ 
senting  teacher  at  Plymouth,  thought  proper 
on  the  5th  of  November  last  to  preach  a  seiv 
mon  of  the  most  inflammatory  nature.— Yov. 
have  heard  the  particular  passages  of  what 
the  witnesses  which  I  shall  call  can  remenS^ 
ber  of  the  sermon. — ^It  is  not  to  be  expected 
that  a  person  could  carry  off  in  his  memory 
the  whole  sermon — it  is  most  likely  he  would' 
tsJce  notice  of  what  was  particularly  grateful 
or  particularly  obnoxious; — and  it  is  next  t0 
impossible  if  ne  paid  attention,  that  a  hearer 


(meaning  the  throne  of  this  kingdonl),  *'  than  t  should  not  collect  the  general  tenor  of  the 
the  Stuarts  had"  (meaning  the  fiunily  of  the  I  sermopw— ^Witli  respect  to  the  tendency  of  the 
5taart3  btretofore  kings  oTEnglaiid)^ .      .     1  words  as  laid  in  tiii>iadictin^t|  if  Uit  nitr 
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neiies  I  shaN  atll  fhoaki  prove  those  irarda^or 
any  thiog  like  them,  il  is  impossible  for  jfou 
to  have  a  doubt  whether  they  are  scdibous^  or 
whether  the  defendaBt  inUnded  to  eicite  se- 
dition by  them. 

rnie  seijeant  here  entmier&ted  the  woids 
laid  ia  the  several  coonts  of  the  indictment.] 

.  I  would  ask  whether  these  words  tend  to 
eondliale  the  people  to  the  government?— 
How  it  i«  possible  to  eiplain  these  word* 
away»  or  persuade  the  jury  that  they  had  not 
the  tenilency  of  eiciUns  the  people  to  sedition 
I  know  not.-->If  ever  Uie  truaipet  of  sedition 
was  sounded  in  the  pulpily  it  was  done  in  this 
instance. 

The  defendant  said,  ^  Tou  faacjr  you  live 
under  a  mild  aovemment  and  good  laws,  but 
it  is  no  such  thioc.''— What  could  these  words 
nwan,  but  that  they  did  not  live  urder  a  miki 
government  and  good  laws?— Whether  the 
assertion  relative  to  the  House  of  Commons 
granting  supplies,  was  founded  in  ignorance 
or  not,  the  oelendant  certainly  intended  to 
make  the  people  dissatisfied  with  the  House 
of  Commonsi^^The  words  laid  in  the  several 
other  oounO  are  of  the  same  nature.  And  a 
minister  of  the  gospel,  who  uttered  such  a 
discourse  ftom  the  pulfMt,  betrayed  his  duty 
with  respect  to  that  gospel  which  he  pre- 
tended to  preach,  X\St  doctrines  of  which 
breathe  nothing  but  peace ;  and  in  opposition 
to  that  peace  for  which  he  pretended  to  pray, 
thereby  endeavoured  to  stir  up  the  minds  of 
lua  audience  to  mutiny  and  ra^  and  to  put 
them  into  such  a  state  of  rcbel)^  as  we  have 
seen  ia  a  neigbbouring  country. — ^If  ever  a 
country  had  warning  of  the  pernicious  effects 
of  sedition  and  tumult,  it  b  this  country ;  we 
have  had  wamkig  by  what  passed  in  king 
Charles's  time — ^we  have  had  warning  by  what 
passed  ia  the  year  1780,  when  we  knew  what 
It  was  to  have  popular  disturbances — and  we 
have  had  warning  by  what  has  lately  passed 
on  the  other  side  of  the  water.**-Our  oonstitn- 
tion  has  nrnde  us  happier  than  any  other  na^ 
tion  upon  earthy  and  if  we  are  not  content, 
we  must  deserve^y  &U  ;-*but  if  we  are  thank- 
fid  for  its  blessings,  as  we  ought  to  be,  we 
^houkl  repress  those  people  who  endeavour  to 
mstil  a  contraiY.  doctrine  into  the  minds  of 
the  public-^When  offenders  of  this  sort  are 
brought  before  us,  we  shoidd  without  remorse 
find  them  guilty  .--If  the  jory  should  thudi 
the  defendant  guilty  of  the  oftence  laid  to  his 
charge,  they  will  say  so  withoitt  regret. 

I  fiuJl  now  oili  the  witnesses  for  the  erown, 
and  prove  that  the  defendant  spoke  these 
trords;  and  I  have  no  doubt  but  you^  ge»» 
tleaien  of  the  jury,  will  find  your  verdict  ac- 
qprdingly. 

EyxncircE  poa  the  Ckowv. 
tTiRum  Paddan  sworn.-— Examined  by  Mr. 

BlOfTttm 

On-tke  Sth  of  November  kit.ir\ne  you  at 
XWVt-laacchifflli-orea,   ^ 


Do  you  know  the  defendant  ?— Yes. 

Who  preached  at  the  chapel  on  that  day  ?-« 
Mr.  Wtnterbotham. 

What  time  was  it  when  you  went?— About 
seven  o'clock. 

Had  Mr.  Winterbothaa  begun  his  db» 
course  ?— Yes. 

Do  you  know  where  his  text  was  ?— No. 

What  was  he  preaching  about  ? — He  waa 
then  speaking  of  the  riots  in  Birmingbaaa, 
where  he  saidthere  had  been  a  lawless  mob  ; 
— ^tfaat  the  dissenters  there  were  much  op- 
pressed, and^that  they  above  all  others  were 
much  oppressed. 

Well,  what  else  did  he  say  ?— Dkl  he  my 
any  thing  about  the  rev^ution  ?— [To  tlsM 
mode  of  examination  an  exception  was  takes 
by  the  defendant's  counsel,  but  over-ruled  hj 
the  judge.!— Yes. 

What  did  he  say  about  the  revolation  ?-^ 
Said  the  Bevolution  of  1688  he  very  micb 
approved  ofy---he  called  it  a  glorious  Revok>« 
tion  ;-»he  said  he  was  very  sony  to  see  thu 
laws  so  abused,  aad  brought  into  disuse. 

What,  did  he  say  the  Jaws  were  alNaed  ?*-» 
He  said  they  were  not  now  as  they  were  at 
the  Revolution,  aad  when  first  institatcd. 

W^  and  what  else  did  he  sav?— He  tbaa 
spoke  of  the  present  times— sakl  be  approved 
of  the  revolution  in  France  very  mucftft— and 
he  endeavoured  to  expose  the  oki  denulic 
flovemment  of  France ; — said  he  did  not  doubt 
but  it  had  opened  the  eyes  of  Brilonsu — ^He 
then  spoke]  of  the  method  of  tax-gatheria^ 
iaEogiand,  and  said  a  tax-gatherer  will  coaae 
into  your  house,  and  demand  your  property 
out  of  your  pocket,  without  satis^fing  you  to 
what  purpose  the  money  is  to  be  apmied  >^ 
he  said  that  was  not  liberty  for  a  &iton — 
eveiy  man  had  a  right  in  a  land  of  liberty,  to 
know  how  his  money  was  to  be  applied.*-^Ue 
then  spoke  of  the  expenses  of  the  Me  arma* 
ments— said  he  disapproved  of  three  of  them, 
— and  said  th^  were  mawBUvres  for  minis- 
ters to  make  up  their  accounts  s — said  then^ 
how  are  your  streets  crowded  with  poor,  your 
poor  houses  with  vagrants,  and  your  gaols 
with  thieves— it  is  allowing  to  vour  oppres- 
sive taxesw — ^He  then  said  he  bad  ofkn  heanf 
people  talk  what  a  happy  land  they  lived  in» 
ana  what  a  mild  jgovemment  they  laboured 
under;  but  that  it  was  no  such  thing ;— he 
was  much  astonished  at  their  quietness ;  and 
added,  it  is  high  time  you  should  stand  for- 
ward to  defend  your  rights. — ^Ue  then  said  ha 
was  sorry  to  see  justice  so  abused — said  no 
magistimte  or  justice  had  any  right  to  bokl 
his  office,  imless  he  obeyed  his  trust,  not  even 
his  majes^,  if  he  did  not  see  the  laws  duly 
observed,  he  had  no  more  right  to  the  thiunu 
than  a  Stuart;  and  he  concluded  by  saying 
he  hoped  we  should  soon  see  better  tames.    • 

Cross-examined  by  Mr.  OMt, 

Mr.  Winterbotfaam,  I  believe,  is  a  baptaiU 
*-iI  believoJie  is. 
Axe  you  of  Ibat  ftiiiiBUDBt—lta^ 

i 
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Pny  ftt  jcm  are  not  of  Uiat  ptrsuwion,  what 
led  you  to  go  on  that  evening  to  this  place  of 
worship  f— -I  was  informed  that  Mr.  winter'* 
botham  was  going  to  preach  a  political  ser- 
flum,  and  for  that  reason  went. 
That  was  your  reason  for  going  ? — Yes. 
Theo  ^ou  did  not  go  for  your  instruction  ?— 
No ;  I  dtd  not  know  what  he  was  going  to  say* 
Pray  what  are  you  ?— A  member  of  the 
church  of  England,  and  a  brush-maker. 

Were  you  ever  at  thu  meeting  before? — 
Yes,  several  times. 
.  You  don't  know  the  text  ?—Ko. 

Pmy  did  you  never  hear  what  the  text  was  ? 
^I  heard  some  words  smad  about  Plymouth 
as  the  text,  but  did  not  Dclieve  them. 

Did  you  never  tell  any  one  what  the  text 
was?— ^o;  the  words  spread  ^>out  the  text 
were  aomelhins  about  binding  kings  in  chains 
and  nobles  in  tetters  of  iron. 

Why  did  you  not  believe  that  to  be  the 
texA  ? — I  h«l  a  better  opinion  of  Mr.  Winter- 
botham^  and  thought  he  knew  better  than  to 
preach  from  such  a  text. 

Dkl  you  make  any  minutes  of  what  you 
beard  ? — ^Kot  before  I  gave  information  be- 
fore the  mayor. 

Yoii  have  done  it  then  sinee?— Yes,  about 
a  month  after. 

How  long  was  it  after  the  sermon  was 
preached,  belbre  you  went  to  the  mayor  in 
order  to  zive  an  account  of  what  you  heard 
preacheor— It  was  soon  afler— I  went  apd 
gave  a  verbal  account. 

And  is  tl«e  account  you  have  given  now, 
the  same  witli  that  you  gave  before  the  mayor 
of  PlymouUi  ? — ^As  well  as  I  can  recollect,  I 
relatpd  to  the  mayor  of  Plymouth  all  the  cir* 
cumstances  I  have  given  in  evidence. 

The  first  part  of  Mr.  Winterbotham's  ser- 
mon which  you  heard  was  about  the  riots  at 
Birmingham — did  you  look  on  that  as  sedi* 
tious? — ^Mr.  Wiutcrbotham  introduced  his 
sermon  with  an  account  of  the  riots: — when 
he  said  the  dissenters  were  oppressed,  I  did 
not  in  particular  object  to  thai^  but  thought 
it  an  improper  observation. 

And  then  he  spoke  of  the  revolution.  In 
what  manner,  pray,  did  he  speak  of  it  ?^He 
spoke  of  the  Revolution  in  an  honourable  view, 
call'd  it  a  glorious  Revolution— but  sud  it  was 
deviated  from  since  that  time. 

He  said  it  had  been  deviated  firom.  Did 
he  say  in  what  instance  it  bad  been  deviated 
from  ?— I  understood  that  he  said  the  laws 
were  abused  and  brought  into  disuse. 

You  understood  so;  are  you  positive  he 
aaid  so  ? — Yes,  I  can  swear  positively  to  ihat 
You  heard  the  introduction  to  the  discourse, 
but  you  dofi*t  know  where  the  text  was;  did 
you  never  in<^f«  of  any  of  the  congregation? 
or  did  you  never  hear  any  person  say  when 
the  text  was?— I  never  lieard  what  the  text 
was,  but  I  heard  people  aagr  that  li»e  lett  was 
not  consisteot  wilk  the  oemon. 

Sow  many  persons  do  you  think  were  mo- 
sent  when  this  aannon  was  pscachfidi<«^Xbr 


congregation  consisted  of  aliont  two  huodmd. 

And  though  there  were  two  hundred  per- 
sons present,  you  never  could  find  any  one 
that  could  tell  jrou  where  the  text  was  ?--No; 
thoitth  I  inquired  of  manv.  I  inquired  of 
Mr.  Channens,  and  he  toU  me  part  of  the 
text  was,  <'  I  will  teach  them  to  th^  chiMreH 
in  time  to  come." 

Did  you  think  that  text  improper  ?— No. 

Did  you  think  it  consistent  with  the  ser- 
mon?—-Yes:  I  thought  that  text  consistent 
with  what  he  preached. 

Do  you  recollect  Mr.  Winterbotham's  wf* 
ingany  thing  about  the  gunpowder  plot  m 
his  sermon,  or  our  deliverance  from  popery? 
— I  don't  recollect  he  said  anv  thine  about 
the  gunpowder  plot ;  but  he  spoke  of  Uie  Re» 
vomuon  as  a  crisis  when  we  were  delivei«d 
from  papal  power;  and  he  spoke  of  the  pdn^ 
cipks  on  which  the  Revolution  was  fou»deri» 
and  said  something  about  king  William^  but 
I  cannot  remember  what  it  waa* 

You  don't  recollect  that  any  tiling  was  said 
about  the  gunpowder  nlot,  nor  what  waa  said 
about  king  William;  out  you  reeoUeet  very 
particuhu'ly  those  things  you  have  taken  upon 
you  to  stve  in  evidence? — I  made  minutes  of 
what  I  neard,  and  which  were  the  same  as  I 
have  now  delivered. 

Were  there  no  innocent  parts  in  the  sermon 
which  you  recollect  ?^TIuefe  were  very  little 
innocent  parts  in  the  sermon. 

Pray  how  long  was  Mr.  Wintcrbotbam  in 
preaching  this  sermon  ?  About  three  quarters 
of  an  hour. 

And  during  all  this  time,  you  don't  recol* 
lect  any  part  of  tibe  sermon  that  was  innocent? 
-rDunng  the  whole  time,  all  he  preaehei 
from  beginning  to  end  was  very  seditious. 

How  far  do  you  tliink  Mr.  Winterbotham 
had  proceeded  m  his  sermon  when  you  first 
went  in  ? — I  cannot  tell. 

Was  the  sermon  divided  into  perls?-— Yes, 
I  remember  it  was  divided ;  but  I  don't  re- 
member any  of  the  divisions,  only  the  last, 
when  he  said  he  should  taeat  of  the  present 
times:  this  was  aE I  Q»Uected. 

Then  you  do  not  recoQeet  any  passage  io 
the  sermon  that  was  innocent? — ^Tneremighf 
have  been  such,  but  I  cannot  reootfeet  them. 

There  has,  I  believe,  been  a  considerable 
deal  of  conversation  about  this  sermon ;  did 
you  never  hear  any  peraooa  sycak  of  it  in  a 
vcrv  different  light  ?--4)bw  you  not  beard  it 
spoken  of  as  a  discourse  very  well  adapted  Ip 
tae  eccaskm  for  which  the  day  ia  set  wport, 
and  as  being  very  innocent?'— Yes;  I  have 
often  heard  pers(ms  say  so. 

In  ghring  your  evidence,  have  yon  given 
Mr.  Winterbotham's  own  words  ?-^Yes;  as 
nearly  sis  I  could. 

Yom  b«we  told  us  Mr.  Wioierbotbam  said« 
his  majesty,  if  he 'did  net  aea  the  bMvsdulr 
ohiervwd^  had  bo  won  rigkt  to  the  throne 
thana^iart;  whatxM >mi vndersibaad  Hta 
smart  ?— I  undeffBlood  he  fnean|  by  a  Stewart, 
'  some  officer  under  the  crown ;— I  coQ^decod 
;  it  in  the  light  of  a  gentleman's  steyaxd. 

^  (p 
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You  thought  Mr.  Wint^rbotham  meant 
jome  officer  under  the  crown  like  a  gentle- 
xnan*9  steward  ?— Yes ;  I  took  very  little  no- 
tice of  it,  and  did  not  think  much  about  it. 

You  took  but  little  nodte,  and  paid  but  lit- 
tle attention  then  to  what  was  meant  ? — No ; 
I  paid  very  little  attention  to  what  his  mean- 
ing was  about  the  Stewards. 

John  King  sworn. — Examined  by  Mr.  Serjeant 
Lawrence, 

Did  you  go  to  the  meeting  in  How's-kne, 
on  the  5th  of  November  last  ?— Yes. 

Did  you  see  the  defendant  there  ?— Yes. 

Had  he  begun  his  sermon  ?— Yes. 

V^hat  was  he  preaching  about?— He  was 
speaking  of  the  Revolution  in  1688,  which 
he  spoke  highly  of,  and  called  it  a  glorious 
Revc&ution  :  ne  next  spoke  of  the  revolution 
4>f  France ;  spoke  highly  in  favour  of  it;  said 
be  did  not  doubt  but  it 'had  opened  the  eyes 
of  Britons.  He  then  spoke  concerning  the 
corruption  in  electing  members  of  parliament, 
and  the  interested  views  they  voted  with. — 
Concerning  taxes,  he  said  every  man  in  a  land 
of  litMrty,  ought  to  know  how  his  money  was 
applied;  and  said,  why  are  your  streets 
crowded  with  vagrants,  your  poor  houses  with 
poor,  and  your  gaols  with  thieves?— it  is 
owing  to  the  heavy  t»cs. 

What  else  did  he  say  ?— He  spoke  concemr 
ing  the  late  armaments;  part,  he  said,  he 
disapproved  of;  and  added,  it  is  high  time  to 
come  forward  in  defence  of  your  rights. 

Did  he  say  anything  else?— This  is  all  I 
recollect. 

*"  Did  you  make  any  minutes  of  what  you 
heard  ?— No ;  I  took  no  minutes  at  the  time, 
bill  thought  the  passages  improper* 

Cross-examined  l^  Mr.  East, 

What  are  you  ?— A  shoemaker. 
•» '  Are  you  a  frequenter  of  the  meeting  ?'^Nci 

Were  you  ever  Uierc  before  ?— Yes. 

How  came  vou  to  go  there  on  that  evening  t 
•^Paddon  (the  first  witness)  told  me  there 
was  to  be  a  constitutional  sermon  preached 
M  the  Baptist  noeeting,  and  we  agreed  to  go 
there. 

What  time  was  it?— We  were  going  out  to 
supper;  it  was  before  supper  time,  about 
seven  o'clock. 

Did  you  hear  the  text?— No,  I  did  not  hear 
the  text;  I  was  not  there  at  the  beginning  of 
the  sermon. 

When  did  you  first  speak  of  the  sermon  as 
seditious? — ^I  spoke  of  it  to  Paddon  after  we 
went  from  meeting,  at  the  house  where  we 
supped,  and  very  much  disapproved  of  it,  and 
bought  it  dangerous. 

How  long  was  it  l>efore  you  went  to  the 
mayor  alxNit  it  ?— It  was  about  a  month  after 
when  we  went  to  the  mayor. 

Could  you  at  a  month's  distance  take  upon 
foa  to  speak  with  accuracy  as  to  particular 
words  ?-«*Yes^  I  remembered  the  particular 
words. 


Have  you  ever  taken  nanote^  of  thein 
since  ? — No,  I  have  never  pot  any  thing  into 
writing. 

Is  the'  evidence  you  h^ve  givenrnow  the 
same  as  that  you  gave  before  the  mayor  ?-«- 
Yes,  exactly  the  same. 

What  were  the  particular  words  or  sen* 
tences  in  the  sermon  which  you  thought  im^ 

f proper  ? — Mr.  Winterbothara  called  the  Revo- 
ution  of  this  country  a  {rlorious  Revolution. 

And  was  that  one  of  the  parts  you  thought 
dangerous  and  improper? — ^Yes;  I  thought 
his  speaking  of  the  R6volutioEr  in  such  terms, 
mischievous,  as  it  introduced  the  other  parts 
of  the  subject,  and  therefore  very  dangerous 
and  improper. 

Well,  and  what  other  parts  did  you  object 
to  ? — ^The  defendant  spoke  highly  favourable 
of  the  revolution  in  l  ranee;  and  laid  a  very- 
great  stress  on  its  having  relieved  a  number 
of  oeo'ple  from  desootic  power  and  the  papal 
yoKe ;  and  made  this  the  ground  of  his  re- 
joicing: this  I  thought  dnigerous  and  im* 
proper. 

Were  there  any  other  parts  vou  objected 
to  ?--^peaking  of  the  election  oi  members  of 
parliament  he  spoke  of  the  corruption. 

Do  you  remember  any  particulars  of  what 
was  said  respecting  the  election  of  members 
of  parliament  ? — No,  I  don't  recollect  aiiy  par- 
ticulars ;  but  I  thought  his  speaking  ot  bri- 
bery and  comiptioo  veiy  dangerous  and  im-* 
proper. 

Was  there  any  thing  else  in  the  sermon 
you  thought  dangerous? — ^The  general  tenor 
of  the  discourse  appeared  to  be  so :  speaking 
concerning  the  taxes,  he  said  every  man  in  » 
land  of  literty,  had  a  right  to  know  how  his 
money  was  to  be  applied:  this  I  thought 
faiehly  dangerous  and  improper. 

Was  there  any  other  part  you  thought  in)«^ 
proper?— He  said,  "  Why  are  your  streets 
crowded  with  vagrants?  your  poor  houses 
with  poor,  and  your  gaols  with  tnieves  ?  ow- 
ing to  the  heavy  taxes?"  these  I  am  positive 
was  the  idenlicaJ  words ;  I  could  not  be  miv*- 
taken. 

Did  Mr.  Winterbotham  speak  this  as  a  cir- 
cumstance he  lamented,  or  in  what  manner 
did  he  speak  of  it  ? — He  lamented  those  cir- 
cumstances in  his  sermon,  and  thought  it  a 
kind  of  oppression  to  the  inhabitants. 

And  you  thou^t  that  it  was  very  improoer 
and  dangerous  for  Mr.  Winterbotham  to  la- 
ment these  distressing  circumstances  did  you  ? 
—Yes,  I  did. 

Was  there  any  other  part  you  disapproved 
of  and  thought  dangerous  and  improper  ? — 
He  spoke  of  the  late  armaments :  and  said  a 
part  he  disapproved,  and  made  use  of  the 
words,  it  is  time  to  come  foryrard  in  defence 
of  your  rights. 

Did  Mr.  Winterbotham  use  the  latter  ex* 
pressions  with  reference  to  the  armaments^ 
or  to  any  other  part  of  his  sermou  ?— I  cannuC 
say  to  what  part  the  words  refern^i,  whether 
10  the  armaaieQt  or  any  other. 
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Mr.  Baron  Perrin,  Did  you  understand  the 
vrords  to  be  applicable  to  any  particular  part, 
or  to  the  whole  of  the  discourse? — It  was  at 
the  conclusion  of  the  whole  discourse,  and  I 
thought  them  applicable  to  the  whole  dis- 
course. 

Mr.  East.  Were  there  any  other  parts  of 
the  sermon  you  objected  to? — I  and  Pad  don 
disapproved  of  the  whole  sum  and  substance 
of  the  sermon. 

You  cannot  take  upon  you  to  say  what  those 
words  "  It  is  time  to  come  forward  in  deience 
of  your  rights,"  followed,  or  in  what  part  of 
the  sermon  they  were  spoken  ? — I  cannot  tell 
what  they  followed,  but  to  the  best  of  my  re- 
collection, they  were  in  the  latter  part  of  the 
sermon. 

What  construction  did  you  at  that  time  put 
on  those  words  f — I  do  not  ask  you  what  con- 
structions you  put  upon  them  now; — ^What 
rights  did  you  understand  they  were  to  come 
forward  in  defence  of? — I  understood  it  was 
to  come  forward  in  defence  of  those  rights 
they  were  in  want  of. 

Did  not  the  words  appear  to  you  to  apply 
to  something  particular  ? — ^Thev  appeared  to 
apply  to  the  whole  sermon ;  but  I  do  not 
know  what  preceded. 

Mrs.  Pfidham    sworn — Examined   by   Mr. 
FaTuhawe. 

Were  you  at  the  meeting  in  HowVlane  on 
the  5th  of  November  last  ? — Yes,  I  was. 

Did  you  hear  the  defendant  preach  at  that 
time  ?— *l  did. 

What  did  vou  hear  bim  say? — He  said  lie 
approved  of  the  French  revolution,  and  made 
no  doubt  but  the  eyes  of  the  people  were 
opened. 

What  people  were  they  whose  eyes  he  said 
were  opened? — I  uuderstood  he  meant  the 
people  of  England. 

What  else  did  he  say? — He  then  said,  why 
are  your  streets  (or  poor  houses)  crouded  with 
poor,  and  your  ^ols  with  thieves,  but  because 
of  the  oppressive  taxes.    He  was  rather  sur- 

Srised  people  were  happy  and  contented  un- 
er  their  grievances,  and  did  not  stand  forth 
for  their  rights.  He  likewise  said,  we  thought 
we  lived  under  a  mild  government  and  good 
laws,  hut  it  was  no  such  thin^.  He  men- 
tioned the  number  of  millions  of  the  national 
debt,  and  what  was  said  to  be  paid  ofl*:  he 
said  he  spoke  boldly,  he  dcnica  it :  he  said 
we  call  ourselves  Englbhmen,  an  English- 
man has  a  right  to  speak  his  own  words,  but 
I  deny  it.  He  thought  we  had  as  much  right 
to  stand  up  for  our  liberties  as  the  people  in 
France.  He .  reprobated  taxes  and  tax-ga- 
therers, saying  they  come  into  your  house  to 
demand  money  out  of  your  pockets.  He 
thought  we  had  a  right  to  know  which  way 
the  money  was  applied. 

Cross-examined  by  Mr.  Dmnpur. 

Were  you  present  at  the  bcgpning  of  the 
sermon  ? — ^I  was. 
VOL.  XXII. 


Do  you  recollect  the  text? — ^No,  I  cto  not. 

Was  the  sermon  divided  ?  I  believe  itwasv 

Have  you  given  us  your  evidence  in  the 
defendant's  own  words  ? — Yes,  as  near  as  I 
can  recollect. 

You  are  not  quite  certain  they  are  all  his 
own  worrls  ? — [  am  certain  all  I  said  were  hi» 
own  words ;  but  I  do  not  recollect  all  the  par- 
ticulars of  the  sermon. 

You  say  you  believe  the  sermon  was  di- 
vided: do  you  recollect  the  division? — ^No, 
I  do  not  recollect  the  division  or  the  subject* 

Miss  Margaret  Jago  sworn. — Examined  by 
Mr.  Chpp. 

Pray  Miss  Jago  where  do  you  Kve? — ^At 
Cawsand. 

Do  you  know  the  defendant  ? — Yes. 

Do  you  remember  his  preaching  this  ser*- 
mon  on  the  5th  of  November  last  ? — ^Yes,  I 
was  at  the  meelinz. 

Were  you  there  oefore  the  beginning  of  the 
sermon  ?— Yes,  I  was  there  before  Mr.  Win- 
tcrbotham  came  in. 

Will  you  tell  us  what  you  recollect  of  the 
sermon.^ — Mr.  Winterbolham  said  our  streets 
and  poor  houses  are  filled  with  poor,  and  our 
eaols  with  thieves,  on  account  uf  oppressive 
laws  and  taxes.  He  spoke  of  the  national 
debt,  of  the  number  of  millions,  he  specified 
what  had  been  said  to  be  paid,  and  said  I 
deny  it ;  it  is  no  other  than  taking  money  out 
of  one  pocket  and  putting  it  into  the  other; 
he  said,  he  disapproved  of  the  corrupt  mode 
of  choosing  members  of  parliament,  but  I  do 
not  recollect  the  particular  words  he  used. 

CroBS-examined  by  Mr.  Gibbr, 

I  believe.  Miss  Jago,  you  said  you  were  pre- 
sent at  the  beginning  of  this  dicourse  ? — ^Yes^ 
I  was  there  from  begmning  to  end. 

Are  vou  a  usual  attendant  on  the  meeting? 
— No,  but  I  have  been  there  before.   • 

Did  you  pay  particular  attention  to  this 
sermon? — Yes,  from  the  beginning  to  the 
end. 

Do  you  recollect  the  text?— No,  I  do  not, 
it  was  so  long  ago. 

Do  you  recollect  the  division  of  the  ser- 
mon, or  whether  it  was  divided  ? — ^I  believe 
it  was  divided,  but  cannot  recollect  the  par- 
ticular heads. 

Do  you  recollect  the  particular  subject  on 
which  Mr.  Winterbotham  treated?— -It  was  a 
sermon  preached  in  commemoration  of  the 
Revolution,  and  the  deliverance  of  this  king* 
dom  from  papal  power. 

Did  Mr.  Winterbotham  treat  these  subjects 
largely?— Yes,  he  went  much  at  large  into 
these  subjects. 

He  went  largely  into  the  subjects  of  the 
Revolution  in  this  kingdom,  and  its  deli- 
vcrance  from  papal  power:  pray  did  he  eo  al 
large  likewise  into  the  deliverance  of^any 
other  countries?— I  do  not  recollect  anything 
that  he  said  about  the  deliverance  of  other 
eountries. 
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If  Mr.  Winterbotham  did  say  any  ihin^ ' 
about  the  deliverance  of  other  countries,  it 
could  not  be  a  great  deal  or  very  striking, 
otherwise  I  suppose  you  would  have  remem- 
bered something  of  it  ?— I  think  I  should. 

Pray  how  long   was   Mr.  Winterbothara 
preaching  this  sermon?— About  three  quar-j 
ters  of  an  hour. 

Do  you  recollect  Mr.  Winterbotham  saying 
in  his  sermon  that  the  laws  made  at  the  time 
of  the  Revolution  have  been  since  abused  and  ' 
brou^t  into  tlisose?*— No,  I  do  not  recollect 
he  said  any  thing  about  the  laws  being  abused 
or  brought  into  disuse. 

Do  you  think  there  was  any  thing  of  the 
kind  said?--!  believe  not;  I  did  not  hear  it. 

Do  you  recollect  Mr.  Winterbotham's  say- 
ing he  highly  approved  of  the  French  revo- 
lution P--tf e  said  something  about  it,  but  I 
cannot  remember  the  particulars. 

Do  vou  remember  any  thing  that  Mr.  Win- 
terbotham said  would  be  the  probable  conse- 
guences  of  the  revolution  in  France ;  as  that 
It  would  be  the  means  of  delivering  it  from 
papal  power  ?— No,  I  do  not  recollect  it. 

Did  he  say  it  had  opened  the  eyes  of  the 
people  of  England? — I  do  not  recollect  any 
thing  of  the  kind;  I  heard  nothing  about 
openmE  the  ^es.t 

Did  Mr.  Winterbotham  make  use  of  the 
wofds  oppressive  laws  and  taxes,  as  a  reason 
for  the  streets  beins  filled  with  poor,  &c.  ?t— 
I  am  almost  sure  that  be  did  say  oppressive 
taies. 

Dkl  you  never  say  the  word  oppressive  was 
not  used  ?— I  mav  have  said  that  I  did  not 
recollect  the  word  being  used,  but  it  appears 
now  to  me  so  clear,  I  can  swear  to  it 

Prav  what  money  did  you  understand  the 
defendant  to  mean  when  he  spoke  of  taking 
it  out  of  one  pocket  and  putting  it  into  the 
other? — I  understood  him  to  mean  the  na- 
tional money. 

X>o  you  recollect  Mr.  Winterbdtham's  say- 
ing in  his  sermon,  that  when  there  is  a  de- 
mand made  in  the  House  of  Commons  for  a 
supply,  they  deny  it  at  first,  and  on  a  second 
demand,  there  are  two  thirds,  or  three  foucths, 
will  grant  it,  and  then  they  will  share  it 
among  them  ?§ — I  do  not  recollect  any  such 
thing. 

Do  you  think  you  should  have  remembered 
it  if  it  had  been  said  ?— If  it  had  been  said,  I 
think  I  must  have  remembered  it. 

Do  you  recollect  Mr.  Winterbotham's  say- 
ing his  majesty  was  placed  upon  the  throne 
upon  condition  of  keeping  certain  laws  and 

*  The  woids  laid  in  the  first  Count  of  the 
indictment.    Orim,  Edit, 

f  This,  and  the  two  preceding  questions, 
include  the  words  laid  in  the  S^  and  12th 
Counts.    Orif.  Edit. 

X  The  words  charged  in  the  Srd,  4th,  10th, 
and  13th  Counts.    Orig,  Edit. 

§  The  word*  kid  in  the  7th  Count  Orig. 
£dit. 


rules,  &c.  ?•— No,  he  said  nothing  about  his 
majesty,  throughout  the  sermon. 

Did  Mr.  Winterbotham  say  we  had  as  much 
right  to  stand  up  as  they  did  in  France  for 
our  liberties?  t — 1  do  not  recc^lect  be  ^d 
any  thing  like  it 

Do  you  think  Mr.  Winterbotham's  sermon 
was  calculated  to  excite  sedition  ? — I  cannot 
say  it  appeared  so  to  me;  I  thought  it  im- 
proper to  be  preached  at  that  time,  as  ^;noimnt 
persons  might  misconstroe  it 

William  Little   sworn. —Examined   by  Mr. 
Serjeant  Ro^ke. 

Were  you  at  the  meeting  in  HowVlane 
on  the  5th  of  November  last  f— Yes. 

Did  you  hear  Mr.  Winterbotham's  dis- 
course ?— Yes ;  but  I  recollect  but  little  about 
it,  as  I  have  a  bad  memory,  and  was  never 
called  upon  before. 

What  do  you  recollect  ?— Mr.  Wintcrbotbaui 
spoke  concerning  the  Revolution  of  1688,  and 
in  my  opinion,  very  much  to  the  purpose :  hf 
mentioned  somethmg  about  the  Birmingham 
riots,  but  what  I  do  not  recollect  He  lo!d 
about  the  perversion  of  laws,  and  the  different 
situation  of  the  naUon  at  the  Ume  of  the  Re- 
volution and  this :  1  heard  some  tilings  that 
did  not  please  me,  but  cannot  recollect  the 
particular  passages,  lie  mentioned  the  streets 
being  crowded  with  poor,  and  said  something 
about  heavy  taxes,  but  said  nothing  about  o^ 
pressive  laws  or  taxes. 

Cross-examined  by  Mr.  GtMs. 

Do  you  remember  what  the  difierence  was 
which  Mr.  Winterbotham  pointed  out  between 
the  8ituatk>n  of  this  country  now  and  at  the 
Revolution  ?— He  pointed  out  a  material  dis- 
tinction. He  said  that  then  there  was  no  na- 
tional debt,  and  that  now  there  was  a  vexr 
large  one. 

You  are  sure  when  Mr.  Winterbotham  wa5i 
speaking  of  taxes,  he  did  noi  use  the  won! 
oppressive  ? — ^He  said  the  taxes  were  heavy  ; 
but  I  do  not  remember  that  he  said  o'p- 
pressive. 

Mary  Ckannetu  8Wom.--Examined  by  Mr. 
Morris. 

Were  you  at  the  meeting  in  How'a-lane  on 
the  5Ui  of  November  last  ? — Yes,  I  was. 

Did  you  hear  the  defendant  preach  ? — Yea, 
I  did. 

Do  you  recollect  the  text  ?— No,  I  don't. 

Were  you  there  ail  the  time  the  defendant 
was  preaching  ? — ^Yes^  I  was. 

What  did  he  preach  about?— He  began 
vidth  the  revolution  in  France;  he  appnrrcd 
of  it,  and  said  he  wished  it  to  be  the  same 
here  as  it  was  there ;  he  said  it  wats  high  time 
for  ns  to  stand  foijth  for  our  rights.  He  talked 
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i^bout  our  streets  filled  with  vagrants,  our 
poor  houses  with  poor,  and  our  gaols  with 
thieves^  owing  to  the  heavy  taxes.  He  said 
he  hoped  it  would  open  our  eyes,  and  that  it 
was  high  time  for  us  to  come  forth  for  our 
rights.  lie  said  that  at  the  Revolution  in 
1688,  the  nation  was  not  a  shilling  in  deht, 
and  now  our  debt  was  many  millions  He 
added,  they  say  there  is  some  of  it  paid  off; 
but  I  deny  it,  I  speak  boldly. 

John  Channent  sworn.— Examined  by  Mr.  Ser- 
jeant Lawrence, 

Were  vou  at  the  meetine  in  IlowVlane, 
on  the  5  th  of  November  last?— Yes. 
.  Were  you  there  at  the  beginning? — ^Yes,  I 
was  there  first  before  the  defendant  came  in. 

Do  you  remember  where  the  text  was  P — I 
cannot  be  certain  as  to  the  text,  but  to  the  best 
of  my  recollection  it  was  ''  thou  shalt  teach 
them  to  thy  children  in  time  to  come." 

And  what  did  the  defendant  say  in  his 
sermon?-— The  first  thing  I  remarked,  was 
concerning  the  Revolution  at  the  time  of  king 
William,  when  the  defendant  said  the  nation 
was  Dot  %  thilliBg  in  debt,  btft  now  it  was 
so  many  millions;  and  then  stated  the  interest 
of  the  millions,  but  I  don't  remember  the 
amount ;  said  the  minister  had  said  so  much 
of  the  national  debt  had  been  paid  off,  but 
J  speak  boldly,  I  deny  it. 

What  else  did  he  say  ?— He  also  said  we 
had  very  good  laws,  which  was  the  House  of 
Commons;  that  his  majesty  had  not  arbitraiy 
power  to  demand  any  thing  of  himself,  but 
when  they  first  apnlied  to  the  House  of  Com- 
mons, they  denied  it,  and  upon  the  second 
demand,  two  thirds  or  three  fourths  would 
giant  it ;  and  when  it  was  eranted,they  would 
take  and  divide  it  among  them. 

Did  he  say  any  thing  else  ? — ^Ile  said  the 
tax-gatherers  come  into  our  houses  and  de- 
mand the  money  out  of  our  pockets ;  but  in  a 
land  of  liberty,  every  man  had  a  right  to 
know  what  was  done  with  his  money.  He 
also  said,  why  are  your  streets  crowded  with 
vagrants,  your  poor  houses  with  poor,  and 
your  gaols  with  thieves,  but  by  means  of  your 
opf  fQssive  taxes.  He  then  said  we  call  our- 
selves Englishmen,  an  Englishman  has  a 
right  to  spesJc  bis  own  words,  but  I  deny  it; 
^e  have  as  much  right  to  stand  up  for  our 
rights  as  they  have  in  France.  He  said  his 
majesty  was 'set  upon  the  throne  for  main* 
taining  certain  laws  and  rules,  whereof  if  he 
did  not,  he  had  no  more  right  to  the  throne 
than  the  Stuarts  had.  fn  regard  to  electins 
members  of  parliament,  he  said  at  Plymouth 
•we  had  very  good  members,  but  they  were 
chosen  by  a  set  of  idle  and  debauched  people. 
r-From  the  beginning  to  the  end  of  his  dis- 
course, he  endeavourol  to  tttir  up  the  people 
against  government ;  and  St.  Paul  when  he 
went  to  Damascus  to  persecute  the  people 
of  God,  had  not  greater  eovy  against  the  peo* 
pie  tiian  Mr.  Wmterbotham  \m  against  the 
kiagaiid  goyenunenti 
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This  witness  said  he  never  heard  of  any 
political  sermon  to  be  preached;  that  he  di<i 
not  attend  for  instruction,  that  he  is  a  super^ 
annuated  earpenter  in  his  majesty's  yard  at 
Plymouth,  but  is  not  seditious. 

DCFEVCt. 

Mr.  Gihht.  The  applause  which  has  been 
bestowed  on  tlie  openins  of  the  learned  gen- 
tlemen, on  the  part  of  the  prosecution,  would 
on  this  occasion  render  me  extremely  doubt- 
ful of  the  event  of  the  cause,  if  Mr.  Winter'* 
botham  were  to  be  tried  bv  the  audience,  and 
not  by  the  iury ;  for  I  think  it  has  sufficiently 
appeared  that  there  is  such  a  considerable 
spirit  of  prejudice  excited  against  Mr.  Winter- 
botham,  as  would  leave  him,  in  such  a  case, 
little  reason  to  ex]>ect  a  fair  trial.  But  you, 
eentlemen  of  tlie  jury,  are  come  here  to  try 
tne  cause  according  to  the  evidence  adduced 
before  you ;  and  when  you  sit  as  judges  in 
the  ciuse,^you  will  discard  from  your  minds 
every  injurious  imputatioD  which  may  have 
arisen  to  the  prejuoice  of  Mr.Winterbotham. 

I  had  heara  such  misrepresentations  of  the 
sermon  preached  by  Mr.Winterbotham  on  the 
5th  of  November,  and  likewise  of  the  text, 
that  I  had  the  greatest  difficulty  to  bring  my- 
self to  undertake  Mr.  Winterbotham^s  de* 
fence.  However,  it  is  for  you,  gentlemen  of 
the  jury,  to  compare  the  evidence  of  the  wit- 
nesses on  the  part  of  the  prosecution,  and  of 
the  witnesses  which  I  shall  produce,  with  the 
indictmeut,  aud  then  judge  whether  Mr.  Win- 
terbotham  made  use  ot  those  expressions; 
and  whether  they  were  used  with  the  inten- 
tion stated  in  the  indictment — ^The  defen« 
dant,  Mr.  Winterbotham,  is  of  the  sect  of 
dissenters  called  Baptists,  and  that  sect  ap- 
proaches nearer  to  the  church  of  England 
than  any  other  sect  of  dissenters  whatever ; 
for  they  agree  with  it  in  almost  all  points, 
only  differing  with  respect  to  infant  baptism; 
I  do  not  mean  to  insinuate  that,  because  Mr. 
Winterbotham  is  a  dissenter,  it  will  dispose 
thejury  to  convict  him;  but  I  only  observe 
this,  that  as  some  sects  of  dissenters  are  sup- 
posed to  entertain  particular  opinions  of  ^ 
vernment  more  obnoxious  than  others,  to  ex- 
plain whA  Mr.  Winterbotham  is,  and  thus 
to  set  him  strait  l)efore  you. 

Mr.  Winterbotham  was  originally  brou^t 
up  in  a  difierent  line  from  that  in  which  tig 
is  at  present,  and  did  not  in  the  early  part  of 
his  life,  receive  such  an  education  as*  persons 
destined  for  the  ministry  ariiong  the  dis*> 
senters,  generally  do ;  and  this  perhaps  might 
plead  some  alleviation  for  the  use  of  expres- 
sions not  strictly  weighed  with  gtHramatical 
accuracv ;  but  I  do  not  mean  to  urge  that  Mr. 
Winterbotham  is  intitled  to  any  peculiar  in- 
dulgence on  this  account. — 1  disclaitu,  and 
Mr.  Winterbotham,  through  me,  disclaims  aH 
such  defence.    I  admit  aod  contend  that  Mr. 
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\ViDterbothain  is  a  man  of  considerable 
talents,  and  of  a  very  good  understanding ; 
and  who  by  an  unwearied  though  late  atten- 
tion to  hishtudtes,  has  attained  to  a  very  high 
decree  of  knowledge,  not  only  in  those  pur- 
suits pertaining  to  nis  profei>&ion,  but  in  the 
laws  of  his  country,  and  its  civil  and  political 
rights ;  and  is  a  man  of  as  well  informed  and 
enlightened  a  mind  as  most  of  those  of  his 
age,  who  have  enjoyed  much  greater  advan- 

I  do  not  hold  it  my  duty  to  defend  sedition, 
— the  defence  which  I  have  to  offer  on  the 
jiart  of  Mr.  Winterbotham  is  of  a  very  dif- 
ferent conipleKion :  and  if  I  can  succeed  in 
carrying  the  attention  of  the  jury  to  the  dif- 
ferent articles  of  the  charge,  I  do  not  doubt 
but  I  shall  make  it  clearly  appear,  that  the 
far  greater  part  of  the  words  were  not  spoken 
bj^  Mr  Winterbotham ;  and  that  where  the 


not  suffer  us  to  point  out  what  are  the  de^ 
fects  of  our  constitution,  or  in  what  respect 
its  principles  have  keen  departed  from?  If 
such  is  the  opinion  of  you,  gentlemen  of 
the  jury,  I  deliver  Mr.  Winterbotham  into^ 
your  handsel  have  no  defence  for  liim.  If 
vou  mean  to  act  on  tlie  principle  that  it  is 
lawful  to  sav  what  you  will  in 'commendation 
of  those  who  have  now  or  who  have  bad  the 
administration  of  the  public  affairs  in  their 
hands,  but  not  to  say  m  what  they  have  de- 
parted from  the  principles  of  the  constitu- 
tion, then  I  admit  that  Mr.  Winterbotham 
has  no  defence. 

On  this  occasion,  the  jury  will  not  under- 
stand me  to  say  that  I  a^ee  with  Mr.  Win* 
tcrbotham  in  all  his  political  opinions,  or  \o 
declare  that  they  are  mine.  I  have  no  such 
intention  But  this  is  the  law,  which  I  sub- 
mit to  vou  under  correction  rrom  the  learned 


witnesses  for  the  prosecution  have  laid  hold    judge,  if  I  am  wrong;  that,  if  a  man, cither  by 

_/•    __        *•  .1 J   _.-.i-i__  jij  .-_   L„    speaking  or  writing,  publishes  what  he  thinks 

is  defective  in  the  constitution,  and  what  is 
in  his  opinion,  capable  of  remedy  and  reform. 


iji  some  of  the  words  which  he  did  use,  by 
the  onnn^un  of  some  words,  and  the  trans- 
posing of  others,  they  itave  beea.  taken  in  a 
very  different  sense  from  that  in  yrhich  Mr. 
Winterl;otham  used  them;  and  this  I  under- 
take to  lay  bo  fore  the  jury,  not  in  my  speech, 
but  in  evidence.  The  nature  of  luy  defence 
is  tliat  in  many  instances  the  words  were  not 
spoken  at  all:  in  others,  where  they  were 
spoken,  or  something  like  them,  thev  have 


liicn  very  much  perverted,  and  will  bear  a    jury,  are   whether    Mr    Winterbtiiham 


if  be  has  no  seditious  intention,  be  has  a  right 
so  to  do  ;-~and  I  contend,  that  what  Mr.  Mnn- 
terbotham  did  on  the  6th  of  November  last» 
was  in  the  fair  spirit  of  discussion ;  and  if  I  do 
not  prove  it,  then  I  admit  Mr.  Winterbotham 
stands  undefended.  The  questions  then  for 
the  consideration  of  vou,  eentlemen  of  the 


quite  different  construe tiotu 

The  jury  will  recollect  that  this  sermon 
-was  preached  on  the  6th  of  November,  on  a 
day  t>et  apart  by  the  legislature  to  comme- 
morate our  deliverance  from  papal  power, 
and  the  establishment  of  our  liberties  by  the 
Revolution  in  1688,  which  has  been  termed 
by  Mr.  Winterbotham,  a  glorious  Revolution. 
I  iind  no  difficulty  in  admitting  that  political 


preach  those  words  in  his  sermon,  which  are 
stated  in  the  indictment ;  and  whether  it  was 
with  the  seditious  intention  laid  in  the  in- 
dictment? or  whether  it  was  a  (air,  liberal 
discussion  of  the  propositions  laid  before  bis 
audience? 

Several  of  the  words,  the  juiy  will  be  of 
opinion  with  me,  were  never  uttered,  if  they 
consider  the  witnesses  on  the  part  of  the  pro- 


sermons  arc  in  general  improper ;  but  not  on  |  secution,  and  their  manner  of  giving  their 


a  day  set  apart  tor  the  commemoration  of  that 
£Tcat  n  itional  event,  of  which  il  is  the  duty  of 
the  minister  to  point  out  the  principles,  and 
to  show  in  what  those  principles  have  been 
ileparled  from ; — was  the  doing  this  faulty  in  \ 
Mr.  Winterbotham?  if  it  was  a  fault  in  him,  • 
ivliat  wilt  you  say  to  the  many  sermons  i 
preached  on  that  day  from  the  pulpits  of  the  ' 
established  Church  ? — where  all  the  preachere 
went  into  the  principles  of  the  RevoUition, 
and  no  one  coaaemned  them  for  itf^-will  you 
condemn  Mr.  Winterbotham  for  doing  that 
iMrhich  has  been  done  without  censure  in  so 
many  of  tlie  established  churches  ?  The  same 
t)rGath  that  condemns  Mr.  Winterbotham, 
condemns  not  only  this  sermon,  but  those 
xvhich  were  preached  on  the  same  day  before 
the  great  national  assemblies  of  this  land. 
If  a  man  keeps  within  the  line  of  the  law,  to 
|>oint  out  in  what  respect  the  principles  of  the 
revolution  have  been  abode  hy^  and  in  what 
respect  they  have  been  departed  from — ^is  no 
crime  Or  do  we  live  under  a  government 
pi\m^  allows  us  to  say  what  we  can  in  favour 
</  the  pdncijiks  of  the  Hevolulion,  but  wiU 


evidence.  They  had  heard  of  this  sermon, 
and  went  to  the  meeting  with  an  intention  of 
finding  something  to  criminate  Mr.  Winter- 
botham ;  for  in  the  whole  course  of  the  ser- 
noion,  they  cannot,  or  will  not,  recollect  a 
single  passage  that  was  not  seditious.  When 
they  were  asked  about  the  innocent  parts  of 
the  sermon,  they  said  they  paid  no  attention 
to  such  passages :  and  when  witnesses  say 
they  can  give  an  account  only  on  one  side, 
surely  the  jury  will  not  believe  iheni.  It  is 
necessary  that  those  passages  which  had  a 
contrary  tendency  shouki  be  brought  forward, 
but  not  one  of  the  witnesses  tor  the  prose- 
cution has  mentioned  a  single  circurostance 
to  which  they  did  not  impute  guilt  Another 
very  extraordinary*  cimimstance  is,  that  none 
of  them  can  recollect  the  text,  wKich  is  gene- 
rally the  first  object  of  every  man's  attention. 
The  text  is  the  tirst  point  which  parents  di« 
rect  their  children  to  attend  to;  they  lead 
them  to  the  churdi  door,  and  they  charge 
them  to  mind  the  text ;  and  a  roan  that  can- 
not repeat  the  text,  can  seldom  give  any  ac» 
curate  account  of  the  sennoa*   AgMti 
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ber  of  words  arc  laW  which  one  or  other  of 
the  witnesses  for  the  crown  say  they  attended 
to,  but  which  heing  mentioned  to  another  of 
them  he  does  not  ^recollect.  Mrs.  Chanuens 
does  not  recollect  the  text,  but  says  the  de- 
fendant began  about  the  French  revolution ; 
and  all  the  other  witnesses  for  the  prosecu- 
tion, say  th%t  the  revolution  in  France  was 
not  ^ipoJ£cn  of  till  near  the  end  of  the  sermon. 
What  can  the  jury  Ihink  of  witnesses  who 
differ  so  materiaUy  respecting  the  discussion 
of  the  most  material  charge  in  the  indict- 
ment i  and  which  according  to  some  of  the 
evidences,  took  up  a  considerable  portion  of 
the  time  in  which  the  defendant  spoke,  thoujgh 
that  appears  totally  incredible  with  the  testi- 
mony of  others  of  them. 

I  do  not  mean  to  say  that  these  witnesses 
are  perjured ;  they  may  think  what  they  have 
said  is  true,  but  surely  the  jury  will  not  give 
much  credit  to  their  recolle<ition.— I  believe 
something  like  some  of  the  words,  was  ut- 
tered by  Mr.  Winterbotham,  but  not  in  the 
fiense  which  they  have  mentioned,  or  in  which 
they  are  laid  in  the  indictment. 

Paddon,  one  of  the  witnesses  for  the  prose- 
cution, was  so  perfectly  unacquainted  with 
the  event  of  which  Mr.  Winterbotham  was 
preaching,  that  thoueh  you,  gentlemen  of  the 
jury,  know  very  well  what  Mr.  Winterbotham 
meant  by  the  Stuarts,  he  thought  he  meant 
an  officer  under  the  government,  and  con- 
ceived him  to  allude  to  a  gentleman's  steward ; 
and  so  willing  were  some  of  the  witnesses  for 
the  crown  to  criminate  Mr.  Winterbotham, 
that  they  attributed  every  word  uttered  by 
him  to  a  disapprobation  of  the  present  go- 
vernment. 

Those  witnesses  who  did  not  pretend  to 
remember  accurately  the  particular  words, 
hut  Who  perfectly  understood  the  whole  drift 
and  scofMB  of  the  sermon,  are  certainly  better 
entitled  to  credit,  than  those  who  only  re- 
membered the  words,  but  did  not  understand 
the  meaning  of  them«  though  they  pretend  to 
have  made  memorandums  two  months  after 
the  sermon  was  preached.  Mr.  Little  said 
very  properly  that  at  this  distance  of  time  he 
could  not  recollect  the  particular  words,  but 
that  Mr.  Winterbotham  compared  the  pre- 
sent times  with  the  time  of  the  revo- 
lution, saying  tlien  there  was  no  national 
debt,  but  now  there  was  a  very  lar^e  one— 
but  is  there  any  thing  seditious  in  that  f  he 
^mpared  it  in  a  view  in  which  it  bore  the 
comparison.  This  witness  went  to  the  meeting 
for  the  purpose  ot  receiving  information  and 
instrtiction,  and  seems  to  have  attended  par- 
ticularly to  the  sermon. — Speaking  of  the 
taxes,  he  gave  a  very  material  evidence — 
he  said  heavy  taxes — Is  that  seditious? 
To  say  taxes  are  oppressive,  may  be  sedi- 
tious, bi«t  to  say  they  are  heavy,  I  contend  is 
Dot  seditious. —  ihou^h  Mr.  Winterbotham  is 
stated  by  one  ot  the"  witnesses  to  have  said 
4l»t  our  laws  are  bad,  yet  by  another  he  is 
stated  to  have  said  that  our  laws  are  good. 


Then  can  you,  gentlemen  of  the  jury,  believe 
witnesses  who  thus  contradict  themselves  ? 

I  shall  BOW  proceed  to  state  the  different 
counts  in  the  indictment,  and  the  different 
way  in  which  I  shrill  meet  them  by  evidence ; 
but  first  I  shall  contend  that  it  is  necessary 
for  the  gentlemen  concemecl  in  the  prosecu- 
tion to  prove  the  precise  words  laid  in  the 
indictment,  for  no  other  words,  however  sedi- 
tious they  may  be  (unless  they  arc  contained 
in  the  indictment)  will  be  sufficient  to  justify 
you  in  finding  Mr.  Winterbotham  guilty. 

In  the  first  count,  Mr.  Winterootham  is 
charged  with  saying, "  The  laws  made  at  that 
time  (meaning  the  time  of  the  revolution}  have 
been  since  abused  and  brought  into  disuse; 
and  it  particularly  behoves  me  to  speak  of 
the  present  times."  Not  one  of  tnc  wit- 
nesses for  the  crown  has  proved  this  charge — 
for  though  Paddon  has  said  something  of  that 
nature,  yet  his  evidence  does  not  go  to  proof 
of  th<^  count,  but  only  that  Mr.  Winter- 
botham said  the  laws  in  being  at  the  time  of 
the  revolution,  have  been  since  disused ;  and 
it  is  cenainly  move  than  probable  that  Mr. 
Winterbotham  at  that  time,  speaking  of  the 
revolution,  meant  to  refer  to  the  laws  which 
were  then  in  existence,  and  not  to  the  laws 
which  were  made  at  the  revolution ;  for  the 
laws  made  at  the  revolution  were  the  laws 
that  altered  the  government  a«  tliat  time, 
and  which  constituted  what  Mr.  Winter- 
botham called  a  glorious  revolution,  and  there 
is  not  a  word  in  evidence  on  this  sermon 
about  the  laws  made  at  that  time  being  dis- 
used. You  cannot  therefore  find  Mr.  Win- 
terbotham guilty  of  speaking  of  the  abuse  or 
disuse  of  the  laws  made  at  the  time  of  the 
revolution  on  proof  that  he  spoke  of  the 
disuse  of  other  laws  which  were  then  in 
being. 

The  charge  in  the  second  count  is,  **  I 
highly  approve  of  the  revolution  in  France, 
and  I  do  not  doubt  but  it  has  opened  the 
eyes  of  the  people  of  England." — Has  any 
one  proved  that  Mr.  Winterbotham  spoke 
j  these  words  connectedly  together  ?    The  jury 
;  will  recollect  that  what  I  complain  of,  is  the 
,  garbhng  of  this  sermon.    Paddon  and  King 
I  nave  stated  that  Mr.  Winterbotham  endea- 
voured to  expose  the  old  despotic  government 
of  France  :    but  I  appeal  to  the  jury,  whether 
it  is  seditious  to  rejoice  in  the  revolution  in 
,  France*,  so  far  as  it  is  a  deliverance  from  des- 
potism and  papal  power  f->was  that  power  so 
▼ery  desirable?   God  forbid  that  I  should  al- 
'  tempt  a  defence  or  palliation  of  the  anarchy 
and  murder  which  has  attended  that  event : 
,  Mr.  Winterbotham  himself  in  this  very  ser- 
,  mon,  expressly  stated  his  abhorrence  of  it ; 
!  and  y>  far  from  saying  he  did  not  doubt  but 
it  had  opened  the  eyes  of  the  people  of  Eng- 
land to  see  the  necessity  of  a  similar  revolu- 
tion in  this  land,  he  said  in  so  many  express 
,  words  that  we  had  no  occasion  for  a  revolu- 
tion, that  he  deprecated  such  an  event,  and 
said  that  the  parliament  al^e  was  to  be  afN^ 


/Google 


84SJ 


S3  GEORGE  IIL 


Proceedkigs  igstM/  IVm.  WinterhOkam        [814 


plied  to  for  the  redress  of  ^Tances-^his  I 
undertake  to  prove  by  evuleoce,  and  have 
therefore  oo  doubt  but  you  will  acquit  Mr. 
Wioterbotham  of  this  charge. 

In  the  third  count,  Mr.  Winterbotham  b 
stated  to  have  said,  ^  Why  are  your  streets 
and  poor  houses  crowded  with  poor,  and  your 
gaols  with  thieves,  but  because  of  the  op- 
pressive laws  and  taxes  ?— I  am  astonished  that 
you  are  quiet  and  contented  under  these 
grievances  and  do  not  stand  forth  in  defence 
of  your  rigbts.'*  Not  one  of  the  witnesses  for 
the  crown,  with  all  their  disposition  to  select 
offensive  passages  could  prove  that  Mr.  Win 
ierbotham  uttered  these  words  in  one  distinct 
connected  sen  tence.  But  in  the  fourth,  tenth, 
thirteenth,  and  fourteenth  counts,  they  are 
separated-- It  is  said  that  he  imputed  the 
streets  being  filled  with  beggars,  the  poor- 
houses  with  poor,  and  the  g^s  with  thieves, 
to  oppressive  laws  and  taies ;  but  if  the  jury 
will  attend  to  what  the  witnesses  for  the  pro- 
secution have  said,  they  will  find  that  not 
many  of  them  have  used  the  word  oppres- 
sive ;  and  I  desire  the  juiy  to  poll  them  on 
that  head.-  Paddon  said  oppressive — King 
said  he  was  confident  the  word  was  heavy — 
Pridhani  said  oppressive — ^Jago  said  she  was 
almost  sure  Mr.  Winterbothaiad  said  oppres- 
sive— Little  said  the  words  were  heavy 
taxes,  and  in  express  terms  declares  Mr. 
Winterbotbam  said  nothing  about  oppressive 
laws  or  taxes — Maiy  Channens  saia  it  was 
owine  to  heavy  taxes:  the  learned  soijeaDt 
askea  Her  again,  and  she  said,  heavy ;  and  she 
was  repeatedly  asked,  and  as  repeatedly 
made  the  same  replv<--John  Channens  said 
the  defendant  used  tne  word  oppressive,  but 
he  said  his  wife  had  an  excellent  memoiy, 
and  she  said  heavy ;  and  the  jurv  have  the 
greatest  reason  to  believe  from  the  prosecu- 
tors own  witnesses  that  the  word  was  heavy. 
However  I  shall  call  several  witnesses  who 
will  prove  that  the  defendant  never  used  the 
wora  oppressive ;  and  that  the  words  in  the 
latter  part  of  the  count  were  never  uttered  by 
him  throughout  the  whole  of  this  sermon : 
and  I  am  certain  that  the  jury  will  not  have  a 
doubt  in  saying  that  the  defendant  is  net 
guilty  on  this  chsu^. 

In  the  fiAh  oount,  the  defendant  is  charged 
with  saying  <<  You  fancy  you  live  under  a  mikl 
government  and  j;ood  laws,  but  it  is  no  such 
thing.'*  One  ot  then-  own  wdtnesses  has 
proved  that  Mr.  Winterbotham  stated  in 
express  terms  that  our  laws  were  §ood,  and 
Mr.  Winterbotham  is  not  such  a  lool  as  to 
contradict  himself  in  the  same  sermon.  This 
I  do  not  state  as  an  answer  to  the  charge,  but 
only  as  a  preparaterv  introduction  to  the  evi- 
dence  which  I  shall  adduce.  I  shall  prove 
by  several  persons  who  are  in  the  habit  of  at- 
tending on  Mr.  Winterbotham's  ministry, that 
he  did  not  use  these  words,  norany  like  them. 
But  if  I  only  prove  that  it  is  not  only  imprc^ 
bable,  but  next  it  impossible  that  he 
ahould  have  done  so^  the  juiy  will  not  be  led 


I  by  a  presumption  onlly,  to  think  bim  guilty. 
!  And  even  supposing  the  evidence  should  be 
\  exactly  equal,  I  am  sure  I  need  not  remind 
I  jrou.  that  you  ought  to  lean  on  the  side  of 
I  mnoceuce,  and  acquit  Mr.  Winterbotham; 
I  and  vou  will  consider  that  all  the  witnesses  I 
I  shall  produce  will  positively  prove  a  ue»» 
tive,  at  least  as  far  as  a  negative  can  >e 
proved. 
On  the  next  charge,  vix.  that  in  the  sixth 
I  count,  I  have  a  different  topic  to  address  the 
jury  upon :  with  reference  to  the  reduction  of 
the   national   debt,    Mr.  Winterbothaoft    is 
stated  to  have  said,  ^  I  speak  boidly,  I  deny 
it ;  for  it  is  no  other  than  a  person*s  taking 
money  out  of  one  pocket  and  putting  it  inte 
the  other."    It  certainly  has  been  a  diluted 
point  whether  the  national  debt  is  redooed 
or  not,  and  the  subject  is  as  perfectly  unintel- 
ligible,-This  I  take  upon  me  to  state  on  my 
own  experience  ;  I  once  considered  the  sub- 
'  ject  as  accurately  as  I  could,  but  not  being 
able  to  satisfy  myself,  I  determined  to  in- 
quire of  others,  and  the  first  person  I  inquiml 
of  told  me  it  was  yuy  clear  to  him  that  the 
national  debt  was  reduced;  and  the  next  per- 
son  told  me  il  was  as  clear  the  other  way, 
and  I  remember  that  he  used  the  very  same 
expression  which  is  charged  in  this  count 
a»inst  Mr.  Winterbotham,  that  it  was  no 
other  than  a  person  taking  money  out  of  one 
pocket  and  putting  it  into  the  other. — If  it 
I  were  sedition  for  one  party  to  differ  from 
'  another  on  a  political   subject,    every  cme 
-  around  this  table,  would  be  Uable  to  be  in- 
dieted ;  and  if  you  aentlemen,  of  the  ,piry,  are 
prepared  to  say  tnat  this  is  sedition^  and 
were  to  ko  thruugh  the  country,  you  might 
convict  half  the  mhabitants  of  sedition,  for 
few  persons  would  be  able  to  avmd  the  charge 
:  —public  opinion  being  so  fluctuating  as  gene» 
rally  to  go  with  tlie  last  speaker. 

Although  I  acknowledge  that  I  diffier  from 
Mr.  Winterbotham  in  his  political  senti- 
ments*-yet  I  cannot  desire  to  send  fire  and 
fiiggot  to  every  one  who  differs  from  me, — if 
you  gentlemen  of  the  jury  can,  much  good 
may  it  do  you. 
On  the  next  count,  the  seventh,  I  cannot 

rk  seriously ;  it  is  so  extremely  improbable 
a  man  of  Mr.  Winterbotham's  under- 
standing should  have  used   these  words— 
**  When  there  is  a  demand    made   to    the 
House  of  Commons  for  a  simply,  they  deny  it 
at  first,  and  on  a  second  demand  there  are 
;  two  thirds  or  three  fourths  will  grant  it,  and 
I  then  they  will  share  it  among  them."    Could 
<  any  man  possessed  of  the  understanding  of  a 
j  postilion,  or  even  of  the  horse  the  postilion 
rides  on,  have  spoken  such  nonsense?  Chan- 
nens is  the  only  wittiess  who  spoke  to  this 
count,  and  he  said  Mr.  Winlerbotnam  said  so : 
•  that  certainly  was  his  evidence,  but  then  the 
jury  will  recollect  there  were  called  befora 
nim  Puddon,  who  made  memorandums  at  the 
end  of  two   months^  and  five  others  who 
heard  nothiag  liks  U;  and  one  of   than 
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^Miss  Jaj*o)  oi^being  asked,  says  sh«  thinks 
It  impossible  these  words  shoulcf  have  escaped 
her  if  they  had  been  spoken.    Is  it  possible ' 
the  words  should  not  strike  the  ears  of  ail 
those  six  other  witnesses,  who  were  certainly 
not  unwilling  to  remember  any  thin^  against 
Mr.  Winterbotham  ?  But  I  shall  call  a  great 
manv  witnesses  who  will  prove  that  no  such 
words  were  uttered.    So  many  witnesses  for 
the  prosecution  not  recollecting  them,  a  half ; 
cnzj  man  at  last  only  speaking  to  them,  can  ' 
the  iury  have  a  doubt  remamine  on  their  • 
minds,  after  hearing  the   defenaant*s  wit«  I 
uesses  and  reflecting  on  the  absurdity  of  the 
words,  that  they  were  never  uttered  by  him } 
It  is  impossible  that  they  can. 

The  next  count  is  only  a  variation  of  the 
last. 

In  tlie  ninth  count,  Mr.  Winterbotham  is 
charged  with  sayinz,  "  We  have  as  much 
risht  to  stand  up  as  they  did  in  France  for  our 
liberties." 

The  construction  put  upon  these  words  in 
the  inmiendos  afSxea  to  them  is  forced  and 
unnatural,  for  the  maintaining  tiie  possession 
of  a  right  does  not  necessarily  imply  the  en- 
forcing the  exertion  of  that  right; --and  I  be- 
lieve f  may  take  upon  me  to  say  that  neither 
of  the  two  witnesses  (for  there  are  only  two 
who  have  declared  that  Mr.  Winterbotham 
did  utter  these  words  in  his  sermon)  have  at- 1 
tempted  to  put  such  a  meaning  upon  them  as 
"  that  the  subjects  of  this  kingdom  ought  to 
stand  up  to  effect  a  revolution  m  the  govern- 
ment of^this  kingdom  similar  to  the  late  Revo- 
lution in  the  government  of  France."  But  in 
the  evidence  I  shall  bring  forward  on  Mr. 
Winterbotham's  behalf,  I  shall  not  only  prove 
to  you  that  he  did  not  utter  these  worcls,  but 
that^no  such  meanine  as  is  here  affixed  to 
these  words  could  be  fixed  on  any  part  of  his 
sermon— I  shall  prove  to  you  that  Mr.  Win- 
terbotham so  far  from  saying  any  thing  that 
had  a  tendency  to  encourage  a  revolution  in 
this  kingdom,  said  quite  the  contrary — that 
lie  deprecated  the  idea  of  it— said  we^wanted 
no  revolution,  and  that  we  should  prove  supe- 
rior to  tlirowing  ourselves  into  a  state  of 
anarchy  and  confusion-— and  if  I  do  this  by  a 
Rumber  of  respectable  witnesses,  the  jury  will 
not  hesitate  to  pronounce  Mr.  Winterbotham 
innocent  with  respect  to  this  charge. 

The  tenth  count  I  have  observed  upon 
before. 

Then  comes  the  eleventh  count— Mr.  Win- 
terbotham is  stated  in  the  indictment  to  have 
said,  "  His  majesty  was  ])laced  ui>on  the 
throne  on  condition  of  keeping  certain  rules 
4nd  laws,  and  if  he  does  not  observe  them  he 
has  no  more  right  to  the  throne  than  the 
Stuarts  had.*^  I  shall  be  content  for  you,  gen- 
Hemen,  to  convict  Mr.  Winterbotham  on  this 
count,  and  to  find  the  innuendos  as  laid; 
but  I  shall  not  be  content  for  you  to  find  the 
words  are  seditious,  because  they  were  spoken. 
—No  man  has  a  greater  respect  for  his  ma- 
jesty than  I  have;  or  is  more  conviiiced  of  the 
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benefits  derived  from  his  majesty's  govern^ 
ment — ^but  I  contend  that  these  words  ane 
true.  Does  any  man  pretend  to  say  that  his 
miyesty  sits  on  the  throne  by  divine  right  f — 
no  one  will  dare  to  do  this — no  one  can  do  it 
without  making  himself  an  offender  against 
the  constitution  ofthecountiy.-^If  the  prose- 
cutors had  Droved  that  Mr.  Winterbotham 
had  assertea  in  his  sermon  that  his  majesty 
did  not  keep  those  laws  and  rules  by  which, 
as  the  first  magistrate  of  this  kingdom,  he  is 
bound,  this  would  have  been  highly  seditious 
— but  this  none  of  the  witnesses  for  the  pro- 
secution have  dared  to  insinuate. — If  then  he 
uttered  the  words  laid  in  this  coimt,  and  with 
the  meaning  afBxed  to  them,  he  only  did  tliat 
which  he  was  authorized  to  do  by  the  laws  of 
this  country. — For,  what  was  the  right  of  the 
Stuarts?  Why  were  they  driven  from  the 
throne  of  this  kingdom }  Why  was  it  a  glorious 
revolution,  but  l^cause  an  arbitrary  monarch 
havinv  broken  the  laws  which  his  engagement 
bouna  himto  support,  he  was  hurlea  from  the 
throne;  and  the  people  of  England  on  that 
occasion  did  themselves  justice.  If  the  con- 
trary is  law,  then  there  is  an  end  of  the  revo- 
lution and  all  its  glory ;  then  those  who  suc- 
ceeded the  Stuarts  were  usurpers  and  the 
^orious  revolution  of  1688,  was  downright 
and  stark  rebellion ! — ^There  is  no  person  in 
these  realms  above  the  laws — ^no  person  so 
great  but  the  laws  of  the  constitution  reach 
him :  those  laws  hb  majesty  does  observe — 
those  laws  Mr.  Winterbotham  said  he  did  ob* 
serve :  therefore  those  words  are  perfectly  in* 
nocent;  and  not  only  innocent  but  laudable 
and  praise-worthy;  therefore  I  care  not  a 
farthmg  if  the  lury  find  that  Mr.  Winter- 
botham did  speak  them,  for  he  did  not  insist 
that  his  majesw  had  broken  the  laws. 

In  the  twelfth  count  which  imputes  to  Mr. 
Winterbotham  those  words,  "  I  highly  ap- 
prove of  the  late  revolution  in  France,  and  T 
do  not  doubt  but  it  has  opened  the  eyes  of 
Britons:*'— 1  do  not  recollect  that  those 
words  are  proved  to  have  been  spoken  in  one 
connected  sentence,  by  any  of  tne  witnesses. 
— ^As  to  Mr.  Winterbotham's  approbation  of 
the  revolution  in  France,  I  have  stated  upon 
what  gromids  he  approved  of  it— and  thia 
statement  has  been  supported  by  the  wit- 
nesses for  the  prosecution.  He  had  before 
spoken  of  our  aeliverance  from  papal  power, 
and  he  then  rejoiced  in  the  revohition  of 
France,  as  likely  to  be  productive  of  the  same 
benefits ;  in  that  sense  only  he  approved  of 
the  French  revolution,  ana  in  this  he  was 
supported  by  all  who  wished  for  the  happi- 
ness of  mankind. — ^But  God  forbid  that  any 
man  should  rejoice  in  the  means  by  which 
that  benefit  was  obtamed !  this  Mr.  Winter- 
botham had  never  done. 

With  respect  to  the  latter  part  of  the 
charge, — the  application  of  it  to  the  people  of 
Enguind, — ^there  will  certainly  be  a  contradic- 
tion in  evidence;  for  I  shall  call  many  wit- 
nessesi  who  with  all  tho  sttetitioa  in  (heir 
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power  (the  only  evidence  which  can  possibly 
ue  brought  on  such  a  charge)  will  all  say  that 
no  such  words  were  uttered  by  Mr.  Winter* 
hotham  in  the  course  of  his  sermon. 

The  thirteenth  count  is  only  a  repetition  of 
the  words  in  the  former  one. 

The  words  charged  in  the  fourteenth  count 
are,  *'  Under  these  grievances,  it  is  time  for 
you  to  stand  forth  in  defence  of  your  rights." 
On  the  part  of  Mr.  Winterbotham  I  have 
certainly  to  complain,  and  he  through  me  has 
to  complain  that  his  sermon  has  been  garbled, 
and  a  few  detached  sentences,  stripped  of  their 
connexion,  have  been  put  together  in  one 
count,  and  separated  in  others,  with  a  studied 
design  to  criminate  him ;  but  I  doubt  not  but 
i  shall  be  able  to  prove  that  Mr.  Winter- 
botham did  not  say,  throughout  the  whole  of 
his  sermon,  ^<  It  is  time  for  you  to  stand  forth 
in  defence  of  your  rights  -."  but  the  words 
^*  under  these  grievances,"  have  never  been 
proved  to  have  been  uttered  by  Mr.  Winter 
botham.  One  of  the  witnesses  certainly  did 
prove  the  latter  part  of  this  count,  and  it  was 
in  answer  to  a  question  which  his  lordship 

ftut,  and  which  I  should  have  objected  to 
lad  it  been  put  by  any  other  party,  but  as  his 
lordship  put  it  I  could  not. 

The  other  words  "under  these  grievances" — 
arc  stated  to  have  been  used  by  Mr.  Winter- 
botham, but  they  have  not  been  proved.  >- 
One  of  the  witnesses  indeed  said  he  supposed 
him  to  mean  so, — but  to  convict  Mr.  VVmter- 
botham,  you  must  have  proof  that  he  used 
the  words ;  and  I  am  justified  in  saying  that 
those  words  are  not  found  in  any  part  of  the 
evidence  for  the  prosecution,  and  therefore 
the  jury  cannot  find  him  guilty  of  uttering  them. 
I  have  now  animadverted  particularly  on  all 
the  charges  contained  in  the  indictment,  and 
on  the  evidence  broueht  forward  to  support 
them : — And  when  the  jury  shall  have  heard 
the  evidence  I  have  to  adduce,  I  think  there 
are  none  of  them  on  which  they  will  find  Mr. 
Winterbotham  guilty. — You  may  probably 
hear  some  doctrmes  were  contained  in  the 
sermon,  which  you  and  I  do  not  approve,  but 
it  is  the  birth-right  of  an  Englishman  to  speak 
and  write  freely  upon  government,  provided 
be  does  it  fairly  and  candidly ;  and  whether 
it  was  in  the  spirit  ot  &ir  discussion  that  the 
defendant  spoke  some  of  the  words  charged, 
is  for  the  jwy  to  decide  on.  Mr.  Winter- 
botham certainly  did  enter  into  the  subject  of 
a  reform  in  parliament;  with  respect  to  my 
own  opinion  on  this  subject,  though  there 
may  be  some  grievances  existing,  though  we 
may  have  departed  from  the  principles  of  the 
revolution  in  some  instances, — ^whicn  certainly 
is  the  case, — ^yet  I  have  no  difficulty  in 
saying  that  it  would  be  attended  with  danger 
to  inake  any  alterations  at  present:  but 
avurely,  considering-  the  men  who  have  enter- 
tained contrary  opmions,  and  that  he  who  is 
now  the  idol  of  this  country  and  at  the  head 
of  his  miyesty's  councils,  and  who  has  attained 
^degreeof  popularity  beforeunknown;~whcn 


such  a  man  as  Mr.  Pttt  has  held  simUmr  opi- 
nions of  the  state  of  our  representation,  the 
jury  will  not  say  it  is  sedition  in  Mr.  Winter- 
Dotham  to  hold  the  same. 

With  respect  to  what  Mr.  Winterbotham 
did  say  on  the  subject  of  reform,  no  ofience 
could  be  taken  by  a  temperate  and  consi- 
derate man ;  be  did  speak, — and  perhaps  it 
were  better  not  to  speak  on  such  subjects, — he 
did  speak  of  the  corruption  attending  the  elec- 
tion of  members  of  parliament ;  but  the  juryv 
who  have  Cornwall  oefore,  and  Somerset  be- 
hind them,  perhaps  may  have  heard  of  such 
a  thing  from  others  besides  Mr  Winter- 
botham — But  if  it  was  an  error  of  judgment 
to  speak  of  it,  the  jury  will  not  convict  Mr. 
Winterbotham  for  saying  what  the  walls  them- 
selves cry  out,  ''  Dum  taccnt  clamant.'* 
Whether  it  would  not  he  better  lo  trust  to  the 
voice  of  God,  which  speaks  in  the  experience 
of  ages,  than  to  urge  an  immediate  reform,  is 
quite  another  question. — The  jury  know  that 
contrarv  opinions  are  held,  not  by  a  majority 
certainly ;  hut  there  are  none  of  you  but  have 
friends  who  hold  such  opinion's,  and  yet  you 
do  not  drive  them  from  your  tables.  It  is  not 
consistent  with  the  spirit  of  Christianity,  or 
the  spirit  of  an  Englishman,  to  convict  a  man 
for  differing  in  opinion  from  you  on  a  political 
subject.  A  nd  though  Mr.  W mterbo tham  may 
have  uttered  doctrines  tliat  may  be  improper, 
and  that  may  be  imprudent  (and  I  will  on 
this  occasion  admit  that  they  were  so) ;  surely 
the  jury  will  not  find  him  guilty,  unless  it  is 
proved  he  had  a  seditious  intention.  - 1  desire 
onlyyoiu*  patience,  candour,  and  impartiality,, 
and  afier  you  have  heard  tlie  evidence  which 
I  have  to  adduce  on  the  part  of  Mr.  Winter- 
botham, I  have  no  doubt  but  you  will  find 
him  not  guilty. 

I  might  state  to  the  jury,  that  Mr.  Winter- 
botham is  a  man  whom  your  verdict  tnv,y 
utterly  ruin,  that  he  never  before  has  beeu 
accused  of  sedition,  and  that  a  verdict  of 

fLiilty,  may  consign  him  to  destruction^;  but 
disdain  to  take  that  ground; — ^1  am  instruct- 
ed by  Mr.  Winterbotham  himself  to  disclaim, 
such  a  defence ;  what  he  demands  from  your 
justice,  he  disdains  to  ask  from  your  favour ; 
and  if  he  has  that  which  I  in  his  behalf  would 
wish  to  obtain,  your  candid  and  impartial  at- 
tention to  the  evidence  that  shall  be  brought 
forward  in  his  defence — I  am  well  assured 
that  you  will  fiiid  him  not  guilty  of  the  offence 
liud  to  his  charge. 

Mr.  Benjamin  Shepheard,  swom. — Examined 
by  Mr.  East. 

Were  you  at  tlie  meeting-house  in  HowV 
lane  on  the  fifth  of  November  last  ?— Yes. 

Arc  you  one  of  Mr.  Winterbotham's  con- 
gregation?—No — but  go  there  at  tunes — 
sometimes  once  in  a  month  or  two— I  went 
there  that  evening,  it  being  customary  to  have 
a  sermon  preachra  there  on  that  day:  it  is 
Tike  wise  customary  at  all  the' other  dimming 
places  of  worship. 
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.  Were  yeq  there  before  the  sermon  began  ? 
— ^YefrH-aad  was  particularly  attentive  to  what 
Was- said — and  was  in  a  very  good  situation  to 
hear. 

Do  you  remember  Mr.  Winierbotham's  text  ? 
-^Yes — it  was  in  £xodu8  the  ISth  chapter 
and  dth  verse,  *'  Thou  shalt  show  thy  son  in 
that  day  sayine,  this  is  done  because  of  that 
which  the  Lord  didf  unto  me.^ 
.  As  you  aar  you  were  particularly  attentive, 
I  ask  you  whether  the  defendant  made  use 
of  the  words  charged  in  the  first  count  of  the 
indictment  ?  * — As  far  as  it  is  possible  for  a 
ixian  to  be  certain  on  such  an  occasioUi  I  de>i- 
dare  he  did  not  s^  those  words,  nor  any 
words  to  the  same  effect; — ^the  defendant  sai4 
that  at  the  time  of  the  Revolution  it  was  laid 
down  as  a  principle  that  frequent  parliaments 
should  be  held,  but  that  they  were  now 
extended  to  seven  years. 

Did  the  defendant  u^  the  words  laid  in  the 
second  count? — I  heard  nothine  about  open- 
ing the  e>es,  fcoin  one  end  of  the  sermon  to 
the  other;— 'the  defendant  approved  of  the 
French  revolution,  as  it  had  freed  twenty-five 
millions  of  people  from  the  yoke  of  despotism 
th^y  lived  under — as  it  had  opened  a  prospect 
qf  an  amicable  intercourse  between  France 
and  this  country— and  as  it  had  opened  a  door 
for  the  spread  of  the  gospel ;  — but  ne  in  nores- 
pect  proposed  the  example  uf  France  io  be 
imitated  here—but  on  the  contrary,  said  that 
in  this  country  we  wanted!  no  revolution— and 
he  deprecated  the  idea  of  n  revolution,  because 
it  would  produce  anarchy  and  bloodshed.  He 
^aid  a  reformation  was  necessary,  and  pointed 
out  how  it  should  be  obtained,  namely,  by  pe- 
"fitioning  the  parliament ;  he  said  our  princi- 
pal grievance  was  the  long  duration  of  parHa- 
Sents,  and  the  inadequate  representation  of 
e  people.  He  obseri^ed  this  was  our  prin- 
cipal evil,  and  if  this  were  removed,  every  lesser 
evil  would  be  remedied  of  course.  He  far- 
ther said  it  was  the  unc^oubted  ri^ht  of  the 
people  of  England  to  petition  parliament  for 
the  redress  of  grievances,  for  wnich  he  auoted 
the  declaration  of  rights,  and  particularly  re- 
ferred to  where  the  Convention  Parliament 
claimed  this  privilege  as  the  undoubted  right 
of  the  people. 

Did  you  hear  the  defendant  utter  the  words 
kid  in  the  third  count  ? — ^The  defendant  did 
not  state  it  in  any  such  way,  nor  with  any 
^ich  sense  to  it.  He  was  representing  the 
situation  of  the  present  times,  and  said  it  was 
a  lamentable  fact,  that  while  the  nation  was 
in  a  state  of  peace  and  great  commercial  pros- 
perity, our  streets  were  never  ntore  full  of  va- 
grants and  poor,  or  our  gaols  with  felons  and 
debtbrs.  I  am  positive  the  defendant  did  not 
use  the  latter  words  of  the  count,  viz.  '*  I  am 

♦  To  prevent  the  trial  from  extending  un- 
necessarily in  bulk,  the  repetition  of  the  words 
of  the  several  counts  is  avoided — and  the 
reader  is  referred  to  the  openmg  of  the  case  by 
Mr.  Clapp.    Orig,  Edit, 

•voL.xxir. 


astonished  that  you  are  quiet,  and  contented 
under  these  grievances,  ana  do  not  stand 
forth  in  defence  of  your  rights  ;**  for  if  he  had, 
I  would  have  taken  up  my  hat  and  walked 
out. 

Did  the  defendant  say,  that  oppressive  laws 
and  taxes  were  the  occasion  of  the  streets  and 
poor-houses  being  filled  with  poor,  and  the 
gaols  with  thieves? — He  admitted  that  heavy 
taxes  in  part  occasioned  it,  but  he  did  not  use 
the  words  oppressive  laws  and  taxes,  either 
separately  or  connected  with  other  wonls; 
had  he  used  the  word  oppressive,  I  must  have 
recollected  it 

Why  do  you  think  if  the  word  oppressive, 
had!  been  made  use  of  yon  should  have  recol- 
lected it  ?— It  would  have  forcibly  struck  me,» 
as  I  do  not  think  it  was  a  proper  place  to  talk 
about  oppression.. 

.  ,Did  the  defendant  utter  the  words  laid  in 
the  fifth  count  f — Mr.  Winterbetham  did  not 
use  these  words,  but  sadd  the  spirit  of  our 
constitution  was  excellent.  He  did  not  at- 
tempt to  impress  his  hearers  with  the  idea 
that.tliey  dianpt  live  under  a  mild  govein- 
ment  or  good  laws ;  but  he  observed  that: 
our  law  books  were  incumbered  with  obsolete 
and  contradictory  statutes,  and  he  thought  it 
would  be  better  if  there  were  stated  tiroes  for 
their  fevisal,  and  it  was  for  want  of  thoso 
stated  timesy  that  our  law  books  were  so  in- 
cumbered. 

Did  the  defendant  Utter  the  words  charged 
in  the  sixth  count  ? — Mr.  Winterbotham  said 
it  was  a  mistake,  and  referred  to  the  debates 
and  estimates  io  the  House  of  Commons,  ia 
proof  of  lus  assertion,-  saying  the  national 
debt,  was  no  more  reduced  than  a  persoa 
would  reduce  his  substance,  by  taking  his  mo-< 
ney  cTut  of  one  pocket  and  putting  it  into  the 
other. 

Did  Mr.  Winterbotham  use  the  words  fts  an 
assertion  of  his  own,  or  did  he  speak  of  it  as 
the  opinion  of  o&ers  ? — He  spoke  of  it  as  a 
matter  of  opinion,  and  referred  to  the  dd^tea 
and  estimates  in  the  House  of  Commons. 
He  said  some  thousands  a  year  had  been  taken 
off  the  taxes. 

Did  Mr.  Winterbotham  use  the  words 
charged  in  the  seventh  count  ?^I  should  have 
thou{;ht  him  mad  if  he  had.  He  said  nothing 
like  It;  if  he  had,  I  should  have  thought  him 
fit  for  a  strait  jacket ;  I  paid  particular  atten- 
tion  to  the  sermon,  and  must  have  heard  it  if 
it  had  been  said. 

Did  the  defendant  use  the  words  laid  in 
the  ninth  count? — No,  the  defendant  used 
no  such  words:  the  only  words  like  them 
were,  that  we  had  a  ri^ht  to  petition  parlia- 
ment for  a  redress  of  grievances.  He  pointed 
out  our  situation  as  very  different  from  that 
of  the  people  of  France ;  the  chars^e  is  there- 
fore a  falsehood  or  perversion ;  ana  this  is  my 
opinion  of  the  greater  part  of  the  indictment; 
and  this  has  ever  lieen  my  opinion.  L  called 
on  Mr.  Bales  (the  deputv  clerk  of  the  peace 
for  Devon),  in  January  fast,  for  copies  of  yis. 
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Wmterb6tham*8  indictineBts;  aadondiisin- 
dietmenttold  him  at  that  tim^  that  of  the 
fourteen  counts,  twelve  of  them  were  lies  or 
grots  misrepresentations:  and  that  the  other 
two  were  true  only  in  part,  and  they  were 
those  which  refer  to  the  national  debt. 

What  is  your  opinion  of  the  general  tenour 
of  Mr.  Winterhotham's  sermon  ?>-I  heard  the 
%hole  of  the  sermon,  and  think  it  was  calcu- 
lated to  enlighten  the  head  and  mend  the 
heart,  at  least  it  had  that  efieet  on  me,  and 
on  my  conscience  I  do  not  think  it  was  calcu- 
lated to  excite  sedition.  The  defendant 
prayed  for  the  kinz  very  afi^onately,  and  for 
«il  m  authority  under  him ;  and  it  is  his  ge- 
ntial  custom  so  to  do  at  those  times  I  hear 
l|im. 

Uow  many  persons^  nught  there  be  present, 
when  this  sermon  vfas  preached  ?— Two  or 
three  hundred ;  they  were  chiefly  of  the  mid- 
dliqg  and  lower  class  of  people;  the  eongre- 
nition  is  in  general  a  very  respectable  one ; 
.  ihcre  were  two  other  places  of  worship  open 
ait  the  same  time,  which  might  be  the  reason 
why  the  oongregpation  was  not  at  that  time 
hrger. 

Cro9s-«saroined  h^  Mr.  Serjeant  B^ke. 

You  sud  Mr.  Winterbotham*s  sermon  had 
a  tendency  to  enlighten  the  head  and  mend 
tiio  heart,  tell  us  wherein  >— Mr.  Winterbot- 
ham  in  the  introduction  of  his  sermon,  sak! 
kia  text  referred  to  the  deliverance  of  the  peo- 
ple of  Israel  from  Egyptian  tjrranny ;  that 
{heir  deliverance  was  commanded  by  God  to 
he  annually  commemorated ;  in  consequence 
ofwluch  alike  practice  had  been  adopted  in 
Biost  countries,  and  by  few  more  so  than 
England :  then  said  the  events  usually  com- 
flAemorated  on  that  day  were  the  frustration 
of  the  designs  of  the  papists  to  blow  up  the 
parli&ment;  and  the  revolution  eflected  by 
William  the  Third,  when  James  attempted  to 
subvert  the  constitution  of  this  country.  He 
called  the  revolution  a  glorious  one,  and 
showed  wherein ;  said  it  was  a  principle  laid 
down  then  that  parliamoits  were  to  be  fre- 
nuently  holden,  and  ^ve  ud  the  particulars  of 
the  bill  of  rights ;  and  this  enlightened  my 
head. 

Then  you  had  never  heard  of  the  btti  of 
nghts  before  ?— Yes,  but  had  never  read  it, 
md.  therefore  was  very  fjiMA  to  hear  that  we 
had  such  rights. 

Now  tell  us  wherein  it  mended  your  hearth 
—Mr.  %Wnterbotham  showed  the  disposition 
of  mind  with  which  we  ouzht  to  commemo^ 
fate  such  events,  itb.  wi&  general  chanty. 
He  said  we  oueht  not  to  commemorate  these 
•vents  with  the  narrow  spirit  of  a  sectvy; 
that  we  ought  to  lay  aside  the  distinction 
of  churchman  and  dissenter,  and  join  toge- 
ttier  as  Britons  and  christkuis ;  and  this  I 
)M»pe  mended  my  heart 

And  what  else  did  he  say?— He  spoke 
highly  of  king  Wilham,  and  toose  who  effect- 
ed the  revolution;  aadsaid  we  ought  to  re- 


vere their  characters,  and  inutate  ^xr  cod^ 
duct  in  like  circumstances.  He  said,  that 
William  was  indebted  for  the  crown  to  the 
people's  gratitude ;  that  the  parliament  acted 
as  trustees  for  the  natkm,  in  oonfentng  the 
crown  on  William— that  they  had  since  oon- 
fened  it  on  another  family,  which  they  would 
have  a  right  to  do  again  in  case  of  a  vacancy 
of  the  throne. 

Had  you  ever  any  conversation  widi  the  de- 
fendant about  the  sermon?— Yes, the  striaon 
was  a  subject  of  general  conversation,  and  I 
have  several  times  toki  Um  what  I  had  heaid 
about  it. 

Is  Mr.  Winterbotham  connected  with  you 
in  any  business  ?— Yes,  in  the  hemp  and  ftax 
manufactory,  is  a  partner.  * 

Did  you  ever  see  a  copy  of  th«  semraa  ?— • 
Yes,  about  four  or  five  montiu  after  it  was 
preached. 

Did  you  make  any  minutes  of  the  serBum  ? 
—Not  till  about  the  beginning  of  December, 
when  Mr.  Foot,  the  sohciior  ror  the  prosecu* 
tion,  (^led  upon  me  to  give  evidence,  wfaea 
I  refused  unless  compelled;  when  expectin* 
to  be  called  to  give  evidence  before  the  mayor^ 
I  then  made  some  memorandums. 

Were  you  summuifed  to  give  evkience  belbre 
the  mayor  ?— No. 

Did  you  keep  out  of  the  way  that  yoa 
might  not  ?— No,  but  on  the  contrary  staid  at 
home  on  the  day  I  exoected  to  be  called. 

How  is  it  that  at  this  distance  of  time  you 
can  speak  with  so  much  certainty  of  the 
sermon  ?— The  general  conversation  about  it, 
and  the  misrepresentations  of  it  have  beea 
such  as  to  oblige  me  often  to  enter  into  a  de-» 
fence  of  the  sermon,  by  which  means  my  re-- 
collection  has  been  supported. 

You  said  you  made  application  toMr.Eales 
for  a  copy  of  the  indictment ;  pray  how  came 
you  to  make  that  application  ^— Being  at  Ex- 
eter on  a  journey,  I  was  desired  so  to  do  bj 
the  defendants  attorney,  and  if  ready,  to  bring 
it  home  with  me. 

You  say  the  sermon  was  not  calculated  to 
stir  up  sedition  ?— The  general  tenor  of  the 
defendant*s  secmon  was,  to  reconcile  people  to 
the  constitution  as  first  established ;  and  he 
pointed  out  a  mode  to  ratify  our  grievances 
by  an  application  to  parliament  fo^  redress. 

Then  you  really  think  the  whole  tenor  of 
the  sermon  was,  lo  reconcile  people  to  the  {go- 
vernment?— I  do,  for  he  enforced  submlsstoa 
to  the  lawa^  though  he  did  not  to  the  lone  du- 
ration of  parliament,  or  to  the  present  suSe  of 
representation,  which  he  wbhed  to  see  re- 
formed. \      - 


*  This  busmess,  begun  by  ct^t  individual 
Assenters^  merely  for  the  purpose  ofaScfnQpg 
employment  for  the  poor,  am  pfdPwhig  for 
the  education  and  clothing  of  a^  liuAker  of 
indigent  children,  the  defendant  has  been 
obliged  to  relinquish  through  t(ie  power  and 
influence  of  popular  prejudroe.-^Ori|g»  lEdil. 
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Are  fcu.  a  preachy  j—Noy  I  do  not  conceive 
nivseli  quafmed  to  preach. 

What  are  you  ? — A  mercer— and  the  acting 
partner  in  an  hemp  and  flax  manufactory. 

Mrs. /ma  JPeiRree  8wom.-^£xamlned  by  Mr. 
Dampier. 

Were  you  at  the  meeting  in  How^s  lane,  on 
the  fiAh  of  Novemb^  last! — ^I  was. 

Did  you  hear  the  defendant  preach? — ^I 
did. 

Do  you  remember  the  text? — ^Yes,  I  do;  it 
was  in  the  13th  chap.  Exod.  and  8th  verse. 

Did  the  defciidant  utter  the  words  charged 
in  the  first  coupt?— No,  he  did  not— he  said 
the  principles  of  the  revolution  were  good, 
and  ought  to  be  well  understoood  and  cherish- 
ed; buthe  said  they  were  so  buried  in  a  volumi- 
nous pile  ot'law  books,  that  the  greater  part  of 
the  people  had  neither  leisure  nor  ability  to  un- 
4erstand  them.  If  he  had  spoken  the  words 
charged  in  the  count,  I  must  )iav.e  h^ard 
.them. 

Did  Mj.  Winterbotham  utter  the  words 
charged  in  the  second  cotmt? — No.  he  did 
not.  When  he  spoke  of  the  revolution  in 
t!rance.he  said  nothing  about  opening  the 
eyes  of  the  people  of  England ;  nor  did  he  say 
in  express  words,  that  he  approved  of  it; 
thougli  it  seemed  to  me  that  he  did  approve  of 
the  nrst  r.e volution  in  France,  as  giving  civil 
'and  religious  liberty  to  more  tnan  twenty  mil- 
lions of  persons. 

Did  the  defendant  use  the  words  laid  in  the 
Mtd  count  ?-»He  did  not.  He  lamented  that 
the  streets  were  filled  with  beggars,  the  work- 
houses with  poor,  and  the  gaols  with  felons 
and  debtors ;  ancl  this  in  a  time  of  peace,  and 
while  we  had  a  flourishing  trade :  but  he  did 
not  charge  it  to  oppressive  laws  and  taxes — he 
said  notmng  about  oppressive  taxes ;  nor  did 
.he  use  any  such  words  as, "  he  was  astonished 
thc^  were  quiet  and  contented  under  these 
grievances,  and  did  not  stand  forth  in  defence 
of  their  rights  ;'*— but  on  the  contrary,  said 
.we  ought  not  to  throw  ourselves  into  anarchy 
and  confusion :  that  we  wanted  neither  revo- 
iution  nor  bloodshed  i  that  a  reform  in  the 
representation  was  by  most  people  judged  ne- 
cessary ;  and  it  was  our  duty  to  use  every  le- 
gal endeavour  to  obtain  it : — ^that  no  body  of 
.men,  however  dissatisfied  they  migh(  be, 
would  be  justified  in  attempting  to  obtain  by 
fo^ce.  a  redress  of  grievances ;  to^  the  people 
liad  delegated  their  right  in  national  concerns, 
to  the  parliament;  to  whom  they  ought  to 
make  tlieir  complaintA  known. 

Did  the  defendant  uttej  the  words  laid  in 
Uw  fifth  count?— No^  nor -any  thing  like 
them. 

Did  the  defendant  make  use  of  the  words 
eharged  in  the  sixth  coui^7— fie  did  not  say, 
**  2  speak  boMly  ;**  nor  did  he  deny  any  of  the 
imtkiiMi  debt  tb  l^  paid  off:— he  said  it  might 
be  afiked  whether  um  minister  had  not  been 
reducing  the  national  debV-^UKl  said  by  a  re- 


parliaaoant,  it  appeared  to  be  like  takix^  mo- 
ne^y  out  of  one  pocket  and  plotting  it  into  the 
other.  ' 

Did  he  say  any  thing  like  the  words  charged 
in  the  seventh  C4)unt  ? — No ;  the  words  are  so 
strikingly  absurd,  I  must  have  observed  them 
if  tliev  had  been  spoken. 

Did  the  defendant  utter  the  words  laid  ia 
the  ninth  count? — ^No  ;  if  he  had  it  would 
have  been  contradictory  to  all  the  rest  of  hia 
discourse. 

Then  the  defendant  iiA  not  say  any  thin|s 
that  you  think  could  have  a  tenacncy  to  stir 
up  the  minds  of  the  people  to  a  reyolution  i^ 
this  kingdom  ?— No,  he  did  not. 

Crosa-examuied  by  Mr.  Jf  omt. 

Have  you  ever  seen  the  sermon  ?— Yes. 

How  long  a^  ?— It  might  lie  a  month  or  ^ 
little  more,  afler  it  was  jn-eached:  but  { 
speak  firom  my  owi^  recollection^  and  not  fro9 
seeing  the  sermon. 

Pray  how  can  you  he  so  particular  in  youf 
recollection  ? — The  sermon  nas  been  so  much 
tiilked  of  in  the  town— I  heard  of  it  in  evenr 
coinpany  t  Went  into :  and  manv  falseheew 
being  propagated  about  it  has  tnaured  me  at 
diflerent  times  to  caplain  it,  and  to  be  partis 
QUiar  in  remembering  it. 

Did  you  ever  make  any  memorandums  of 
what  you  recollected  ?— Yes,  and  carried  thei^ 
about  me  till  I  wore  them  out  in  my  pocket. 

Pray  is  Mr.  Winterbotham  any  relatiea  of 
yours? — ^No ;  he  is  an  acquaintance^the  mir 
nister  whose  preaching  I  attend;  and  he  Uvea 
in  our  house. 

I  think  you  said  Mr.  Winterbotham  did  ne$ 
say  positively  that  he  approved  of  the  French 
revolution  ? — ^He  seemea  to  approve  of  the 
first  revolution  in  France,  because  by  that 
means  a  blow  Hha  given  to  popery-^^as  It 
would  be  a  means  of  spreading  the  gospej^ 
and  prevent  wars  and  an  increase  of  taxes,    ' 

He  did  say  something  then  about  taxes  ?^ 
Pray  did  he  not  say  the  taxes  were  oppressive  * 
—He  lamented  the  necessity  of  thetaxes^but 
did  not  say  they  were  oppressive. 

Did  he  not  say  they  were  heavy  ? — I  do  not 
recollect  whether  he  said  they  were  heavy  w 
not. 

Miss  Mary  Bretui  swom.«-*£samitied  by  Mf. 

Were  you  at  the  meeting  in  HowVIane  o^ 
the  fifth  of  November  lastT-^Yes. 
*  Were  you  there  the  whole  time  of  the'  ser- 
vice ?~I  was. 

Do  you  remember  the  text  ?— Yes,  it  was 
in  Exodus  Idth  chapter  and  8th  verse. 

Did  you  particularly  attend  to  the  sermon? 
— I  did,  tp  the  whole  of  it. 

Did  Mr.  Winteibolham  utter  the  wer4s 
charged  ha  the  first  count  ? — Ui  did  not :  I 
am  sure  if  he  had,  they  would  have  attracted 
my  attention. 

Did  Mr.  Winterbotham  utter  the  words 
chaiged  in  the  lecond  count  ?— The  we^  in 
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the  latter  part  of  the  count  about  opening  the 
eyes  of  the  people  of  England,  were  not  spoken 
— rMr.  Winterhotham  approved  of  the  revolu- 
tion whicii  took  place  m  France  in  the  first 
instance,  as  a  Briton;  as  it  gave  liberty  to  mil- 
lions, and  delivered  tJie  people  from  tyranny 
and  oppression.  He  al^  approved  ot  it  as  a 
christian ;  as  thereby  a  n\ortal  blow  was  given 
to  poper}',  and  an  opening  made  for  the  spread 
of  the  gospd.  He  also  said  we  ought  to  es- 
teem the  French  as  brethren,  because  there 
vas  a  probability  of  their  enjoying  like  privi- 
leges with  ourselves :  which  I  tuiderstcxx)  in 
tt  civil  and  religious  sense.  He  also  approved 
of  it  on  account  of  its  preventing  future  wars; 
but  I  am  confident  be  did  not  say  it  had  open- 
ed the  eyes  of  the  people  of  England :  nor 
did  he  hold  out  the  Trench  revolution  as  an 
ei^mple  to  the  people  of  England,  but  quite 
the  contranr.  He  mdeed  showed  the  neces- 
sitv  of  a  reform,  and  how  he  thought  it  ought 
to  be  accopiplished,  viz,  by  petitioning  of  par- 
liament; who,  he  said,  were  the  only  persons 
capable  of  effecting  it:  and  this  was  to  be 
done  without  blooinhed,  violence,  banditti,  or 
snob. 

Then  Mr.  Winterbotharo  did  not  say  any 
thin^  which  you  think  could  be  construed  to 
ftttrrmg^  up  the  people  of  this  country  to  a  re- 
volution ?— No :  the  general  drift  ot  the  ser- 
mon was  quite  opposite  to  persuading  the  peo- 
ple to  a  revdutioB. 

Did  Mr.  Winteibotham  ^tter  the  words 
^areed  in  the  thhrd  count? — No;  he  did  not 
fiay  uie  laws  and  taxes  were  oppressive;  on 
the  contrary,  he  said  the  laws  were  very  good: 
«nd  he  took  it  up  as  a  lamentation  that  our 
nation  being  in  a  flourishing  state,  yet  the 
streets  were  filled  with  be^ars,  our  work- 
bouses  with  poor,  and  our  gaols  with  felons 
■and  debtors :  but  he  never  imputed  it  to  op- 
fMressive  laws  and  taxes. 

Then  Mr.  Wtnterbotham  did  not  use  the 
word  oppressive? — No,  I  am  confident  he 
did  not. 

Did  Mr.  Winterbotliam  make  use  of  the 
expressions  in  the  latter  part  of  this  count— 
**  I  am  astoiushcd"  &c.  ?— No,  he  never  ad- 
vised the  people  to  stand  forth  in  defence  of 
their  rights:  the  tendency  of  his  discourse 
was  quite  the  contrary. 

Did  he  use  any  ejiprcssions  like  to  them  ? — 
No,  he  never  used  any  words,  to  which  ^ch 
a  siense  could  be  given. 

Did  Mr.  Wintcrbotham  use  the  word^ 
charged  in  the  fifth  count? — ^No,  if  he  had 
they  would  h^ve  struck  me  forcibly. 

Was  there  notbingsaid  that  might  be  so  con- 
strued?— No  words  were  used  to  which  such 
a  sense  could  possibly  be  affixed ;  no  part  of 
the  sermon  was  coBsiste;it  bat  quite  inconsis- 
tent with  sncli  doctrine. 

Did   Mr.  Winterbot^am    use  the  words 

charged  in  the  sixth  count?— He  said  no  such 

,  thing  as."  I  sjjeak  boldljr,  I  deny  it"— but  he 

apoke  concerning  -  taking  money  -out  of  one 

focket  and  putting  it  into  the  other,  with  re- 
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ference  to  the  debates  in  the  House  of  Com- 
mons, and  not  as  a  hd  of  his  own  know- 
ledge. 

Did  Mr.  Winterbotham  utter  the  words  laid 
in  the  seyemth  coun^?— I  am  confident  bd 
such  words  were  uted. 

Did  Mr.  \yinlerbotham  use  the  words 
charged  in  the  ninth  count? — No  comparison 
of  tlie  kind  was  made^  because  he  ditl  not  look 
upon  us  to  be  in  the  same  state  as  Fraooe 
was :  there  was  no  such  passage  in  the  ser- 
mon, or  any  thing  hke  it. 

How  is  it  you  take  upon  you  to  speak  with 
such  certainty  on  the  sermon  ? — I  have  bad 
frequent  occasions  to  relate  what  I  remeos- 
bciM  of  it. 

Do  you  recollect  any  particular  time  or  cir- 
cumstance when  you  related  the  sermon  ? — 
Yes,  the  same  evening  that  it  was  preached, 
to  my  father,  who  was  not  at  the  meeting,  but 
who  inquired  of  mc  about  the  sermon  on  my 
return :  the  sermon  being  a  subject  of  public 
conversation,  I  have  verjr  frequently  contra- 
dicted the  false  reports  wmch  were  propagated 
concerning  it ;  to  one  person  in  particular, 
who  said  he  was  ready  to  swear  the  text  vras 
about  binding  kings  in  chains,  and  nobles  in 
fetters  of  iron. 

Did  you  ever  see  a  copy  of  the  sermon  ? — 
No,  I  speak  entirely  from  my  recollection. 

Did  you  ever  make  any  minutes  of  it? — Yes, 
I  made  minutes  of  what  I  recollected  soon 
alter  the  sermon  was  preached. 

C|x>ss-«xamined  by  Mr.  Serjeant  Lawrence. 

Pray  how  long  was  Mr.  Winterbotham 
preaching  this  sermon  ? — Near  an  hour. 

How  lung  was  it  before  you  made  your  mi- 
nutes of  it? — It  might  be  three  weeks  or  a 
month :  a  prosecution  was  talked  of^  and  then 
I  reduced  what  I  recollected  into  wnting. 

And  you  could  recollect  very  particularly 
what  was  said  at  that  distance  of  time  ? — 'l 
had  then  had  frequent  conversations  about 
the  sermon  because  it  was  misrepresented. 

You  had  frequent  conversations  with  some 
of  Mr.  Winterbotbam's  friends,  I  suppose? — 
No;  I  had  never  at  that  time  talked  with 
any  of  Mr.  Winterbotliam*s  particular  firiends 
on  the  subject. 

You  have  taken  upon  you  to  deny  the 
words  charged  in  the.indicUneih,  pray  how 
is  it  you  can  speak  so  positively  at  tnis  time  ? 
misht  not  these  woras  have  been  spoken 
and  you  not  have  heard  them  ? — The  expres- 
sions charged  itf  the  indictment  are  so  particu- 
lar, that  they  musd  have  struck  me  fasd  they 
beenjiised.  ., 

Pray  what  are  the  wfKA&  tbat  you  tiiink  so 
particular?— The  words  c)iargc^  about  the 
revolution  in  France  would  Jiave  impressed 
me  that  Mr.  Winterbotham  tljoiKhl  a  revo- 
lution necessary  here,  aa  wouldMie  word 
oppressive.  ,   . 

YOU  say  that  Mr.  Winterboth^ita  did  not 
use  the  word  ^  Oppiessive,**  pray  what  reason 
did  he  ossign  for  the  streets  Md  poor  Ikxisc* 
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being  filled  with  poor  ?— I  don^  know  thai  he 
assigned  any  reaton. 

Did  he  not  attribute  it  io  the  heavy  taies, 
if  he  did  not  say  oppresuve  ?— I  do  not  recol- 
lect that  he  mio  the  t^es  irere  he^vr ;  hut^ 
he  had  sud  they  yrtre  oppressive,  I  am  sure 
that  wogl4  have  strack  me.  ! 

You  don't  recollect  your  having  any  coq- 
▼ersation  with  any  of  Mr.  Winterbotham's 
friebds  about  ibis  sermon  ?— Tl^e  only  person 
of  this  description  I  have  ever  ssud  any  thing 
to  is  Mirs.  Holland,  with  whom  I  have  fre- 
quently conversed  since  we  wcfre  aubpoenaed 
to  give  evidence. 

'  Are  you  a  iife(|uent  attendant  on  Mr.  Win- 
terbotham's mixustry  ?— Yes ;  and  have  always 
considered  him  as  a  very  respectable  character. 

Have  you  never  seen  the  sermon  nor  a  copy 
of  it?^No;  I  spodi  entirely  from  my  omrn 
recollection^  unassisted  by  any  other  person 
or  thing. 

Is  not  Mr.  Winterbotham  very  intimate  tn 
your  family  f — He  is  no  particular  acquainr 
tanoe  with  my  father  or  his  (amily ;  as  a 
minister  he  occasionally  visits. 

iMrs.  Si4rah  Holland^  sworn. — ^Examined  by 
Mr.  Ea$t. 

Are  you  a  usual  frequenter  of  the  meeting 
where  Mr.  Winterbotham  preaches  ?— Yes. 

Were  you  there  on  the  evening  of  the  5th 
of  November  last  ?— Yes,  I  was. 

Were  you  there  the  whole  time  of  the  ser- 
'vicc  ? — 1  was. 

Did  you  pay  particular  attention  to  the 
defendant's  sermon  that  evenins  ? — Yes  I  did ; 
it  is  my  general  practice  so  to  do. 

Did  Mr.  Winterbotham  make  use  of  the 
"words  charged  in  the  first  count?— No,  nor 
finy  thing  like  them ;  he  said  the  laws  made 
at  the  time  of  the  revolution  were  very  good  ;* 
that  ours  was  a  gloriouo  revolution. 

He  did  not  say  then  that  the  laws  had 
been  abused  and  brought  into  disuse  .>— He 
ssttd  that  since  that  tiihe  the  laws  respecting 
representation  had  been  mis^ised. 

He  did  not  say  the  laws  were  abused  in 
any  other  sense,  but  as  it  respected  the  repre- 
sentation in  parliament  ?— No,  in  no  other. 

Did  you  hear  the  defendant  utter  the  words 
laid  in  the  second  count } — ^No,  he  did  not  use 
itit  words ;  he  rejoiced  at  the  revolution  in 
France,  as  the  people  had  been  long  deprived 
of  civil  and  religious  liberty,  and  henoped 
they  would  now  enjoy .  both  -  and  that  we 
beins-  influenced  by  the  spirit  of  the  gospel, 
should  now  be  united  as  brethren,  and  the 
war&  and  disoard  ivhich  had  so  long  prevailed 
between  the  tw«  natiens  be  prevented;  he 
never  taicT  it  would  open  the  eyes  of  the 
people  of  Eoghmd— the  8^cnK>n  was  of  a  con- 
trary tendency ;  and  he  never  represented  the 
people  of  £ihj;]aad  m  being  in  the  same  state 
^  tn^  Jkeacb.  were. 

You  arO'suxie  he  never  used  fhose  words  ? — 
I  am ;  for  had  he  used  words  90  striking  I 
«iii8C  have  rccoUec^  them.  - 
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Did  the  defendant  use  the  words  charged 
in  the  third  count?— No,  he  said  it  was  to  be 
lamented  that  in  a  time  of  peace  and  pros- 
perity, our  streeU  and  poor  houses  were 
crowded  with  poor,  and  our  gaols  with  thieVes 
and  debtors. 

Did  Mr.  Winterbotham  use  the  words  in 
the  latter  part  of  this  count  ?— No,  he  did  not 
express  his  astonishment  at  the  quietness  uf 
the  people ;  he  enforced  the  necessity  pf  a 
feibrm  m  parliament, which  he  recommended 
to  be  apphed  for  without  riot  or  tumult— in  a 
legal  manner,  by  petitioning  the  House  of 
Commons. 

Did  Mr.  Winterbotham  say  that  oppressive 
laws  and  taxes  were  the  causes  of  the  streets 
being  filled  with  poor?— He  might  think  th& 
weight  of  Uses  was  the  cause  of  it,  but  he  did 
not  mention  the  word  *<  oppressive''  in  all  his* 
discourse. 

Are  you  sure  Mr.  Winterbotham  did  not 
use  the  word  «  oppressive  ?*'— If  the  word 
"  oppressive"  had  been  used,  it  would  have 
made  an  impression  on  my  mind,  and  I  must 
have  recollected  it. 

Did  the  defendant  utter  the  words  laid  in 
the  fifth  count  ? — He  said  no  such  thing,  nor 
any  thing  like  it. 

Vou  are  sure  he  did  not?— If  he  had  it' 
woirid  have  been  a  contradiction  to  what  he 
before  said ;  I  supposed  from  what  he  said 
that  he  thought  the  laws  good. 

Did  the  defendant  use  the  words  laid  in  the 
sixth  count? — He  did  not  deny  that  money 
had  been  paid  off  the  national  debt ;  but  tha*t 
other  things  had  happened  which  made  it 
necessary  to  lay  on  other  taxes,  which  was  the 
same  as  taking  money  out  of  one  pocket  and 
putting  it  into  the  other :  and  what  he  said 
was  in  reference  to  the  debates  in  the  House 
of  Commons. 

Did  Mr.  Winterbotham  utter  the  words 
laid  in  the  seventh  count  ?— No ;  he  used  no 
such  words,  nor  any  like  them. 

Did  he  use  the  words  laid  in  the  ninth 
count  ? — ^No,  nothing  of  the  kind ;  no  part  of 
the  sermon  could  be  construed  as  If  he  thought 
we  were  deprived  of  our  liberties ;  he  never 
held  up  the  revolution  in  France,  to  be 
imitated  in  this  countiy ;  he  said  he  thought 
a  reform  in  the  parliament  necessary,  but  said 
there  was  no  need  of  a  revolution — and  he 
particularly  made  use  of  those  words  **  we 
nave  no  occasion  for  a  revolution."  » 

You  have  I  think  before  given  an  answer 
to  a  similar  charge ;  but  I  would  again  ask 
you  did  the  defendant  utter  thes^  words  in 
the  fourteenth  count,  "  Under  these  criev- 
anees,  it  is  time,"  &c.  P — ^I  never  heard  any 
thing  of  the  kind ;  the  general  tendency  of 
the  sermon  was  not  like  it. 

Do  you  think  if  the  words  had  Iteen  used 
you  should  h«ve  recoltteted  them  ? — Yes,  as  I 
should  have  thought  he  spoke  them  to  stir  up 
a  tumult. 

In  what  you  have  said  of  the  sermon  do 
you  speak  from  your  own  recollection  ?— Yes. 
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Didyouevor^ee  the  aermoii ^«— No,  bull 
heard  Mr.  Wintecbotham  read  it  once  aome 
months  ago— after  the  iodidmenls  twra  pie- 
fierred ;  I  had  frequently  coftTined  ahoMi  it 
hefoiie. 

Cross-examtned  by  Id/.  F^nskoBBfi, 

Ptay  dp  you  live  at  Plymouth  ? — ^Yaa. 

How  far  6om  the  defendant^^A  Uttfe 
distance. 

The  defendant  I  believe  is  a  very  yartieular 
acquaintance  of  yours  ?— I  attend  his  pfeecb- 
iag  i«gularly,  but  hare  no  ^ther  particiilaf 
acquaiutance  with  him. 

ttvf  bow  long  was  the  defendant  fnwueh- 
ing  this  sermon  ^-«About  three  qwrtevs  of  an 
hour. 

Are  his'sermona  generaUy  of  that  hagfhf 
—Yea.     -  '^       -^  *^ 

This  sermon  was  preached  I  believe  on  a 
Monday,  were  you  at  this  meeting  the  day 
before  ^^-Yes,  suad  eveiy  Sundiqr  befine  mr 
£ve  or  six  weeks. 

Can  you  recoiled  aoy  particular  seroon 
ihe  defendant  preached  tor  a  week  or  month 
befm?— No. 

Caa  you  recollect  the  text  of  ^y  ?— No. 

You  say  you  heard  the  sermon  read^  where 
was  it  read  f-^At  a  Mrs.  Cibbs*s. 

Pray  who  was  there  when  the  semson 
was  i«ad?-.«Jdrs.  Gihbe,  Mr.  lowering^  and 
myself. 

Pray  what  are  (you,  are  you  in  any  busi- 
ness ?— Noj  I  am  a  widow,  and  live  with  toy 
fether. 

Mr.  Winterbotham  visits  you,  I  believe 
sometimes?— He  sometimes  calls,  and  9My 
stav  and  drink  a  dish  of  tea. 

iJo  you  ever  visit  him  ?— No. 

How  came  you  to  be  at  Mrs.  Gibbs's  when 
the  sermon  was  read — did  you  go  there  on 
purpose?— No^  Mrs.  Oibbs  is  an  acquaint- 
ance— ^I  called  by  chance^I  often  do  so  witb*> 
out  any  particular  invitation. 

You  did  not  know  the  defendant  was  going 
to  read  the  sermon?— I  did  not. 

Did  you  ever  make  any  minutes  of  the 
sermon?— Yes. 

Did  any  person  desire  you  so  to  do  ?— No ; 
but  as  I  heard  a  prosecution  was  likely  to 
take  place,  t  did  it--4io  one  knew  2  had  done 
it 

How  long  was  it  after  the  sermnn  was 
preached  ?— Some  time. 

How  can  ^u  then  iqpeak  so  positive? — It 
was  impossible  for  me  to  avoid  recollecting 
it— there  was  so  much  conversation  idiout  it. 
.  But  you  don't  recollect  any  thing  of  any 
other  sermon  ?— If  there  hm  been  a  like 
complaint  against  aoy  other  sermon,  I 
should  hate  endeavoured  to  have  reeollected 
that  also. 

What  led  you  to  make  minutes  of  this 
sermon  in  particalar— did  you  ever  do  it  of 
ftny  other  ?— I  heard^  prosecution  was  thtcat- 
ened,  and  did  it  in  case  I  shoukl  be  called  on 
as  an  evidooctfi 

...  ^  %    I 


Yott  did  not  desire  Mr.  Winterbotfaam  to 
read  the  sermon  tovou?— N6, 1  did  not  know 
of  hia  imenitioa  to  do  it,  I  went  to  Mr8.Cibbs 
by  chance. 

Mr.  WUHam  Petcrct  8Wom.-^£x«untncd'  by 

Were  yon  at  the  meeting  in  How'a-Jaae,  on 
the  fifth  of  November  last  ?— I  was. 

Did  you  p«r  attention  to  the  senaoa  ? — \ 
did,  from  the  banning  to  end. 

Did  you  hear  tne  defendant  utter  the  words 
charged  in  the  first  count?— N.o^  oor  any 
words  similar  to  them. 

lie  dkl  not  utter  any  thing  like  this  count  ? 
— NothiM  that  could  bear  aiur  analogy  to  it 
—He  celled  the  BeyokUon  of  1668,  a  g^ 
ripus  one. 

Did  the  defendant  utter  the  w<yds  laid  ia 
tbe  second  count?— He  did  not  use  any  such 
words— >He  approved  of  the  revolution  in 
Fhoce^  but  made  no  application  of  it  to  the 
people  of  England. 

In  what  lense  did  Ify.  Wintfrhfttham  ap» 
prove  of  the  revolution  in  France?— lie  ap- 
proved pf  it  so  far  as  it  would  nrevept  futore 
wan  with  this  eoimtry;  aad^sHwnnUnaib 
w^  for  the  spread  of  tbd  gospel — as  it  would 
umte  in  the  bonds  of  fheiMship  with  us, 
those  who  bad  long  been  our  eoensWa,^  and 
thus  be  %  considerable  saving  to  this  nation. 

t)id  the  defendant  utter  the  words  chmad 
in  the  third  a>unt?— He  lamented  that  whSe 
our  commerce  was  extended  to  such  a  degra^ 
there  were  si^^h  a  number  of  poor  in  the 
streets  and  workhouses,  and  of  priatmers  in 
the  gaolst  but  he  said  not  one  word  about 
oppresave  taxes. 

He  did  not  sav  apy  thing  of  oppressive 
taxes? — ^No,  nor  do  I  suppose  he  would  have 
dared  to  do  it  in  the  pulpit  i^-^had  he  done  i^ 
I  should  have  for  eyef  deserted  liis  miinstrv. 

Did  the  defendant  utter  the  words  laia  in 
the  fifth  count? — He  did  not  say  any  such 
thing;  if  he  had,  it  would  have  been  quite 
inconsistent  with  the  whole  tenor  of  his 
sermon. 

Did  the  defendant  utter  the  words  charged 
in  the  sixth  count  ? — ^He  did  not  say,  '^  I  speak 
boldly,  I  deny  it:*'-^he  is  not  given  to  egotism 
in  the  pulpit.  And  what  he  said  about  paying 
ofi*  the  national  debt,  he  did  not  state  as  a 
sentiment  of  his  own,  but  referred  for  proof 
of  what  he  sud  to  the  debates  ip  the  House  of 
Commons. 

Did  vou  hear  the  defendant  utter  |he  words 
charged  in  the  seventh  count? — ^I  heard 
nothing  like  Ihem. 

Do  you  thipk  you  should  have^eard  tliem 
if  they  had  been  uttered?— 4  mustnaTe  heard 
them  if  they  had  been  used. 

You  roafiy  think  you  must  have  heard 
them?— It  IS  impossiblo  they  eoukl  liave 
escaped  me  if  they  had  been  spbkea. 

Did  the  deftfndant  uttar  the  words  chamd 
in  tha  ninth  coant?— ^No^  he  said  nothing  Bkt 
them,  nothing  tondiog  lo  ftick  an  idknj  tt 
»  • 
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ivould  have  beefi  altogether  inconsistent  with 
the  tenor  of  his  discourse — lie  recommended 
them  to  come  forward  in  a  legal  way— by  a 
legal  application  to  parliament  in  defence  of 
tmr  ngnts. 

Then  what  Mr.  Winterbotham  proposed 
for  the  defence  of  their  rights  was  an  applica- 
tion to  parliament? — Yes,  he  recommended 
it  to  be  done  in  a  constitutional  way^  and 
mentioned  an  application  to  the  House  of 
Commons. 

He  did  not  say  we  were  to  stand  up  as  they 
did  in  France?— No,  he  said  there  was  no 
necessity  for  anarchy,  confusion,  or  blood. 

Cross-examined  by  Mr.  C/opp. 

Did  ywi  ever  see  the  sermon  N— Yes,  he 
showed  it  to  ine  at  my  request,  about  four 
montiis  ago. 

Then  it  is  from  what  you  read  that  you 
speak  ?— No-— the  reading  only  confirmed  mj 
ffcollectiop— I  did  not  recollect  every  passage 
I  read-^-and  I  only  speak  of  what  I  recollected 
to  have  been  preached. 

But  the  reading  of  it  did  refresh  your  me- 
mory N— Not  mucn. 

Pray  bav^you  ever  conversed  with  the  de» 
fsndant  about  this  sermon  ?— Yes,  but  pot  so 
much  as  I  have  with  other  people. 

Ytm  say  the  reading  of  the  sermon  ^A  not 
refresh  yotir  memory  much — how  is  Irthen 
that  you  recollect  so  perfectly  what  was  said  \ 
— The  5th  of  November  was  a  remarkable 
day— ^and  when  I  considered  my  firiend  was 
about  to  be  indicted  for  seditious  expressions, 
which  he  did  not  utter,  I  endeavoured  to  re- 
collect all  that  I  could  pf  the  sermon. 

You  say  the  5th  of  November  was  a  re- 
markable'dav — are  there  any  other  particular 
days  in  which  you  to  to  meeting,  that  would 
lead  you  to  rememoer  the  sermon— such  as 
the  day  of  king  Charles's  martyrdom  ?— I  do 
not  go  to  meeting  on  that  day— but  if  I 
thought  I  should  be  called  on  about  any 
other  sermon,  I  should  endeavour  to  recol- 
lect it. 

As  I  believe  Mr.  Winterbotham  lives  in 
jour  house,  I  would  ask  you  if  U  is  customary 
tor  him  to  write  his  sermons  before  he 
preaches  them  ?— On  any  particular  occasion, 
tie  writes  his  sermon  at  length;  at  other 
times,  only  the  outlines  of  them. 

What  Old  you  mean,  when  you  said  the 
dcfendtot  was  not  given  to  egotism  ?— That  it 
is  not  his  usual  way  of  delivering  his  senti- 
ments, to  use  the  words  I  say^  I  speak,-&c.    ^ 

How  does  lie  th^n  speak  ?^-He  instead  of 
using  thej^  wu^probably  andrgpnerally  si^ 
we. 

When  Mr;  Winterbotham-was  speaking  of 
^e  Revolution  in  1088,  don't  you  think  in 
that  instanee^^e  might  say  I  ?— Yes,  I  believe 
his  did  there.'  w  •v  t        ' 

When  he  was  speaking  of  tne  French  revo- 
lution don't  y6u  think  it  ir  postthhfiiif  night 
say  tf-ttc  might  4p.U.  ^W  ^ 

Ft  •• 


Mr.  CaUh  Bomtrmg  swom.w.Kxamin<id  by 
Mr.  GiblfM, 

Were  you  present  when  Mr^  Winterbothant 
preached  this  sermon  on  the  5th  of  Novem* 
ber? — ^Yes,  I  was  there  at  the  beginning-^ 
the  text  was  in  Exudus,  13th  Chap.  8th  verse, 
"  Thou  shah  show  thy  sou,"  &c. 

Did  Mr.  Winterbotham  titter  the  words  laid 
in  the  first  count  N~The  words  were  not 
spoken  by  Mr.  Winterbotham — nor  any  thing 
that  bore  the  least  resemblaace  to  thea-«oa 
the  contrary,  he  said  our  constitution  was  a 
good  one. 

Did  Mr.  Winterbotham  utter  the  words  laid 
in  the  second  count?— The  latter  words 
charged  in  the  count,  "  I  make  no  doubt  but 
it  has  opened  the  eyes  of  the  people  of  Eng- 
land,*'were  not  spoken:— Mr.  Winterbothan^ 
rejoiced  at  the  revolutk>n  in  France,  as  it 
would  open  an  intercouise  between  the  tw^ 
nations— as  it  was  a  blow  to  popery  and  wa» 
a  likely  means  for  the  spread  of  the  gospel  in 
those  parts. 

Did  Mr.  Wtnteibotiiam  use  the  words 
charged  in  the  third  count  ?— He  lamented  that 
while  our  commerce  flourished,  our  streets 
were  filled  with  poor,  and  our  gaols  witii 
felons  and  debtors— but  he  did  not  attribute 
it  to  oppressive  laws  and  taxes. 

You  are  suve  he  did  not  attribute  at  to  op 
pressive  laws  and  taxes? — He  did  not  say 
the  laws  or  taxes  were  oppressive^  but  on  the 
contrary  spoke  of  the  laws  as  verv  good. 

Did  Mr.  Winterbotham  use  the  words  in 
the  latter  part  of  this  count,  ^  I  am  asto^ 
nished,"&c.?— He  did  not,  nor  any  wcnrds 
like  them ;  he  said  it  was  necessary  to  stand 
forward  to  obtain  a  reformuon  in  tne  repre- 
sentation of  the  people^  and  instanced  the 
Russian  armament,  m  which  he  said  the 
voice  of  the  people  and  that  of  the  parliament 
werf  at  variance*-tb^t  a  reform  in  pyllHment 
was  wanted  to  remove  those  evils  uoder 
which  we  laboured. 

Did  Mr.  Winterbotham  say  how  this  reform 
was  to  be  obtained  ?— Yes,  it  was  to  be  applied 
for  by  petition  to  the  House  of  Commons. 

Did  Mr.  Winterbotham  utter  the  words 
laid  in  the  fifth  coupt?— He  did  not. 

Did  he  use  the  words  charged  in  the  sixth 
count? — He  used  no  such  words  as  <*  I  speak 
boldly,  I  deny  it."  At  the  end  of  a  sentence, 
he  said  it  appeared  to  be  as  much  reduced  as 
a  man  reduces  his  fortune  by  taking  money 
out  of  one  pocket  and  putting  it  into  the  other ; 
but  he  did  not  utter  this  as  an  d^nion  of  his 
own— it  appeared  to  me  that  he  spoke  of  it 
on  some  other  authority. 

Did  Mr.  Winterbotham' utter  -  the  words 
charged  in  the  seventh  count?— He  s^id no- 
thing that  could  bear  the  least  rcsfpiblance 
totbem. 

Are  you  confident  he  did  not?— If  he  had 
it  must  have  attracted  9^  notico.   • 

Did  Mr.  Winterbothanx  ^tter  the  words 
charged  in  the  nipth  coimt?— fVo  such  words , 
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were  used :  his  sermon  recommended  his 
hearers  to  peace ;  to  avoid  disorder,  and  to 
give  up  party  disputes.  He  never  held  up 
the  example  of  France,  nor  ever  once  ex* 
pressed  a  vrish  for  any  revolution  in  this 
country,  hut  only  for  a  reform  of  the  abuses 
in  parliament. 

Did  Mr.  Winterbotham  utter  the  words  in 
the  fourteenth  count? — He  did  not  say  the 
taies  were  a  grievance,  or  that  it  was  time  for 
us  to  stand  forth  in  defence  of  our  rights. 

Cross-examined  by  Mr.  Serjeant  Rooke. 

Did  you  ever  see  this  sermon,  or  hear  it 
read  at  any  time  ? — I  heard  the  sermon  read, 
but  cannot  say  how  long  a^.  I  had  made 
minutes  of  it  before  I  heard  it  read. 

What  are  vou  ? — A  servant  to  Mrs.  Gibbs.* 

Where  did  you  hear  the  sermon  read  ?--In 
Iklrs.  Gib))s*s  parlour. 

How  came  you  to  be  there  ?  were  you  called 
in  6n  purpose  ? — I  constantly  sit  there. 

Who  was  in  the  parlour  blesides  you.  when 
it  was  read  ? — Mrs.  Holland  and  Mrs.  uibbs. 

Do  you  think  there  was  nothing  in  all  the 
serBwn  to  make  the  people  of  this  country 
disoontenUid,  and  to  stir  them  up  to  sedition 
against  the  government? — Mr.  Winterbotham, 
in  his  sermon,  advised  the  people,  if  they 
were  discontented  with  the  present  appearance 
of  things,  to  apply  legally  to  parliament  for 
redress. 

You  say  he  advised  them  to  apply  to  par- 
liament tor  redress;  pray  did  he  not  find 
much  fault  with  the  parliament? — He  ob- 
served we  bad  not  a  true  representation. 

Did  he  not  find  fault  with  the  taxes,  and 
say  they  were  oppressive  ? — He  admitted  the 
necessi^  of  taxes,  but  did  not  say  they  were 
oppressive. 

Vou  are  sure  he  did  not  say  they  were  op- 
pressive?— I  never  heard  him  use  the  words. 

John  Woaton  sworn. — Examined  by  Mr.  East. 

Were  you  at  the  meeting  in  How*s  lane  on 
the  5th  of  November  ? — I  was. 

Did  you  hear  the  sermon? — ^Yes,  I  did. 

Were  you  there  the  whole  time  of  service? 
—Yes,  from  beginning  to  end. 

Did  you  hear  the  defendant  utter  the  words 
laid  in  the  first  count  ? — ^The  defendant  never 
f^id  so  during  the  whole  time  he  was  in  the 
pidpit,  nor  any  thing  that  bore  any  analogy 
or  similitude  to  it. 

Did  the  defendant  utter  the  words  laid  in 
the  second  count  ? — ^The  defendant  approved 
of  the  revolution  in  France ;  but  did  not  say 
any  thing  about  opening  the  eyes  of  the  peo- 
ple of  England. 

Can  you  tell  us  why  the  defendant  ap- 


•  In  order  to  prevent  wrong  ideas  of  this 
word,  the  reader  is  intbrmed  that  Mr.  flower- 
ing is  a  person  of  very  respectable  connexions; 
and  at  the  time  of  this  trial,  conducted  an  ex- 
tensive business  in  the  linen  drapery  for  Mrs. 
Gibbs,  then  a  widow. — Ori^.  Edit. 


proved  of  the  revolution  in  France?— He  said 
the  revolution  of  France  had  rescued  mill  loos 
from  tyranny  and  oppression,  it  had  opened 
a  door  for  the  spread  of  the  gospel,  and  he 
hoped  that  now  the  sword  of  war  would  be 
sheathed,  and  every  roan  would  worship  God 
in  his  own  way,  imder  his  own  vine  aad  his 
own  fig-tree. 

Were  these  the  reasons  for  which  he  re- 
joiced in  it  ? — Yes,  and  no  other. 

Did  the  defendant  utter  the  words  charc^ed 
in  the  third  count  ? — ^No,  he  did  not.  It  be 
had  said  any  thins  aboiit  standing  forth,  I 
should  have  called  on  him  to  have  known 
what  he  meant.  He  spoke  of  the  streets 
being  filled  with  poor,  and  the  &o\s  with 
felons ;  but  ssud  nothing  about  the  laws :  and 
he  did  not  apply  the  wurd  **  oppressive*'  to 
the  taxes. 

You  are  sure  he  did  not  sav,  **  he  was  as- 
tonished they  did  not  stand  ^yrth  ia  defence 
of  their  rights*"  ?— He  did  not  exhort  the  peo- 
ple to  any  such  thing. 

Did  the  defendant  utter  the  words  charged 
in  the  fifth  count? — He  did  not  use  any  such 
words. 

Did  the  defendant  use  the  words  laid  in  the 
sixth  count?— He  did  not  say,  ^'  I  speak 
boldly,  I  deny  it.''  He  said  it  was  intimated 
that  me  national  debt  had  been  reduced ;  but 
that  by  a  reference  to  the  debates  and  esti- 
materm  the  House  of  Commons,  it  appeared 
the  same  as  a  man's  taking  money  out  of  one 
pocket  and  putting  it  into  the  ot2>er. 

Did  the  defendant  utter  the  words  laid  ia 
the  seventh  count?— He  did  not,  hut  he  said 
the  representatives  of  the  people  were  in- 
vested with  a  power  to  grant  or  refuse  sup- 
plies. 

Did  the  defendant  use  the  words  laid  in  the 
ninth  count? — No,  he  did  not  usi^  them;  it 
he  had,  I  must  have  taken  notice  of  them,  as 
thev  appear  to  me  to  be  opposite  to  the  views 
of  his  sermon,  as  he  recommended  to  ky 
aside  all  party  spirit ;  and  said  he  hoped  a 
door  was  opened  for  the  French  to  hear  titc 
gospel,  ana  enjoy  the  same  blessings,  clvli 
and  relizious,  as  we  did. 

Did  Uie  defendant  utter  the  words  laid  in 
the  fourteenth  count  ?— He  did  not  use  those 
words:  the  defendant  seemed  to  inlicnate 
that  we  were  enjoying  rights  beyond  others; 
and  said  We  ought  to  act  with  becoming  dig- 
nity, and  not  throw  ourselves  into  a  state  V.f 
anarchy  and  confusion,  for  we  wanted  neirhcr 
revolution  nor  bloodshed. 

Have  you  ever  seen  the  sermon  ? — Xo,  I 
have  never  seen  a  particle  of  it. 

Did  you  ever  hear  it  read? — No,  I  nc.cc 
did. 

Did  any  one  ever  ofifer  to  show  you  the  ser- 
mon?— No;  if  any  one  had,  I  should  hi-,c 
looked  upon  it  as  tampering  with  me. 

Cross-examined  by  Mr.  Scijeant  LoierenftL 

What  are   you?— A  bisruit-baker  in  tii: 
victualling  office  at  PlymouUi,    1  served  mv 
I  time  there. 
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.  Do  you  mean  to  take  upon  you  to  say,  that 
iwhat  you  have  given  in  evidence  were  the 
'  identical  words  spoken  by  the  defendant  ?— I 
could  not  mention  the  identical  words  spoken 
by  the  defendant,  but  I  have  endeavoured  to 
convey  bis  ideas,  and  as  near  as  possible  in 
his  own  words. 

Then  you  cannot  say  you  have  given  us  the 
express  words  the  defendant  used  ?— I  cannot 
say  every  word  I  have  mentioned  was  used 
by  him. 

But  as  you  do  not  take  upon  vou  to  recok 
lect  the  whole  of  the  sermon,  huw  can  you 
take  upon  you  to  swear,  that  the  words 
charged  in  the  indictment  were  not  spoken  ? 
— I  conceive  the  words  charged  as  spoken  by 
the  defendant,  to  be  diametrically  opposite  to 
the  tenor  of  his  sermon,  and  therefore  am  cer- 
tain he  did  not  use  them. 

How  can  you  be  certain  he  dkl  not  use 
them? — Why,  for  instance,  we  might  pass  by 
a  current  of  water  a  hundred  times  without 
iK>ticing  it  while  it  runs  in  its  proper  channel, 
but  should  it  instantaneously  start  from  its 
course,  and  take  an  opposite  direction,  it  must 
wery  forcibly  strike  our  notice  ;  so  while  Mr. 
^interi>otliam  continued  to  preach  that  even- 
ing invariably  suitable  to  the  occasion  of  his 
subject — ^I  cannot  take  upon  me  to  repeat  every 
word  of  the  discourse— but  if  Mr.  Winter- 
botham,  after  exhorting  us  to  act  with  becom- 
ing dignity,  and  assurmg  us  we  wanted  no 
revolution,  had  invited  us  to  stand  forward  in 
fence  of  our  rights,  and  endeavoured  to  in- 
flame  the  minds  of  his  hearers,  it  would  have 
been  impossible  for  such  language  to  have 
escaped  my  notice. 

Are  you  positive  they  were  not  used  ? — ^I 
am  as  positive  as  a  man  can  be ;  if  they  had 
been  used  they  would  have  struck  me  as  a 
goad  in  a  sore  place. 

What  do  you  mean  by  a  goad  in  a  sore 
place?" It  is  scripture  language,  and  perhaps 
you  do  not  uuflerstand  it. 

You  say  the  words  charged  are  opposite  to 
the  tenor  of  the  defendant's  discourse.  W  hat 
do  you  conceive  to  have  been  the  tenor  of  the 
sermon  ?— I  do  not  think  it  was  calculated  to 
stir  up  sedition,  or  to  inflame  the  minds  of 
the  people ;  the  defendant  wished  indeed  for 
a  reform  in  parliament,  but  if  he  had  uttered 
the  words  laid  in  the  indictment,  I  would 
have  voluntarily  come  forward  in  behalf  of 
the  prosecution. 

Bev.  Mr.  Gibbt,  sworn.— Ezambed  by  Mr. 
Gibb9. 

Mr.  Gibbs,  what  are  yon? — I  am  a  dis- 
senting minister  at  Plymouth,  and  have  been 
so  for  more  than  forty  years. 

What  is  Mr.  Winterbotham  ?— He  is  my 
assistant 

Were  you  present  at  the  preachine  of  this 
sermon? — I  was;  the  text  was  ExcSlus,  Idth 
chap,  and  8th  verse.  I  paid  particular  atten- 
tion to  the  sermon  from  beginning  to  end. 
Mr.  Wtnterbotfaam's  design  waS;  to  let  bis 
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;  hearers  know  that  a  national  festival  was  io- 

j  troduced  by  divine  appointment  among  the 

I  Jews,  on  a  very  extraordinary  occasion->to 

,  commemorate  their  deliverance  from  £e}'p- 

tian  bondage ;  be  observed  that  it  had  been 

usual    for   most    nations  to    conimcmomte 

I  grand  national  events  which  had  occurrecf; 

and  that  on  that  dav  they  were  called  upon  by 

the  legislature  to  celebrate  two  grand  national 

events,  as  Britons  and  Christians. 

Did  you  hear  Mr.  Winterbotham  utter  the 
words  laid  in  the  first  count  ? — No,  he  did  not 
use  those  words :  on  the  contrary,  he  said  he 
thought  the  laws  made  at  the  Revolution 
very  excellent,  as  they  had  established  our 
future  rights.  I  am  sure  if  the  words  had 
been  used  they  would  have  struck  me.  ' 

Did  you  hear  Mr.  Winterbotham  use  \h€ 
words  laid  in  the  second  count? — He  did 
speak  some  part  of  them,  but  not  the  whole ; 
he  approved  of  the  revolution  of  France,  and 
assigned  his  reasons  for  so  doing:  but  he 
said  nothing  about  the  opening  the  eyes  of 
the  neople  of  England.  He  said  the  French 
revolution  would  be  the  happy  means  of  dc- 
liveriag  millions  from  despotism  and  tyranny^ 
and  preventing  wars ;  that  it  would  unite  U9 
together  with  them,  and  save  much  blood  and 
treasure  to  this  country — that  it  would  be  the 
means  of  spreading  civil  and  religious  liberty^ 
and  the  knowledge  of  the  gospel  through 
those  parts  which  had  long  been  m  darkness. 
He  said  that  we  wanted  no  revolution  here ; 
but  said  the  French  had  been  copying  our 
example. 

Then  Mr.  Winterbotham  did  not  say,  "1 
do  not  doubt  but  it  has  opened  the  eyes  of 
the  people  of  England  P'-*No,  nor  did  I  dis- 
cover any  thins  in  the  sermon  alluding  to  the 
people  of  Enefand  seeing  a  necessity  for  a 
revolution ;  if  the  defendant  had  used  those 
words,  they  would  have  struck  me  so  forcibly 
that  I  should  have  despised  the  man. 

Did  Mr.  Winterbotham  use  the  wonk 
charged  in  the  third  count  ?— The  words  were 
not  used.  He  lamented  that  in  a  time  of  peace 
and  national  prosperity,  when  our  trade  was  ex« 
tended  to  everv  duarter  of  the  globe,  that  our 
streets  were  fiflea  with  poor,  and  our  gaols 
with  thieves ;  but  he  did  not  charge  it  to  op- 
pressive laws  and  taxes,  but  to  the  luxury 
of  the  age,  and  the  exorbitant  price  of  every 
necessary  of  life:  He  wished  parliament,  in 
their  wisdom,  would  consider  the  necessities 
of  the  poor.  With  respect  to  the  other  part 
of  the  charge, "  I  am  astonished  that  you  are 
quiet  and  contented  under  these  grievances, 
and  do  not  stand  forth  in  defieace  of  your 
rights,"  I  never  heard  any  such  words  used. 

You  are  certain  these  last  words,  **  I  asi 
astonished/'  &c.  were  not  used  by  Mr.  Win- 
terbotham?—I  am  astonished  that  the7> 
should  be  brought  forward,  for  if  he  had  used 
them,  they  would  have  made  a  deep  impres- 
sion on  my  mind,  and  I  should  highlv  have 
disapproved  of  them  ;  I  have  always  been  & 
peaceable  man  myself,  and  if  Mr.  Wiaus- . 
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the  legal  mode  of  addressing  the  fMurltament 

Did  Mr.  Winterbotham  speak  of  any  othn 
grievance,  besides  that  respecting  ^e  repr0- 
sentation?~I  do  not  recollect  that  he  did, 
but  that  he  stated  to  be  one. 

Was  there  in  your  opinion  any  thtcg  in 
Mr.  \Vinterbotham*s  sermon  which  liad  anv 
tendency  to  excite  people  to  sedition? — No, 
if  there  had  I  should  utterly  have  resented  it 

If  it  had  had  such  tendenc^r  you  think  jon 
should  have  noticed  it  ?  If  it  had,  it  could 
not  have  escaped  me. 

What  then  is  your  opinion  of  the  geneni 
tenor  of  Mr.  Winterbotham's  discourse  .^^It 
appeared  to  me  to  be  a  fair,  candid  diaoossioii 
of  the  points  of  which  he  treated. 

Did  Mr.  Winterbotham  show  you  the  ser- 
mon before  he  preached  it  f — He  shotwed  |d< 
the  outlines  of  it.* 

Was  the  sermon  Mr.  Winterbotham  preach- 
ed, consistent  with  the  outlines  he  showed 
you  } — Yes. 

Did  you  ever  see  the  sermon  after  it  was 
preached?— Yes,  but  It  was  at  least  foor 
months  after. 

Do  you  speak  from  recollection  of  what  yoa 
heard,  or  from  what  you  read  of  the  sermon? 
— From  my  recollection  of  what  was  preached; 
the  perpetual  questions  asked  me  about  the 
sermon  have  made  me  particulnr  in  reoneni- 
bering  it  One  circumstance  in  particular 
made  a  great  imjtression  on  my  mind ;  it  wis 
said  Mr.  Winterbotham  preached  from  the 
text,  **  Bind  their  kings  in  chains,  and  nobles 
in  fetters  of  iron,*'  and  I  was  obliged,  in  a  lafgt 
circle  of  friends,  often  to  repeat  the  teat  be 
preached  from,  and  the  tendency  of  his  dif 
course,  so  that  I  could  not  possibly  Ibrget  it 

Cross-examined  by  Mr.  Serjeant  Rookc. 

Were  you  ever  in  business? — ^Yes,  as  a 
linen  draper,  but  did  not  personally  attend  to 
it 

How  long  is  it  since  you  quitted  it  ^-^Aboot 
seven  years. 

And''  ^ou  really  think  that  there  was  no 
passage  m  this  sermon  which  had  a  seditkMB 
tendency? — No  passage  in  it,  unless  misap- 
prehended, couldf  have  an^r  such  tendency. 

Why,  what  is  your  opinion  of  the  words 
laid  in  the  several  counts  of  the  indictment  f 
— The  greater  part  of  them  were  never  ot- 
tered. 

But  if  thcv  had  been  uttered,  what  ^en  ?^ 
If  the  defemknt  should  preach  so  as  to  make 
the  people  discontented,  or  to  stir  up  the  peo- 
ple to  sedition—the  people  who  attend  on  his 
ministry  would  desert  him. 

But  what  is  your  opinion  of  the  woids  in 
the  indictment,  would  they  have  made  the 


867] 

botham  had  uttered  these  words,  he  should 
not  have  preached  a  single  sermon  more  as 
my  assistant 

Did  Mr.  Winterbotham  utter  the  words 
laid  in  the  fif\h  count  ? — I  heard  no  such  sen- 
tence delivered,  I  should  have  abhorred  the 
man  if  he  had. 

Y'ou  do  not  then  think  the  words  were 
spoken? — I  am  confident  they  were  not. 

Did  Mr.  Winterbotham  utter  the  words 
charged  in  the  sixth  count  ? — He  used  a  part 
of  them,  but  not  as  an  assertion  of  his  own, 
but  as  an  opinion  tliat  had  been  formed  on 
the  debates  of  the  House  of  Commons,  and 
the  estimates  laid  before  them :  he  did  not 
denv  that  any  of  the  national  debt  had  been 
paid  off,  nor  did  he  say  that  those  who  in- 
spected the  accounts  laid  before  the  House  of 
Commons  said  so ;  but  that  on  a  review  of  the 
whole,  it  appeared  like  taking  money  out  of 
one  pocket,  and  putting  it  into  the  other. 

Did  Mr.  Winterbotham  use  the  words  liud 
in  the  seventh  count  ?^No,  I  absolutely  deny 
that  he  used  them.* 

You  are  certain  they  were  not  uttered  ?— I 
am  persuaded  there  were  no  such  expressions 
in  the  sermon. 

Did  Mr.  Winterbotham  utter  the  words 
kid  in  the  ninth  count  ?— He  said  nothing 
like  that  count ;  but  on  the  contrary,  said  we 
needed  no  revolution,  we  had  already  had 
one,  and  a  glorious  one. 

Did  Mr.  Winterbotham  utter  tlie  words 
kid  in  the  fourteenth  count  ?— I  am  confident 
he  did  not,  nor  any  like  them. 

What  would  have  been  your  conduct  to- 
wards Mr.  Winterbotham,  if  he  had  uttered 
the  words  laid  in  the  indictment?— If  Mr. 
Winterbotham  had  used  any  of  the  words  as 
kid  in  the  indictment,  I  should  have  despised 
him,  and  should  have  deemed  him  an  enemy 
of  his  king  and  country,  both  of  which  I  res- 
pect, and  1  would  not  have  suffered  him  to 
continue  with  me  as  a  minister. 

Did  Mr.  Winterbotham  in  his  sermon  point 
out  any  particular  grievances  under  which 
the  people  of  this  country  laboured  ? — He  said 
he  thought  it  would  be  extremely  happy  for 
this  country,  were  the  duration  ol  parliaments 
shortened,  and  a  reform  to  take  place  in  the 
representative  system. 

Did  Mr.  Winterbotham  speak  of  any  means 
for  the  accomplishment  of  this  ?— Yes;  he  said 
the  proper  mode  of  redress  was  an  application 
to  the  parliament  itself,  and  that  it  snould  be 
done  ^peaceably. 

Then  the  mode  Mr.  Winterbotham  pro- 
posed, was  a  peaceable  application  to  parlia- 
ment?—Yes;  he  sakl  that  he  abhorred  tumult 
-^that  the  laws  were  not  to  be  in  the  hands 
of  a  moby  and  deprecated  every  other  means 
but  an  anplication  to  parliament. 

He  dia  not  exhort  to  any  other  means  of 
redress,  than  what  you  have  now  stated,  m. 
an  application  to  parliameiA  ?•— No ;  he  said 
that  no  men  or  body  ef  mea,  however  res- 
pedableyhad  aright  to  aH^mptiVeiceptby 


*  Privileged  with  a  connexion  willi  as 
aged  and  exf^rienced  divine,  the  defendant  is 
happv  in  sayins  his  pleasure  and  profit  weir 
^ouaJly  blended  in  doing  this^  as  opportunity 
offered,  with  all  the  90nneas  he  pieacbcd^- 
Orig.  Edk. 
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people  diKoiiieiited  ?  —  Undoubtedlv  they 
would,  if  thfy  bad  been  used  by  the  detendant. 

You  say  the  defendaat  did  approve  of  the 
revolution  in  France  ? — Yes. 

Then  he  approved  of  the  revolution  in 
France  on  the  hf^h  of  November  las^  when 
the  king  was  in  chains? — He  did  not  approve 
of  kuiEs  in  chains,  or  nobles  in  fetters  of  iron ; 
nor  did  I  say  he  approved  of  .the  revolution  at 
that  time. 

Did  you  approve  of  the  revohttion  in  France 
at  that  time?~I  approved  of  it  when  the  king 
qf  France  approved  of  ii  and  accepted  the 
constitution,  and  of  no  otlier  revolution. 

Did  Mr.  Winterbotharo  approve  of  the 
French  revolution  on  the  fit\h  of  November } 
or,  if  he  did  not,  what  revolution  did  he  ap- 
nrove  of? — He  approved  of  the  French  revo- 
lution— but  whicn  revolution,  I  do  not  know ; 
for  I  do  not  know  what  was  the  state  of  France 
9n  the  fifib  of  November  last :  the  revolution 
Mr.  Winterbotham  mentioned  was  the  revo- 
lution celebrated  at  Birmingham — this  revo« 
lulion  he  approved  of  on  the  grounds  he 
stated,  and  which  have  been  stated  in  this 
court — but  he  never  expressed  any  approba- 
tion of  the  cruelties  in  France,  or  of  their 
iceeping  their  king  in  confinement. 

Repiy- 

Mr.  Serjeant  Rooke.  A  Aer  the  great  length 
of  time  this  cause  has  aheady  taken,  I  am 
very  sorry  to  be  obliged  to  trouble  the  jury. 
X  have  exolained  my  own  sentiments  at  the 
outset,  ana  I  do  not  hnd  that  the  learned  gen- 
tlemen concerned  for  the  defendant  mffer 
very  materiaUy  from  me.  The  learned  coun- 
sel for  the  defendant,  has  contended  for  the 
lawfulness  of  admitting  political  discussions 
from  the  pulpit,  especially  on  the  iiflh  of  No- 
vember ;  and  said  he  thought  it  the  duty  of 
dergymen  to  point  out  where  the  principles 
oi  the  Revolution  of  1688  have  been  departed 
from— If  it  were  discussed  in  a  fair,  liberal, 
qandid  manner,  I  dare  not  say  it  is  illegal : — 
but  I  will  say  that  the  pulpit  is  a  most  im- 
proper place  for  discussms  the  subject  of  go- 
vernment ;  and  that  the  clergy  are  of  all  peo- 
ple, the  most  incapable  of  the  discussion,  be- 
cause their  studies  have  a  very  difi'erent  direc- 
tion ;  and  of  all  places,  this  was  the  most  im- 
proper, in  an  assembly  of  between  two  and 
threehundredof  low,  ignorant  people. — ^I'here 
^ould  not  have  been  a  more  ill-advised  step 
taken  than  for  Mr.  Winterbotham,  the  defen- 
gant,  in  such  a  place,  and  before  such  a  con- 
gnegation.  to  have  gone  into  the  discussion 
that  he  has  done.  I  have  observed  in  the 
«0une  of  this  trial,  that  the  del'endant  and 
^ome  of  his  witnesses,  have  been  wandering 
to  the  principles  of  the  Kevolution,  and  to  the 
^ms  on  which  his  raajestv  holds  his  crown 
-^a  sul^ect  that  least  of  all  becomes  them,  oc 
persons  in  their  situation  to  inquire  into. — 
The  terms  on  which  his  m^^esty  holds  hb  crown 
QMght  not  to  be  the  suK^ect  of  investigation ;  for 
yfiSask  once  people  coqie  to  make  lEit  a  sub- 
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joct  of  discusBion(eyen  among  ^e  ablest  men), 
and  to  reason  and  speculate  on  the  great  prin- 
ciples of  government,  they  endanger  the  con- 
stitution under  which  they  have  so  lon^  been 
happy,  and  which  has  been  the  envy  of  every 
surrounding  nation.    If  this  be  the  case  when 
the  ablest  and  best  of  men  engaec  in  the  dis- 
cussion, and  I  contend  it  is— what  must  be 
the  consequence  when  the  ignorant  (of  all 
people  the  most  improper)  begin  to  speculate 
on  the  high  afiairs  of  his  majesty?      Tlie 
words  the  defendant's  counsel  has  stood  forth 
in  defence  of,  arc,  in  my  opinion,  extremely 
improper;   ^  that  his  majesty  has  no  right  to 
the  ^rone  unless  he  keeps  certain  terms  and 
conditions.''     What  does  this  go  to,  but  that 
whenever  they  catch  or  think  they  have  caughC 
their  chief  magistrate  doing  any  thine  which 
they  think  inconsistent,  and  which  does  not 
eonciur  with  their  opinions  of  his  duty,  that  ho 
has  no  right  to  the  throne  any  longer,  and 
that  they  are  absolved  from  their  obedience? 
I  shall  always  think  it  my  duty  to  stand  for- 
ward, and  deny  the  princiole :  and  the  lan- 
guage my  friend  has  usea  on  this  occasion, 
had  better  not  have  been  used.     We  have 
been  told  of  pulling  majesty  from  the  throne. 
The  words  we  have  heard  to  day  are  <*  that 
the  people^f  England  did  themselves  ju&tice, 
and  hurled  the  Stuarts  from  the  throne"-^but 
this  is  not  the  way  we  sliould  be  taught  ta 
look  up  to  the  throne  t  on  the  contrary,  we 
should  look  up  to  it  with  reverence  and  vene^ 
ration :— at  the  time  of  the  Revolution,  our  an- 
cestors were  more  cautious  of  its  dignity ;  for 
the  term  they  used  was  the  term  abdicated. 

It  is  happy  for  us  that  they  called  in  the 
present  family,  but  the  less  we  examine  into 
the  principles  on  which  they  called  it  the  bet- 
ter— we  snould  confine  ourselves  to  the  consti« 
tution  as  it  is  at  present,  and  give  our  gover- 
nors  credit  for  doing  their  duty. 

Having  thus  selUed  the  principles  between 
my  friend  and  myself,  I  will  call  your  atteuF- 
tion  to  what  has  been  broucht  forward  in  de- 
fence of  this  indictments — It  appears  that  this, 
sermon  was  replete  with  those  complaints 
which  have  been  so  much  in  vogue  since 
the  celebrated  sermon  of  Dr.  Price,  which 
Mr.  Burke  so  ably  commented  upon.  Tho 
increase  of  taxes,  and  the  high  price  of  provi- 
sions, has  been  much  insisted  on ;  and  tho 
remedy  proposed,  is  an  application  to  the  par-  ^ 
liament;  but  I  believe  it  will  be  admitted  to 
be  impossible  for  the  parliament  to  takeotF 
the  taxes,  at  least  at  present,  or  to  lessen  the 
price  of  provisions. 

When  a  man  thinks  tiroper  to  tell  the  peo- 
ple from  the  pulpit  such  things  as  Mr.  Win- 
terbotham has  told  them,  he  is  not  a  preacher 
of  the  doctrine  of  peace^  but  makes  use  of  the 
pulpit  for  his  own  seditious  purposes ;  and  I 
appeal  to  the  jury  whether  these  are  proper 
topics  for  such  m  place — ^  Our  streets  and 
poor-houses  are  crowded  with  poor,  and  our 
gaols  with  thieves,  because  of  our  oppresstver 
or  heavy  taxe8,r-It  u  lime  for  you  to  aland 
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forward  in  defence  of  your  rights."  A s  to  the 
pavmeot  of  the  national  debt— ^'  I  speak 
uoldly,  I  deny  it:  it  is  like  taking  money  out 
of  cue  ixxrket  and  putting  it  into  the  other." 

This  I  think  has  been  proved  even  by  the 
defendant's  own  witnesses ;  for  though  one 
set  of  his  witnesses  said  Chat  he  gave  no  rea- 
son, another  said  that  there  were  reasons, 
and  that  the  reasons  were  taxes.  Shepheard 
said  he  gave  a  reason,  and  said  heavy  taxes, 
in  part,  were  the  cause  of  this :  but  he  did 
not  recollect  the  word  oppressive.  Holland 
said,  **  I  will  not  say  but  he  thought  the 
weight  of  taxes  might  be  the  cause." — Ano- 
ther witness  doubted  whether  any  reasons 
were  given^but  all  agreed  that  the  word  op- 
pressive was  not  used. 

It  was  a  sermon  which  has  excited  general 
attention,  it  was  a  sermon  shown  to  the  rey. 
Mr.  Gibbs  before  it  was  preached,  and  which 
many  peoole  came  to  hear  because  it  was  said 
there  would  be  a  political  sermon. 

It  is  yery  extraordinary  that  eyery  one  of 
the  witnesses  for  the  defendant  should  take 
upon  them  to  say,  that  the  word  oppressive 
was  not  used,  and  yet  the  sermon  was  not 


would  have  escaped  unmoIeslBd,  had  it  not 
been  for  an  arch  fellow,  who  told  the  pec^ie 
that  it  was  Garrick's  haipsicbonl,  but  begged 
them  not  to  touch  it,  as  Garrick  set  great 
store  by  it,  and  they  immediatdy  tore  it  td 
pieces.  •  So  w^hen  a  man  teils  people  from  the 
pulpit  that  the  taxes  are  oppressive — ^tfaat  they 
are  not  adequately  and  equally  represented, 
that  the  voice  of  the  House  of  ComiDODs  is 
not  the  voice  of  the  people, — and  in  the  same 
breath  tells  them  ttiey  ought  to  go  quietly 
and  petition  parliament — ^1  ask  whether  he 
does  not  do  it  on  the  same  principle  as  the 
man  desired  the  people  not  to  touch  Garrick's 
harpsichord  ?  The  witnesses  for  the  defendant 
tell  us  that  some  of  the  armaments  he  disap- 
proved of,  and  said  they  were  voted  contrary 
to  the  voice  of  the  people,  and  that  he  adviseJ 
them  to  go  to  the  veiy  parliament  who  voted 
them  to  seek  redress,  but  there  was  to  be  no 
anarchy  or  confusion.  Is  that  preachine  the 
gospel  of  peace,  or  is  it  an  insioious  incde  cr 
setting  the  people  against  government? — ^There 
are  men  whose  hearts  are  open,  who  wear  tke> 
hearts  upon  their  sleeves :  if  such  a  man 
comes   forth  and  says  openly,  1  don't  like 


shown  to  them  till  four  months  af\erwanls. —  i  your  constitution ;   I  don*t  like  your  govern- 


The  defendant  did  not  show  it  to  the  mayor; 
which  he  would  have  done  had  there  been 
nothing  improper  in  it,  and  would  have  said, 
here  is  my  sermon,  read  it,  and  convince 
yourselves  there  is  no  sedition  in  it :  but  in- 
stead of  this,  at  the  end  of  four  months  he 


meut  ;'I  could  rather  shake  hands  with  that 
man  than  I  could  with  the  insidious  charactef 
who  eouivocates,  and  dares  not  avow  those 
principles  which  are  lurking  in  his  heart. — I 
desire  the  jury  to  consider  these -men,  and 
defy  them  to  have  a  doubt  as  to  the  prin- 


produces  a  garbled  sermon,  which  he  reads  to  I  ciples  of  those  heads  of  the  conventicle.    Oss 


those  poor  deluded  wretches  instead  of  the 
real  one;  and  the  jury  have  seen  from  the 
manner  of  giving  their  evidence  how  they 
look  up  to  Sieir  pastor.  They  told  the  jury 
tliat  their  recollection  was  founded  upon  what 
they  heard  at  the  time,  and  yet  they  did  not 
at  tliat  time  know  the  defendant  was  to  be 
Indicted.  Ready  recollection  is  the  conse- 
quence of  particular  attention,  and  what  could 
make  those  witnesses  so  positive?  What 
could  induce  them  to  say  tnat  the  word  op- 
pressive was  not  in  the  sermon  ? 

I  consider  these  poor  men  and  women  in  a 
state  of  delusion,  and  cannot  think  they  could 
say  so,  except  with  such  consciences  as  their 
pastor  has  fitted  them  uo  with.  When  told 
our  laws  are  buried  in  obscurity — ^has  that  a 
tendency  towards  conciliating  people  to  their 
government?  When  the  mmister,  speakine 
of  the  national  debt,  says,  that  part  of  it  had 
been  paid  ot\  but  tells  them  that  it  is  taking 
money  out  of  one  pocket  and  putting  it  into 
the  otiier — can  there  be  a  doubt  whether  these 
words  have  a  tendency  to  peace  or  sedition  ? 
The  defendant  says  that  we  are  unequally  re- 
presented— that  we  ought  to  have  frequent 
parliaments ;  and  at  the  same  time  he  tells 
thein  from  the  pulpit,  to  go  peaceably  and 


ot  Mr.  Winterbotham*s  witnesses  said  that  in 
the  latter  part  of  the  sermon,  the  defendant 
said  we  should  stand  forth  in  defence  of  on 
rights  c  this  he  said  in  answer  to  a  question 
on  the  fourteenth  count,  but  he  said  it  was  io 
be  in  a  constitutional  and  legal  way  that  they 
were  to  come  forward  in  defence  of  their 
rights.  But  what  are  those  rights?  I  desire 
to  digress  a  little  on  the  subject  of  the  rigLis 
of  man,  which  the  philosophers  of  the  age,  t> 
the  curse  of  the  times,  have  so  much  spoke  a 
of;  and  I  will  venture  to  say  that  man  has  no 
rights  whatever  in  opposition  to  the  supreme 
bemg;  and  that  man  blasphemes  and  talks 
of  having  absolute  rights  independant  of  the 
deity,  who  talks  of  rights  in  any  other  way 
than  in  subordination  to  the  society  in  mtach 
he  lives;  and  yet  these  atheisticai  pliilos^ 
phers  talk  of  the  rights  of  man  I  There  are  no 
absolute  rights  of  man — and  if  we  talk  of  cirU 
rights  of  man ;  while  in  a  state  of  civil  society, 
man  has  no  rights  but  what  that  society  mhtcix 
he  lives  in  allows  him. — When  these  gentle- 
men therefore  talk  of  standing  forth  in  dc« 
fence  of  their  rights,  they  talk  blasphemy  to 
their  Creator,  and  treason  to  the  constitnlion 
Man  has  no  natural  rights  but  what  is  con- 
sistent with  the  duties  he  owes  his  Crvater, 


petition  parliament :   this  reminds  me  of  a  ,  and  as  to  civil  rights  he  has  only  what  he  is 


pleasant  stonr  about  Garrick^  who  at  one 
time  had  offended  the  audience,  and  they 
wecc  endeavouring  to  demolish  the  scenes : — 
Ganick  had  a  £vorite  harpsichord^  which 


allowed  by  the  society  in  which  he  livea. — 
What  do  tlicy  mean  by  rights?  One  of  the 
witnesses  for  the  defendant  said,  the  rights 
which  we  are  in  want  of^^tbey  l4«e  no  sucu 
jights. 
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It  stands  thus  on  the  tesUmony  of  the  de- 
fendanVs  own  witnesses.  I  put  it  to  the 
reverend  head  of  the  flock,  what  was  his  opi- 
nion of  these  expressions  P  and  the  reverend 
gentleman  at  last  answered  me,  that  though 
be  did  not  think  the^  were  used,  yet  be 
thought  they  had  a  seditious  tendency. 

Notwithstanding  theur  wishing  and  pray- 
ing for  peace,  they  either  deceive  themselves, 
or  they  attempt  to  deceive  others. — If  they 
are  the  objects  of  delusion  I  pity, .but  should 
choose  to  have  but  lit%le  communioution  with 
them. — A:»  <he  defendant's  own  witnesses, 
notwithstanding  their  being  aided  and  assisted 
by  the  sermon,  cannot  be  positive  as  to  the 
identical  expressions,  the  witnesses  for  the 
crown  cannot ;  hut,  under  his  lordship's  direc- 
tion, I  contend  that  it  is  not  necessary  to 
prove  the  exact  words.  It  was  yesterday 
ruled  in  the  other  court,  and  acauiesced  in  by 
the  counsel  for  the  defendant,  that  if  you  lay 
two  sentences  in  the  count  and  prove  one  of 
them,  if  that  is  of  a  seditious  tendency  it  is 
sufficient.  The  first  object  therefore  of  the 
jury,  must  be  the  tendency  of  the  words. 
The  reverend  doctor  (Mr.  Gibbs)  has  no 
doubt  about  their  tendency ;  but  if  the  wit- 
nesses for  the  prosecution  are  to  be  believed, 
they  proved  much  stronger  words;  and  if  the 
jury  oo  not  join  in  opinion  with  the  reverend 
gentleman,  that  they  were  not  uttered,  they 
can  have  no  doubt  as  to  their  tendency,  or 
the  motives  with  which  they  were  spoken. — 
Can  the  jury  believe  all  the  witnesses  on  the 
part  of  the  prosecution  to  be  perjured  ?  The 
witnesses  have  proved  that  the  defendant 
#poke  of  the  method  of  tax-gathering  in  Eng- 
land, and  said  this  is  not  lib^y  for  a  firitop — 
and  then  of  the  late  armaments— three  of  them 
he  disapproved  of,  and  said  they  were  voted 
by  the  House  of  Commons  contrary  to  the 
opinion  of  the  people — not  a  word  of  this  is 
contradicted  by  their  own  witnesses. 
^  They  have  proved  a  direct  avowal  that  they 
ought  to  disturb  the  government  until  they 
got  what  the  witnesses  cidled  their  rights. 
The  witnesses  for  the  prosecution  went  on  to 
prove  several  of  the  coMnts,  and  if  they  were 
.not  spoken,  or  words  of  a  similar  tendency, 
they  must  be  peijured.  As  to  the  profession 
of  the  defendant's  witnesses  who  said  they 
%rould  have  left  him  had  he  uttered  those 
seditious  expressions,  that  depended  upon  the 
humour  of  the  'hearief— one  set  of  men 
thought  the  words  seditious  which  another 
did  not— The  defendant's  witnesses  have  said 
they  should  have  fired  at  expressions  like 
those  mentioned  in  the  indictment,  and  yet 
tbey  coMld  hear  of  the  taxes  and  Jaws  being 
oppressive,  and  of  armaments  voted  contrary 
to  the  sense  of  the  people,  of  inadequate  re- 
presentation and  the  hke,  lyithout  thinking 
these  words  any  way  seditious. — But  are 
those  words  which  would  have  oceasioned 
fiuch  abhorrence^  worse  words  than  the  de- 
fendant's own  witnesses  have  proved  ?  The 
words  <^  it  is  time  i/o  stand  forward  in  defence 


of  your  rights,"  are  nroved  by  Pearce,  to 
have  been  spoken  yet  they  made  so  little  im- 
pression on  the  other  witnesses  for  the  de- 
fendant that  they  all  deny  that  they  were 
spoken. — ^The  negative  which  such  people 
put  on  what  the  witnesses  fbr  the  crown 
have  proved,  is  vague,  idle  and  illusory,  for 
they  spoke  to  their  recollection— their  recol- 
lection has  been  refreshed  b^  a  garbled  ser- 
mon, read  to  them  at  the  distance  of  four 
months.  If  the  witnesses  for  the  prosecution 
are  positive,  and  those  for  the  defendant  are 
doubtful,  the  jurv  will  certainly  believe  those 
for  the  crown  rather  than  the  ^fendant. 

I  will  not  weary  the  jury — some  of  the 
words  are  certainly  proved ;  all  tiie  witnesses 
for  the  crown  have  proved  that  the  defencknt 
said,  about  paying  off  the  national  debt, — **  I 
spesik  boldly,  I  deny  it." — One  of  the  defend- 
ant's witnesses  said  the  defendant  was  no 
egotist,  for  that  he  did  not  use  the  word  I ; 
but  being  asked  what  he  said  with  respect  to 
the  Revolution  of  1688,  he  said  I  believe  he 
did  say  I,  there, — ^and  about  the  French  Revo- 
lution—he might  say  I  there.— This  shows 
there  is  a  shuffle,  and  the  best  wav  to  extir- 
pate it,  is  to  get  rid  of  it  first  of  allfirom  the 
hearts  of  their  pastors,  for  till  then  the  indivi- 
duals of  the  flock  will  be  deceitful. 

Whether  the  words,  "I  speak  boldly,  I 
deny  it,''  are  true  or  not,  the  count  is  proved. 
It  is  one  among  the  many  nassages  of  this 
sermon,  which  Icontend  isscoitious. — ^Thou^h 
the  witnesses  may  differ  in  opinion — it  is  lor 
the  jury  to  decide  whether  Mr.  Winterbotham 
meant  to  stir  up  his  hearers  to  mutiny  and 
rage,  or  to  keep  the  people  in  that  state  of 
peace  for  which  their  pastors  pray.  The  jury 
will  recollect  the  assembly  was  composed  of 
between  two  and  three  hundred  of  the  lowest 
of  the  people — and  that  the  witnesses  for  th^ 
crown  nave  as  fair  a  claim  to  their  belief  as 
the  witnesses  for  the  defendant ;  and  if  that 
is  your  opinion,  you  will  have  no  doubt  in 
finding  the  defendant  guilty.— Much  indeed 
has  been  said  of  his  bemg  a  roan  of  an  en- 
lightened mind,  is  he  so  ? — ^Then  he  will  en- 
deavour to  spread  that  light  among  all  those 
audiences  he  may  hereafter  address.  He  feels 
that  conviction  will  be  his  ruin,  but  disdains 
to  take  the  advantage  of  such  a  defence.  If 
conviction  should  ensue,  he  will  meet  it 
boldly ;  he  disdains  to  apply  to  the  mercy  of 
the  jury— he  does  well,  because  mercy  has 
nothing  to  do  there. — ^In  this  court,  the  jtiiy 
have  nothing  to  think  but  what  is  the  truth 
of  thte  case :  and  without  ^ving  way  to  indig- 
nation on  the  one  hand,  or  compassion  on  tha 
other,  all  I  have  to  do.  on  the  part  ef  the 
crown,  is  to  intreat  the  jury  to  decide  on  thei 
evidence: — If  the  defendant  said  the  words  m 
the  w3y  of  fair,  liberal,  candid  discussion, 
without  any  seditious  intention-— far  be  it 
from  me  to  vrish  vou  to  convict  him.  It  is 
from  this  tribunal  we  derive  our  happiness; 
on  a  jury  we  depend  for  our  property  and  our 
lives;  ihciefoie.I  do  not  ask  you  to  convict  a 
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man  if  you  tbink  him  innocent ;  cm  Ibe  con- 
trary, I  iQtre«it  vou  to  acquit  him. 

But  If  you  believe  the  witnesses  on  the 
part  of  the  crown  have  really  spoken  the 
truth  (aad  I  see  no  reason  to  qoubt  it),  then 
on  the  other  band  I  demand  his  condemoa- 
tion. 

The  crown  has  the  same  right  to  justice  as 
tn  individual,  and  the  meanest  individual  has 
the  same  right  as  the  crown :  and  I  am  well 
assured  that  the  jury  will  decide  agreeably  to 
the  evidence ;  and  with  your  decision,  I  and 
9\1  those  with  whom  I  am  concerned,  shall 
rest  perfectly  satisfied. 

SUKICING  VP. 

Mr.  Baron  Perryn,  after  stadng  the  words 
charged  in  the  different  couats  of  the  indict- 
jneoty  and  the  innuendos  there  laid,  pro- 
ceeded to  state  the  evidence  given  by  the 
witnesses  on  the  part  of  the  prosecution ;  and 
then  said  that  on  the  part  ot  the  defendant  a 
great  number  of  witnesses  had  been  called, 
who  had  eiven  a  very  contrary  evidence  to 
those  on  me  part  of  the  prosecution. — He  said 
that  with  regard  to  those  witnesses,  they  de- 
nied that  the  defendant  used  words  any  thing 
like  the  greater  part  of  the  words  charged  in 
the  indictment ; — the  clergyman,  Mr.  Gibbs, 
did  the  same,  but  admitted  that  some  parts  of 
them  were  spoken,  but  in  a  different  sense 
from  that  laid  in  the  indictment;  and  said 
that  if  they  had  been  spoken  aa  laid  in  the 
indictment,  he  would  have  discharged  Mr. 
Winterbotham  from  being  hb  assistant,  and 
despised  him. 

The  learned  Jud^B  then  impartiallv  stated 
the  evidence  ofthe  witnesses  on  behalf  of  the 
defendant,  and  said  that  if  he  had  omitted 


any  thing,  be  had  no  doubt  biit  it  would  ooctir 
to  the  jury  from  their  own  notes. — He  said 
that  the  jury  were  to  judge  from  the  whole 
evidence;; — First,  whether  the  words  laid  in 
the  indictmeat  were  spoken  by  the  defen- 
dant ;  and  secondly,  wbeUier  he  spoke  them 
with  ah  intention  of  exciting  sedition,  and 
with  the  sense  laid  in  the  indictment :  and 
if  Ihey  were  of  opinion  that  they  were  spoken, 
and  with  the  intent  laid  in  the  indictment, 
they  would  consequently  &nd  the  defendant 
guilty ;  but  on  the  other  hand,  if  they  thought 
the  words  were  not  spoken,  or  that  they 
were  spoken  in  a  different  sense  from  that 
laid  in  the  indictment,  tliey  would  then  6nd 
him  not  guilty.  The  learned  judge  said  that 
it  appeared  to  him  that  this  sermon  might 
have  been  preached  without  any  intention  of 
exciting  seaitiou ;  but  it  was  certainly  a  dia# 
cussion  which  was  improper,  as  it  was  deli* 
vered  to  some  of  the  lowest  class  of  the 
people ;  and  thai  it  was  also  ill-timed,  for  hia 
m^esty  had  lately  issued  a  proclamatioa 
which  ought  to  have  cautioned  the  defendanty 
and  he  should  have  waved  any  .such  di^oas- 
sion  at  that  period.  The  judge  said,  the  most 
material  part  for  the  consideration  of  the  juiy 
was  whether  the  words  were  spoken  in  the 
sense  laid  in  the  indictment ;  and  the  juiy 
should  consider  that  if  the  defendant  was 
found  guilty  by  them,  his  punishment  would 
be  his  utter  ruin,  and  therefore  they  would 
put  the  best  construction  they  could  upon  the 
matter,  and  show  the  utmost  lenity  in  fmvout 
of  the  defendant 

The  Jury  desired  to  withdraw,  and  afier 
being  locked  up  about  two  hours  and  a  bali^ 
they  brought  in  a  verdict  of  Guilty. 


580.  Proceedings  on  the  Trial  of  an  Indictment  against  WiLUAif 
Winterbotham^  for  Seditious  Words  uttered  in  a  Semion^ 
preached  on  the  18th  of  November,  1792;  tried  at  Exeter^ 
before  the  Hon.  Sir  Richard  Perryn,  one  of  the  ^arons  of 
bis  Majesty's  Court  of  Exchequer,  and  a  Special  Jury^  o^ 
the  26th  of  July :  83  George  III.  A.  D-  179S. 


;    The  counsel  were  the  sfune  as  oa  the 
.preceding  trial 

Jury. 

Richard  Hawkins,  of  Dodbrook,  Devon,  F. 
Thomas  Heathfield,  of  Woodbury,  ditto. 
William  Leigh,  of  Salcombe  Regis,  ditto. 
Thomas  Gregg,  of  Sidbury,  ditto. 
8ami|el  WailD^,  of  East  Budkigh,  ditto. 
Tlioro^s  i)uo|de  Lee,  of  Ljmpstoa,  4tto. 
.  .Wiiiiaail4m^,of8ilfertoii,dittOr-esqii. 


Talesmen. 

Joseph  £wen«  of  Littleham,  Devon. 
WiUiam  Mcrson,  of  Northmoultoni  ditto. 
'  James  Tapp,  of  ditto,  ditto. 
William  Lake,  of  Witherage,  ditto. 
James  Hodgr,  of  Loppit,  ditto. 

Mr.  CLAFP  opened  this  canse,  b^  o^senb. 
ing  that  this  was  a  proscsution  against  the  der 
lendant,  William  WinteriMlham,  ibs  that  he 
Boliciously  aad  leditioudj  inteadiBgteidisi* 
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quiet,  molest  and  disturb  the  peace  and  com- 
mon tranquillity  of  our  lord  the  king,  and  of 
this  kingdom,  and  to  traduce  and  vilify  our  pre- 
sent happv  constitution,  and  to  bring  our  said 
lord  the  king  and  his  eovemment  of  this 
kingdom  into  hatred  and  contempt  wHh  all 
the  subjects  of  this  realm,  and  to  asperse  and 
scandalize  our  said  lord  the  king  and  his  go- 
vernment of  this  kingdom,  and  to  excite  Sie 
subjects  ^f  our  said  lord  tne  king  to  sedition 
against  his  govemment^-H)n  the  18th  day  of 
November  last,  did  preach,  s|)eak — and  pub- 
lish the  following  words,  to  wit : 

In  the  first  count  of  and  concerning  the 
government  and  magistracy  of  this  kingdom 
and  the  subjects  thereof,  these  seditious  words 
following: 

<<  Darkness  has  long  cast  her  veil  over  the 
land  f  (meaning  amongst  others  this  king- 
dom) **  persecution  and  tyranny  hate  carried 
universal  sway  ;'*  (meanins  amongst  others  in 
tiiis  kingdom)  <*  magisteriid  powers''  (meaning 
amongst  others  magisterial  powers  in  this 
Idngdom)  **  have  long  been  a  scourge  to  the 
liberties  and  rights  of  the  people''  (meaning 
amohest  others  the  people  of  this  kingdom). 
**  It  does  not  matter  by  what  name  these 
usurped  powers  are  known,  whether  by  king, 
senate,  potentate,  or  stadtholder,  they  are  in 
either  sense  usurped." 

In  the  second  count,  these  seditious  words 
following  :  '*  The  yoke  of  bondage  among  our 
neighbours,''  (meaning  the  French)  "  seems 
now  to  be  pretty  well  broken,  and  it  is  ex- 
pectecl  the  sanie  blessing  is  awaiting  us,'' 
(meaning  the  subjects  of  this  kingdom) "  when 
persecution  and  tyranny  shall  be  no  more; 
when  enjoying"  (meaning  when  the  subjects 
of  this  kingdom  enjoying  *'-the  liberties  of  a 
free  people,  we"  (meaning  the  subjects  of  this 
kingdom)  *'  shall  boast  of  having  introduced 
among  us"  (meaning  the  subjects  of  this 
kingdom)  **  that  equality  our  neighbours" 
(meaning  the  French)  **  have  acquired/' 

The  third  count,  similar  to  the  first. 

The  fourth  count,  similar  to  the  second. 

I'he  fifth  count,  similar  to  the  first. 

The  sLxth  count,  similar  to  the  second. 

Mr.  Seijeant  Rooke  said  he  was  again  called 
upon  to  prosecute  Mr.  Winterbotham  for  sedi- 
tion ; — he  had  yesterday  substantiated  the 
charges  in  one  indictment,  and  he  had  no  doubt 
but  he  should  be  able  to  do  the  same  by  this. 
The  woHs  laid  in  the  indictment,  and  which 
be  should  prove  to  have  been  uttered  by  Mr. 
Winterbotnam,  he  stated  to  be  of  the  most 
inflammatory  nature ;  and  said  they  went  so 
far  as  to  aim  at  the  total  destruction  and  sub- 
version of  all  the  governments  of  Europe : 
for  Mr.  Winterbotham  had  not  contented 
himself  with  objecting  to  this  or  the  other 
form  of  government,  but  he  had  asserted  that 
they  were  all  usurped.  Of  the  deugn  and 
tendency  of  this  sermon^  the  seijeant  said, 
there  could  be  no  doubt,  if  the  manner  in 
vrtiieli  Mr.  Winterbethan  introduced  it,  and 


the  time  of  the  delivery  were  comideied.  He 
told  his  audience  his  text  applied  to  the  pre<^ 
sent  times,  and  that  it  became  him  to  treat  it 
politically — ^which  be  did  particularly  mUk 
respect  to  France  and  this  country;  the 
seneant  stated^  that  the  audience  Mr.  Win« 
terootham  adaressed  was  not  an  audience 
calculated  to  fathom  the  depth  of  political 
subjects,  and  was  therefore  more  easily  de« 
ceived  l^  spedoos  pretences :  and  he  thought 
no  motive  could  be  adduced  that  could  have 
influenced  Mr.  Winterbotham  at  that  time 
to  have  gone  into  a  political  discussion,  but 
that  of  exciting  rebellion  and  discontent. 
The  Serjeant  said,  this  sermon  was  not  deli* 
vered  on  a  day  that  called  for  a  discussion  of 
such  a  nature,  it  was  on  the  18th  of  Novem« 
ber,  17  92,  when  the  situation  of  France  wa^ 
not  very  eli^ble;  the  government  was  over-  ' 
turned.  Pans  was  a  scene  of  misery,  one 
massacre  had  followed  another,  the  palace 
itself  was  violated— the  guards  murdered— 
the  king  and  queen  thrown  into  a  dungeon, 
and  the  goverment  seized  by  a  mob.  He 
said)  it  was  at  this  time  that  Mr.  Winter^ 
botham  thought  proper  to  tell  hia  auditory, 
that  all  the  powers  of  magistracy  were 
usurped,  and  to  utter  the  words  they  had 
hearil  read.  The  serieant  said,  there  were  per- 
sons who  thought  all  government  an  usurpa^ 
tion,  and  he  supposed  Mr.  Winterbotham  to 
be  one  of  those,  or  he  would  never  have  con^ 
sidered  the  then  situation  of  France  to  be  a 
blessing,  or  have  said  that  he  expected  the 
same  blessing  was  awaiting  us,  and  that  we 
should  soon  nave  to  boast  of  having  intro* 
duced  among  m,  that  eauality  our  neighbours 
the  French  had  acquired.  The  seijeant^  alVer 
some  other  general  comments  on  the  text 
and  on  the  absurdity  and  wickedness  of  those 
^o  wished  to  throw  us  into  a  state  of  anar- 
chy and  rebellion  by  preachine  up  eqisalit;^- 
concluded  by  observing  he  should  call  his 
witnesses  to  prove  the  words  laid  in  the  indict-^ 
ment,  and  he  had  no  doubt  but  the  jury  would 
find  the  defendant  guilty. 

Edtcurd.  Lynt  examined  by  Mr.  Serjeants 
Lawrence, 

Were  you  at  the  meeting  in  How's  lane  on 
the  evening  of  the  18th  ot  November  last?— 
Yes ;  I  went  there  with  Mr.  Darby,  in  conse- 
quence of  a  report  that  Mr.  Winterbotham 
had  preached  a  seditious  sermon  on  the  6tlt 
of  November. 

Were  you  there  before  the  defendant  be^n 
his  sermon? — Yes,  we  were;  we  heard  hint 
begin. 

X>o  you  recollect  tiie  text  he  preached 
from  ?— Yes,  it  was  Rom.  13th  ch.  12  ver. 
<<  The  night  is  far  spent,  the  day  is  at  handf 
let  us  therefore  cast  off*  the  works  of  darknesSn 
and  let  us  put  ou  the  armour  of  light." 

How  did  he  treat  this  text?— After  tho 
preamble  to  his  sermon,  he  add,  he  felt  hiuH 
sdf  bound  by  the  present  junetnrt  of  affur^ 
to  apply  the  text  politically  ^— we  were  iImh 

uigiiizea  oy  K^jOOV  Iv^ 
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in  the  ai&le,  but  on  Mr.  Winterbotham'S  pro^ 
|>osing  his  intention  to  treat  his  subject  poli- 
tically, we  went  into  a  pew  and  sat  down ; — 
He  then  repeated  the  words  of  his  text,  and 
said,  ^  Darkness  has  long  cast  her  veil  over 
the  land,  persecution  and  tyranny  have  car^ 
ried  universal  sway/*  He  then  expatiated  on 
that  head,  and  proceeded,  '<  Magisterial 
powers  have  long  been  a  scourge  to  the  li- 
berties and  rights  |of  the  people  ;  it  does  not 
matter  by  what  names  these  usurped  powers 
were  known,  whether  by  king,  senate^  pa- 
tentate,  or  stadtholder,  they  are  in  cither 
sense  usurped/  This  he  endeavoured  to 
prove  by  the  following  part  of  his  discourse, 
which  I  do  not  recollect.  lie  then  adverted 
to  the  afiairs  of  France,  and  said,  *<  The  yoke 
of  bondage  amongst  our  neighbours,  seems 
now  to  be  pretty  well  broken,  and  it  is  ex- 
pected the  same  blessing  is  awaiting  us ;  when 
persecution  and  tyranny  shall  be  no  more, 
when  enjoying  the  liberties  of  a  free  people 
we  shall  boast  of  having  introduced  amongst 
U3  that  equality  our  neighbours  have  ac- 
quired.'' He  tlien  immediately  or  soon  af- 
tenwds  rejoined,  "  To  possess  such  an  ac- 

auisition,  we  were  to  cast  off  the  works  of 
arkness  and  put  on  the  armour  of  light/' 
Do  you  recollect  any  thing  more  of  the 
sermon  ?-»There  is  no  other  particular  pas- 
sage that  I  can  recollect  the  words  of. 

Did  you  ever  take  minutes  of  what  you 
heard  ?-— Immediately  on  leaving  the  meet- 
ing, with  those  observations  strongly  im- 
Iiressed  on  my  mind,  I  went  home  to  my 
^'^gingSf  and  there  made  minutes ;  and  I  am 
sure  these  are  the  very  expressions  the  de- 
fendant used. 

Cross-examined  by  Mr.  Gibh$» 

Pray^  Mr.  Lyne,  how  came  you  to  go  to 
the  meeting,  on  the  evening  on  which  this 
sermon  was  preached?— I  went  with  Mr. 
Darby,  in  consequence  of  the  rumours  which 
were  circulated  respecting  the  former  sermon. 

You  say  you  went  in  consequence  of  cer- 
tain rumours  which  had  been  circulated  re- 
specting the  former  sermon;  I  would  ask  you 
if  you  believed  those  rumours?— No  ;  I  dis- 
believed the  report. 

I  believe  you  arc  not  one  of  MIp.  Winter- 
botham's  congregation  ?—No,  I  am  not. 

Then  as  you  are  not  in  the  habits  of  at- 
tending Mr.  Winterbotham^  and  as  you  dis- 


Then  it  was  your  general  christian  pfaihui- 
thropv  that  led  you  to  the  meeting  as  the 
friend  of  Mr.  Winterbiitham  ?— Yes  it  wa« 
my  general  christian  philanthropy  that  led 
me  to  go  there. 

As  the  friend  of  Mr.  Winterbotham,  I 
would  ask  you,  what  is  your  opinion  of  the 
whole  of  the  sermon  ?~  I  considered  the  whole 
of  the  sermon  as  totally  seditious 

Was  there  no  part  of  it  but  what  was  sedi- 
tious?— There  were  many  moial  aiKl  religious 
sentiments,  but  the  whole^  in  a  chain,  was 
seditious. 

Pray  how  long  do  you  think  Mr.  Winter- 
botham was,  in  preaching  this  sermon? — 
About  three  quarters  of  an  hour. 

And  though  you  went  to  the  meeting  as 
the  friend  of  Mr.  Winterbotham,  and  though 
Mr.  Winterbotham  was  three  quarters  of  ^n 
hour  in  preaching,  you  do  not  recollect  any 
passage  in  the  discourse  but  what  was  sediti- 
ous? — At  that  time  I  did  not  wish  to  recollect 
any  that  were  not  seditious. 

Thonghyoti  were  the  friend  of  Mr  Winter- 
botham, you  bad  no  wish  to  retain  any  pas- 
satre  in  your  memory  but  those  you  thought 
seditious? — I  endeavoured  to  retain  in  my 
mind  those  which  were  so  stroRg. 

But  you  don't  recollect  any  other  sentejice 
in  the  whole  sermon,  but  those  3'ou  ha\e 
given  in  evidence? — I  canH  repeat  any  other 
sentence. 

In  what  part  oflthe  meeting  were  you,  dic- 
ing the  time  Mr.  Winterbotham  was  preach- 
ing?—I  remained  in  the  aisle  till  he  talk<:d 
upon  politics,  and  then  I  sat  down  in  a  pew. 

1  tnink  you  said,  if  you  had  thought  Mr. 
Winterbotham  would  have  been  prosecuted 
you  should  not  have  attended;  pray  how  csjxin 
you  then  to  be  an  evidence? — When  he  sjid 
he  should  treat  his  subject  politically,  I  then 
determined  to  attend  to  what  he  said,  intend- 
ing to  take  part  against  him  if  called  upon. 

Prav  in  what  manner  did  Mr.  Winterbot-* 
ham  Begin  his  sermon? — lie  gave  a  moral 
exposition  of  the  text  at  first ;  but  I  donH 
remember  what  he  said,  neither  the  words 
nor  the  tenor  of  them. 

Then  there  was  nothing  seditious  in  tiie 
first  part  of  the  sermon? — I  really  think  the 
first  exposition  of  the  text  was  stirh  as  anv 
clergyman  might  have  used  in  any  place  of 
devotion. 
But  you  don't  remember  any  thing  of  this 


believed  the  reports  in  circulation  respecting  part  of  the  subject  which  you  think  was  uc 

the  former  sermon,  I  would  ask  you  what  exceptionable  ? — I   cannot   repeat   any  sea* 

were  the  motives  with  which  you  went  on  tence ;  I  did  not  endeavour  to  store  in  mv 

that  evening  ? — I  went  as  the  friend  of  Mr.  mind  any  part  of  it. 

Winterbotham,  to  take  his  part,  that  I  might  Though  you  went  to  the  meeting  as  the 

have  an  opportunity  to  defend  him  against  friend  of  Mr.  Winterbotham,  and  Vor  the 


the  accusations  circulating  concerning  him. 

You  say  you  went  as  the  friend  of  Mr. 
Winterbotham,  that  you  might  have  an  op- 
)M>rtunity  to  take  his  part;  that  was  your  mo- 
tive for  going  ?— Yes ;  and  if  I  had  thought  he 
woiUd  hive  been  prosecuted  I  woAld  not  have 
goae. 


express  purpose  of  vindicating  him  from 
what  you  conceived  to  be  false  arcusations. 
yet  you  did  not  endeavour  to  store  in  your 
mind  any  sentence  of  that  part  of  the  semion 
which  yon  conceived  to  be  unexceptionable  ? 
— ^No,  I  did  not. 
As  you  say  you  cannot  repeat  any  sentcnco. 
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that  Mr.  Wiaterbotham  uttered  besides  those 
you  have  given  in  evidence,  I'll  endeavour  to 
call  a  few  passages  to  your  mind.  I  believe 
Mr.  Winterbotham  made  several  quotations 
from  the  preceding  verse  in  the  chapter  from 
vrhich  he  took  his  text  ? — ^There  were  many 

a' notations  from  theSacred*Iiistory,  he  made 
le  clumter  the  thesis  of  his  discourse. 

Mr.  Winterbotham,  in  commenting  on  the 
preceaing  parts  of  the  chapter,  I  believe, 
speaking  of  the,origin  of  magisterial  power, 
said  the  po^eris  that  be  are  orda'med  of  God; 
did.  he  nolf— I  think  he  did  mention  the 
origin  ot  all  power. 

X  ou  recollect  he  did  say  something  of  the 
origin  of  power ;  well,  do  you  recollect 
lyhat  he  said  was  the  origin  ? — He  didf  men- 
tion that  the  powers  that  be  are  of  God,  and 
Quoted  t.hat  verse, "  Let  every  soul  be  subject 
to  the  higher  powers,  for  there  is  n6  power 
1)ut  of  G(k1,  the  powers  that  be  are  oraained 
4>f  God :"  but  I  considered  many  of  his  ob- 
servations as  interspersed  for  the.  purpose  of 
insinuating  wbat  was  tfagitious  afld  wrpn^. 

Then  you  think  what  Mr.  Winterbotnam 
^d  on  the  verses  preceding  bis  text, 
'was  only,  to  introduce  those  parts  which  you 
^iuk  seditious  ?  —  I  think  what  went  before 
was  consistent,  in  order  to  carry  his  point. 

I  believe  Mr.  Winterbotham,  speaking  of 
the  powers  of  mudstrales,  not  only  $pok6  of 
their  onsin^  but  also  that  they  were  the  minis- 
ters of  God  for  good,  that  they  ought  to  be 
obeyed  and  supported ;  I  think  he  said  some- 
thing of  this  kmd  ? — 1  won*t  contend  that  he 
did  not  quote  the  rest  of  the  chapter,  speak- 
ing of  the  powers  .of  government,  and  con- 
taming  the  doctrine  of  Christian  obc^ien^e; 
But  if  he  did,  any  comment  he  made  oii  it 
totirely  escaped  my  notice. 

Pray  was  this  sermon  divided  into  distinct 
heads  ^ — By  one  person  the  sermon  might  be 
supposed  to  be  divided  into  several  heads,  by 
another  not. 

I  believe  Mr.  Winterbotham,  in  his  sermon, 
Tikewise  said  something  about  different  orders 
m  society ;  I  believe  he'  contended  for  the 
necessity  of  them ;  and  reprobated  the  idea 
of  equahty.  Yod  certainly  recolledt'  that 
someth'mg  of  this  kind  Was  said  ? — I  do  not 
recollect  any  thing  in  the  sermon  that  tended 
to  show  the  necessity  of  dififerent  orders. 

Yoii  don't  recollect  any  thing  of  the  kind ; — 
do  you  recollect  Mr.  Wmterbotham's  saying, 
the  man  who  could  entertain  an  idea  of  equa- 
hty, cither  in  charact^  or  propertv,  was  a 
fool  or  a  madman;  and  ought  to  be  dealt  with 
as  such  ? — If  such  arguments  had  been  used, 
they  would  appear  quite  inconsistent ;  they 
would  appear  quite  contrary  to  th6  drill  of 
the  sermon. 

Might  it  not  hsve  escaped  your  notice? —  I 
do  not  know  whether  it  could  or  not. 

I  think  Mt.  Winterbotham  in  Iiis  sermon 
insisted  on  some  motives,  which  oueht  to  in>- 
duce  persons  to  obey  the  powers  oraained? — 
I  do  not  know  whether  b«  did  or  not. 
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You  are  sure  you  don't  recollect  any  thing 
or  the  kind;  pray  dM  Mr.  Wintferbothatn; 
mention  the  arguments  made  use  of  by 
the  apostle  for  that  purpose.^ — I  listened 
more  to  the  defendant's  own  opinions,  than 
what  he  stated  the  apostle  to  think;  f 
considered  the  whole  discourse  as  calcu-' 
lated  to  create  discontent,  though  there  were 
many  specious  arguments  used  to  reconcile  the 
people. 

Pray  did  not  Mr.  Winterbothart  say  some- 
thing iti  his  sermon  about  the  Africans,  about 
their  deliverance  from  slavery?—!  have  some 
fain  I  idea  that  there  was  something  said  about 
the  Africans,  but  I  cannot  tell  what;  I  do  not 
recollect  any  thiiig  of  the  sermon  bat  what  I 
have  already  proved. 

.  You  say  you  don"^  recollect  any  thing  of 
the  sermon,  but  what  you  have  already 
proved;  Til  endeavour  to  refresh  your  me- 
mory: I  think  Mr.  Winterbotham,  in  his  ser- 
mon, stated  the  absolute  necessity  of  a  chief 
magistrate,  whether  dignified  with  the  title  of 
emperor,  kins,  stadthblder,  doge,  president,  or 
any  other  ?— I  do  not  recollect.* 

I'lt  endeavour  to  calf  up  youi*  recollection 
to  another  part  of  Mr.  Winterbotham's  ser- 
mon. In  speaking  of  the  first  part  of  his 
text,  "  The  night  is  far  spent,  the  day  is  at 
hand ;"  I  believe  he  applied  these  words  to 
several' times  and  circumstances; — you  cer- 
tainly recollect  this?— Those  words  \^ere  only  ' 
applied  to  the  present  times. 

You  did  not  hear  ^Ir.  Winterbotham  apply 
these  words  to  any  thing  than  the  present 
times; — pray  were  you  there  the  whole  of  the 
time  in  which  he  was  preaching  ? — Yes ;  Mr. 
Darby  was  not,  he  left  the  meeting  before 
the  sermon  was  ended,  hut  I  tarried. 

Bid  you  see  Mr.  Darby  at  any  timie  after- 
wards that  evening  ? — ^Yes,  Mr.  Darby  cam^ 
to  me  the  same  night. 

And  then  I  suppose  you  made  minutes  ?— 
Mr.  Darby  did  not  then  see  the  nunutes  I 
Jiad  made. 

Has  he  ever  seen'  th'eni  since  ? — ^Yes,  per- 
haps in  the  space  often  days  after,  or  it  might 
be  a  shorter  space. 

Then  you  had  no  communication  with  Mr. 
Darby  that  ni^ht  about  the  sermon  ?  you  did 
not  say  ai^  thing  to  him  that  you  had  made 
minutes  of  it? — I  had  no  communication 
about  the  minutes;  I  only  expressed  my  re- 
sentment to  Mr.  Darby, 

Pray  what  are  you  ? — I  aih  clerk  to  tlie  cot- 
lectOr  of  excise  at- Plymouth.' 


•  On  the  ISfli  of  Dec.  170-2,  the  defendant 
io(]^  from  Ashburton  X6  Plymouth,  in  coirt- 
pany  with  thisi.  witness,  and  Mr.  Tyrell,  col- 
lector of  the  excise ;  when  some  conversation 
taking  plaee  respecting  this  sermon,  the  de^ 
fendant  stated  this  clau^,  and  made  his  ap- 
peal- to  the  witness-,  whose  answer  was,  hfe 
helieved.them  to  be  the  identical  words  de- 
hvered  from  the  pulpit.    Ori£,  Ed. 
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been  spoken,  those  words  mufX  tX  the  time 
of  their  delivery,  have  made  a  very  deep  im- 
pression on  your  mind  ? — ^I  never  heanl  a  ser- 
mon that  struck  me  so  forcibly. 

What  were  the  parts  that  made  such  sm  iai- 
pression? — I  do  not  recollect  the  particulir 
parts. 

I  believe  there  were  no  particular  parts  but 
what  yon  foimd  in  Mr.  Lyne's  minutes  ?— 
There  was  a  part  of  Mr.  Lyne's  minutes  I  did 
not  copy,  what  passed  aft^  I  left  the  meet- 
ing. 

Yon  copied  all  that  was  in  Mr.  Lyxie*s  mi- 
nutes that  was  said  before  you  left  the  meet- 
ing ?--I  did  copy  all  that  part 

How  long  were  you  at  the  meetuag?— 
About  twenty  minutes. 

And  you  take  upon  vou  to  swear  that  what 
you  have  ^i^en  in  evidence  were  Mr.  Win- 
terbotham'^s  identical  words  ? — I  do  not  say 
the  defendant  used  the  identical  vw^ord^  bat 
only  words  to  that  tendency. 

As  you  were  not  in  a  pew,  how  far  were  yon 
from  the  door  while  Mr  ^Vinterbotham  w»s 

S reaching? — I  was  not  very  for  inside  tiie 
oor. 
How  many  persons  were  there  present,  do 
you  thinky  at  the  time  this  sermon  w^ 
preached  ? — One  bunded,  a  hundred  and  fifty, 
or  two  hundred,  the  meeting-house  was  not 
crowded 

What  are  you? — A  midshipraan  in  tbc 
navy,  and  my  reasou  for  going  to  the  meet- 
ing was,  I  hdA  heard  of  the  sermon  on  the  fifth 
ofNovember. 


Mm  Darhfj  swora.--^£xaniined  *fty  Mr.  Km- 

Were  you  at  the  meeting  in  IlowVlane,  on 
l!bel8thof  November?— Yes;  I  went  there 
with  Mx.  Lyne. 

.  Do  you  remember  who  preached? — ^Yesy 
Mr.  Wmterbotham  preachea;  the  text  was 
13th  Rom.  8th  verse. 

.  And  what  did  he  say  about  the  text  ?— He 
made  some  observations  which  I  did  not  at- 
tend, to,  and  then  said,  at  this  juncture  it  was 
necessary  to  apply  it  politically;  I  then  paid 
sttentioui  and  Mr.  Lyne  went  mto  m  pew,  and 
aatdown, buti  remained  in  the  aisle;  Mr. 
Winterbotham  then  proceeded :  **  Darkness 
has  lone  cast  her  veil  over  the  land ;  nersecn- 
tion  ana  tyranny  have  carried  universal  sway.'' 


Be  then  expatiated  unon  that  head,  and  pro- 
ceeded: **  Magisterial  i>owers  have  long  been 
ft  scourge  to  me  liberties  and  rights  of  the 
people;  it  does  not  matter  by  what  means 
these  usurped  powers  are  known,  whether  by 
lung,  senate,  potentate,  or  stadtholder,  they 
ure  m  either  sense  usurped.^'  He  then  in- 
troduced the  former  part  of  his  text — the  night 
is  far  spent,  tlie  day  is  at  hand,  and  followed 
it  up  with  this  observation :  **  The  yoke  of 
bonoage  amongst  our  neighbours,  seems  now 
to  be  pretty  well  broken,  and  it  is  expected 
the  same  blessing  is  awaiting  us,  when  perse- 
cution and  tyranny  shall  be  no  more ;  when 
enjoving  the  liberties  of  a  free  people,  we 
shall  boast  of  having  introduced  amongst  us 
that  equality  our  neighbours  have  acquired." 
I  then  had  occasion  to  leave  the  meeting :  I 
sfierwaids  returned,  and  found  the  service 
done,  and  Mr.  L^ne  gone. 
^  Axe  you  certain  that  what  you  have  given 
la  evidence  are  the  defendant's  exact  words : 
<— >I  am  certain  it  was  the  sense,  if  not  the  ex- 
act words. 

Croi»«iamined  by  Mr.  East. 

Did  yon  make  any  minntes  of  what  yoil 
heard  ?^I  made  no  minutes  at  that  time,  but 
have  done  it  since. 

Pray  was  what  you  have  ^ven  in  evidence 
connected  together  in  one  connected  sen- 
tence?—These  expressions  which  I  have 
staled  did  not  fouow  each  other  immedi- 
ately. 

How  long  was  it  before  you  took  minutes  ? 
•—■The  day  after  I  beard  the  sermon^ 

When  did  you  see  Mr.  Lyne's  notes  ?— The 
next  day. 

then  Uie  minates  yon  made  were  copied 
from  Mr.  Lyne's?— Mr.  Lyne's  minutes  re- 
called the  words  to  my  recollection, 
,  How  came  you  by  Mr.  Lyne's  minutes  ?— I 
naked  him  for  them ;  that  which  1  recollected 
J  copied  merely  for  my  own  satisfaction. 
.  You  had  no  idea  then  that  you  should  be 
jcalled  on  as  an  evidence  ?— At  that  time  I  had 
no  idea  of  a  prosecution. 

Mr.  GMt.  As  you  only  copied  finom  Mr. 
Lyne's  minutes  i?hst  you  recollected  to  have 
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Ditmou, 

Mr.  GiUi.  A  miracle  was  once  stated  to 
have  happened  relative  to  the  translation  of 
the  septuagint  Seventy  old  men  were  put  into 
different  cells  to  translate  the  testament,  and 
they  all  translated  it  in  the  same  words.  It 
is  Necessary  for  the  jury  to  believe  that  the 
same  kind  of  mixade  has  ag^n  happened,  if 
they  think  that  the  two  witnesses  for  the 
crown,  one  of  them  a  clerk  to  the  collector 
of  excise — the  other  a  midshipman  in  the 
navy,  could  both  go  to  a  meeting — hear  a 
sermon  preached  which  lasted  three  quarters 
of  an  hour —come  out  again,  collect  a  great 
number  of  sentences  in  the  sermon — retain 
them  in  their  memory — and  come  here  nine 
months  afUrwards,  and  repeat  them  prcciselv 
in  the  same  words.  This  I  have  not  stomacL 
to  digest  One  of  the  witnesses  took  notes 
of  the  particular  passages,  which  the  other 
saw  and  copied ;  yet  he  said  he  did  not  speak 
from  them,  out  from  his  own  recollection  oc 
what  passed  at  the  time.  If  that  witness 
spoke  from  what  he  copied  from  the  notes  of 
the  other,  all  his  evidence  is  to  be  left  out  of 
the  ease;  and  the  jtuy  are  either  to  helieve 
the  miracle  of  the  septuagint  to  be  again 
realised-— they  are  to  believe  that  those  two 
witnesses  recollected  exactly  the  same  words 
— and  no  other ;  or  thev  must  lay  out  of  the 
case  the  evidence  of  the  last  witness^ 
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I  reauesi  the  juxy  to  recollect  for  a  moment 
that  tae  name  of  the  defeodaot  is  Winter- 
botham — thai  he  is  brought  here  to  be  tried 
for  having  preached  a  sedoious  sermon  on  tlie 
18th  of  November.  It  has  been  stated  that 
he  had  pireached  a  sermon  on  the  &th  of  No- 
vember, which  had  in  many  points  been 
greaUv  mivepesentedy  and  about  which  he 
must  have  exacted  a  prosecution :  and  yet 
these  witnesses  pretend  that  he  went  into 
the  same  pulpit  and  preached  another  sermon, 
on  the  l&thy  which  wcHild  bring  him  a^n 
within  the  reach  of  the  law; — ^tt  is  ceOawly 
juxuprobable 

The  witnesses  for  the  prosecution  are  both 
joung  men,  the  latter  at  least,  not  very  likely 
^  cany  oft  in  his  memory  such  a  string  of 
septences  as  those  lie  repeated.  On  the  credit 
of  those  witnesses,  I  «nall  not  much  trouble 
the  juiy ;  and  yet  Mr.  Lyne  (the  first  witness) 
gave  such  an  account  that  I  think  be  could 
not  well  be  believed.  He  said  ^  that  not 
beii;ig  of  the  sect  to  which  Mr.  Winierbotham 
l)elongs^  but  a  clerk  in  the  excise,  and  bavins 
before  beard  that  Mr.  Winterbotham  had 
preached  a  seditious  sermon  on  the  fifth  of 
{November,  that  he,  who  wished  well  to  Mr. 
\Vinterbotham,  went  to  this  meedns,  hoping 
and  not -doubting,  but  that  he  should  find  an 
opportunity  to  contradict  the  ixyurious  reports 
which  had  been  circulated  relative  to  the 
sermon^  which  Mr.  Winterbotham  bad  be- 
fore preached."  He  told  the  jury  tliat  it  was 
his  ^  general  christian  philanthropy'*  (those 
were  his  words)  that  Drought  bira  there, 
thinking  Mr.  Winterbotham  would  not  again 

S reach  a  seditious  senpon ;  and  that  by  the 
efeudant's  not  preach^g  a  political  sermon, 
then  he  should  be  able  to  convince  the  people 
he  had  not  before  preached  seditiuusly.  Is 
this  evidence  credible  or  consistent  f  Can  the 
jury  believe  that  this  man  attended  there  for 
the  purpose  of  finding  an  exculpation  of  Mr. 
Winterbotham  ?  that  he,  who  had  such  ge- 
neral christian  philanthropy,  that  be  believed 
every  man  innocent  who  was  accused,  should 
go  theie  for  the  purpose  of  finding  Mr.  Win 
ter botham  iimocent ;  and  yet  be  should  not 
recollect  a  single  passage  m  the  whole  sermon, 
but  what  had  a  contrary  tendency  ?  He  went 
there  not  with  a  view  to  accuse  but  to  defend: 
his  attention  then  must  have  been  to  those 
points  of  the  sermon  which  would  rather 
pxculpaie  than  accuse  Mf.  Winterbotham. 
We  eenefaliy  attend  to  what  we  wish,  and 
yet  tt&e  witness  could  remember  no  one  pas* 
sage  in  the  course  of  Uie  defendant's  sermon, 
|iHit  those  vhich  he  had  j^ven  in  evidence  to 
criminate  him,  and  which  Mr.  Darby  had 
echoed  back  to  Mr.  Lyne  again 

This  witness  has  said  be  did  not  recollect 
a  sipgle  sentence  of  all  those  passages  in  the 
Gcrmpn  which  I  asked  him  about ;  but  I  shall 
prpve  that  those  passages  which  I  questioned 
the  witness  to  the  truth  of,  were  uttered  by 
^Ir.  Winterbotham,  aod  are  to  be  found  in 
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The  line  of  defence  which  I  shaH  adopt  is, 
that  the  words  used,  by  Mr.  Winterbotham. 
I  are  explained  by  other  sentences  in  the  sar- 
I  mon,  and  that  they  bear  quite  a  different 
I  sense  from  that  started  by  the  witnesses  for 
the  crown,  which  is  inconsistent  with  tht 
context.  If  I  provjB  this,  the  jury  wiU  coa> 
chide,  that  th^  were  not  applid  in  the  aieiis^, 
stated  by  the  ifitnesses,  an«t  surely  in  candour 
and  modf^tion,  exercising  justice  with 
mercy,  and  even  without  mercy,  they  wiQ  not 
then  find  Mr.  Winterbotham  guilty.<^  do 
not  mean  to  sa^r  those  two  witnesses  are  pef-* 
jured ;  but  I  will  say.  that  it  is  not  true  tbi^ 
the  words  were  used  in  their  acceptation  of 
them.  Those  witnesses,  not  being  oompetent 
jud^  of  the  subject,  have  brought  the  words 
to  uie  jury ;  but  they  will  not  hear  the  oon-^ 
struction  they  h^ve  put  upon  them,  apa  w^r^. 
used  in  a  very  different  sense.  \ 

It  is  true  that  Mr.  Wintexbotham  chose « 
the  text  which  the^  have  mentioned,  but  he 
did  not  confine  bis  discourse  to  that  verse; 
he  went  through  the  whole  ,of  the  chapter, 
and  tiie  sermon  was  a  running  commentary, 
upon  it ;  he  explained  the  former  part  of  the- 
chapter,  which  oreathed  nothing  Init  loyalty, 
and  a  proper  subordination  to  governmenL 
and  he  particularly  stated  *'  that  every  soul 
was  to  be  subject  to  the  higher  powers-«th^ 
the  powers  that  be  are  ordamed  of  God  :^  yet; 
of  tnis  the  witness  does  not  remember  a 
single  passage. 

If  the  formtf  part  of  the  chapter  was  inUo^ 
duced,  he  did  not  remember  it ;  it  was  imn^ 
terial.  It  was  certainly  immaterial  to  his 
purpose,  but  it  is  yery  material  for  those  who 
defend  Mr.  Winterbotham. 

Ue  said  he  could  recollect  nothing  in  the. 
sermon  that  recommended  obedience  to  thq 
civil  magistrates,  nothing  of  subordination^ 
when  every  passage  of  the  chapter  waa  ex^i 
plained,  and  yet  be  went  as  the  triend  of  Mr. 
Winterbotham  1  11^  could  not  recollect  that 
the  defendant  said,  the  magistrate  was  the 
minister  of  God  for  good ;  that  the  good  was 
mentioned*  or  that  he  mentioned  any  motives 
for  obeying  the  magistrate !  He  had  no  recot 
lection  that  the  former  words  of  the  text  wer^ 
commented  upon,  or  that  any  darkness  waa 
mentioned.  The  general  scheme  of  this  ser^ 
mon,  I  contend  was,  that  we  were  bi  obey  th^ 
rulers  that  were  set  over  us  for  good ;  and 
that  this  was  the  duty  of  christians :  and  Mr. 
Winterbotham  contended,  that  this  chapter 
of  St  Paul  contained  the  directions  and  mo» 
tives,  which  ought  to  infiuence  christians  in 
the  duty  of  ohedience  to  the  magisterial 
power.  I  shall  also  prove,  that  those  worda 
following  were  used,  which  the  witness  for 
the  crown  almost  denied :— <'  That  the  powers 
which  be  are  ordained  of  God,  that  the  eco- 
nomy of  nature  proclaimed  it,  that  man  y^d^ 
formed  a  social  and  dependent  being,  that  the 
poor  could  not  do  without  the  ric^  nor  the 
rich  without  the  poor,  that  eveiy  thing  around 
us  f  roclauo^  Ihe  necessity  of  de^jee;  ^iMSl 
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subordination  in  society;  yea,  if  we  tamed 
oiir  eyes  to  heaven  itself,  as  far  as  we  had 
any  thing  certainly  revealed  of  that  state, 
there  were  archangels,  angels,  nrincipalities, 
powers  and  virtues;  so  that  tne  roan  who 
could  entertain  an  idea  of  equality  in  charac- 
ter or  proper! y,  was  a  fool  or  a  madman,  and 
pught  to  be  dealt  by  as  such."  The  juiy  have 
had  it  from  the  witnesses  own  mouths^ 
that  \f  such  words  had  passed,  thev  were 
diametritally  opposite  to  those  wordfs  they 
said  they  remembered.  I  do  not  mean  to 
impute  perjury  to  them,  but  must  say  that 
^ey  have  frail  memories. 

Mr.   Wintcrbotham,  in  his  sermon,  said 
Kkcwise,**  Under  whatever  form  covernment 
k  administered,  there  must  be  a  chief  magis- 
trate ;**  arid  this  agreed  with  the  general  tenor 
cf  his  di5course.     He  stated,  that  the  power 
of  government  could  only  be  exerciseti  by  a 
.  chief  magistrate,   whether   emperor,    king, 
stadtholder,  doge,  president,  or  any  other;  1 
and  those  are  tl^  words  which  the  witnesses  ; 
for  the  croWn  have  so  misunderstood,  and  | 
who  supposed  the  following  were  the  words : 


which  are  for  its  advanta^  r^— this  be  said 
was  the  apostle's  description  of  magisterial 
power :  and  he  farther  added,  **  they  are  God's 
ministers  attending  continually  on  these 
thiuM."  Mr.  Wintcrbotham  then  proceeded^ 
and  laid  down  in  his  sern\pn  the  duties  vdiicb 
christians  owed  to  magistrates ;  these  be  said 
were,  "  1st.  Sirfjjection:  let  every  soul  be 
subject  to  the  higher  powers.  3ndJy.  Sup- 
port: render  therefore  to  all  their  dues 
tribute  to  whom  tribute  is  due — custom  to 
whom  custom,  &c.  Again,  for  this  cause  pay 
you  tribute."  He  then  added,  *<  these  are  the 
undoubted  duties  of  every  member  of  acirii* 
community,  much  more  of  christians,  who 
of  all  men  are  bound  to  keep  and  support 
order  in  society :  and  while  the  powers  axe 
for  good  to  them,  they  are  inexcusable  if  they 
do  not:  yea,  they  are  undeserving  of  the 
character  of  christians,  as  in  such  case  they 
break  a  positive  command  of  God." 

£ach  of  these  he  thus  explained  methodi- 
eally,  one  by  one,  in  a  regular  connewm; 
yet  this  the  witness,  though  he  went  as  the 
friend  of  Mr.  Wintcrbotham,  did  not  recollect. 


■^  Magisterial  powers  have  long  been  a  scourge  |  He  did  not  remember,  that  he  noticed  the 
to  the  lil)erti^s  and  rights  ofthe  people ;  it  '  duties  enjoined  on  christians  with  respect  tQ 
does  not  matter  by  what  names  these  usurped  madsterial  power — subjection  to  government^ 
powers  are  known,  whether  by  king,  senate,  '  or  the  support  of  government ;  and  yet  these 
potentate  or  stadtholder,  they  are  m  either  I  things  Mr.  Winterbotham  did  say,  as  I  shall 
aense  usurped/'  '  prove  by  a  numlier  of  witnesses.— And  here  I 

I  shall  prove  ttiat  the  words  were  uttered  !  would  ask^  whether  the  juiy  can  foelieye  it 
by  Mr.  Winterbotham  which  I  have  stated,  t  possible  that  a  man,  in  the  same  sertnon. 
and  here  f  am  proving  an  affirmative;  and  I  !  could  use  such  contradictory  expressions r 
bope  on  my  provins;  an  affirmative  of  this  Those  stated  by  the  witnesses  tor  the  proaecu- 
nature,  unless  the  jury  find  a  conviction  of  !  tion,  are  wholly  inconsistent  with  the  context 
perjury  against  my  witnesses,  or  unless  they  '  in  the  sermon;   but  I  do  not  rely  on  thist 


think  that  no  part  of  the  con^^ation  of  a 
dissenting  minister  are  to  be  believed  upon 
their  oaths,  that  they  will  acquit  Mr.  Winter- 
botham from  the  charge  ot  sedition;  and 
upon'  considering  how  much  the  witnesses 
I  shall  c;dl  are  used  to  attend  to  the  sermons 
of  Mr.  Winterbotham,  I  doubt  not  but  their 
testimony  will  gain  credit  with  candid,  disin- 
terested, and  impartial  men.  With  great 
deference  to  the  better  lights  which  the  jury 
possess  than  1  do,  it  appears  to  me  impossible 
that  they  should  not  upon  such  testimony, 
find  that  Mr  Winterbotham  did  not  utter  the 
words  in  the  sense  they  were  understood  by 
the  witnessies  for  the  prosecution. 

Mr.  Winlerbotham  proceeded  in  his  sermon 
to  state,  that  the  magistrate  was  the  minister 
of  God  for  good  ;  and  observing  in  what  he 
was  the  minister  of  God,  for  good,  divided  it 
into  four  heads : — "  Natural  good,  as  exercisr- 
inghis  power  lor  the  protection  of  persons  and 
property,  which  would  otherwise  be  endan- 
gered by  evil  men: — Moral  good,  as  caring 
and  providing  for  the  instruction  ofthe  igno- 
rant, the  punishment  of  vice,  and  the  reward 
of  virtue : — Civil'good,  as  extending  Tas  far  as 
the  welfare  of  the  community  will  admit)  the 
blessings  of  liberty,  and  aflbrding  protection 
in  the  enjoyment  of  it: — Spiritual  good,  as 
^bwmng  Jlo  promote  and  uphold  those  means 


the  witnesses  for  the  defendant  will  prove 
that  they  verily  believe  and  are  certam  no 
such  words  were  uttered  by  Mr.  W^inter- 
botham,  as  are  charged  in  the  indictment  to 
have  been  spoken  by^him. 

Mr.  Winterbotham  having  stated  the 
origin  and  nature  of  raagistenal  power,  and 
the  duties  which  christians  owed  to  this 
power,  then  proceeded  to  expledn  the  motives 
which  ought  to  influence  christians  to  a  per- 
formance of  these  duties :  these  he  stated  to 
be  a  consideration  of  the  powers  wherewith 
magistrates  were  invested;  he  said,  ''they 
were  a  terror  to  evil  doers—the  ministers  of 
God — messengers  to  execute  wrath  on  him 

that  doeth  evQ.'' But  Mr.  Winterbothani 

never  said,  that  magistrates  were  messengers 
of  wrath,  or  a  terror  to  the  geod;  but  on  the 
contrary  said,  "  they  were  the  ministers  of 
God  to  them  for  good  -^  he  said  christians 
were  bound  by  conscience  sake,  as  it  was  the 
command  of  God — and  added,  '*  Christians  do 
obey  from  the  noblest  of  motives;  not  from 
fear,  but  from  a  conscientious  regard  to  God*s 
injunctions."  This  I  likewise  take  upon  me 
to  prove  was  Mr.  Winterbotham's  iaentical 
language.  Mr.  Winterbotham  having  stated 
that  it  was  their  duty  to  obey  the  powers  that 
be.  in  their  temporal  concerns,  can  the  jury 
believe  that  the  nune  maa  i&tbe  same  ea* 
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moDy  in  one  9tng;Ie  untconnected  sentence, 
should  urge  his  hearers  to  a  conduct  directly 
contrary  to  what  he  had  in  the  former  part  of 
the  seftnon  4aid  down  as  their  duly  founded 
on  the  word  of  God <? 

Mr.  Winterbelham  now  proceeded  to  the 
text : — "  The  night  is  far  spent,  the  day  is  at 
hand ;  let  us  therefore  cast  off  the  works  of 
daiicness,  and  put  on  the  armour  of  light/' 
Here  the  witn^ses  for  the  crown  said  they 
be^n  their  account,  for  that  the  words  whicn 
ofSnded  them  aro<e  from  thcr commentary  on 
the  text :  ami  here  it  will  he  most  manifest 
they  were  mistaken.  •  Mr  Winlerbotham  did 
jiot  say  a  word  about  his  text  in  the  former 
part  of  his  sermon,  nor  did  he  utter  one 
syllable  about  magistrates  atler  he  had  men- 
tioned it. 

'  The  learned  serjeant  h^s  stated,  that  the 
doctrine  charged  in  the  indictment  could  only 
come  out  of  the  mouth  of  a  man  who  wanted 
to  drive  us  to  that  state  of  anarchy  and  con- 
fuuon  which  prevailed  in  France.  Has  it 
been  proved  that  Mr.  Wintcrbotham  has  on 
any  occasion,  held  languaee  of  that  sort? 
Has  it  been  proved  that  he  neld  that  the  ties 
of  society  were  to  be  dissolved,  and  that  we 
should  be  driven  back  to  a  state  of  nature  ? 
if  these  were  Mr.  Winterbotham's  senti- 
ments, then  Mr.  Winterbotham  went  out  of 
his  way,  to  state  in  the  former  parts  of  his  ser- 
mon, the  necessity  of  subordination  to  go- 
vernment ;  and  that  we  owed  obedience  to 
the  powers  that  be :  and  if  I  prove  that  Mr. 
Winterbotham  did  this,  and  this  I  engage  to 
prove,  it  will  be  a  full  proof  that  he  did  not 
use  such  expressions  as  those  charged  in  the 
indictment,  and  which  the  witnesses  for  the 
prosecution  have  attributed  to  him. 
'  On  the  5th  of  November,  there  were  not 
wanting  a  number  of  witnesses  who  took 
otience  at  the  sermon  then  preached  by  Mr. 
Winterbotham,  but  has  any  one  been  found 
now?  Or  have  the  solicitors  for  the  prosecu- 
tion neglected  their  duty,  that  out  of  a  con- 
gregation of  more  than  nve  hundred  persons, 
not  one  could  be  found  to  prove  Mr.  Winter- 
'botham*s  speaking  the  words,  but  these  two 
witnesses  ?  I  could  have  wished  some  other 
•person  had  been  found  who  would  have 
given  us  an  account  of  the  other  parts  of  the 
sennnon :  for  the  minutes  made  by  Mr.  Lyne, 
shown  to  the  other  witness,  and  copied  by 
him  in  the  same  terms,  contained  all  that 
was  given  in  evidence  either  by  Mr.  Lyne 
or  Mr.  Darby. 

•  In  that  part  of  Mr.  Winterbotham's  dis- 
course which  treated  of  the  text,  the  Jury  will 
recoHect  the  witnesses  said  that  the  words 
"The night  is  far  spent," were  applied  only 
to  the  present  times,  but  I  shall  prove  by 
incontestible  evidence  the  contraiV.  Mr. 
Winterbotham  considered  the  words  of  his 
text  as  containing,  1st.  A  positive  assertion. 
— Sd.  Certain  exhortations.-^! st  The  asser- 
tion **  that  the  night  was  far  spent  and  the 
•day  was  at  hand,?  be  considered  with  refeience 


to  several  times  and  circumstances.  He  said, 
**  That  the  night  might  respect  the  situation 
in  which  the  Gentile  world  lay  prior  to  the 
light  of  the  gospel  breaking  in  unon  them.'' 
On  this  etate  of^  the  Gentile  worm  Mr.  Win* 
terbotham  largely  descanted,  and  observed 
*'  when  the  apostle  wrote  this  epistle  this 
night  was  far  spent  and  the  day  was  at  hand ; 
so  that  the  Gentile  world  was  addressed  in 
the  language  of  the  prophet.  Arise  and  shine, 
thy  hght  IS  come,  and  the  glory  of  the  lord 
is  risen  on  thee."  Christianity  was  then 
gaining  its  wav  through  the  world,  before 
which  time  darkness  was  extended  over  every 
nation — this  application  of  the  word  was 
therefore  natural  and  judicious.  < 

Is  it  possible  that  a  man  coming  here  to 
prove  particular  words,  can  fee  believed  when 
he  says,  he  paid  due  attention  to  every  part 
of  the  sermon,  and  yet  does  not  recollect 
so  striking  a  passage  as  this,  which  was  the 
chief  of  Mr.  Winterbotham's  observations  on 
this  part  of  the  subject  ?  he  said  <<  Thai  this 
night  which  preceded  the  introduction  of 
the  Christian  reUgion,  was  a  night  season 
indeed— darkness  extended  over  the  face  of 
the  earth,"  and  the  witnesses  having  mis- 
construed his  meaning,  have  stated  his  words 
to  be  '<  darkness  has  long  cast  her  veil  over 
this  land/' 

Mr.  Winterbotham  then  said,  **  this  asseK- 
tion  might  be  applied  to  another  nisht  which 
had  since  prevailed." — Here  he  spoke  of  the 
Mahomedan  and  Papal  darkness  which  had 
succeeded  those  pure  rays  of  Gospel  ligh^ 
f*  that  shone  resplendent  in  the  primitive 
age  of  the  church."  Thb  night  he  said.  ^  had 
been  long,  and  its  darkness  mat,  while  its 
consequences  had  been  fats3,  not  only  to 
religion  but  to  the  peace,  happiness  and 
prosperity  of  nations  and  individuals-— 4rat 
still  its  darkness  and  misery  was  not  like 
that  which  was  experienced  before  the  liriit 
of  the  gospel  first  shone  forth ;  for  in  Uie 
midst  of  Its  most  eloomy  periods,  some 
rays  of  light  and  trow  had  made  their  i^ 
pearance,  and  prevented  a  total  relapse  into 
heathenism  and  idolatry— these  rays  had 
waxed  stronger  and  stronger,  and  at  this 
time  proclaimed  the  night  to  be  far  spent:*' 
Mr.  Winterbotham  also  considered  the  asser- 
tion of  the  text,  with  respect  to  a  season  of 
persecution,  and  said  '<  uiat  the  church  of 
Christ  had  experienced  a  night  of  persecutioa 
under  Pagan  powers,  and  then  under  Maho- 
medan and  Papal  powers."  The  persecution 
Mr.  Winterbotham  treated  of,  had  no  ro- 
ference  to  present  times,  nor  to  this  countiy, 
he  stated  it  to  have  been  a  persecution  for 
ceremonies  and  creeds,  and  therefore  impos- 
sible to  be  any  way  applicable  to  a  nation 
where  all  ceremonies  and  creeds  are  tolerated : 
his  words  were—*'  Sdly,  under  Mahomedan 
and  Papal  powers — how  dreadfid  has  been 
the  intolerant  spirit  that  has  gone  forth! 
especially  under  the  latter?  What  torture  has 
the  imagination  been  able  to  uxf^tj  tan 
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what  has  been  exercised!  What  paDSshaieiit 
but  has  been  inflicted  ?  If  contention  for 
dominion^  thirst  for  revenge*  or  ambitious 
schemes  of  conquest  haire  sent  millions  of 
the  human  race  to  the  grave — ^how  many 
more  have  been  consiened  to  an  eternal 
state*  by  contentions  *  for  ceremonies  and 
creeds;  which  bad  they  been  universally 
received  and  believed*  could  have  added 
nothing  to  the  morality  and  happiness  of 
mankind,  or  to  the  glory  of  God.''  Yet  the 
witness  for  the  crown  could  not  recollect 
that  he  said  any  thing  that  did  not  relate  to 
the  present  times. 

I  shall  prove  thai  all  those  passages  oc» 
curred  in  Mr.  Winterbotham*s  sermon ;  and  I 
hope  that  the  iury  inclining  rather  to  find  a 
man  innocent  than  guil^,  will  think  that  the 
witnesses  for  the  crown*  with  their  minds 
biassed  one  way,  have  applied  to  the  present 
tiroes  what  was  applied  by  Mr.  Winkerbotbaa 
to  the  tiroes  of  Mdhometanism  and  Popery. 

But  I  admit  that  Mr  Winterbotharo  did 
also  apply  the  assertion  to  the  present  times, 
and  spoke  of  civil  libert^r  and  consklered  the 
assertion  in  the  text  with  reference  to  the 
African  slave  trade;  and  akhough  tlie  wit* 
jiesees  for  the  prosecution  cannot  recollect 
tbAt  one  syllable  fell  from  Mr.  Winterbolham 
about  it — ^yel  I  shall  prove  that  it  was  one 
particular  head  of  his  sermon,  and  that  be 
euressed  his  strongest  wishes,  that  the 
Anicans  might  be  delivered  from  slavery, 
■ad  that  th^  might  be  put  into  a  skate  of 
civil  liberty*  Mr.  Winterbotham*s  words 
wero.  ^  Peraoit  me  to  indulge  another  thought 
pmeaMe  with  the  assertion  in  the  XexX^  viz. 
.imUIhe  night  of  slavery  and  bondage  is  &r 
•pent,  and  the  day  of  universal  liberty  is  at 
Mud,  s  day  in  which  men  will  no  longer  d»* 
ftaoy  tiie  hap]»nes»  and  liberty  of  their  fellow 
creatures,  but  labour  to  promote  their  felicitv 
4nd  intesests.  The  noble  attempts  which 
iiaive  been  made  on  the  bobalf  of  our  African 
lvetbren»  teach  us  that  men  begm  to  under- 
hand each  other's  liehta^  and  leSa  us  to  hope, 
.Ihait  the  efforts  of  a  row  mteiested  individuals 

Close  hearts  aro  grown  callous  to  the  ten- 
ties  of  nature)  will  not  be  sufficient  to 
•withstand  the  generous  exertions  of  the 
Jriends  of  mankind.-^But  as  Britons  rojolcing 
in  liberty,  let  me  remind  you  that  though  much 
has  been  done  in  behalf  of  the  poor  untaught 
Africans,  yet  still  more  remains  to  be  done ; 
Jet  me  then  urge  you  lo  forget  not  their 
cause,  nor  to  cease  your  attention  to  their  io- 
terests,  till  they  have  obtained  that  liberty 
which  the  voice  of  reason  and  religion  pro- 
claims their  right,  and  are  properly  instructed 
4br  the  emoyment  of  iV  Will  the  juiy  con- 
vict  Mr.  winterbotham  of  sedition  for  bpeak- 
of  the  African  trade  }  I  think  not ;  for  it  has 
been  siK)ken  of  in  the  same  manuer  bv  reve- 
rend bishops^  and  others  of  the  esUblLshed 
clergy  from  their  pulpits ;  and  what  has  been 
done  with  impunity  bv  the  members  of  the 
xatablished  church,  they  will  certainly  not 
convict  Mr.  Winterbotham  for  doing. 


ISr.  Wintertwtbam  next  oomiderad  the 
words  wiih  reference  to  the  approaching  dia- 
solution  of  man,  and  implied  them  spiritually 
to  his  auditoiy.  Mr.  WinteHK)tham  then 
came  to  the  second  part  of  his  text,  **  Let  us 
cast  off  |he  works  of^darkness,  and  let  us  put 
on  the  armour  of  light''  Hero  I  expected 
that  Mr.  Winterbotham  would  have  been  ac- 
cused of  endeavouring  to  excite  rebellion^  and 
that  from  his  having  used  the  wo^s  *'  armour 
of  light,''  it  would  nave  been  pretended  that 
he  endeavoured  to  excite  his  audience  to  vio- 
lence, and  to  put  on  the  armour  of  sedition ; 
but  (perhaps  to  avoid  misconstruction)  Mr. 
Winterbotham  stated  what  the  a^mstle  meant 
by  the  armour  of  light :  ''  by  this  armour  of 
hght,"  be  said.  **  might  be  intended  the  gos- 
pel, and  its  glorious  doctrines,  by  which  the 
christian  defended  himself  from  delusion 
and  error,'*  but  did  that  excite  men  to  sed^ 
tion? — bad  it  any  tendency  to  excite  sedition, 
to  exhort  men  to  obey  the  doctrines  of  the 
gospel?  The  next  thing  which  he  thought 
might  be  intended  by  the  armour  of  hghX 
was,  the  Lord  Jesus  Christ,  whom  the  apostle 
had  exhorted  them  to  put  on.  Was  that 
minister  of  peace  held  up  by  Mr.  Winterb<^ 
tham  as  the  armour  of  light,  and  yet  did  Mr, 
Winterbotham  in  the  same  sermon,  excite  his 
hearers  to  put  on  the  armour  of  sedition  and 
rebellion  f  When  he  said  the  armour  of  light 
wsA  the  Lord  Jesus  Christ,  the  author  of  th^t 
religion  which  exhorts  us  to  peace  with  all 
men  (and  wlv)ee  apostle,  in  the  same  chapter 
whence  Mr.  Winterbotham  took  his  text,  exr 
horts  us  to  subordination  and  obedience  to 
the  po^4rers  that  be),  could  it  be  believed  that 
Mr.  Winterbotham  wished  to  excite  discon* 
tent  and  violence  ^  Another  thing  Mr.  Win, 
terbotham  considered  as  intended  by  the  ar- 
mour of  light  was,  an  upright  evangelic^ 
obedience,  which  he  said  **  was  of  the  utmost 
importance  to  a  christian  ;-'l$t.  As  adoriuqg 
the  soul,  and  rendering  the  man  amiable  ijUk- 
der  every  circumstance  of  life,  prosperous  of 
adverse,  while  it  affords  him  a  soUd  peace  un- 
der every  change.— idly,  As  shielding  and 
defending  the  man  and  his  principles  from 
the  calumnies  of  ungodly  men : — these  are 
alwavs  re^dv  to  charge  on  the  christian  th^t 
which  for  the  most  part  he  is  a  stranger  to, 
but  which  if  he  is  guilty  of,  is  not  owing  in 
the  least  to  his  principles,  but  to  the  coini;uon 
infirmiUes  of  nature.  This,"  he  said,  ^  ought 
to  make  persons  as  christians,  more  particu-. 
larly  careful  to  put  on  the  armour  of  christian 
obedience,  that  whereas  they  speak  of  you  as 
evil  doers,  they  may  be  asharaied  that  falsely 
accuse  your  epod  conversation  in  Christ;  for 
it  is  better  if  the  will  of  God  so  be,  that  ye 
suffer  for  well  doing  than  for  evil  doing.'^  Is 
this  the  language  of  a  man  preaching  seditiop 
and  rebellion?  or  is  it  the  language  of  a  man 
preaching  patience  and  sufferance?  In  the 
conclusion  of  hb  discourse,  Mr.  Winterbot- 
ham addressed  hiraaelf  to  his  auditoi^,  «nd 
mi^^iM  thisteit  idwayot^Uie  ijjjj^  gf 
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life  fe  indeed  far  spent;  some  of  ydu  wt 
grown  grey  in  sin — out  is  there  not  a  more 
ftwfbl  night  approaching— a  night  of  eternal 
darkness,  from  which,  if  once  entered  on, 
^ere  is  no  return  or  deliverance: — *the 
'wicked  shall  be  cast  into  oiiter  darkness, 
'where  there  shall  be  weeping,  wailing, and 
••gnashing  of  teeth/  An  awful  night  this 
indeed,  the  very  thought  is  suffident  to  appal 
i  thinking  mind,  and  raise  an  inauiry  in  the 
hitherto  Careless  soul  of,  What  shall  I  do  to 
be  saved?"— Had  he  pointed  out  that  the  only 
l^y  to  be  saved  was  to  obey  the  doctrines  of 
the  gospel,  and  vet  did  he,  in  the  same  ser- 
mon, incite  his  nearcrs  to  blow  the  trumpet 
Of  sedition?  How  did  he  exhort  them  to 
bbeythe  doctrines  he  pointed  out?  It  was 
hi  all  Uiings  to  be  obedient  to  their  soperiors, 
to  the  magistrates,  to  those  whom  the  hand 
6f  God  hau  set  over  them. 

No  man  loves  more  than  I  do  to  see  a  soi- 
fit  of  loyalty — no  man  more  approves  of  tbc 
f)rinciples  of  our  constitution ;  but  I  would 
not  have  the  altar  of  public  opinion  profaned 
and  polluted  by  a  spirit  of  loyalty  probably 
hnproperly  exercised.  If  Mr.  Wiaterbotham 
did  preach  rebellion  and  sedition,  I  desire 
the  jury  to  convict  him,  and  he  will  then  be 
a  victim  deservedly  falling  under  your  just 
verdict ;  but  if  he  aid  not  (and  I  contend  he 
did  not),  then  he  ought  not  to  be  sacrificed  to 
public  opinion.  I  exhort  the  jury  to  attend 
particularly  to  the  observations  I  nave  made, 
not  for  the  sake  of  Mr.  Winterbotham,  but 
for  the  sake  of  public  justice  that  it  may  not 
be  said  her  altars  are  stained  with  human  vie- 
thus,  for  the  sake  of  that  religious  establish- 
ment we  live  under,  and  tlmt  constitution 
Which  we  revere. — Remember*  the  day  may 
come,  the  day  will  come  (though  Ood  forbid 
that  you  or  I  should  be  tiie  witnesses  of  it) 
when  the  tide  of  jpopular  favour  may  nmin  a 
different  channel,  when  the  verdict  eivcn 
yesterday  against  Mr.  Winterbotham  will  be 
rememberea;  and  if  upon  a  fair  impartial 
consideration  of  the  evidence,  the  weight  of 
it  is  not  found  in  the  scale  of  guilt,  it  will 
neither  save  the  cause  of  religion,  the  cause 
of  loyalty,  or  obedience  to  the  law. 

Could  I  succeed  in  calling  your  attention  to 
Ihe  evidence  I  shall  produce  on  behalf  of  Mr. 
Winterbotham,  I  have  no  doubt  of  your  ac- 
quitting iiim. 

The  verdict  of  yesterday  has  nothing  to  do 
with  the  verdict  otto-day : — if  upon  a  due  con- 
sideration of  the  evidence,  jfou  think  that  Mr. 
Winterbotham  preached  tliis  sermon  with  a 
view  of  exciting  sedition — ^you  are  to  pro- 
nounce the  veraict,  and  you  must  then  find 
him  guilty ;  but  if  those  words  did  never  pass 
Mr.  Winlerbotham's  lips,  you  are  then  bound 
by  vour  consciences  and  bound  by  your  oaths, 
to  nnd  Mr.  Winterbotham  notrguilty. 

Mist  Mary  Brend  8wom.«-£xamiaed  by  Mr. 
Ea$i. 

Were  vou  at  the  meeting  in  How^s-Uuie 
on  the  18tii  of  November  ?— I  was. 


Did  Mr.  Winterbotham  prciacb  that  even- 
ing ?r^YeB. 

Were  you  there  the  whole  time  ?— I  was, 
and  ^id  particular  attention  to  the  sermon. 

As  you  paid  particular  attention,  I  would 
ask  you  if  Mr.  Winterbotham  used  the  words 
laid  in  the  first  eount  ? — He  mentioned  ncH 
thine,  about  darkness  which  had  overspread 
this  land — after  repeating  his  text,  which  was 
Romans  13th  chap,  isth  verse,  he  spoke 
of  the  night  of  darkness  being  far  spent  in  va- 
rious senses 

[Here  Miss  Brend  fainted,  and  was  obliged 
to  be  carried  out  of  court,]  *  when 

Mrs.  Jane  PMrre  was  sworn. — Examined  by 
Mr.  Half. 

Were  you  at  the  meeting  in  How's  lane  oa 
the  18th  of  November  last? — Yes, -I  was. 

Were  you  there  when  Mr.  Winterbotluim 
preached  this  sermon? — I  was. 

Were  you  there  the  whole  time  ?— Yes;  and 
paid  attention  to  the  sermon. 

I  would  ask  you  then — did  Mr.  Winterbo- 
tham  utter  the  words  laid  in  the  first  count  ? 
— No,  he  did  not ;  nor  any  thing  like  them : 
he  said  nothing  about  darkness  having  cast 
her  veil  over  the  land,  or  that  magisteiial 
powers  were  usurped*— He  began  witn  para* 
phrasing  on  the  former  part  of  the  chapter 
tirom  which  he  took  his  texW-beginnim?— < 
**  Let  every  soul  be  subject  to  the  higher 
powers,  for  the  powers  tbatbeaieordamed 
of  God.''  He  said  '^  the  magistrate  was  the 
minister  of  Ood  for  good  to  us,  as  he  protect- 
ed our  persons  ana  property,  which  would 
otherwise  be  endangerea  by  evil  men— and 
that  it  was  the  duty  of  every  one  in  a  dvit 
community  to  obey  tbem  and  render  them 
support ;  and  that  they  would  break  a  posi- 
tive command  if  they  did  not" 

Then  Mr.  Winterbotham  did  not  say  magis- 
tenal  powers  had  kmg  been  a  scourge  to  the 
liberties  uid  r^hts  of  the  people  r— No,  be 
said  **  Ihey  were  a  terror  to  evil  doers,"  but 
not  to  others;  he  on  the  contrary  said  they 
were  the  ministers  of  God  for  good. 

Do yourecollect Mr.  Winterbotham's  say* 
ing  any  thing  about  the  titles  and  dignities 
by  which  magistrates  are  known  or  distin- 
guished ?— He  said  there  must  be  a  chief  ma- 
gistrate whether  dignified  with  the  tiUe  of  em- 
peror, king,  stadtholder,  doge,  preaidenty  or 
any  other. 

He  sud  there  must  be  a  diief  ma^strate, 
did  he?— He  did,  under  whatever  lormgOi- 
vemment  was  administered. 

Then  he  did  not  say  that  ma^sterial 
powers  w«e  usurped  ?-'U  he  had  said  th^ 

*  Miss  Brend  had  been  so  exceedingly  in« 
dbposed  throughout  the  preceding  n^ht,  as 
to  induce  the  defendant  to  forego  tne  advaii- 
tflge  of  having  her  as  an  evidence  on  this 

Itnal ;  and  she  was  only  brought  forward  at 
the  pressing  soiidtation  of  the  defendant's 
counsel.    Oris^Ed.  ^r^r^n 
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were  usurped,  it  would  have  made  ilontettae 

of  what  he  said  before— oq  the  contrary,  he 
said  they  were  God's  ministers. 

You  say  Mr.  Winterbotham  did  not  say, 
darkness  bad  long  cast  her  veil  over  the  land 
— ^pray  how  did  Mr.  Winterbotham  apply  the 
first  part  of  his  text— the  night  is  far  spent  ? 
— He  aplted  it  to  Pagan,  Mahometan,  and 
Papal  darkness,  whieh  he  said  *'  had  long  co- 
vered great  part  of  the  earth,  but  now  seemed 
fiir  spent.'' — Speaking  of  the  Papal  see,  he 
said, "  from  the  defection  of  one  of  its  prin- 
cipal supporters,  it  appealed  that  the  night  of 
Popery  was  nigh  spent,  and  the  day  at  hand 
when  the  pure  rays  of  the  gospel  would  cover 
the  landy  as  the  waters  covef  the  great  deep.'' 

Did  he  apply  this  part  of  his  text  to  any 
other  persons  or  circumstances  ? — Yes, ,  he 
ihen  spoke  of  the  ^  unhappy  Africans,  and 
said  we  might  hope  from  the  exertions  which 
liad  been  m^e  in  their  favour,  that  the  night 
of  their  bondage  and  slavery  was  far  snent, 
and  the  day  was  at  hand  when  they  woula  not 
only  enjoy  liberty,  but  be  taught  smd  instruct- 
ed 80  as  rightly  to  enjoy  it." 

Did  he  apply  the  words  in  any  other  sense? 
■^The  farther  application  of  the  words  was 
Spiritual,  and  speaking  of  spiritual  darkness, 
he  quoted  the  words  of  the  prophet  Isaiah, 
*'  Darkness  covered  the  earth,  and  cross 
darkness  the  people" — ^but  said  that  the  Tight 
of  the  gospel  naa  now  shone  on  a  great  part 
of  the  eartn-^-speaking  of  the  application  of 
these  words  to  sinners  he  said. "  they  were  led 
captive  by  the  devil  at  his  will,  till  they  were 
brought  into  tlie  glorious  light  of  the  gospel;" 
and  when  closing  his  discourse,  he  spoke  of 
an  awful  night  of  eternal  darkness,  from 
lybich  there  would  be  no  return  of  day. 

Was  there  any  other  view  in  which  Mr. 
Winterbotham  considered  that  part  of  his 
text  ?— No,  there  was  not. 

You  are  certain  that  Mf.  Winterbotham 
did  not  apply  it  to  the  land,  or  to  the  present 
times  ?— I  am  confident  he  did  not. 

I  would  now  ask  you  whether  Mr.  Winter- 
botham uttered  the  words  charged  in  the  se- 
cond count .?— No,  he  did  not ;  he  said  no- 
thing about 'a  yoke  of  bondage  among  our 
neignbours  being  broken — nor  of  the  same 
blessings  awaiting  us— nor  of  having  intro- 
duced any  equalitv  amongst  us — there  was 
nothing  of  the  kind  in  the  sermon. 

Pray  did  Mr.  Winterbotham  make  any  al- 
lusion  to  the  affairs  of  France  in  this  sermon } 
— No,  he  did  not. 

He  did  not  say  it  is  expected  the  same  bles- 
sing is  awaiting  us  ? — ^I  am  confident  nothing 
of  the  kind  was  said. 

You  are  confident  nothing  of  the  kind  was 
said? — I  am — Mr.  Winterbotham's  sermon 
did  not  allude  to  the  government  of  any  par- 
ticular country,  but  to  magistracy  in  general, 
which  he  said  ^  was  ordained  of  God." 

Did  Mr.  Winterbotham  speak  of  a  yoke  of 
bondage  in  any  sense  ? — He  spoke  as  I  have 
before  said  of  the  bondage  of  the  Aiiricans, 


and  of  the  spiritual  bondage  of  smners  led 
captive  by  the  devil  at  his  will. 

He  did'not  speak  of  it  in  any  other  sense, 
did  he  ? — No,  he  did  not. 

Do  ycui  remember  whether  Mr.  W'intcrbo- 
tham  said  any  thing  about  persecution  and 
tyramiy  ?— ^Ile  spoke  of  a  night  of  persecution 
which  the  church  had  eapenenced  imder  Pa- 
gan and  Papal  powers. 

Do  you  recx>l)ect  any  thing  particular  he 
said  in  thh  part  of  his  discourse  ? — He  said 
the  night  had  been  long,  and  the  darkness 
great,  that  it  had  destroyed  the  happiness 
of  nations  and  individuals — that  every  spedcs 
of  cruelty  had  been  exercised  on  those  who 
had  differed  from  those  powers  in  their  reli- 
eious  creeds-~bul  he  said  the  night  now  was 
lar  spent,  and  men  seemed  ashamed  to  perse- 
cute for  religious  opinions. 

Then  the  persecution  of  which  Mr.  Winter- 
botham spoke,  was  the  persecution  of  the 
church  by  Pagans  and  Papists  ? — Yes,' it  was 
the  persecution  of  the  church  by  Pagans,  Pa* 
pists  and  Mahomedans. 

There  was  nothing  said  of  magistrates  or 
persecutors  in  the  present  times,  was  there? 
— Nothing  of  the  kind. 

.  Did  you  hear  any  thing  said  In  the  sermon 
about  introducing  that  equalit^r  our  neigh- 
bours (the  Frendi)  have  acquired? — ^Thcrc 
was  no  such  thin^  said — nothing  hke  it :  it' 
there  had  it  would  have  contradicted  the 
whole  tenor  of  his  discourse. 

Did  Mr.  Winterbotham  say  any  thing  about 
equality? — He  did;  he  said  the  man  vrho 
could  entertain  an  idea  of  equality,  with 
respect  to  character  or  property  vna  little 
less  than  a  fool  or  a  madman. 

Then  so  far  from  Mr.  Winterbotham's 
speaking  in  praise  of  equality,  he  reprobated 
the  idea  of  it  ? — He  did;  and  said,  ^  the  eco- 
nomy^of  nature  proclaimed  the  necessity  of 
degrees  and  orders  in  society:— Man  was 
formed  a  social  and  dependent  being ;  the 
poor  could  not  do  without  the  rich,  nor  the 
rich  without  the  poor :" — He  said,  «  if  we 
looked  to  heaven,  as  far  as  we  had  any  thir>g 
certainly  revealed,  it  did  the  same — ^therc 
were  arch-angels,  angels,  principalities,  and 
powers:" — he  ridicul^  and  reprobated  the 
idea  of  equaTity  either  in  character  or  prOi> 
perty.' 

Do  you  think  there  was  any  thing  in  this 
sermon,  that  had  a  tendency  to  bring  the 
powers  of  magistracy  into  contempt,  or  to 
stir  up  tlie  people  to  disobedience  ? — NothLi^ 
that  could  have  any  tendency  to  it. 

Pray  how  many  persons  do  you  think  were 
present? — About  five  hundred. 

Pray  of  what  size  is  your  place  of  worship  ? 
— It  is  large ;  it  was  not  full. 

Were  there  manv  persons  tliere  who  were 
not  in  the  habit  of  attending  ? — ^I  remarked 
a  great  many  respectable  strangers  there 

Cross-examined  by  Mr.  Serjeant  Raoke. 

Fray  how  oomcs  thia  sermon  to  be  so  very 
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fresh  in  your  memory? — Because  the  very 
next  day  after  it  was  tireached,  I  heard  per- 
sons had  said  it  was  seditious. ' 

Did  you  ever  see  the  sermon  ? — Yes,  three 
or  lour  days  after  it  was  preached. 

Who  showed  it  to  you  ? — It  was  lying  in 
the  parlour,  and  I  peru&ed  it. 

Mr.  William  Pearce,  sworn. — Examined  hy 
Mr.  Dampicr. 

Were  you  at  the  meet  in » in  IIow*s  lane  on 
the  evemng  of  the  18th  ofNovember  last? — 
I  was. 

Did  Mr.  Wlntcrbotham  preach  that  even- 
ing?—He  did 

Did  you  hear  the  whole  of  the  sermon?— I 
did,  and  heard  distinctly. 

Did  Mr.  Winterbothara  utter  the  words 
laid  in  the  first  count? — No,  he  did  not. 

Did  the  defendant  say  any  thing  about 
magisterial  power  ? — ^There  was  some  part  of 
his  sermon  about  Tnagisterial  powers;— he 
said  they  were  of  God,  and  to  be  obeyed. 

Then  Mr.  Winterbotham  did  not  say  they 
were  a  scourge  to  the  liberties  and  rights  of 
the  people— did  he  ?—  No,  he  did  not ;  he  said, 
**  magisterial  powers  were  a  terror  to  evil 
doers,  and  a  protection  to  the  good.'' 

Did  the  defendant  enforce  obedience  to 
magistrates?— He  said  all  persons  were  bound 
to  yield  obedience  to  magistrates,  and  particu- 
larly Christians. 

Did  the  defendant  say  any  thing  about 
darkness  having  long  covered  the  land  ? — He 
spoke  of  papal,  pagan,  and  raahometan  dark- 
ness^ and  said  it  was  far  spent. 

Did  the  defendant  mention  any  thin^  about 
the  different  orders  of  magistrates? — fie  said 
that  there  must  be  a  chief  magijbtratc,  by 
whatever  names  they  were  dignified,  whe- 
tiier  emperor,  king,  &c. 
'  Did  the  def(&ndant  utter  the  words  in  the 
second  count? — No,  he  said  nothing  similar 
or  tending  that  wav.  I  attended  the  mayor 
of  Plymouth  a  few  days  after  the  sermon  was 
preached,  and  was  astonished  at  the  time  to 
near  of  such  a  charge  against  him. 

Did  the  defendant  say  any  thing  in  his 
sermon  about  equality  ? — Yes,  he  reprobated 
the  idea  of  it,  and  said  that  those  mu«t  be  no 
less  than  fools  or  madmen,  who  could  sup- 
pose equality  of  character  and  property. 

Did  the  defendant  in  his  sermon  sajr  any 
thing  about  poliUcs  ?— He  spoke  of  Christian 
politics,  ana  also  observed  something  re- 
specting  the  Africans; — that  he  hoped  the 
day  of  African  liberty  was  approaching,  when 
they  would  be  delivered  from  their  bondage. 

Had  the  sermon  any  seditious  tendency } — 
The  whole  sermon  was  as  contrary  to  sedition 
as  Usht  differs  from  darkness. 

Was  there  a  large  congregation  present  f — 
I  believe  the  congregation  were  about  five  or 
six  htmdred  persons:  and  among  them  there 
^ere  a  number  of  respectable  strangers,  whom 
I  had  never  seen  there  before. 

VOL.  xxir. 


Cross-examined  by  Mr.  6er}eant  Ldmence. 

Pra^  Mr.  Pcare;e,  how  can  you  be  so  parti- 
cular in  remembering  this  ^libtourse.:  you 
^ve  us  for  answer  on  the  Hrmon  of  yesterday 
that  you  well  remembered  that,  because  it 
was  a  particular  day— but  I  believe  thU  was 
not  preached  on  a  particular  lduy?~4  heard 
of  Mr.  Lyne's  intection  to  prosecute,  and. 
therefore  called  up  my  recollection,  and  made 
minutes  of  it. 

You  are  sure  there  was  nothing  sections  ia 
this  sermon,  are  you?— Nothing  could  have 
escaped  me  if  it  had  been  seditious,  as  it  is 
perfectly  inimical  to  my  principles. 

Did  you  ever  see  the  sermon  ? — Yes,  threcf 
or  four  days  after  it  was  preached— I  can't  be 
particular — it  was  before  I  went  to  the  mayor, 
and  I  had  talked  it  over  with  Mr.  Winter- 
botham. 

This  sermon  was  not  preached  upon  any 
particular  occasion,  was  it  ^ — No,  it  was  not. 

Miss  Maty  Brend  being  recovered,  was  again 
called.— EiaroinMl  by  Mr.  Gibbt. 

Did  Mr.  Winterbotham  dtter  the  words  as 
laid  in  the  first  count  ? — ^No,  he  did  not ;  he 
paraphrased  all  the  former  parts  of  the 
chapter,  and  then  went  on  with  speaking  of 
the  necessity  there  was  for  subordination. 

Did  Mr.  Winterbotham  say  any  thing  aboui 
magisterial  powers  ? — He  plainly  showed,  in  a 
civu  and  religious  view,  the  necessity  of  mar 
gisterial  powers. 

Did  Mr.  Winterbotham  enforce  obedience 
to  them? — Yes,  he  recommended  obedience 
to  the  higher  powers,  under  whatever  names 
— whether  kinfc  potentate,  or  any  other. 

Then  Mr  Winterbotham  showed  the  ne-^ 
cessity  of  magistrates,  did  he  ?— Yes ;  he  said, 
**  that  without  magisterial  powers,  neither  our 
persons  nor  our  property  would  be  safe." 

Did  Mr.  Winterbotham  say  any  thing  in 
favour  of  equality? — No,  he  recommended 
quite  the  contrary  to  equality,  and  said  that  a 
person  who  could  entertain  an  idea  of  it,  either 
as  to  character  or  property,  must  be  either  a 
fool  or  madman. 

You  are  certain  Mr.  Winterbotham  did  nol 
recommend  equality,  as  in  (ranee,  to  be  intro- 
duced amongst  us? — He  did  not  mention  the 
\  equality  among  the  French  to  be  introduced 
I  here — it  would  have  been  a  contradiction  to 
•  what  he  was  saying,  and  as  such  must  have 
I  struck  me : — he  endeavoured  in  a  forcible 
manner  to  impress  on  his  audience,  their  obli* 
gation  to  obey  magistrates,  and  in  a  particular 
j  manner  on  those  who  were  Christians,  asi 
being  appointed  of  God. 

Do  you  recollect  any  other  parts  of  Mr, 
Winterbotham 's  sermon  ? — Yes^  ne  explained 
what  night  was  far  spent. 

How  did  he  apply  the  word  night,  did  h€ 
consider  it  with  reference  to  this  country  ?-^ 
No,  he  did  not  apply  it  as  a  night  tliat  had 
spread  darkness  over  this  count^:  he  refer- 
red it  in  a  general  sense  to  popery  aiid  perse- 
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cuiioDy  by  popery  or  papal  powets:  ha  xa- 

ferred  to  the  persecution  of  the  oeople  of  God 
by  popery,  with  respect  to  whkn  he  observed, 
it  might  be  said  the  night  was  hx  spent,  as 
we  did  not  suffer  it  now. 

Did  Mr.  Winterbotham  use  the  words  laid 
in  the  second  count? — ^No,  he  did  not;  he 
dpoke  of  the  Africans,  and  of  the  endeavours 
tnat  had  been  used  in  parliament  to  free  them 
from  bondaee. 

Did  the  defendant  apply  the  words  to  the 
French  nation  ? — ^No,  it  was  the  Africans  he 
spoke  of.  ^ 

Do  yoii  recollect  any  other  parts  of  the 
scrmpn  ? — ^Yes,  he  spoke  of  casting  off  the 
works  of  darlmess,  and  putting  on  tho  armour 
of  light,  in  a  spiritual  sense :  the  works  of 
darkness  he  considered  to  be  sin,  and  the  ar- 
mour of  light  he  treated  as  the  gospel ;  and 
therefore  it  became  us  as  the  children  of 
God,  not  to  live  after  the  course  of  this  world, 
but  to  the  honour  and  glory  of  him  who  had 
redeemed  u^ 

Pray  did  Mr.  Winterbotham  in  his  sermon 
enforce  obedience  to  magisterial  powers?^-! 
never  heard  any  thing  more  forcibly  lu'ged 
than  he  did  through  the  whole  of  his  sermon, 
to  induce  his  audience  to  obey  the  existing 
powers ;  and  he  exemplified  it  from  the  ne- 
cessity there  was  of  a  head  to  a  private  &- 
mily. 

Cross^xamioed    by  Mr.    Serjeant    BooAe, 
(through  Mr.  Gihbi). 

Do  you  think  when  Mr.  Winterbotham 
urged  the  necessity  of  obedience  to  magis- 
trates, he  spoke  from  his  heart,  or  that  he 
said  one  thing  and  meant  another  ? — It  did 
iiot  ii^  the  least  appear  as  a  latent  doctrine  of 
disobedience ;  I  understood  it  as  the  language 
of  his  heart,  because  he  is  not  used  to  dissem- 
ble. 

Then  you  really  think  that  what  Mr.  Win- 
terboiliam  said  in  thb  respect,  he  spoke  from 
his  heart? — I  had  no  reason  to  think  from 
the  other  parts  of  his  sermon,  that  they  were 
Aot  the  genuine  dictates  of  his  heart. 

Uave  you- seen  the  sermon  ? — No,  the  ser- 
mon has  never  been  shewn  to  me.  I  speak 
from  my  recollection,  and  the  minutes  I  made 
myself. 

When  did  ^ou  make  minutes  of  the  ser- 
mon ?— It  might  be  about  two  or  three  weeks 
aAerthe  sermon  was  preached;  they  were 
what  I  then  recollected. 

Did  you  copy  any  part  of  it  from  the  mi- 
nutes of  any  other  person? — No,  I  never  co-' 
pied  the  minutes  ot  any  other  pmon. 

How  came  you  to  bne  so  particular  in  the 
fecoUection^f  this  8ermon?-<-I  heard  people 
iery  frequentfy  misrepresent  it,  which  ooca- 
sioned  me  to  remember  it. 

Mrs.  Holkndf  sworn;  —  Examined  by  Mr. 
Eati. 

Were  you  at  the  meeting  in  IlowVlano  on 
the  18th  of  November  last?— I  was. 


Did  the  defendant  preach  that  evening? — 
Yes. 

Were  you  there  all  the  time  the  defendant 
was  preaching  bis  sermon  ? — I  was. 

Did  the  defendant  utter  the  words  laid  in 
the  first  count?— No,  he  never  said  any  thing 
about  darkness,  he  spoke  of  a  night. 

Did  he  sneak  of  it  as  applicable  to  this 
country  ?— No,  he  did  not  apply  the  words  to 
this  country. 

Did  the  defendant  say  that  m^tsierial 
powers  had  been  a  scour^  to  the  rights  and 
liberties  of  the  people  ?--No,  he  recoaunend- 
ed  magisterial  powers  verv  lughiy. 

Then  the  defendant  did  not  say  they  were 
usurped,  did  he? — ^No,  he  did  not  call  tiiem 
usurped,  but  quite  the  reverse;  be  said  there 
was  an  absolute  necessity  for  magisterki 
powers,  and  that  all  were  bound  to  obey 
them,  particularly  christians,  had  he  used 
such  words,  they  would  have  been  quite  in- 
consistent with  the  rest  of  his  sermon. 

Did  the  defendant  utter  the  woids  a« 
charged  in  the  second  count  ? — No,  he  spoke  of 
the  Africans  as  being  in  a  state  of  bondage, 
but  did  not  apply  the  words  to  the  people  ol 
this  country. 

Did  he  say  any  thing  in  hb  sermon  in  praise 
of  eouality  ? — No,  he  said  that  any  bodv  that 
could  entertain  an  idea  of  equality  in  charac- 
ter or  property,  must  be  little  less  than  a  fool 
or  madman. 

Then  you  are  certain  he  did  not  in  any 
part  of  his  sermon  recommend  eauality  ta 
be  introduced  in  this  countiv? — ^Yes,  Tarn 
confident  he  did  not ;  it  would  have  been  a 
contradiction  to  other  parts  of  his  sermon. 

Do  you  think  the  defendant's  sermon  had 
any  seditious  tendency  ? — ^No,the  sermon  was 
not  in  the  least  seditious,  and  the  latter  part 
of  it  was  quite  of  a  religious  nature. 

Did  you  ever  see  the  sermon  ?-— No,  I  never 
saw  it. 

Cross-examined  by  Mr.  Fan$hawe. 

Did  you  make  any  minutes  of  this  sermon? 
— Yes,  I  put  my  ideas  to  paper. 

llow  came  you  to  make  minutes  of  it?— I 
heard  of  the  prosecution  by  Mr.  Lyne  and 
then  made  minutes  of  what  I  recollected. 

Rev.  Fhil^  GibbSf  swom^ — Ex^unined  by  Mr. 
Gibh, 

Were  you  at  the  meeting  in  HowVkdfc  oa 
the  evenmg  of  the  18th  of  November  last?— 
Yes,  I  was. 

Did  Mr.  Winterbotham  preach  that  eve^ 
ine  ?— He  did. 

Were  you  there  during  the  whole  of  the 
time  the  defendant  was  preaching  thia  aer* 
mon  ?— I  was. 

Did  Mr.  Winterbotliam  make  use  of  the 
words  as  charged  in  the  first  count  ? — No^  he 
did  not:  he  paraphrased  on  the  former  part  of 
the  chapter  as  was  his  custom,  but  he  gave 
from  the  pulpit  a  particular  reason  for  So  do- 
ing at  that  time,  lie  said  he  had  been  misre- 
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preaentid  befoM,  and  that  he  was  detenmcied  | 
his  audience  should  understand  his  meaning; 
he  particularly  observed  the  necesaitv  of  8U&- 
ordination  to  chief  magistrates,  and  that  we 
hiust  support  them  in  £eir  sovemment ;  he 
read  the  chapter  and  parapnrased  verse  by 
verse. 

Did  Mr.  Winterbotham  in  his  aermon  en- 
force obedience  to  magisterial  powers?— He 
did ;  he  pressed  obedience  to  ms^istrales  as  a 
ohmtian  duty^  and  said  that  we  were  to  obey 
not  from  fear,  but  for  conscience  sake. 

Did  the  defendant  sajr  any  thing  m  his  ser* 
mon  respecting  the  dtflterent  orders  of  magis^ 
tiaey  ?*-He  aa3,  as  there  was  a  necessity  for 
snagistTateSy  it  signified  not  under  whatever 
aanies,  whether  emperor,  king,  stadtholdery 
ycesident  or  any  other. 

Did  Mr.  Winterbotham  m  his  aennon  say 
anything  about  darkx;ess  ?— He  spoke  of  night 
and  daVy  and  that  in  a  figurative  sense. 

Did  he  apply  those  words  to  this  land? — 
He  nf^nbd  to  lihe  popish  and  mahometan 
darkness,  and  he  aho  spoke  of  the  Africans. 

IXd  Mr.  Winterbotham  say  anything  about 
perseeution  in  his  sermon  ?•— He  spoke  of  the 
persecution  under  the  ten  pagan  emperors^ 
and  of  various  persecutions  under  papal 
powers. 

Did  Mr.  Winterbotbam  apply  the  word 
persecution  to  this  countrv  ? — He  did  not  ap- 
ply it  in  any  sense  to  this  kingdom. 

.  Did  Mr.  winterbotham  in  nis  sermon  en- 
courage the  spirit  of  equality  as  in  France  ? — 
No,  Eedidnbt;  he  said  whoever  spoke  of 
eqn^ity  in  character  or  property,  was  lltde 
better  than  a  fool  or  madman. 

Do  you  think  Mr.  Winterbotham's  sermon 
had  any  seditious  tendency  ?— No,  the  drift  of 
his  discourse  was  obedience  to  the  magistrate, 
and  the  necessary  duties  of  religion;  and  he 
observed  to  his  aiidience  that  if  they  paid  re- 
gard to  the  voice  of  an  inspired  apostle,  they 
would  attend  to  his  injunctions. 

Have  ypu  seen  the  sermon  ?— Yes,  I  have 
seen  the  sermon ;  I  have  a  laree  circle  of  ac- 
quaiqtanee  who  were  frequentiy  makine  in- 
quiry, relative  to*  what  Mr.  Winterbotnam 
said  on  the  occasion,  the  sermon  having  been 
greaUv  misrepresented,  I  therefore  desired  that 
Z  mignt  have  it,  to  see  whether  it  corresponded 
with  what  I  recollected  of  it,  and  to  show  it 
to  mv  partieular  aequaintances,  that  I  might 
thmby  have  a  dcMible  testimony  to  confute 
the  reports  m  circulation,  my  owh  )«collectioQ 
and  the  semon  itself. 

'Cross-examined  by  Mr.  SeQeant  Sceftf « 

Fray  what  are  you,  Mr.  Gtbbs?— I  am  the 
pastor  of  that  church,  and  Mr.  Winterbotham 
IS  my  assistant. 

Are  you  ordained,  8ir? — ^I  have  been  or- 
dained forty-five  years. 

Are  you  not  engaged  in  trade  ? — I  married 
a  wife  vrbo  wfM  engm^  in  trad^  and  she 
conducted  the  trade  tm  within  these  seven 
yeartL 


Where  didrMr.  Winterbotham  come  from  ? 
—Mr.  Winterbotham  was  a  native  of  Ix>ndon. 

Did  not  Mr.  Winterbotham  serve  an  appren- 
ticeship in  Birmingham  ?-'I  have  reason  to 
believe  he  served  an  apprenticeship  in  London, 
and  has  never  been  in  Birmingham. 

Tell  me  Sir,  Did  not  Mr.  Winterbotham,  in 
his  sermon,  say  somethins  about  the  French  ? 
— I  am  not  sure  he  did  not  mention  the 
F^nch. 

Mr.  John  Wooion,  sworn.— Examined  by  Mr. 
East, 

Were  you  at  the  meetinj;  in  HoVs-knc,  on 
the  evenmg  or  the  18th  of  November  last  ? — 
I  was. 

Dkl  Mr,  Winterbotham  preach  that  even- 
ing ?— He  did. 

Were  you  there  the  whole  time  (tf  the  ser- 
vice ?— Y  es,  I  was. 

Did  the  defendant  utter  the  words  charged* 
in  the  first  count  ?— No,  he  did  not 

Did  the  defendant  say  any  thine  in  his 
sermon  about  magisterial  powers?— Yes. 

What  did  he  say  ?— The  defendant  insisted 
that  it  was  the  indispensable  duty  of  every 
subject  to  render  himself  subject  to,  and  sup* 
port  the  government  tinder  which  he  dwelt ; 
and  particularly  of  Christians,  as  the  person 
who  acted  otherwise,  broke  a  positive  scrips 
ture  command  which  says,  **  Let  every  soul 
be  subject  to  the  higher  powers — render  to  all 
their  dues,  tribute  to  whom  tribute,**  &c. 
The  defendant  adverted  in  a  very  cogent 
manner,  on  the  use  that  magistrates  were  of 
to  the  subject;  that  they  were  a  terror  to  evil 
doers,  and  a  praise  to  them  that  do  well ;  that 
they  were  the  ministers  of  God  for  putting  in 
force  the  civil  law  which  protected  our  persons 
and  property  from  the  hands  of  wicked  d»- 
slgnmg  men;  and  the  defendant  likewise  ob- 
served, that  they  were  of  further  use  in  pro* 
tecting  us  in  the  use  of  sp'uitiud  means,  that 
we  nught  worship  God  according  to  the  dic« 
tates  of  our  own  conscience,  none  dating  to 
make  us  afraid. 

Did  the  defendant  say  any  ihm^  about 
equality  ?— The  defendant  observed  it  would 
be  madness  for  any  one  to  suppose  that  man- 
kind could  subsist  without  proper  ranks,  for 
the  interest  of  all  were  mutually  blended — th^ 
poor  could  not  do  without  the  rich,  nor  tfi^ 
rich  without  the  poor :  and  that  it  was  obvioua 
firom  divine  revelation  that  there  were  diffe^ 
rent  degrees  among  the  glorified  spirits  iiii 
heaven,  such  as  angels,  archangels,  princi- 
palltie8,&c. 

Did  the  defendant  sm  any  thing  of  polities: 
or  of  the  French?— No;  the  defendant  did 
not  enter  into  a  <fiseussk>n  on  politics^  nor  did 
he  draw  any  political  inferences  from  his 
text— he  said  that  a  night  of  paean  and  papal 
darkness  had  long  covered  the  und,  but  was 
about  to  pve  way  to  the  elorious  gospel  of 
Jesus  Chnst,  the  knowle&e  of  which  be 
hopefl  would  reach  all  the  halntible  parts  nX 
jibegkbe.    Tbe  defendant  said  he  couH  cot 
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pass  unnoticed  the  fate  of  our  African 
brethren,  for  whom  he  said  much  had  been 
done  by  the  friends  of  huraanity,  yet  there 
stiil  remained  much  to  do ;  but  he  hoped  the 
period  would  soon  arrive  when  they  would 
enjoy  equal  privileges  wilh  others  now  in  a 
dinerent  situation. — ^The  defendant  sptike  of 
the  niiht  mentioned  in  his  text  in  a  spiritual 
view,  and  observed  to  his  hearers  that  a  nieht 
of  darkness  had  covered  their  minds,  and  tnat 
Satan  had  tyrannized  over  them,  and  kept 
them  in  bondage  until  the  knowledge  of 
Jesus  Christ  had  set  them  free. 

Cross  examined  by  Mr.  Serjeant  Lawrence. 

Do  you  always  attend  the  meeting  to  bear 
the  defendant  preach?— I  frequent^  attend 
when  opportunity  serves,  but  not  particularly 
to  hear  him. 

Pray  did  not  the  defendant  treat  of  politics 
in  his  sermon  ? — He  did  not,  except  in  the  < 
case  of  the  natives  of  Africa. 

Did  not  the  defendant  use  the  word  politics?  \ 
— ^Yes;  he  made  use  of  the  word 

How  did  he  apply  it?— He  siud,  in  the  i 
chapter  preceding  that  from  which  the  text  i 
was  taken  the  apostle  had  eiven  us  a  com- 
plete system  of  Christian  etliics,  but  in  the  ! 
chapter  of  which  the  text  was  a  part,  he  had 
given  us  a  system  of  Christian  politics.  \ 

Vny  tell  us  Mr.  Wooton,  did  not  the  de- 
fendant speak  of  France,  or  of  the  affairs  con- 
cerning the  French  nation  ? — He  did  not,  di- 
rectly or  indirectly. 

As  the  defendant  pities  the  Africans,  might 
he  not  speak  by  vray  of  commiserating  the 
distress  that  prevailed  in  a  neighbouring 
kingdom — France  ?-^He  might  have  spoken 
u  that  manner,  but  as  I  am  on  oath  I  do  not 
recolloct  he  gave  any  person  the  minutest 
reason  to  suspect  that  he  adverted  or  alluded 
to  the  French  in  any  manner  whatever. 

I  believe  Mr.  Wooton,  you  have  a  retentive 
memory,  Jiave  you  not? — It  has  been  ad- 
piitted  so  on  other  occasions. 

Did  you  ever  make  any  minutes  of  thia 
|ermon?-Idid 

When  did  yuu  make  those  minutes? — Im- 
mediately on  my  return  to  Plymouth  after  atr 
tending  the  sessions. 

How  came  you  then  to  make  minutes, 
having  made  none  before  ?— To  answer  this, 
I  beg  leave  to  intrude  on  your  patience  while 
I  relate  a  circumstance  that  took  place  prior 
to  it.  Soon  after  the  preaching  of  this  sermon, 
X  had  occasion  to  call  at  the  shop  of  a  Mr. 
P^arce  of  Plymouth ;  he  then  asked  me  if  I 
conld  recollect  any  part  of  thb  sermon.  I 
told  him  the  sermon  had  made  a  pecubar  im- 
pression on  my  mind,  as  I  thoug:nt  it  so  well 
.calculated  to  settle  the  minds  of  the  people  at 


notice  to  any  one  of  what  I  had  said,  as  I  did 
not  wish  to  have  any  thing  to  do  in  the  ailair. 
We  then  parted,  and  fearing  I  sboukl  be 
called  on,  I  Judged  it  prudent  to  bear  in  my 
mind  as  much  as  possible ;  and  seldom  a  day 
passed  but  I  pondered  in  my  mind  what  att 
first  made  the  most  slriidng  impressions,  until 
ray  return  from  Exeter;  and  then,  to  relieve 
my  mind,  I  committed.tbe  substance  of  what 
I  recollected  to  writing". 

Did  you  ever  read  this  sermon  ?--Not  a 
syllable  of  it  in  my  life. 

Yott  are  sure  that  what  vou  have  given  to 
evidence  is  the  truth? — I  am  no  way  in- 
terested in  speakinjg  for  the  defendant ;  it  is 
much  against  my  mclination  that  I  am  here, 
but  I  came  with  a  determination  to  speak  the 
truth,  and  nothing  but  what  my  conscience 
coincided  with. 

Mr.   Thomas  Caxworihy — ^Examined  by  Mr. 
Dampier. 

Were  you  at  the  meetiiM|  in  How'aJane,  on 
the  18th  of  November  last? — I  was. 

Did  Mr.  Winterbotham  preach? -He  did. 

Did  you  hear  the  whole  of  the  sermon  f^-I 
did. 

Did  Mr.  Winterbotham  utter  the  words 
laid  in  the  first  count  ? — Some  of  the  words 
were  made  use  of  by  him;  the  others  are 
entirely  perverted :  but  I  denjr,  in  tofo,  that 
Mr.  Winterbotham  said  an^  thing  in  his  ser- 
mon, in  the  sense  charged  in  the  iudictmenl. 

Did  Mr.  Winterbotham  say  that  magistnul 
powers  had  been  a  scourge  to  the  riehts  and 
liberties  of  the  people  ?--*No,  he  dia  not,  nor 
any  thing  like  it. 

Dkl  he  say  that  those  powers  were  usiuped  ? 
--No,  he  did  not ;  he  inculcated  obedience  to 
the  mapstcrial  powers. 

Did  Mr.  Winterbotham  utter  these  words, 
"  darkness  has  long  cast  her  veil  over  the 
land  ?*'— No,  he  spoke  of  a  night,  and  that  in 
a  religious  sense;  he  said  that  night  had 
overspread  the  world  before  the  light  of  the 
gpspel. 

Did  he  apply  the  idea  of  night  in  a  politi- 
cal sense  ?— No,  he  did  not  use  it  in  a  politi- 
cal sense. 

Did  Mr.  Winterbotham  make  use  of  the 
words  charged  in  the  second  count?— I  deny 
that  altogether. 

Did  Mr.  Winterbotham  say  aoy  Uiing  in 
his  sermon  in  favour  of  equali^  ?— No ;  on 
the  contrary,  he  said  that  man  must  be  m 
madman  or  fool,  who  had  any  such  concep- 
tions either  as  to  property  or  character. 

Did  the  defendant  ^ay  any  thing  in  his 
sermon  about  the  af&irs  of  France  ? — I  never 
heard  him  mention  any  thing  about  Krance ; 
the  only  part  of  his  sermon  which  related  to 


such  a  time ;  and  on  my  relating  &ome  part  of  ,  politics  was  in  his  paraphrasing  on  the  eleven 
Abe  sermon,  Mr.  Pearce,  to  my  surprise,  (old  •  preccdine  verses  to  the  text,  which  he  said 
^e  that  he  believed  there  would  be  a  neces-    contained  christian  politics, 
^ty  to  call  on  me  to  give  evidence,  as  two 
'young  men  had  pven  information  acainst 
l^p  ^rmpn :  I  desired  Mr.  Pearce  jU>  take  no 


Cross-examined  by  Mr  Ctapp, 
Po   you  constantly  attend  Mr.  Winter- 
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'botham's  preadiing?  —  sometimes  I  attend 
Mr.  Wintcrbotham,  sometimes  others,  as  I 
Hvc  at  Dock. 

>Vhat  led  you  to  attend  this  meeting  on  the 
ISA  of  November  ?  — Nothing  particular 
drew  me  thither. 

Did  you  make  any  minutes  of  the  sermon  ? 
— Yes,  I  did  make  minutes  of  what  I  recol- 
lected. 

When  did  you  make  minutes;  how  long 
Was  it  after  the  sermon  was  preached  ? — I  be- 
lieve about  a  month  afterwards. 

What  induced  you  then  to  make  minutes  of 
it  ? — It  was  in  consequence  of  the  various  opi- 
nions about  it 

Pray  did  you  ever  see  the  defendant's  ser- 
mon.— I  never  saw  or  read  the  sermon. 

How  came  you  to  be  so  particular  in  your 
recollection  ef  this  sermon? — I  took  parti- 
cular notice  of  it,  because  of  the  asper- 
sions thrown  on  it  a  few  days  after  it  was 
preached. 

"Mr.  Serjeant  Rooke  having  replied  on  the 
part  of  the  prosecution, 

Mr.  Baruu  Perryn  proceeded  to  sum  up 
the  evidence  :  he  stated  the  words  laid  in  the 
indictment,  and  observed,  that  two  witnesses 
liad  been  called  forward  in  support  of  them, 
both  young  men :   the  testimony  of  one  of 
these    witnesses    (Mr.   Darby),  the  learned 
judge  said,  they  must  put  out  of  the  question; 
for    though,  he    observed,  Mr.  Lyne,  the 
other  witness,  had  said,  that  he  did  not  com- 
municate his  notes  to  him  for  several  days, 
yet  Mr  Darby  acknowledged  that  he  copied 
nis  minutes  from  Mr.  Lyne's  on  the  next  day 
after  the  sermon  was  preached  ;   and  this  is 
farther  corroborated,  by  his  having  given  his 
evidence  in  Mr.  Lyne's  words;    he  said,  the 
jury  must  therefore  entirely  lay  aside  his  tes- 
timony ;  and  the  support  of  the  charges  would 
then  rest  on  the  testimony  of  one  youth. 
The  learned  jud^  then  observed,  that  on 
the  part  of  the  defendant  many  respectable 
aduH  persons  had  been  examined,  persons 
who,  he   observed,  were   in    the   constant 
habit  of  attending  on  tlie  defendant's  mi- 
nistry, and  therefore  might  be  supposed  to 
be  better  qualified  to  judge  of  the  doctrines 
he  advanced ;     these,    he  said,  had  unani- 
mously denied  the  words  laid  in  the  indict- 
ment, and  had  likewise  given  a  positive  evi- 
dence of  a  very  contrary  nature :    they  stated 
-    the  defendant's  sermon  to  breathe  nothing 
"but  loyalty,  peace,  order,  and  obedience  to 
the  law;  this  evidence,  he  observed, would 
be  duly  weiehed  and  considered  by  the  jury. 
The  learned  judge  farther  observed,  that  it 
liad  been  admitted  on  both  sides,  that  the 
defendant  was  a  sensible  man ;   and  it  was 
extremely  improbable  that  a  sensible  man, 
with  a  prosecution  hanging  over  his  head  for 
•  a  sermon  preached  on  3ie  5lh  of  November, 
should  aj^in  preach  another  sermon  on  the 
18th   of^the  same  month,  which  he  must 
.  kiMHv  would  again  bring  him  withia  the 


reach  of*the  law,  and  which,  if  the  testimony 
of  the  witness  for  the  crown  was  to  be  relied 
on,  contained  expressions  worse  than  the 
former.  The  learned  judge  observed,  that  it 
was  for  the  jury  to  determme,  what-deo;ree  of 
credit  was  to  be  given  to  this  evidence, 
against  the  unanimous  testimony  of  so  many 
o3ier  persons.  Under  the  circumstances,  he 
said,  he  could  not  think  the  defendant  guilty; 
^but  the  jury  were  to  determine  for  them- 
selves—  only  thev  should  remember  that 
after  the  verdict  of  yesterday,  if  the  defendant 
was  again  found  guilty,  it  would  be  his  utter 
rum. 

The  jury  desired  to  withdraw,  and  after 
being  locked  up  for  five  hours  and  a  half^  re- 
turned a  verdict  of  Guilty. 


COURT  OF  KING'S-BENCH. 

Thursday,  Nov,  na,  1793. 

The  counsel  fiar  the  defendant  spoke  in  mfr 
tigation  of  punishment  as  to  the  first  trial. 
But  with  deference  to  the  character  of  the 
learned  judge,  who  presided  at  the  triaJ, 
begged  leave  to  express  their  astonishment, 
that  he  had  omittea  in  his  report  much  of  the 
evidence  adduced  on  the  part  of  the  defen- 
dant, in  the  second.  That  five  jor  seven 
witnesses  had  expressly  sworn  there  was  no 
evil  tendency  whatever  in  this  sermon : — On 
the  contrary,  that  the  eeneral  tenor  of  it  was 
to  inculcate  dutiful  suomission  to  the  laws, 
&c- — and  that  one  of  the  witnesses  for  the 
prosecution  repeated  the  charge  in  the  indict- 
ment, at  the  trial,  almost  word  for  word, 
saying,  he  heard  Uiat  from  the  defendant's 
mouth,  although  he  admitted  he  neither  re- 
collected the  words,  nor  understood  another 
sentence  in  the  whole  sermon.  Upon  these 
and  other  grounds  the  learned  eentlemen  con- 
tended, that  had  the  learned  judge  before 
whom  the  cause  was  tried,  reported  these 
facts  as  they  appeared  in  evidence,  the  Court 
would  have  felt  themselves  boimd  by  uniform 
practice  to  grant  the  defendant  a  new  tdal  as 
to  the  second  indictment,  even  without  a 
word  being  said  bv  his  counsel.  But  what- 
ever evidence  roient  have  been  given  at  the 
trial,  and  althou^  the  learned  judge  himself 
strongly  inclineato  advise  the  jury  to  acquit 
the  defendant,  yet  they  could  not  travel  out 
of  the  report  in  this  stage  of  the  proceeding. 

The  Attorn^  General^  and  other  learned 
gentlemen  on  behalf  of  the  prosecution,  con- 
tended that  both  the  convictions  were  just; 
and  that  the  defendant's  case  was  such  as 
called  for  exemplary  punishment. 

Lord  Kenyan,  He  must  be  committed  now 
to  Newgate,  and  brought  up  the  last  day  but 
one  of  the  term. 

The  Defendant  was  accoidingly  committed 
to  Newgate. 
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Wednesday,  Natember  ^7, 

The  Attorney  General  prayed  the  judgment 
of  the  Court  on  the  defendant  Wiilutm  Wtn- 
terhoiham,  for  preachina:  two  seditious  ser- 
mons in  the  naoBtb  ol*  Noyember  last  at 
Plymouth, 

The  sentence  of  the  Court  was,  '*  That  for 
tiie  first  offence,  he  should  pay  to  the  king  a 
fine  of  ]0O/-,  and  be  imprisoned  in  the  New 
Prison,  Clerkenwell,  for  two  years ;  and  for 
the  second  offence,  that  he  should  pay  a  fine 
to  the  king  of  |00/.,  and  be  imprisoned  in  the 
New  Prison,  Clerkenwell,  for  two  years,  to 
commence  at  the  expiration  of  the  former 
period ;  to  find  surety  for  his  good  behaviour 
for  five  years,  himself  in  500^.  and  two  sure- 
ties in  200/.  each. 

The  Defendant  then  observed,  that  he 
hoped  he  should  have  had  an  opportunity  of 
addressing  their  lordships  on  this  case  when 
he  was  before  them  on  a  former  day,  but  he 
was  prevented  then  from  saying  any  thing ; 
he  thought  that  he  might  without  acting  un- 
constitutionally, or  in  a  manner  inconsistent 
with  the  character  of  a  good  subject,  who  had 
sworn  to,  and  was  bound  to  yield  obedience 
lo  the  law,  address  the  Court. — His  want  of 
information 

Lord  Kenyan,  What  is  the  tendency  of 
this  address?  It  was  the  duty  of  the  Court 
to  hear  every  thing,  eitlier  what  you  had  to 
say  for  yourself,  or  your  counsel  for  you,  be- 
fore sentence  was  pronounced.  It  is  too  late 
now.  You  know  you  might  have  applied  to 
the  Court  before  judgment:  the  Court  was- 
fully  inclined  to  hear  every  thing  that  was  ne- 
cessary. 

Dtfendant,  When  the  prosecution  was 
clos^  you  imsaediately  ordered  me  out  of 
courts  my  lord. 

Lord  Kenyan*  The  Court,  by  my  organ, 
ordered  you  out  when  the  business  was 
ovcri 
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Defendant*  I  am  conscious,  my  lord,  that 
if  I  had  had  tlie  privilege  of  addressing  the 
Court,  you  would  not  have  passed  the  sen- 
tence. 

Lord  Kenyan,  If  there  is  any  thing  more 
to  be  said  upon  the  case,  it  jnusl  be  ^piied 
to  the  fountain  of  mercy :  whatever  b  to  be 
urged  must  be  urged  to  his  majesty  ;  and  if 
mercy  be  fit  to  be  shown,  no  abuse  of  situa- 
tion will  prevent  it  from  being  exercised^ — We 
cannot  hear  any  more :  the  business  of  the 
Court  must  be  done. 

The  Defendant  was  then  conducted  to 
prison. 


I  have  been  favoured  by  the  Rev.  Mr. 
Winterbotham  with  a  communication  reiatixzg 
to  these  proceedings  against  him;  from  which 
I  extract  the  following  passage,  stating  the 
manner  in  which  a  change  of  the  place  of  hi^ 
imprisonment  was  obtained,  and  bearing  ho- 
nourable testimony  of  his  gratitude  to  the 
eminently  learned  and  upright  perscm  by 
whose  kind  co-operation  that  chan^  was 
effected. 

'<  In  consequence  of  an  application  made 
to  Mr.  Justice  Grose,  at  chambers,  by  Mr, 
Dampier,  one  of  my  counsel,  with  the  con- 
sent and  approbation  of  the  present  lord 
Eldon,  then  attorney -general — whose  polite 
and  humane  attention  on  that  occasion  will 
never  be  erased  from  my  mind,— between  the 
period  of  the  sentence,  and  the  following 
Hilary  t/erm  an  alteration  of  the  sentence,  so 
far  as  to  the  place  of  confinement,  was  ob- 
tained ;  and  his  majesty's  gaol  of  Newgale, 
at  my  own  request,  substituted.  This  request 
was  made  on  the  ground  of  the  disposition 
and  conduct  of  the  gaoler,  and  the  inconve- 
niences of  the  prison,  w^hich  did  not  admit 
of  my  separation  from  felons  without  snU- 
mitting  to  his  extortion." 
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The  Indictment  found  in  October  Session 
last,  stated— CMfn/  l«r. 

Til  AT  Thomas  Briellat,  of  the  parish  of  St. 
Leonard,  Sboreditcb,  in  the  county  of  Mid- 
dlesex, pumD-raaker,  being  a  malicious,  sedi- 
tious, and  ill-dbposed  person,  and  wickedly 
and  seditiously  devising  and  intending  to 
move  and  incite  the  liege  subjects  of  our  said 
lord  the  king  to  hatreid  and  dislike  of  the 
constitution  of  the  goTemment  of  this  realm, 
and  to  cause  the  said  subjects  to  wish  for,  and 
to  endeavour  to  procure  a  subversion  of  the 
said  constitution,  on  the  17th  day  of  October, 
in  the  thirty-third  year  of  the  reign  of  our 
said  lord  the  king,  at  the  parish  aforesaid,  in 
the  county  of  Middlesex,  aforesaid,  in  a  cer- 
tain conversation  which  he  the  said  Thomas 
Briellat,  then  and  there  bad  and  held,  of  and 
concerning:  the  constitution  of  the  govern- 
ment of  this  realm,  in  the  presence  and  hear- 
ing of  divers  lie^e  subjects,  of  our  said  loni 
the  king,  unlawfully  and  seditiously  did  utter, 
publish,  and  declare  with  a  loud  voice,  the 
malicious,  seditious,  and  inflammatory  words 
fbllowine,  that  is  to  say,  a  reformation  (mean- 
ing a  reformation  in  the  sovemment  of  this 
realm)  cannot  be  effectea  without  a  revolu- 
tion (meaning  a  subversion  of  the  constitu- 
tion of  the  government  of  this  realm)  in  con- 
tempt of  our  said  lord  the  king  and  his  laws, 
to  the  evil  and  pernicious  example  of  all  others 
in  the  like  case  offending,  and  aeainst  the 
peace  of  our  said  lord  the  king,  his  crown, 
and  dignity. 

CmuU  ind, 

IfM  the  aforesaid  Thomas  Briellat  bcinz 
such  person  as  aforesaid,  and  wickedly  and 
seditioasly  devising  and  intending  to  move 
and  incite  the  liege  subjects  of  our  said  lord 
^e  king^  to  hatred  and  dislike  of  our  said 
hwd  the  kiaZf  and  of  the  re^l  power  and 
office  eslablisned  bv  law  withm  this  realm, 
aind  to  cause  the  said  aiilgects  to  wish  for,  and 
to  endaavour  to  procure  tiie  abolition  of  the 
sakl  power«iid  offioa»  oa  the  same  day  and 
year  aforesaid,  at  the  pariah  aforesaid,  in  the 
oonnty  aforesaid,  hi  a  certain  conversation. 
w4nih  helhi^  said  Tliomaa  Briellat,  then  and 
there,  had  and  held,  of  and  coooemhig  the 
people  of  this  realm^  and  the  constitution  of 
the  gdtdrAtnMt  thereof,  in  the  presence  ahd 
limiting  of  divers  liege  subjects  of  our  teid 
lord  the  king,  unlawudly  and  seditiously  did 
utter,  publish^  and  declare  with  a  loud  voice, 

♦  Taken  in  short-hand  by  Ramsey. 
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the  malicious,  seditious,  and  inflammatory 
words  following,  that  is  to  say,  we  (meaning 
the  people  of  this  realm)  have  no  occasion 
for  kings  (meaning  anv  kings  of  this  realm). 
In  contempt,  &c.  to  the  evil  and  pernicious 
example,  &c.  and  against  the  peace,  &c. 

Couni  Srd. 

That  the  said  Thomas  Briellat,  so  beins 
such  person  as  aforesaid,  and  so  devising  and 
intending  as  last  aforesaid,  on  the  same  day 
and  year  aforesaid,  at  the  parish  aforesaid,  in 
the  county  aforesaid^  in  a  certain  oonversa- 
tion,  which  he  the  said  Thomas  Briellat,  then 
and  there  had  and  held,  of  and  concerning 
the  power  and  office  of  a  king  of  this  realm, 
among  others  in  the  presence  and  hearing  of 
divers  liege  subjects  of  our  said  lord  the  kmg» 
unlawfully  did  utter,  publish,  and  declare  with 
a  loud  voice,  the  malicious,  seditious,  and  in- 
flammatory words  following,  that  is  to  aarJ 
there  never  will  be  any  good  times  until  sul 
kings  ^meaning  among  others  the  kine  of 
this  realm)  are  abolished  from  the  face  ofthe 
earth.  In  contempt,  &c.  to  the  evil  and  per- 
nicipus  example,  &c.  and  against  the  peace^ 
&c. 

Count  Ath. 

That  the  said  Thomas  Briellat,  so  beif^e 
such  person  aforesaid,  and  so  devising  ana 
intending  as  last  aforesaid,  on  tiie  same  day 
and  year  aforesaid,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  in  a  certain  conversation 
which  he  the  said  Thomas  Briellat,  then  and 
there,  had  and  held,  of  and  concerning  the 
office  and  power  of  a  king  of  this  realm  among 
other  things,  in  the  presence  and  hearing  of 
divers  liege  subjects  of  our  said  lord  the  kmr, 
unlawfully  and  seditiously  did  utter,  publish, 
and  declare  with  a  loud  voice,  that  there 
never  would  be  any  peace  untU  all  the  kings 
(meaning  among  others  the  king  of  this 
realm)  were  abofished,  in  contempt,  &c.  to 
the  evil  and  pernicious  example,  &c.  and 
against  the  peace,  &c. 

Comni  6th. 

That  the  said  Thoinas  Briellat,  so  beins 
such  person  as  aforesaid,  and  so  devising  and 
intending  as  last  aforesaid,  on  the  same  day 
and  year  aforesaid,  at  the  parish  aforesaid,  in 
the  count^^  aforesaid,  in  the  presence  and 
hearing  of  divers  liege  subjects  of  otir  said 
lord  the  king,  unlawmUy  and  seditiously  did 
utter,  publish,  and  declare  with  a  loud  voice, 
the  malicious  and  seditious  words  fbllowing, 
that  is  to  say,  there  never  will  be  any  peace 
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or  good  times  until  all  kings  (meaninc  amone 
others  the  king  of  this  r«Jtn)  are  aoolished 
from  the  fiicc  of  the  earth.  In  contempt,  &c. 
to  the  evil  and  pemtcioia  example,  &c.  and 

against  the  peace,  &c. 

Count  6ih, 

That  the  said  Thomas  Briellat  so  bein^ 
such  person  as  aforesaid,  and  so  devisinz  and 
intending  as  last  aforesaid,  on  the  same  day 
and  year  aforesaid,  at  the  narish  aforesaid,  in 
the  county  aforesaid,  unlawfully  and  sedi- 
tiously in  the  presence  and  hearing  of  divers 
liege  subjects  of  our  said  lord  the  king,  did 
utter,  public,  and  declare  with  a  loud  voice, 
that  there  never  would  be  any  peace  until  all 
kings  (meaning  among  others  the  king  of  this 
realm)  were  abolished.  In  contempt,  Ike,  to 
the  evil  and  peruicious  example,  &c.  and 
against  the  peace,  &c. 

OmiU  7ik, 

That  the  said  Thomas  Briellat,  so  being 
such  person  as  aforesaid,  and  so  devising  and 
intending  as  last  aforesaid,  on  the  same  day 
and  year  afore<taid,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  in  a  certain  conversa- 
tion, which  he  the  said  Thomas  Briellat.  then 
and  there,  had  and  held,  of  and  concerning 
tlie  power  and  office  of  a  king  of  this  realm 
among  others,  in  the  presence  and  hearing  of 
divers  liege  subjects  of  our  said  lord  the  kme, 
unlawfully  and  seditiously,  did  utter,  publish, 
and  declare  witli  a  loud  voice,  the  malicious, 
seditious',  and  inflammatory  word«i  following, 
that  is  to  say,  tt  is  my  f meaning  his  own  the 
said  Thomas  Briellat)  wish  that  there  were  no 
kings  at  all  (meaning  thereby,  and  being  un- 
derstood to  mein,  that  he  the  said  Thomas 
Briellat,  wished  that  there  was  no  king  of 
this  realm  among  others).  In  contempt,  &c. 
to  the  evil  and  pernicious  example^^c.  and 
against  the  peace,  &c. 

Count  Zth. 

That  the  said  Thomas  BrielUit,  so  beine 
such  person  aforesaid,  and  so  devising  and 
intending  as  last  aforesaid,  on  the  same  day 
a^d  year  ^foresaid,  at  the  parish  aforesaid,  in 
tlie  county  aforesaid,  in  a  certain  conversa- 
tion, which  be  the  said  Thomas  Briellat,  then 
and  there,  had  and  held,  of  and  concerning 
tiM  power  and  office  of  a  king  of  this  realm, 
attong 
divers  1 
unlawfully 

and  declare  with  a  loud  voice,  that  it  was  the 
wish  of  him  the  said  Thomas  Briellat,  that 
there  were  no  kings  at  all  (meaning  ther^y 
and  bemg  understood  to  mean  no  king  of  this 
realm  amone  others).  In  contempt,  &c.  to 
the  evil  and  pernicious  example,  &c.  and 
against  the  peace,  &c. 

Ccmat  9th. 

That  on  the  same  day  and  year  aforesaid, 
an  open  and  public  war  was  prosecuted  and 


carried  on  between  our  said  lord  the  kingt 
and  the  persons  exercising  the  powers  of  co^ 
vemment  of  France;  that  is  to  say,  at  Sic 
parish  aforesakl,  in  the  county  afbrmid.  aad 
that  the  aforesaid  Thomas  Briellat  so  being 
such  person  aforesaid,  and  being  greatly  dis- 
affected to  our  said  lord  the  king  and  his  ad- 
ministration of  the  government  of  this  realm, 
and  wickedly  and  maliciously  devising  and  in- 
tending to  liiove  and  incite  the  liege  subjects 
of  our  said  k>rd  the  king  to  hatred  and  dislike 
of  our  said  lord  the  king  and  of  his  adminis- 
tration of  the  government  of  this  realm  on 
the  same  day  and  year  aforesaid,  and  durinz 
the  existence  of  the  said  war,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  in  the  pre- 
sence and  hearing  of  divers  liege  subjects  of 
our  said  lord  the  king,  unlawfully  and  sedi- 
tiously did  utter,  publish,  and  declare  with  a 
loud  voice,  the  malicious,  seditious  and  in- 
flammatory words  following,  that  is  to  sav,  I 
(nneaning  himself  the  said  Thomas  Briellat) 
wish  the  French  would  land  one  hundred 
thousand  men  in  England  to  fight  against 
the  government  party.  In  contempt,  &c.  to 
the  evil  and  pernicious  example,  &c.  and 
against  the  peace,  &c. 

Ctmnt  lOfA. 

That  the  aforesaid  Thomas  Briellat,  so  be- 
ing such  person  as  aforesaid,  and  devising  and 
intending  as  last  aforesaid,  on  the  same  day 
and  year  aforesaid,  and  durina  the  existence 
of  the  said  war,  at  Hackney  aforesaid,  in  the 
county  aforesaid,  in  the  presence  and  hearing 
of  divers  liese  subjects  of  our  saki  lord  tiie 
kine,  unlawfully  and  seditiouslv  did  utter, 
publish,  and  declare  with  a  loud  voice,  that 
he  the  said  Thomas  Briellat,  wished  the 
French  would  land  in  England,  to  fight 
against  the  government  party.  In  oontempi, 
&c.  to  the  evil  and  pernicious  exampley&c. 
and  against  the  peace^&c. 

Count  \Uh. 

That  the  aforesaid  Thomas  Briellat^  so 
bein^  such  person  as  aforesaid,  and  devising 
and  mtending  as  last  aforesaid,  on  the  same 
day  and  vear  aforesaid,  and  durii^  the  ex* 
istence  of  the  said  war«  at  the  parish  afiaie* 
said,  in  the  county  afomakl,  in  the  presence 
and  hearing  of  divers  liege  subjects  of  our 
said  lord  the  king,  unlawfuUv  and  seditiously 
did  utter,  publish,  and  declare  with  a  kmd 
voice,  that  he  the  said  Thomas  BrieUat, 
wished  that  the  Flrench  would  land  one  bnn- 
dred  thousand  men  in  England.  In  ood- 
tempt,  &c.  to  the  evil  and  pernicious  exam* 
pie,  &c.  and  against  the  peace,  &c  Pki» 
Not  Guilty. 

Counulfor  the  Crown — ^Mr.  Silvester  [Com- 
mon Serjeant  of  the  City  of  Londonj;  Mr. 
Baldwin* 

SoUciton Messrs.  Chamberlayne  and 

White,  Lincoln  Vinn* 
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Omnul  far  the  Dtfendant'^'^-^iiT.  Felix 
Vaugbao,  Mr.  Guroej. 

Soiicitor^MT,  Martio^  Richmond-buildings, 
8oho. 

JURT. 


Thomas  lingham 
Francis  Sellars 
William  Collins 
Thomas  Alexander 
James  Dukes 
Golden  Cock 


Stephen  Skelton 
William  Cornelius 
Jarvis  Buck 
George  Sanderson 
John  Langfield 
William  Dennis. 


Mr.  Silvester.  Mt.  Chairman;*  May  it 
please  you,  Sir,  and  you  gentlemen  of  the 
jury.  This  is  an  indictment  against  the  de- 
fendant at  the  bar  for  speaking  many  sedi- 
tious and  inflammatory  words.  You  have 
heard  them  particularly  ftad  to  the  prisoner, 
and  a  more  inflammatorv  set  of  words  could 
lK>t  be  got  together  by  the  wickedest  subject 
of  this  kingdom.  It  first  of  all  states,  that  he 
Said,  there  could  be  no  reformation  without  a 
revolution;  that  is  to  say^  whatever  grie- 
vances there  might  be  of  ever  so  small  a  na- 
ture, in  the  government  of  this  country,  it 
was  necessarv  to  overturn  that  government, 
and  destroy  the  power  which  exists  now,  un- 
der which  we  so  happily  live,  and  enjoy  the 
protection  of  our  property,  and  every  thing 
that  is  dear  to  us. 

•  Gentlcnicn,  the  next  set  of  words  are,  that, 
he  Hashes  there  were  no  kings  in  this  coun- 
tiy.  Why,  gentlemen,  the  wishing  to  anni- 
hilate nny  one  part  of  our  happv  constitution 
would,  in  effect,  destroy  the  whole. 

Gentlemen,  the  next  set  of  words  is,  that 
be  wished  that  ten  thousand  men  of  our  bit- 
terest enemies  would  land  in  this  country. 
Can  there  be  a  worse  subject  existing  than 
the  man  who  oould  harbour  these  ideas  in  his 
breast  for  a  'single  moment?  Would  not  go- 
vernment, or  those  persons  employed  under 
the  government  to  protect  our  lives  and  liber- 
ties, have  neglected  their  duty  if  they  bad 
not  btuught  such  a  man  forwards,  for  your 
deoifiion  to  determine  the  question,  whether 
he  did  or  did  not  speak  these  words  f 

Gentl^ien,  that  is  the  only  question  you 
httve  to  try, — whether  that  man  at  the  bar 
spokQ  any  of  the  words  alleged  in  this  indict- 
ment;  and  what  will  you  say  gentlemen,  when 
I  tell  you  that  that  man  is  a  man  of  property, 
is  a  man  in  a  situation  of  life  to  have  mflucnce 
m  his  neighbourhood.  The  defendant  is  a 
man  following  the  trade  of  a  pump-maker, 
possessed  of  land  and  houses,  whicn  he  en- 
joys under  the  protection  of  the  law.  Gen- 
tOTfen  the  words  spoken  were  mentioned  at 
a  time  when  there  was  much  fear  in  this  great 
city,  that  those  persons  who  wbhed  to  over- 
turn the  government  were  ripe  for  an  insur- 
rectioik  You  all  know  the  arts  which  were 
made  use  of  by  wicked  and  designing  men 
publishing  abominable  books,  handing  about 

♦ 
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hand-bins  on  purpose  to  excite  sedition  every 
wher^,  that  the  good  citizens  were  obliged  to 
meet  for  the  purpose,  of  associating  themselves 
together,  to^sistall  levellers,  and  all  persons 
who  would  wish  to  overturn  the  government. 
At  that  time  he  went  to  the  house  of  a  Mr. 
Goodman,  and  ther^  he  made  use  of  the  ex« 
prcssions  stated  in  this  indictment ;  the  pulw 
lican  was  exceedingly  oifended  at  it.  but  he 
did  not  at  that  moment  stand  forwara  to  give 
evidence  to  the  magistrate,  because  he 
thought,  perhaps,  that  upon  mature  reflec- 
tion. Mr.  Brieilat  would  not  offend  against 
the  laws  of  his  country,  he  wished  that  the 
public  should  not  know  that  in  a  neighbour- 
nood  near  Spitalfields,  where  there  are  so 
many  manufacturers,  many  of  them  at  thi^ 
time  out  of  bread,  ripe  for  any  thing,  and  who 
might  get  something  by  confusion,  when  they 
could  not  get  bread  by  their  honest  laboinr; 
he  did  not  mention  it  till  the  24th  of  last 
month,  when  by  the  artifice  of  Mr.  Brieilat 
and  others,  it  was  publicly  spread  abroad,  that 
a  meeting  was  to  be  held  in  his  premises 
and  field  in  the  Hackney-road,  where  they 
boasted  that  they  would  have  thousands  of 
persons  to  come,  whose  sense  they  were  to 
take  upon  the  propriety  of  a  reform  and  upon 
the  idea  of  a  reformation.  The  moment  Mr. 
Goodman  heard  this,  his  fears  were  alarmed ; 
he  recollected  as  every  one  of  us  must  re- 
collect, that  in  the  year  1780  a  number  of  men, 
— ^religious  men, — associated  together  called 
the  Protestant  association,  with  good  inclina- 
tions  and  good  intent ;  that  a  mob  was  got 
together,  and  when  that  hydra-headed  mon- 
ster was  assembled,  it  was  impossible  to  stop 
its  ravages.  Your  town  was  laid  waste  and 
your  property  destroyed :  it  therefore  became 
the  duty  of  Mr.  Goodman  to  give  notice,  that 
it  was  reported  in  Spitalfields  where  there  an; 
thousands  of  inhabitants,  who  are  of  the  lower 
class  and  of  the  poorer  sort  of  the  people,  that 
they  were  to  meet  in  the  field  belonging  to 
the  defendant.  Alarmed  at  this,  he  went  to 
the  magistrates  and  gave  information ;  the 
magistrates,  active  to  do  their  duty  and  to 
protect  their  fellow  subjects,  went  there  with 
a  number  of  constables;  when  they  came 
there  they  found  pretty  nearly  a  thousand 
people,  assembled  in  Mr.  Briellat*s  field,  witit 
himself  there ;  and  by  their  exertions,  their 
manly  exertions,  they  dispersed  the  meeting, 
and  no  harm  was  done.  The  public  are> 
obliged  to  those  magistrates, a  fire  rai^t  hbv4 
been  kindled  in  that  quarter  of  the  towa 
which  might  spread  to  us  all:  Qod  knows 
what  might  have  been  the  consequence ;  it  is 
easy  in  this  country  to  collect  a  mob,  but  it  is 
impossible  to  euide  it. 

One  would  have  thought  that  the  present 
situation  of  a  ncighbouriiig  kingdom,  where  a 
black  catalogue  of  vices  has  been  committed, 
where  there  is  not  an  ofience  that  one  can 
name  almost  but  they  have  committed :  ra- 
pine, sacrilege,  perjury,  murder,  in  short  every 
offence  that  in  the  catalogue  of  vices  you  can 
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possibly  eniiinerate  or  suggest  to  your  mind, 
has  been  committed  by  those  persons.  What 
would  have  been  the  conse<)uence,  God  only 
knows,  had  not  our  fellow  citizens  assembled 
in  this  town,  animated  and  spirited  up  by  men 
who  had  some  property  at  stake  to  preserve 
that  property. 

.  Gentlemen,  my  case  is  a  very  short  one, 
and  a  very  plain  one;  it  requires  neither  art 
nor  ingenuity. 

.  Genllemen,  it  does  not  depend,  I  say,  upon 
much  argument  or  ingenuity,  it  depends  upon 
whether  those  words  were  spoken  ?  you  will 
have  ihem  proved  to  you^  not  by  (Hie,  but  by 
several  witnesses ;  you  will  have  it  proved,  in 
the  first  place,  that  he  said  a  reformation 
could  not  be  effected  without  a  revolution. 
You  will  have  it  proved,  in  the  next  place, 
that  he  said  that  kings  were  not  necessary, 
And  you  will  have  proved,  that  aggravated 
part  of  the  charge  in  the  indictment,  that 
tlierc  is  a  man  existing  in  this  country,  wish- 
ing that  all  the  male  part  of  the  royal  family 
were  destroyed,  and  that  the  female  part 
were  confined.  Can  you  conceive  for  a  mo- 
ment, so  horrid  a  wish  as  that  of  having  any 
set  of  men  to  be  destroyed  by  the  hand  of 
the  executioner  ?  An  Englishman  shudders  at 
the  idea  of  destroying  any  body.  It  will  be 
proved  to  you  that  those  words  were  spoken ; 
that  he  wished  that  the  bitterest  of  our  ene- 
mies, who  have  given  an  example  to  the 
world  that  there  is  no  cruelty  but  they  are 
capable  of,  that  they  would  land  in  this  coun^ 
try  ten  thousand  men. 

Gentlemen,  is  it  possible  there  can  be  any 
Englishman  existing  who  could  wish  that  his 
fellow-subjects  might  fall  by  the  hand  of  the 
assassin,  because  whatever  the  event  might 
have  been,  many  of  our  fellow-subjects,  many 
of  our  relations  might  have  lost  their  lives. 
Therefore,  I  say,  it  these  words  are  proved, 
you  will  think,  not  only  that  the  defendant 
deserves  punishment,  but  that  he  deserves 
exemplary  punishment  indeed.  He  has  plead- 
ed not  guilty,  it  is  therefore  necessary  on  my 
part  to  prove  the  words :  when  I  have  done 
that,  what  kind  of  defence  can  be  set  up  for 
him,  or  for  any  other  man  under  the  like 
circiunstances  I  cannot  conceive,  going  as  far 
as  ingenuity  can  go;  for  he  has  the  assistance 
4>f  a  very  ingenious  gentleman.  But  you  are 
plain  men  Eke  myself,  you  are  to  attend  to 
the  evidence,  and  if  the  facts  are  proved^  it  is 
sot  all  the  ingenuity  that  man  is  capable  of, 
that  can  divert  your  minds  from  doing  that 
which  is  right :  you  will  judge  upon  the  evi- 
dence, and  upon  that,  pronounce  your  verdict 
The  only  possible  defence  that  can  suggest 
itself  to  my  mind  is,  that  he  did  not  speak 
the  words.  I  vow  to  God  I  should  be  happy 
if  he  could  prove  it  I  should  be  happy  irne 
could  go  away  iirom  this  bar,  having  proved 
that  that  man  does  not  exist  in  this  country, 
or  any  other,  who  could  wish  to  see  his  fdr 
low-subjects  destroyed,  the  government  over- 
turned, and   aaarcby  and  confusion  reign 


through  the  land ;  if  he  does  exist,  he  b  the 
subject  of  punishment;  and  if  be  does  not,  I 
am  sure  you  will  be  happy  as  well  as  totseh 
in  acquitting  that  man,  and  in  going  forth 
into  the  world  rejoicing  that  such  a  character 
does  not  exist 

Mr.  Vaugkan,  Mr.  Chairman ;  I  submit  an 
objectlbn  to  part  of  this  indictment,  whidi  I 
conceive  will  not  be  opposed  by  the  gentle- 
men on  the  other  side;  it  is  a  clerical  error ; 
but  I  feel  that  I  am  bound  to  take  all  those 
fair  advantages  on  behalf  of  my  client,  that 

§  resent  themselves  upon  the  (ace  of  the  in- 
ictment,  and  1  now  take  HbaX  advantage.  I: 
is  to  the  two  last  counts.  I  submit  the  wonk 
ought  to  be  laid  with  certainty :  they  are  lakl 
in  this  manner :  That  the  said  Thomas  Briei- 
lat,  at  Hackney,  at  the  parish  aforesaid,  ia 
the  county  aforesaid,  did  so  and  so.  Nov, 
Sir,  the  place  where  the  rest  of  the  indict- 
ment is  mid,  is  in  the  parish  of  St  Leonard, 
Shoreditch ;  and  therefore  I  conceive  it  wiU 
not  be  opposed  by  the  gentlemen  on  the  other 
side. 

Mr.  Silvester.  It  is  not  usual,  in  this  stage 
of  the  cause,  to  make  suth  an  objectioB ;  but 
the  gentleman  very  well  knows,  in  the  &M 
place,  that  if  any  one  of  the  counts  is  md. 
It  will  be  sufficient ;  and,  in  the  second  place, 
it  does  appear  to  be  in  the  county  of  Mid- 
dlesex. 

Mr.  Vaugkan,  The  only  answer  that  ap- 
pears to  me  necessary  to  give  to  the  reply  oi 
Mr.  Common  Serjeant  is,  that  in  Gro.  Car. 
465,  which  is  likewise  mentioned  in  Hawkins, 
there  is  this  observation :  **  It  seems  agreed 
by  all  the  books,  that  the  place  where  the 
offence  was  committed  must  be  all^^ged  in 
such  a  manner  as  is  perfectly  firee  from  all  re- 
pugnance and  inconsistency ;  for,  if  one  and 
the  same  offence  be  laid  at  two  diJOTereiit 
places,  or  at  the  town  of  B.  aforesaid,  where 
no  such  town  was  mentioned  before,"  (not 
where  no  such  county  was  mentioned  before, 
but  where  no  such  town  was  mentioned  be- 
fore), '*  the  indictment  is  void."  Thai  is  the 
passage  in  Hawkins. — ^Now  I  will  read  you 
the  words  in  Croke.  from  which  it  was  taken. 
'^  It  was  held  by  the  judges,  upon  a  motion 
in  the  King's-bench,  that  because  it  was  laid 
to  be  done  in  Shoreditch,  and  Shoreditch 
not  being  in  the  record,  that  judgment  was 
tainted.** 

Mr.  Silvtder,  Yoti  must  move  in  arrest  of 
judgment,  and  at  no  other  time. 

Mr.  Vaufhan.  I  b^  leave  to  say  that  any 
time  is  a  time  for  the  objection. 

Mr.  Gum^^  It  is  perfectly  indifieient  to 
us  whether  the  objection  is  taken  now,  or  in 
arrest  of  judgment. 

Mr.  Vaughan.  We  do  not  care  about  it; 
but  for  the  sake  of  precedent,  I  think  it  is 
necessary  the  Court  should  determine  it 
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Evidence  fOR  the  Crown. 

William  Goodman  sworn.— Examined  by  Mr. 
Silvester, 

You  are,  I  believe,  a  victualler? — Yes. 

Do  you  know  Briellat  ?— Yes. 

What  is  he? — ^A  pump-maker. 

Where  does  he  live  ?'Hi6  house  is  in  Holy* 
well-street,  and  he  has  a  bouse  in  Hackney- 
road.  A  short  time  previous  to  the  meeting 
of  the  pansh  of  St.  Leonard,  Shoreditch, 
against  the  republicans  and  levellers,  Mr. 
Briellat  came  to  my  house  at  seven  o'clock  in 
the  evening,  or  between  seven  and  eight. 
After  the  usual  compliments  to  the  company 
he  said^  that  he  had  been  robbed  of  the  tree 
of  liberty,  which  he  woidd  not  have  lost  for 
two  guineas ;  there  was  no  more  to  be  got, 
and  Uiat  it  was  a  valuable  piece,  and  ought 
to  be  stuck  up  in  all  Christian  families.  The 
conversation  then  turned  upon  how  they  were 
to  dispose  of  the  king,  our  king. 

Whom  was  Briellat  talking  to  ? — ^I  believe 
Mc.  Davis  was  there,  and  su  or  seven  other 
persons. 

Was  an V  thing  said  before  that?— Not  that 
I  know  01 ;  there  was  some  gentleman  said 
the  king  -had  lived  a  lazy  life  a  long  time; 
that  he  thought  he  ought  to  work  for  his 
living:  another  person  said  he  had  not  been 
brought  up  to  work,  consequently  he  could 
not  work  for  his  livins :  Briellat,  less  merciful 
than  any  of  them,  said,  I  would  have  all  the 
male  branches  put  to  death. 

Of  whom?— The  royal  family.  The  fe- 
males should  have  a  small  allowance,  and  be 
confined  so  that  they  should  do  no  mischief; 
the  company  present,  part  of  them,  however, 
expressed  a  eit^it  deal  of  indignation  at  what 
Bnellat  hacT  said,  and  that  is  all  that  I  re- 
collect passed  at  that  time.  I  recollect  one 
more  circumstance,  that  he  said  to  a  Mr.  Tate 
ofthe  Borough,  that  we  were  fools;  he  said 
what  we  were  about  to  do  was  for  the  good 
of  posterity. 

Mr.  Ckaimum,  That  who  were  fools? — 
Meaning  the  peoi>le  that  opposed  him  at  the 
time,  tSaX  he  being  an  ola  man  mieht  not 
reap  sny  benefit  mm  it,  but  his  oiildren 
would  uhp  h»d  any. 

What  was  it  that  thejr  were  to  reap  benefit 
from  ? — ^From  an  alteration,  a  revolution. 

Do  you  recollect  the  very  words? — I  don't 
recollect. 

Try  and  recollect? — ^From  a  reduction  of 
taxes. 

Mr.  Vaughan,  When  was  this? — A  short 
time  previous  to  the  19th  of  December,  1799. 

On  the  19th  you  saw  him  again? — Yes,  he 
came  into  my  house  I  believe  about  nine 
o'clock  at  night,  in  company  with  a  Mr.  Ben- 
son a  tobacconist ;  he  tnen  said  that  a  refor- 
mation could  not  be  effected  without  a  revo- 
lution. 

Jury.  What  time  was  that?--On  the  19th 
of  December,  1799 ;  I  told  him  that  if  he  re- 
peated thoae  woids^  I  would  take  faim  into  cus- 


A.  D.  179S.  t918 

tody ;  he  said  that  it  must  be  so,  and  it  could 
not  be  done  without  it,  and  that  he  was  a  re- 
publican, and  gloried  in  beine  so. 

Mr.  Chairman,  What  did  Tie  say  when  you 
told  him  that  if  he  repeated  those  words  you 
would  take  him  into  custody  ?— He  did  not  re- 
peat the  words,  but  said,  it  must  be  so,  it 
could  not  be  otherwise,  it  could  not  be  done 
without. 

Mr.  Chairman,  And  that  he  was  a  republi- 
can?— ^Yes,  and  gloried  in  being  so;  I  told 
him  he  was  a  very  bad  man,  and  desired  he 
would  never  enter  my  room  again. 

You  told  him  you  did  not  desire  to  see  him 
in  your  house  again  ? — ^Yes,  he  told  me  he 
should  come  whenever  he  pleased. 

Has  he  ever  been  in  the  house  since?— *^ 
No. 

You  did  not  take  him  up  then  ? — ^No. 

When  was  it  that  you  gave  the  information 
of  this,  and  upon  what  account  ? — In  conse-' 

auence  of  the  information  I  had  received  on 
le  29d  of  October  last ;  I  believe  two  days 
previous  to  the  meetins  in  Hackney-road, 
which  was  I  believe  on  1  nursday. 

What  meeting  do  you  mean  ? — A  meeting 
of  persons  to  get  at  the  minds  of  the  people, 
and  to  reduce  the  taxes. 

Was  there  a  meeting  there? — ^Yes,in  Hack- 
nev-road,  in  the  house  of  Briellat,  and  in  his 
field  likewise. 

That  was  on  the  94th,  was  it  ? — Yes,  on 
Thursday  the  94th. 

What  number  of  persons  were  assembled  ? 
— There  were,  to  the  best  of  my  knowledge, 
two  or  three  hundred  persons,  as  far  as  I- 
could  judge. 

Among  them  did  you  see  Briellat? — ^Yes,  I 
saw  him  two  different  times,  once  in  the  one' 
pair  of  stairs  room,  and  I  saw  him  in  the  yard, 
standing  upon  a  table  I  beUevo,  however, 
exalted  upon  something. 

What  was  he  doing  ? — Attempting  to  speak, 
I  believe,  but  I  did  not  hear  what  he  said,  I 
saw  his  mouth  move. 

You  were  informed  on  Tuesday,  that  the 
meeting  was  to  he  on  Thursday  P — Yes. 

In  conseauence  of  that  information  what 
did  you  do?— On  the  information  of  Mr.' 
Wells,  he  expressed  a  ereat  deal  of  uneasi- 
ness for  his  country,  ana  was  alarmed,  think- 
ing he  would  be  the  first  person  singled  out 
for  destruction.  I  told  him  I  would  go  to  in- 
form the  magistrates ;  I  went  that  instant  and 
pve  information  at  Worship-street :  they  de- 
sired me  to  bring  the  persons  who  informed 
me  next  rooming. 

You  informed  them  on  the  99nd? — ^Yes. 

The  magistrates  were  active,  I  believe,  with 
their  constables  in  dispersing  thehi  ? — ^Yes,  I 
believe  four  or  five  magistrates  attended  and 
dispersed  them. 

You  were  alarmed  as  well  as  the  rest  of  vour 
neighbours? — ^Yes,  Mr.  Wells  was  particularly 
alanned. 

You  know  Mr.  Alport  the  seedsman?-— 
Yes, 
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Was  he  present?-— He  was  present  wbem 
Briellat  said  a  reformation  could  not  be  ef- 
fected without  a  revolution. 

He  wa.s  a  respectable  man  in  that  neigh- 
bourhood?—No  man  more  so. 

V^liam    Goodman    cross-examined  by  Mr. 
Vaughan. 

This  conversation  that  you  have  been  re> 
lating  to  us  was  so  long  ago  as  in  January 
last?— In  December/last 

And  from  thai  time  to  this,  till  the  time 
you  gave  the  information  at  least,  you  never 
thought  it  necessary  to  say  any  thing  to  any 
person  in  autliority  ? — No. 

Never  at  all.  You  are  a  very  loyal  man, 
and  yet  you  kept  that  a  secret  all  this  time  ? 
—Yes. 

What  employment  have  you  besid^that 
of  a  publican  and  victualler? — That  is  the 
only  tiling  I  get  my  bread  by. 

Are  you  not  a  police  officer? — ^Yes. 

You  did  not  thmk  it  necessary  at  all  to  give 
information  to  any  magistrate,  though  you 
were  a  peace  officer  ? — ^I  did  think  it  neces* 
aaiy,  but  I  tlK>ught  the  exertions  of  govern- 
ment might  be  sufficient  to  convince  Mr. 
Jl^riellat  of  his  errors. 

And  you  who  were  an  officer  of  government 
did  not  ? — No. 

You  keep  a  pubUc-house,  and  saw  Briellat 
there  upon  the  13tfa  of  December  last? — 
Yes. 

What  time  of  the  day  did  he  come  on  the 
18th  of  December  ? — ^It  was,  I  believe,  a  little 
i^r  nine. 

Morning  or  evening  ? — Evening. 

Y«u  are  a  publican^  and  endeavour  to  be 
very  entertaining,  I  doubt  not  to  your  cus- 
todiers; you  drink  with  them,  don't  you? — 
No.  I  do  not  drink  in  the  parlour  once  in  a 
month. 

Did  not  you  exceed  a  little  that  day  in 
drink?  -No. 

You  were  not  at  all  in  hquor  any  part  of 
the  time  Briellat  was  in  your  company  ?— Per- 
fectly sober  as  I  am  now. 

How  were  you  dressed  at  the  time  this  con- 
versation pa^ed  ? — I  cannot  tell  what  colour- 
ed coat  I  bad  on. 

Had  vou  any  coat  on  at  all  during  the  time 
he  staid  there? — Yes, 

Had  you  your  shirt  on  ? — ^Yes. 

During  the  whole  time  that  he  was  there ; 
BOW  tell  us  what  time  he  came  there  ? — ^Aboui 
nine  or  a  little  after,  and  I  believe  did  not  go 
away  till  after  twelve. 

From  nine  to  twelve  Briellat  was  present ; 
during  that  time  this  conversation  passed  that 
you  tell  us  of  ?— Yes. 

What  part  of  the  contersatkm  do  you  par- 
ticularly recollect  to  have  passed;  was  it 
this  first  part?-^No,  that  w«s  previous  to 
this  da|r. 

OiTAe  same  day  ?— No. 

.This  -conversation  about  tke  royal  family, 
was  that  on  the  13th oT December?— No. 


Sometime  before  periiaps  ?— I  believe  it  was 
some  days  previous. 

Then  all  that  passed  at  this  meeting  ivas 
that  a  reformation  could  not  be  effected  with-> 
out  a  revolution  ?— He  said  that  it  must  be, 
when  I  told  him  I  woukl  take  him  into  cus- 
tody, it  must  be  so,  and  it  could  not  be  dene 
whhoii^  and  that  he  was  a  republican,  and 
gloried  in  being  so. 

I  see  you  are  now  will'mg  lo  tell  us  all  thai 
passed  thoueh  you  were  not  so  willins  some 
time  ago.  Who  was  piesent  besides  Mr.  Al« 
port  ?— Mr.  Eden. 

Any  body  else  ? — ^Yes,  but  I  do  not  imm^ 
diately  recollect. 

Do  you  recollect  Mr.  Pointer  ?-*Yes. 

Mr.  Benson?— Yes. 

And  they  of  course  heard  all  that  yon 
heard?— I  suppose  so. 

What  part  of  the  room  were  you  in?— » 
Sometimes  in  one  part  and  sometimes  in  the 
other.' 

And  yet  this  conversation  was  very  short  f 
—This  was  viny  late  in  the  evening,  and  I 
was  not  much  in  the  room. 

This  waffcold  weather,  you  were  about  the 
fire  I  suppose  ? — No. 

Then  the  conversation  was  not  near  the 
fire  ? — ^The  table  was  near  the  fire. 

Consemiently  these  persons  were  collected 
round  ?— Yes. 

And  you  amongst  the  rest  ? — No. 

Then  how  did  you  hear  it? — I  was  present 
in  another  part  of  the  room. 

At  a  distance  from  the  company  to  wait 
upon  them,  were  they  eating  or  drinking?—* 
Drinking. 

And  you  take  u|kxi  yourself  upon  your 
oath,  to  swear,  that  tirom  nine  to  twelve  you 
were  by  no  means  affected  by  liquor  ?-^At  no 
time  at  all. 

You  have  told  us  a  great  deal  about  this 
meeting  at  Hackney,  imd  have  been  so  good 
as  to  tell  us  that  it  was  to  work  upon  the 
minds  of  the  people,  now  I  ask  you  upon  your 
oath,  what  lea&on  you  have  to  say  that  it  was 
to  work  upon  the  minds  of  tlra  people? — 
From  the  mformation  of  Mr.  Wills  and  Mr. 
Benson. 

But  you  assert  as  fisct  that  it  was  so ;  did 
you  see  any  writiiig  of  Mr.  Briellat*9,  that  said 
It  was  to  be  so,  did  you  see  any  thine  iiened 
with  Briellat's  name  or  any  body  ehe^hat 
told  you  it  was  to  work  upon  the  minds  ef  the 
people?— I  had  it  from  Mr.  Wills. 

Did  you  see  any  writmg  of  that  kind?«— I 
did  not 

Signed  by  Mr.  Briellat  ?  or  did  yon  hear  any 
wonts  of  trait  kind  spoken  by  Mr.  Briellat?-^ 
No^  I  never  had  any  convessatien  with  hina 
upon' this  subject. 

Nor  heard  htm  say  that  was  the  purpose  of 
the  meeting  ?— No. 

Upon  your  oath  don*t  you  know  the  par* 
pose  of  the  nie^ng  was  to  petitiob  finr  a  fe- 
fotm  in  parliament  o"  take  some  neesoie  for 
thai  purpose?— No»  that  apart  mm  gnwm 
there,  but  not  by  BricUal.  p  t 
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You  know  sttda  a  report  was  given  ?^Nol 
tome. 

You  never  heard  that  from  any  hody  I  sup- 
pose ?— No. 

Who  told  you  it  was  for  the  redaction 
of  taxes?  (I  don't  know  that  there  was  any 
crime  in  that)  who  told  you  that? — ^From  in- 
formation of  Mr.  Wills. 

Who  is  he?— A  hair-dresser. 

And  so  this  loval  hair-dresser  was  very 
much  affected  by  this?— Yes,  and  very  justly. 

And  Wills  gave  you  all  these  notions  about 
this  being  to  work  upon  the  minds  of  tlie  peo- 
ple?—Yes. 

Wills  was  an  alarmist,  and  very  mucli  frigh- 
tened for  his  familv  2— Yes. 

You  say  several  magistrates  were  present 
at  this  meeting  ? — Yes. 

Don't  you  know  that  notice  was  given  to 
auch  magistrates,  and  that  their  attendance 
was  particularly  desired  by  the  people  who 
ordered  the  meeting  ? — No. 

You  have  heard  all  on  one  side  I  see. 

'MiT,  Sihoester.  This  is  near  SpitaUields,  is 
it  not? — No,  in  Hackney  road. 

Very  near  Spitalfields,  is  it  not  ? — ^Yes. 

There  are  10,000  manufacturers  there  I 
suppose  ? — Yes,  and  5  or  6,000  out  of  employ. 

Were  you  a  regular  officer  of  the  police  ? — 
Only  an  extra  pouce-officer,  being  an  house- 
keeper. 

Don't  you  live  by  the  office? — ^No,  we  used 
to  go  out' once  a  week,  and  frequent  the  dif- 
ferent public-houses,  and  for  no  other  purpose. 

Mr.  Alport  sworn,  and  examined  by  Mr.  Sil- 
vester, 

You  are  a  nursery-man  I  believe  at  Hatk- 
ney  ?— Yes,  in  the  Hackney-road. 

A  gardener,  nursery-man  and  seedsman  ?•— 
Yes. 

Do  jrou  know  Briellat  ?— Yes. 

He  19  a  pump-maker? — Yes. 

Were  you  present  on  the  Hthof  Dectmbei 
at  GoodmanVhouse  ?-^Yes. 

What  passed,  what  did  yon  hear  Briellat 
fiay  ? — Briellat  came  in  with  a  Mr.  Benson 
about  nme  o'clock  in  the  evening,  a  convei^ 
aation  soon  after  took  place  respecting  the 
meeting  at  Mercbant-Taylor's-ball. 

A  meeting  of  the  merchants  that  was  held 
there?— Yes, at  Merchant  Taylor's-hall;  also 
about  a  meeting  at  the  church,  when  they 
came  to  a  resolution  to  support  the  constitu- 
tion of  this  country;  a  little  altercation  took 
phce  between  Briellat,  Bensoa,  and  mjrself ; 
they  contended  that  those  persons  who  signed 
their  names  at  Merthant-Taylor's-hall,  had 
not  a  right  to  sign  their  names  at  the  church, 
and  the  discourse  ran  a  little  high,  some 
Speaking  against  the  administration  of  this 
country,  and  I  and  some  others  contending 
for  it. 

Mr.  Gumey.  Repeat  the  kst  words. — 
They  were  rather  warm,  Briellat  was  con- 
ttofflngUiat  the  administrBtion  was  net  as 
itoughtt»bt.   ImveiespeciedtabeealM 


npon^tyi  yesterday,  and  thenfore  I  ead  only 
speak  to  what  I  can  recollect,  and  I  shall  sajr 
no  more  than  I  can  reeollect  clearly :  what 
was  the  most  pointed  at  in  Briellat's  convert 
sation,  and  what  I  took  most  notice  of  was, 
that  he  said  he  was  a  republican,  and  he 
owned  he  was  a  republican,  and  that  there 
could  be  no  reformation  in  this  country  with- 
out a  revolution,  and  that  h  the  substance  of 
what  I  recollect. 

Did  he  say  any  thing  about  kings  ? — I  don*t 
recollect  any  tliiag  particularly  about  the 
king ;  he  was  speaking  in  general  terms  tkAt 
the  lung  and  royal  famMy  were  a  great  ex- 
pense to  the  country,  and  mentioned  the  go-* 
neral  drift  of  the  discourse. 

You  saw  this  meeting  in  October  last  F-^ 
Yes,  I  walked  up  the  road  out  of  ctviosity ; 
there  were  a  vast  number  of  .people  aaseni-* 
bled. 

In  what  field  ? — In  a  Utile  field  or  piece  of 
nd  behind  BrieUat*s  house,  more  like  a 
!  yard  than  any  thing  else, 
id  you  see  Briolat  there  ? — ^Yes. 

Did  you  see  him  upon  the  table } — I  dont 
immediately  recollect  seeing  htm  trpon  the 
table ;  but  I  think  towards  the  latter  end  of 
the  business  he  was,  but  I  will  not  speak  po- 
sitively to  that ;  I  saw  him  upon  the  steinr  of 
the  back-door,  and  at  different  parts  or  the 
premises. 

Cross-examined  by  Mr.  Gumey, 

Tell  us  what  persons  were  present  at  this 
conversation  in  December  last? — ^I  will  ms 
near  as  I  can  recollect,  myself,  Briellat,  Ben- 
son, Adams,  and  Goodman. 

Was  a  Mr.  Pointer  there?— Mr.  Pointer^ 
junior,  was  there. 

What  time  might  you  stay  together? — 
About  three  hours. 

You  stated  before,  that  Briellat  came  about 
Bine  9t  a  little  after  nine  ?^Yes. 

Was  Goodman  in  the  room  all  the  time  ?— 
No,  ke  came  occasionally  backwards  and  for-  - 
wards. 

Was  he  perfectly  sober  all  the  time  ?^^Yes, 
I  believe  he  was. 

No  sort  of  hieh  words  arose  between  him 
and  Briellat?— Yes;  upon  Briellal's Kiaking 
use  of  the  words  I  have  related,  that  he  was  a 
republican,  and  he  owned  it,  and  was  certain 
there  could  be  no  reformation  vntboul  a  revo- 
lution, Goodman  resented  it,  and  sakl,  he 
did  not  want  him  to  comeio  his  house;  that 
he  would  not  draw  him  an^  liquor,  and  there 
was  a  ereat  deal  of  altercation  took  place. 

Did  ne  not  strip  himself  to  fight  N— I  be- 
lieve he  did  pull  off  his  coat 

Did  he  go  any  further  than  ptttlme  his  coat 
off,  did  he  not  pull  off  his  shm  ?— I  do  not 
recollect  that. 

You  saw  this  meeting  at  BrieUaVS  in  Hack- 
ney-road ?— Yes. 

Yott  sav  EkieUat  was  tawaids  tii»  dose  of 
the  meetmg  upon  the  table  ?— I  caoBOt  speak 
posMfally. 
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Did  you  hear  what  he  sud,  when  he  stood 
upon  the  table  ? — ^No,  I  did  not. 

Mr.  Silvater.  Goodman  did  this  at  the 
time? — ^Yes. 

And  said,  though  he  was  a  customer,  he 
should  not  come  to  his  house  again,  and 
should  have  no  more  hquor? — ^Yes. 

Joicph  Adams  sworn. — Examined  by  Mr.  Sil' 
vester. 

You  are  a  baker  ? — ^Yes. 

A  master  baker,  and  live  in  Holywell- 
ttreet? — ^Yes. 

Was  you  at  Goodman's  on  the  19th  of  De- 
cember last } — I  cannot  say  as  to  the  date. 

Was  it  at  the  time  when  Alport  was  there } 
—Yes. 

About  the  time  of  the  meeting  at  the 
church  ?— I  do  not  know  any  thing  of  that 
meeting. 

Goodman  is  a  publican? — Yes. 

Were  you  there  with  Goodman  and  Hindle, 
and  several  other  people  ? — ^I  was. 

Tell  those  eentlemen  what  Briellat  ssdd  ? — 
Briellat  said  Siat  there  could  be  do  reform  in 
this  country  till  there  was  a  revolution. 

Cross-examined  by  Mr.  VaugJian. 

During  this  conversation,  there  was  a  great 
deal  of  violence,  I  suppose,  of  language  at 
least  between  difierent  people  who  were  dis- 
puting accordiog  to  their  dinerent  sentiments? 
There  was  afterwards. 

A  good  deal  of  violence  and  dispute?— 
There  might  be  a  great  deal  of  heat. 

And  violence  ofargument? — Yes. 

Do  you  remember  any  talking  about  fight- 
ing at  this  meeting  ? — Yes,  there  might  be, 
but  there  were  no  blows. 

Do  you  recollect  either  of  them  taking  off 
his  coat,  or  stripping  for  this  purpose  at  all  ? 
— ^I  cannot  say. 

Was  there  any  liquor  drank  during  the 
time  you  were  there  ? — ^Yes. 

A  good  deal? — ^I  don't  know  but  there 
was. 

That  increased  the  violence  of  the  argu- 
ment I  suppose  ? — ^Yes. 

A  good  deal  of  hard  loud  arguments,  one 
crying  up  the  administration,  and  the  other 
ciying  it  down? — No,  Sir.  Lord  no. 

Whjst  day  of  the  week  was  this? — ^It  was 
of  a  Saturday. 

John  Hindle  sworn. — Examined  by  Mr.  5i7- 
vester. 

What  are  you? — ^An  auctioneer. 

Where  do  you  live  ?— In  Shoreditch. 

Were  you  present  at  Goodman's  ?— Yes, 
Briellat  was  there  and  Benson,  and  I  was  in 
the  room  before  they  came. 

What  did  you  hear  Briellat  say?— They 
were  disputing  respecting  the  signature  that 
had  been  at  Uicks's-hall,  and  at  our  church, 
and  that  brought  on  some  disagreeable  con- 
versation. 

Where  f-^-At  Merchant-Taylor'snhaUi  and 


at  our  church,  and  Briellat's  sentiment  was. 
that  he  thought  there  never  would  be  a  re- 
form. 

Mr.  Chairman,  Tell  us  what  he  said,  not 
what  his  sentiments  are? — ^He  said,  he  thought 
there  never  could  be  any  good  done  in  this 
country,  till  a  revolution  had  taken  place.  I 
was  displeased  with  the  conversation,  am)  I 
went  away  an  hour  and  a  half  before  thej 
went  away. 

What  time  did  you  go  away  ? — ^I  went  at 
eleven  o'clock,  and  wey  stayed  till  after 
twelve. 

Goodman  was  not  drunk,  was  he?— lean- 
not  say. 

You  are  sure  these  words  passed  at  that 
time  ?-r-Yes. 

Cross-examined  by  Mr.  Gurney, 
Favour  us  with  the  words  exactly  that  Mr. 
Briellat  used,  as  well  as  you  can  recollect 
them  at  this  distance  of  Umc  : — ^That  there 
would  be  no  good  done  in  this  country  till  a 
revolution  h^  taken  place;  that  he  waaa 
republican,  and  gloried  m  the  name. 

Are  you  positive  that  he  made  use  of  those' 
words  that  no  good  would  be  done  in  this 
country  till  a  revolution  had  taken  place,  and 
that  he  was  a  republican  and  gloried  in  the 
name  ? — Nearly  so,  it  is  a  lone  while  ago. 

Were  they  not  that  a  rerormation  could 
not  take  place  without  a  revolution? — ^That 
there  never  would  be  any  eood  done  without 
a  reformation,  and  that  coiud  not  be  got  with- 
out a  revolution. 

Edward  Woodhridge  sworn.— Examined  by 
Mr.  Fielding. 

In  what  condition  of  life  are  you?— A{k 
prentice  to  Mr.  Brown,  in  Shoreditch. 

What  trade  is  he  }-^A  butcher. 

Do  you  know  the  defendant  at  the  bar, 
Briellat?— Yes. 

Have  you  known  him  any  time  ? — I  have 
known  hun  several  years  past,  while  I  have 
been  apprentice  to  Mr.  Brown. 

And  he  was  no  stranger  to  you  at  the  time 
you  saw  him  at  Mr.  Davis's? — ^No. 

Davis  is  a  cheesemonger? — ^Yes. 

Where  does  Davis  hve  ?— The  comer  of 
WebbVsquare. 

When  was  it  you  saw  the  defendant  at  his 
house  f— On  the  17th  of  October. 

That  was  on  a  Thursday?— Yes,  in  the 
evening. 

How  many  people  were  in  the  house  of 
Davis? — ^There  was  one  besides  Mr.  Davis 
when  I  went  in. 

Did  you  go  into  his  shop  ?— I  went  to  speak 
to  a  man  tmt  was  in  the  shop. 

What  was  his  name  ?<— Mr.  Horam. 

Was  Mr.  Briellat  in  the  house  at  tint  time  ? 
— ^No,  he  came  in  ^terwards. 

What  time  was  it  ?— About  six  in  the  even- 
ing; soon  after  that  came  in  another  man, 
whose  name  I  did  not  know. 

Have  vou  learned  since?— I  believe  his 
name  to  be  Fortescue,  a  wheelwright. 
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Was  DaviB  in  the  house?— Yes,  Fortescue 
came  in  before  Briellat ;  there  weie  four  of 
us  when  he  came  in. 

Upon  his  comine  in  or  at  any  time  after- 
waros  what  passed  ?— Briellat  came  in  after 
these  men;  he  came  to  the  door  and  said,  I 
hope  I  see  you  all  brother  citizens;  then  Ho- 
ram  said^  yes»  Mr.  Briellat,  you  make  four 
now  you  are  come^  but  here  is  one  here  I 
cannot  answer  for,  meaning  me.  Daris  then 
asked  Briellat  what  he  had  heard ;  then  he 
said  he  had  heard  that  the  duke  of  York  had 
nearly  been  taken  by  the  French;  Davb  re- 
plied,, so  had  he,  but  it  was  God's  mercy  he 
was  not,  and  turned  it  off  rather  with  a  sneer; 
then  Briellat  said,  yes,  it  was  God's  mercy, 
but  a  thousand  pities,  for  he  wished  that  they 
had  him  then  in  France ;  after  that  he  sat 
down  in  the  shop;  he  then  pulled  a  book  out 
of  his  pocket,  that  be  said  was  wrote  by  an 
anonymous  writer  some  years  ago :  then  he 
read  a  passage  from  it  concerning  the  revela- 
tions of  the  first  and  second  woe^  wherein  he 
expressed  there  never  would  be  nosood  times 
till  all  kings  were  abolished  from  tne  face  of 
the  earth,  and  it  was  his  sinoere  wish  that 
tliere  were  no  kings  at  all. 

Did  he  read  it  so  or  say  so  himself? — He 
read  it  so  from  the  book ;  and  then  he  said  it 
was  his  sincere  wish  there  was  no  kins  at  all; 
then  he  wished  that  the  French  would  land 
an  hundred  thousand  men  in  England,  and 
fight  against  all  the  government  part^ ;  and 
then  there  was  one  came  in,  that  I  believe  to 
be  a  journeyman  dyer. 

First  of  all,  let  roe  ask,  what  he  did  with 
the  book  out  of  which  he  read  that  passage? 
— I  believe  he  put  it  in  his  pocket. 

For  mere  curiosity  sake,  I  ask  what  sort  of 
a  book  it  appeared  to  be? — Not  a  very  large 
one,  a  bit  ofa  pamphlet. 

It  was  not  a  bound *f.  ok  ? — No. 

Then  there  came  in  a  journeyman  dyer,  as 
you  believe .? — Yes,  the  dyer  spoke  to  Horam, 
and  said  he  was  going  down  Bishopsgate- 
street,  to  sign  his  name  at  £aton*s  (what  that 
was  for  I  don't  know)  and  he  asked  him  to  go 
with  him,  and  Briellat  said  he  would  go  too, 
and  that  is  all  that  I  heard. 

Jury.  Did  you  hear  him  say  what  was  the 
title  page  of  the  book,  or  who  was  the  author 
of  it  r — No,  I  did  not  hear  no  farther  than  he 
said  it  was  wrote  by  an  anonymous  writer 
some  years  ago,  but  who  it  was  dedicated  by 
he  did  not  mention. 

Had  you  an  opportunity  to  see  whether  it 
appeared  to  be  a  printed  book,  or  a  manu« 
script  writing  ? — ^I  was  about  as  far  as  I  am 
irom  you,  and  I  thousht  it  to  be  a  printed 
book ;  I  did  not  go  to  Took  at  it. 

AAer  this  journeyman  dyer  bad  put  his 
question  to  Horam  and  Briellat,  they  went 
out  toother?— Yes,  and  ssud  they  would  go 
with  him  with  all  their  hearts. 

Did  you  hear  any  thing  of  Briellat  after- 
wanb?--No. 
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Cross-examined  by  Mr.  VaugKan, 

You  live  with  Mr.  Brown,  the  butcher?-^ 
Yes. 

How  long  have  you  lived  with  him?-*-I 
have  almost  served  six  years  to  him. 

Has  Mr.  Brown  any  partner  ? — No, 

Has  he  a  son-in-law  ? — Yes. 

Who  is  that  son-in-law  ?— One  Thomas 
Bartlet. 

Is  he  an  acquaintance  of  Bnellat's?-^Not 
that  I  know  of. 

Is  he  any  friend  ? — ^Not  that  I  know  of. 

Nor  an  enemy  ? — ^Not  that  I  know  of. 

Had  they 'not  a  battle  together?— I  have 
heard  of  it. 

Was  he  not  beat  in  that  battle  ?^-No. 

You  never  heard  Bartlet  say  any  thing 
about  tliis  when  you  went  to  give  information 
to  the  magistrates  ?^No. 

Who  went  with  you? — Mr.  Goodman ;  he 
was  at  our  house^  and  said  he  was  going  there, 
and  I  went  with  him. 

Going  to  whom  ?— To  the  justices  in  Wor- 
ship-street. 

And  you  said  you  would  go  with  him?—- 
Yes. 

For  what?~To  relate  what  I  had  heard 
him  say. 

Did  you  tell  Goodman  before  you  went  ?— 
No,  I  said  nothing  to  him. 

Not  a  word  you  told  to  the  officer,  all  the 
way  you  went  with  him? — ^I  spoke  to  him, 
but  not  concerning  that. 

Did  you  think  him  an  improper  person  to 
mention  it  to  ?— Not  at  all,  because  I  know 
him  to  be  of  the  contrary  party. 

Were  you  afraid  of  his  teUing  the  repub- 
licans of  it? — ^No,  I  was  not,  because  he  is 
against  the  republican  party. 

What  was  it  you  tola  the  justice? — First  of 
all  I  told  the  justice  what  I  have  related  her« 
concerning  Briellat,  afterwards  what  I  heard 
the  dyer  say  at  the  house  of  Davis  the  cheese- 
monger in  his  shop ;  I  said  to  this  dyer,  what 
you  are  for  no  king?  and  he  said  he  was  for 
no  king  at  all. 

You  told  the  iustice  what  passed,  and  what 
you  heard  Briellat  say ;  now  tell  us  Uie  pre- 
cise words  that  you  repeated  to  the  magis- 
trate, as  having  been  spoken  and  uttered  by 
!  Briellat? — I  told  the  magistrate  I  was  in 
I  Davis's  shop,  the  cheesemonger's,  on  the  17th 
of  October  last,  on  Thursday  evening;  and  as 
I  mentioned  them  before,  I  need  not  repeat 
them  again.  Fortescue  came  to  the  shop; 
Briellat  c^me  to  the  door  and  said,  I  hope  I 
see  you  all  brother  citizens;  then  Horam  said, 
yes,  Mr.  Briellat,  you  make  four  now  you  are 
come,  but  here  is  one  here  I  cannot  answer 
for,  meaning  me.  He  then  entered  into  dis- 
course that  he  heard  the  French  had  been 
beat  by  the  Spaniards,  and  he  seemed  sony 
for  that;  afterwards  he  said  he  heard  the 
duke  of  York  had  nearly  been  taken  by  the 
French,  and  Davis  said,  so  had  he,  but  it  was 
God's  mercy  that  he  was  not;  Briellat  then 
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said  90  it  was,  but  it  was  •  thousand  pities, 
for  be  wished  that  thej  had  him  then  id 
FraDoe.  Then  he  took  out  the  botik  out  of 
bis  pocket  that  he  said  was  wrote  by  an  ano* 
nymoas  writer,  some  years  ago ;  then  be  read 
a  passage  frotii  it  conccroing  the  revelations 
of  the  nrst  and  the  Mcoad  woe,  wherein  he 
expressed  there  wouM  never  be  no  eood  times 
till  all  kinf^  were  abolibhed  from  me  face  of 
the  earth ;  moreover,  it^at  it  was  his  sincere 
wish  that  there  were  nc  kings  at  all ;  then  he 
wished  that  the  French  woiSd  land  an  hun- 
dred thousaad  men  in  Kngland,  and  fight 
against  all  the  government  party. 

Those  were  the  words,  that  it  was  his  wish 
that  the  French  would  land  one  hundred , 
thousand  men  to  figbi  against  all  the  govern*  i 
ment  party,  and  then  he  read  out  of  the  book  ' 
respecting  the  revelations  and  the  abolition  of 
kings? — Yes. 

Mt.  Vamgkmn.  I  submit  that  whatever 
shall  be  read  at  any  time,  in  any  place,  when 
it  shall  afterwards  be  brought  forward  as 
matter  of  crime  against  any  individual,  it 
ou^t  Mot  to  be  brought  forward  in  any  Way 
but  as  a  libel,  because  the  better  evidence 
voidd  be  the  bOok  it^lf,  and  that  book  ought 
to  be  produced. 

Mr.  Yielding.  We  have  passed  over  the 
book  as  a  most  harmless  thing ;  what  the  man 
aaid  aflerwards  we  rely  upon,  and  therefore 
it  is  merely  an  introduction  to  this,  and  which 
1  give  you  the  benefit  of,  if  you  can  derive  any 
boiefit  from  it,  but  it  does  not  form  a  part  of , 
tbecbarse.  i 

Mr.  Vaugkan,  It  stands  upon  the  indict- 
ment as  a  criminal  part  of  the  charge. 

Mr.  SUrsaicr.    No  such  thing. 

Mr.  Chairman  I  don't  understand  that 
Any  of  the  words  laid  down  in  the  indictment, 
are  the  words  that  the  witness  said  he  read 
cait  of  that  book ;  but  he  read  certain  other 
words,  and  then  he  makes  his  own  obser- 
Tations. 

Mr.  Gtirfuw.  Give  me  leave  to  read  the 
words.  In  the  third  count  it  is  laid,  there 
never  will  be  any  peace  or  good  tiroes  till  all 
kings  shall  be  abolished  from  the  face  of  the 
earth. 

Mr.  Vaughan.  I  submit  that  this  should  be 
presented  as  a  charge  of  libel,  and  not  a 
charge  of  words ;  it  is  the  pubhcation  of  a  libel. 

Mr.  Fielding.  Here  again,  to  be  sure,  my 
friend's  observation,  which  is  ingenious, 
meets  with  a  most  immediate  answer;  if  we 
had  chosen  to  have  charged  him  with  the 
publication  of  this  book,  we  might,  but  if  he 
utters  any  such  words  of  himself,  he  is 
chargeable  with  the  uttering,  without  any  re- 
ference to  the  book. 

Mr.  Gurney,  I  understand  that  it  is  now 
a  little  alterM.  I  understood  Mr.  Fielding 
that,  that  part  which  Mr.  Briellat  read  was 
used  at  introduction  to  evidence,  because  it 
was  said  that  those  words  were  not  in  the  in- 
dictment; now  itiiibaQd  that  these  were  the 
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woida  in  some  counu  in  the  ladKctaeot; 
thee  it  b  a  little  changed  and  aaki,  no  w«  do 
not  make  that  an  intruduetory  part  of  the 
evitlence  to  that  which  relates  to  the  indict- 
ment, Imt  we  charge  him  with  having  adopted 
the  sentiments  of  that  writer,  and  tfacrflfijifc 
uttered  seditious  expre«sioas. 

Mr.  FmUUmg,  My  learned  friend  ssys, 
that  whatever  objection  lie  has  slated,  I  bsve 
given  answers  to,  that  is  all  he  says.  I  oon« 
tess  as  to  that  which  he  read  from  the  book^ 
as  I  do  not  think  it  wooid  be  a  matter  of  ag- 
gravating the  charge  extremely,  I  rather  ep* 
ply  to  tM  evidence,  which  is  given  of  his  own 
observation  after  reading  that  passage. 

Mr  Va^gkmn.  If  you  give  it  up  as  a  part 
of  the  charge,  the  gentlemen  of  tne  jury  will 
lecollect-— 

Mr.  Fielding,  It  cannot  be  given  up  ms  s 
partx>f  the  charge. 

Mr.  Chmirman.  What  has  been  read  out  of 
the  book,  which  is  a  charge  in  the  indict- 
ment, is  nothing ;  it  finishes,  that  there  never 
would  be  any  good  tiroes  till  all  kinn  were 
abolished  from  the  face  of  the  earth;  and 
then  he  comes  with  his  own  ob«*ervati<ms 
upon  it:  then  he  said,  for  I  particularly  asked 
the  question,  whether  he  went  on  reading, 
but  no,  he  leaves  the  book  there,  and  says  it 
was  his  sincere  wish,  that  there  werrt  no  kracs 
ftt  all ;  and  then  aflerwards  went  on  and  sa3, 
that  he  wished  the  French  would  land  an 
hundred  thousand  men  in  England,  and  fight 
apinst  the  government  party ;  this  is  his  own 
observation  after  having  read  from  the  book, 
and  is  not  in  the  book  at  all. 

Ml*.  Cumey.  Your  notes.  Sir,  are  per- 
fectly correct,  and  all  we  state  is,  tint  there 
would  be  no  good  times  till  all  kings  were 
abolished  from  the  fiice  of  the  earth,  cannot 
be  evidence  against  him,  because  it  was  read 
firom  a  book,  we  object  to  that  being  charged 
in  any  other  way  than  that  of  a  libel.  In  the 
fourth  and  fi  Ah  counts  are  these  words ; — there 
will  never  be  peace,  nor  any  good  times,  till 
all  kings  are  aboli:>hed  from  the  face  of  the 
earth.  If  I  utter  any  thing  seditious,  it  is  no 
matter  whether  I  say  it  independent  of  the 
book ;  if  I  utter  them  as  my  own  principles,  I 
am  liable. 

Mr.  Vaughan.  If  I  read  out  of  a  book,  the 
best  evidence  must  be  brought  which  the 
nature  of  the  case  admits,  which  is  the  book 
itself. 

Mr.  Fielding,  The  book  is  alone  in  the 
possession  of  the  aggressor,  and  therefore  we 
must  produce  other  evidence. 

Mr.  Vaugham.  Tell  us  at  what  time  BrieU 
let  came  iiL^Woodbndge.  About  half  after 
six. 

What  time  dkl  you  go  away  ?— About  half 
an  hour  afterwards. 

How  long  might  it  take  the  reading  of  this 
book  ? — He  was  not  long  readhsg  that  bo<^. 

How  long?— I  suppose  be  might  be  five 
minutes  reading  those  words^  uS  then  be 
leftofi; 
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Old  vou  go  ottt  then?— No,  he  left  off  when 
he  had  read  those  words,  and  said  it  was  his 
sincere  wish  that  there  were  no  kings  at  all ; 
that  was  not  read  in  the  book. 

Who  was  present  in  the  shop  besides  ? — 
Mr.  Honun,  the  dyer,  Mr.  Davis,  and  this 
other  nian. 

Then  there  were  yourself  present,  Mr.  Ho- 
ram,  the  dyer,  Mr.  Briellat,  Mr.  Davis,  and 
another  man  ? — The  dyer  came  in  afterwards. 

But  when  you  went  away  who  were  pre- 
sent?—The  dyer,  Mr.  Iloram,  Mr.  Davis,  Mr. 
Briellat,  and  tne  other  man,  five  in  all. 

Do  you  know  his  name  ? — No,  I  heard  say 
it  was  Fortescue.    I  did  not  know  it  then. 

Do  you  know  the  employment  of  the  other 
men  ?-  -One  was  a  drover,  Horam ;  another 
vras  a  dyer,  I  don't  know  his  name ;  the  other 
is  a  wheelwright,  I  believe  Fortescue. 

Mr.  Fielding,  I  will  not  trouble  you  with 
another  question,  but  I  want  you  to  repeat 
vour  idea,  you  say  you  went  to  the  justices, 
because  you  thought  it  your  duty  so  to  do? — 
I  did,  I  thought  from  t^ose  words  that  worse 
might  come  of  it,  and  thought  it  my  duty 
to  go. 

Mr  Fielding,  You  regarded  your  duty  to 
your  God,  your  king,  and  your  country,  when 
you  did  it;  you  are  a  veryjgood  lad,  and  I  tcH 
you  that  for  your  satisfaction. 

DEFZNCE.        * 

Mr.  Vaughan.  Gentlemen  of  the  jury;  It 
falls  to  my  lot  this  day  to  have  the  honour  of 
addressing  you  on  behalf  of  the  mifortunate, 
and  in  my  imagination  of  the  very  injured 
man,  who  now  stands  at  your  bar.  And  when 
I  say  so,  I  consider  it  in  part  a  subject  of  satis- 
faction, in  part  a  subject  of  extreme  sorrow. 
It  is  to  m^  mind  a  subject  of  extreme  sorrow, 
that  questions  of  this  kind  should  be  brought 
forward,  when  no  necessity  upon  earth  can 
call  for  them  from  any  persons  whatever.  I 
Conceive  so  for  tliis  reason : 

Either  these  charges  are  true,  or  they  are 
false.  If  they  are  true,  what  do  they  produce 
to  the  public  eye  but  this;  that  there  are 
aihone  our  fellow-subjects  in  this  country, 
men  discontented  with  the  constitution  of  its 
government,  who  therefore  in  moments  of 
irritation,  of  liquor,  or  of  displeasure,  when 
they  are  put  oft  their  guard,  express  this  dis- 
position, and  that  they  are  tnen  extremely 
sincere?  If  they  are  sincere,  what  follows 
from  that  ?  Why  that  so  many  persons  do  not 
reason  like  ourselves  upon  this  constitution, 
and  that  finding  in  it  defects,  they  wish  to 
have  them  rectified.  It  is  to  be  lamented 
that  we  should  not  all  of  us  be  unanimous  in 
the  applause  of  that  system  which  very  many 
of  us  are  desirous  of  defending  with  all  our 
might,  and  with  all  our  strength.  But  I  say 
it  IS  a  subject  of  extreme  sorrow,  when  such 
dispositions  are  not  confined  to  the  persons 
whodeclare  them ;  when  discontent  scxpressed 
in  such  circumstances  are  brought  forward  in 
an  audience  like  this,  in  a  pubhc  court  of  jus- 
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tice,  and  so  made  a  matter  of  public  noto- 
riety; and  particularly,  if  afterwards  they 
are  reported  as  they  mostly  are,  and  as  they 
always  ou»htto  be;  because  making  known 
the  proceedings  of  courts  of  justice  is  one  of 
the  most  essential  supports  of  our  liberties, 
of  our  properties,  of  our  lives.  It  will  happen 
that  this  aiscontcnt  and  tiie  reasons  of  it  are' 
spread  abroad  among  the  people.  It  is  true, 
they  may  take  no  effect.  Some  may  fall  out  by 
the  wav  side,  but  some  will  fdll  upon  the  fer- 
tile soil.  Many  of  them  wilt  undoubtedly  im« 
print  themselves  upon  the  minds  of  the  inha- 
bitants of  this  country. 

So  much  for  these  accusations,  if  they  are 
true.  But  if  they  are  false,  what  is  the  con- 
sequence then?  though  they  are  false,  if  they 
are  sworn  to,  the  person  brought  here  for 
trial  must  in  consequence  of  that  be  punish- 
ed, and  punished,  as  all  of  you  know,  very  se- 
verely indeed.  The  reason  of  it  I  do  not  in- 
ouire,  the  reason  of  it  I  am  sure  I  do  not  un- 
derstand; but  certain  it  is,  that  within  the 
present  century  at  least,  and  down  from  that 
glorious  era,  which  all  of  us  look  back  to 
with  joy  and  gratitude,  from  the  time  of  the 
glorious  Revolution,  words — words  as  such, 
libels — libels  as  such,  never  were  punished 
with  such  extreme  severity  as  they  are  at 
this  day.  If  then  it  be  possible  that  such  a 
charge  should  be  false  (and  that  it  may  be 
false  it  is  not  very  presumptuous  to  sup|)ose) 
what  reflections  must  arise  in  your  minds, 
what  in  the  mind  of  every  well-meaning  nian, 
when  he  considers,  that  the  result  or  your 
verdict  must  be  an  imprisonment  of  the  Lord 
knows  what  length,  a  line  to  the  Lord  knows 
what  amount,  and  distress  to  a  man  and  his 
family  such  as  none  of  you  are  able  to  cal- 
culate or  conceive.  It  is  for  you  to  look  after 
the  evidence,  and  into  the  nature  of  the 
charge, ,  so  as  to  observe  how  far  the  one 
squares  and  applies  to  the  other. 

Gentlemen,  you  will  pardon  me  for  saying 
so  much  in  this  respect;  but  we  hvc  in  times 
which  are  somewhat  strange.  We  live  in 
times,  when  word-catching  and  libel-catching 
seem  to  be  the  fashion  of  the  day ;  when  men 
seem  to  think  they  recommend  themselves, 
and  to  suppose  it  the  genteelest  thing  in  life 
to  call  down  others  for  their  unguarded  ex- 
pressions, and  to  dignify  the  character  of  an 
Englishman  witli  that  of  a  spy  and  an  in- 
former. I  hope  that  none  of  you  partake  of 
that  character ;  I  believe  you  do  not,  and  I 
judge  so  from  your  appearance;  not  that  I 
mean  to  flatter  you ;  I  tliank  heaven  I  have 
not  been  practised  in  this  profession  a  siifli- 
cient  time  (although  I  have  been  accused  of 
ingenuity,  which  I  have  not)  to  acquire  that 
manner,  which  puts  a  force  upon  our  nature, 
so  as  in  addressing  a  jury  to  convert  their 
passions  and  prejudices  to  the  purposes  of 
injustice.  That  will  make  no  part  of  my  con- 
duct :  I  give  nothing  but  a  plam  stoir  to-day. 

Gentlemen,  it  is  most  true,  that  Mr.  Briel- 
lat does  tlunk,  and  give  me  laave  to  think  so 

SO 
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too,  that  a  refonn  b  necessaiy  in  tome  part 
of  the  consUtuUon  of  this  country.  God  for- 
bid  I  should  likewise  tliink  that  that  refonn 
cannot  be  effected  without  a  revolution !  but 
that  I  have  a  right  to  say  so,  and  that  I 
have  a  right  to  tell  all  numkind  so,  is  what 
I  am  assured  of  from  every  observation  which 
I  have  been  able  to  nudce; — from  coover- 
sationsy  and  particularly  the  conversations 
of  those  who  are  the  most  active  in  ooposing 
this  reform,  and  in  bringing  forward  Uiis  dis- 
grace to  our  countnr,  tins  gane  of  spies  and 
luformerSy  and  to  phbce  their  feUow-citizens  in 
imprisonment  and  niin  them  by  fines. 

It  is  to  prevent  reform  and  not  sedition 
that  these  men  rise  up  with  so  much  force 
and  tell  us.  whenever  we  speak  of  reform,  (for 
this  b  the  language  they  hold,)  **  There  can  be 
no  reform  without  a  revolution/'  Whenever 
;ive  them  reasons  why  the  county  of 


Aliddlesex,  which  contains  so  vast  a  number 
of  inhabitants,  should  send  more  members  to 
parliament  than  Old  Sarum,  which  has  not 
two  houses  in  it,  they  always  say,  but  how 
will  you  help  it?  here  are  gentlemen  in  con- 
siderable power ;  here  are  persons  of  const- 
derabie  fortune  and  authority,  who  have 
tenants  and  servants,  and  tradespeople  whom 
they  employ;  all  of  them  perhaps  dependent 
upon  tliese  gentlemen  for  support ;  what  then 
will  you  dor  Why,  if  you  want  to  obtain  a 
reform,  if  you  want  to  procure  that  the  bo- 
rough of  Old  Sanira  shall  not  have  as  man^ 
members  as  the  county  of  Middlesex,  or  if 
you  want  to  procure  that  the  county  of  Com* 
wall  shall  not  have  within  two  as  many  re- 
presentatives as  the  whole  kingdom  of  Scot- 
land, which  contains  4,000,000  of  people, 
how  will  you  efiect  it?  why  it  must  be 
by  force,  and  no  otherwise,  because  this 
power  will  be  maintained  by  force:  force 
must  be  opposed  to  force,  and  therefore  a 
reformation  cannot  be  efifected  without  a  re- 
volution. Thb  b  the  language  I  have  heard 
from  what  we  used  to  caU  in  former  times 
Tories,  but  now,  m  the  cant  language  of  the 
day,  Arbtocrats;  this  is  the  bnsiuge  I  have 
hwd  them  hold.  Gentlemen,  Bad  I  brought 
such  an  one  to  this  bar,  and  said,  ^*  Sir,  on 
such  a  day  you  told  me  so  and  so,*'  (and  I 
could  have  brought  many)  what  sort  of  an 
opinion  would  you  have  had  of  me  ?  wliat 
sort  of  an  opinion  would  my  friends  have  had 
of  me?  what  sort  of  an  opinion  would  my 
country  have  cntertuned?  Gentlemen,  I 
think  you  wouki  have  treated  me  with  scorn, 
I  mean  if  I  had  been  the  individual  who  had 
brought  forward  that  prosecution,  I  don't 
mean  as  the  counsel,  because  we  are  all  to  do 
our  duty  when  we  are  retained ;  hut  had  I 
been  the  individual  who  had  brought  forward 
the  prosecution,  would  you  not  have  said, 
you  deserve  to  be  kicked  out  of  every  com- 
pany ?  and  certainly  I  should :  for  I  should 
nave  been  breakine  every  tie  between  man 
and  man ;  I  shoulo  have  oeen  betraying  the 
dearest  rightSy  the  honest  confidence  which 


I  hope  all  Englishmen  feel  one  to  another, 
and  1  should  lutve  been  cutting  the  cords  of 
human  society. 

Now,  suppose  a  man  b  of  opinion  (as  I 
have  my  paiticulor  private  opimou)  that  m 
reform  of  various  abuses  is  necessary,  abuses 
will  creep  in  without  any  man  being  io  fault; 
the  rust  of  time  will  introduce  dbuses  in  moral 
and  political  things  as  well  as  in  natural.  If 
this  DC  so,  where  is  the  hann  of  complaining 
of  them  ?  Where  b  the  harm  of  representing 
them  by  writins  or  conversation  ?  Where  is 
the  mischief  oooe  to  the  country,  when  I 
point  them  out  as  matter  to  be  remedied,  and 
when  I  t^e  peaceable  means  as  a  mode  of 
remedy?  None;  none  that  will  warrant  the 
innuendos  in  thb  piece  of  parchment :  this 
piece  of  parchment  tells  us  that  revolution 
means  a  subversion  of  the  ^veinment  Gen- 
tlemen, I  de^y  it  fiatly ;  it  is  no  such  thing  ; 
for  we  have  had  a  revolution,  and  a  very 
glorious  revolution  it  was,  although  it  cost  a 
great  deal  of  blood  and  a  great  dealof  treasure 
—a  great  deal,  because  an^  b  alwm  too 
much.  But  in  comparison  with  the  other  re- 
volutfons  we  had  but  tittle.  What  was  thai 
revolution  ?^Was  it  a  revolution  that  sub- 
verted the  constitution  of  the  country^  or  wms 
it  a  revohitioo  against  those  who  wished  to 
subvert  h  f— Waa  h  a  revolutk>n  in  &Tour  of 
our  liberty  and  property?  or  a  revolution 
hostile  to  Soth  t— why  then  to  say  that  when 
a  man  uses  the  term  revolution  ne  must  ae* 
cessarily  mean  a  Mlbverak>n  of  the  govern- 
ment. It  b  a  subver^on  of  language  and  of 
justice ;  it  b  a  stab  and  injury  to  hb  peace. 

Having  admitted  that  this  man  thought 
then  (and  I  am  sure  he  has  more  reason  to 
think  so  now)  and  sud,  as  a  means  and  not 
as  the  end,  that  a  reformation  cannot  be  ef- 
fected without  a  revolution,  which  he  perhapa 
had  heard  from  some  of  these  tories  of  the 
day,  he  b  brought  forward  to  answer  for  h  as 
a  criminal  charge,  and  you  will  be  required  to 
find  these  facts  (for  which  he  is  to  go  to  prison 
the  Lord  knows  how  long,  and  pay  a  nne  of 
tlie  Lord  knows  how  much)  if  you  find  him 
guilty.  It  is  what  shall  appear  upon  this 
parchment,  and  no  more,  that  is  what  you 
will  be  called  upon  to  state,  so  that  thb  man 
shall  be  punished.  But  if  you  find  hina 
guilty,  you  find  that  revolution  means  a  suIik 
version  of  the  j^vemment,  you  must  find  hioi 
euilty  of  meanmg  that,  becanse  the  gentleoien 
drawing  the  indic^cnt  are  pleased  to  put  that 
construction  upon  the  word  revolution  ny  their 
innuendo.  Gentlemen,  the  word  revolutioa 
means  no  such  thing,  it  means  the  revolving 
of  things  and  returning  to  the  point  from 
which  Siey  first  set  out  That  was  done  at 
the  revolution.  James  wanted  to  ruin  the 
constitution;  when  James  abdicated  the 
throne  and  William  had  delivered  thb  coux^ 
try  from  slavery,  then  took  place  the  revohi* 
tion;  then  was  tiie  glorious  revolving  of 
thin^;  thcnilretumM  to  its  original  aate» 
and  then  it  was  that  our  benefits  were  com- 
plete. 
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Now  this  part  of  the  charge  I  admit  with 
all  my  soul.  If  you  can  take  ujK)n  yourselves 
to  say,  that  thatobsenration  is  criminal,  which 
I  am  sure  you  have  all  heard  before,  viz.  that 
force  can  only  be  repelled  by  force,  or  that 
reforin  without  revolution  cannot  be  effected, 
nay,  if  you  have  not  heard  that  from  people  of 
all  sides,  it  will  seem  very  strange  to  me. 
But  if  revolution  must  mean  a  subversion  of 
the  government  of  the  country,  and  making 
that  observation  is  criminal  ii^  the  sense  of 
this  indictment,  why  then  you  d<:termine  this, 
that  no  man  shall  dare  to  say  what  be  thinks 
ujxm  any  political  subject.  You  will  have 
said  that  every  man  ought  to  look  around  him 
when  he  speaks,  and  to  see  if  there  is  not  a 
spy,  or  an  mformer,  or  a  butcher's  boy  within 
hearing.  You  will  have  said  there  shall  be 
an  end  to  all  that-  honest  communication 
which  Enclishmen  in  the  frankness  of  their 
hearts  bold  one  with  another.  But  this  it  is 
impcasible  to  prevent  at  any  time,  and  there* 
fore  it  would  oe  Wiser  to  sew  up  men's  mouths 
and  shut  their  ears,  and  in  short  destroy  all 
their  senses ;  for  these  prosecutions  never  did 
at  uiy  time  put  an  end  to  the  fair  declaration 
of  public  opinions.  I  am  sure  in  this  coun:- 
try  they  never  did ;  for,  take  history  where 
you  please,  I  am  sure  ^rou  will  always  find 
that  men  spoke  their  opinions,  and  sometimes 
more  than  their  opinions;  and  why?  because 
the  addition  of  prosecution  wai  in  theirs  ad- 
dition of  grievances.  They  thought  it  ought 
to  be  prevented  and  withstood,  and  there- 
fore it  was  that  these  proseciitions  had  not 
their  effect. 

In  what  manner  did  this  conversation 
aHse?  there  was  a  set  of  men  at  this  public- 
liouse,  some  abusing  the  administration,  and 
some  praisihe  it,  some  thinking  that  taxes 
were  good,  and  that  a  number  of  employments 
were  good,  because  they  were  employed  in 
them,  others  thinking  that  the  reduction  of 
taxes  would  be  good,  lor  so  the  witness  un- 
tkrstood  it.  Whether  the  reduction  of  taxes 
be  possible  .or  no,  is  not  now  the  subject  of 
inquiry ;  but  it  b  a  very  common  and  natural 
subject  of  conversation^  for  we  all  know  that 
we  are  taxed  from  the  hat  upon  our  heads  to 
the  shoe  upon  our  feet.  If  every  thing  we 
|nit  on  reminds  us  of  taxation,  it  is  very  na- 
tural that  we  should  talk  of  it ;  it  is  very 
natural  that  we  should  look  to  see  from  what 
sort  of  a  source  this  fountain  flows ;  and  then 
it  is  very  natural  that  we  should  talk  of  the 
minister  who  imprints  his  taxes  upon  our  hats 
and  our  gloves,  and  our  medicines ;  in  short, 
upon  every  thing,  for  we  can  neither  be  bom, 
nor  married,  nor  buried,  without  a  tax.  In 
the  name  of  God,  is  it  pcMisible  not  to  think  a 
little  about  the  actors  m  such  a  scene?  when 
we  see  stamps  in  every  comer  of  the  street ; 
in  every  perfumer's  sKop — ^in  every  staiidner's 
chop — m  every  hatter's  shop,  and  in  every 
glover's  shop,  when  each  of  them  is  sticking 
«  f  iece  of  paper  into  your  sloves,  your  hosiery 
Mid  perfifineiy,  io  order  that  you  may  not  go 
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and  inform  aeainst  him.  If  this  is  to  go  on 
so,  what  is  the  consequence?  that  men  will 
complain,  that  they  will  talk  of  reformation, 
and  if  they  talk  of  reformation  they  do  right, 
and  they  no  laudably.  We  have  a  right  to 
complain  of  taxes,  when  we  think  them  ex- 
cessive, and  we  have  a  right  to  complain  of 
persons  laying  on  those  taxes,  if  tbey  act  im- 
properly; for  they  accept  their  places,  aye, 
and  enjoy  the  profits  too,  upon  that  condition. 
I  dare  say,  neither  Mr.  Pitt,  nor  any  other 
persons  alioiit  him,  care  for  themselves  two- 
pence about  these  prosecutions,  because  they 
do  not  not  gain  any  thing  by  them ;  but  there 
are  others  that  do;  for  instance,  this  extra 
police  officer,  employed  by  some  of  the  virtuous 
associations  that  we  have  seen  for  carrying  on 
prosecutions:  what  was  the  witness  Good- 
man's employment  at  that  time  ?  he  was  an 
extra  police  officer ;  and  what  is  an  extra  po- 
lice officer  ?  Why  a  gentleman  that  expects 
to  become  a  police  of&er,  with  a  little  of  the 
sweets  of  the  profit  beforehand — a  police  offi- 
cer in  reversion,  he  was  not  apprentice  to  the 
trade — he  was  only  upon  liking.  He  thought 
he  had  nude  a  complete  quioDle  by  his  an- 
swer, and  I  defy  any  man  to  say,  he  ever  saw 
an  evidence  given  with  zealous  malignity  as 
his  evidence  was  given ;  for  the  rale  of  evi- 
dence is  this,  that  a  witness  is  to  testify  to  a 
matter  of  fact,  and  not  to  reason ;  but  he  goes 
farther  and  areues  the  case ;  for  this  extra 
police  officer  that  was,  I  suppose  the  real 

E>lice  officer  that  is, — ^he  tells  yob,  that  Mr. 
riellat  was  going  to  a  meeting.  It  was  held 
in  a  field  of  his  at  Hackney.  It  was  to  work 
upon  the  minds  of  the  people.  Where  did 
you  hear  that  ?  Why,  from  Mr.  Wills,  the 
hur-dresser !  who  was  frightened  for  his  fa- 
mily, and  thoujght  all  the  democrats  were 
coming  to  eat  him  up  alive. 

You  see,  gentlemen,  how  sealously  he  goes 
out  of  the  question:  but  I  beg  you,  for 
your  own  sakes,  to  consider  veiy  seriously, 
that  if  you  suffer  your  minds  to  go  for  one 
moment  out  of  this  charge  upon  this  in- 
dictment, if  you  find  the  defendant  guilty  of 
words  which  were  spoken,  but  not  presented 
on  this  parchment,  pardon  me  if  I  say, 
you  are  foresworn  men;  for  certainly  this 
only  is  the  charge  that  you  are  to  try— this 
only  is  the  charge  that  you  are  to  find  proved 
or  not  Why,  then,  how  do  the  prosecutors 
find  themselves  ?  Why,  they  say,  here  is  a 
man  who  tells  us,  that  a  reformation  cannot 
be  effected  without  a  revohition.  They  know, 
however,  there  is  not  much  in  that,  and  par- 
ticularly beoiuse  it  passed  a  long  while  ago, 
and  Junes  do  not  like  stale  prosecutions  any 
more  than  they  like  stale  goods.  Then  to 
bolster  this  up,  they  take  you  to  the  Hackney 
meeting,  and  tell  you  a  long  story,  there  be- 
ing a  number  of  people  collected,  so  that  then 
the  learned  counsel  \r'i\\  have  an  opportunity 
of  mentioning  the  protestant  associations  in 
the  year  1780,  and  the  conflagrations  then 
ptodueedt    Those  riots  no  man  remembeia 
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!ndth  greater  horror  th^n  I  do;  Imtwhat'did   chequer  ^omilo  tte  lowoit  officer  of 
that  proceed  from  ?  Did  it  proceed  from  sen-  i  Do  not  these  people  spread  thetUMlves 


tirnents  of  liberty  ?  Certainly  not;  for  it  was 
for  the  suppression  of  rdigious  liberty ;  the 
Roman    Catholics   were   under    parchment 
chuns,  which,  it  roust  be  confessed,  bound 
them  very  tight    W  hen  they  were  danseroua 
to  this  country,  at  the  era  of  the  revouition^ 
acts  of  parliament  were  made  to  restrain  them, 
so  as  that  it  should  not  be  in  their  power,  upon 
resorting  tu  arms  and  violence,  to  overturn 
that  constitution,  a  great  part  of  which  con- 
sisted in  the  protection  of  our  liberty.    Time 
passed  on,  and  the  liomao  Catholics  dwindled 
in  number,  tilt  they  were  reduced  to  a  very 
small  and  not  a  dangerous  body.    They  be^ 
came  attiiched  to  that  constitution  from  which 
they  derived  advantages,  and  therefore  the 
eeneruisity  and  the  justice  of  the  country  said,  | 
let  theoi  be  relieved.    But  what  said  those  , 
protestaut  associations }  they  said,  this  is  ini-  , 
mical  to  our  religious  liberty,  because  our  re-  j 
ligious  Uberty  is  the  protestant  religion.  Now 
this  is  eiactJy  what  the  Uoman  Catholics  said 
a  hundred  years  before,  and  eiactly  thai  for 
which  the  protestants  were  burnt  m  Smith- 
field.    Then,  I  say,  those  protestant  associa- 
tions were  Dut  for  liberty  but  for  fimaticism 
and   despotism.     Tlmv    were   mischievous 
things,  and  I  wish  thieir  examples  had  not 
l>een  lately  followed.    But  so  tar  was  this 
meeting  at  Hackney  from  bearing  any  such 
character,  that  it  was  constructei  upon  a 
different,  and  1  will  tell  you  what  nnodel,  not 
of  tyranny — not  of  fanaticism — not  of  fire 
and  sword,  but  to  restore  those  benefits  which, 
I  say,  we  have  lost  since  the  revolution.    If 
every  such  attempt  is  to  be  prevented,  if  we 
are  to  eo  on  ana  have  this  glorious  fabric 
frittered  away,  we  shall  at  last  become  as 
despicable  a  nation  as  any  now  in  Europe. 

Gentlemen,  for  this  purpose  a  number  of 
.men  did  undoubtedly  think  it  necessary  for 
them  to  do  in  their  own  defence  what  many 
others  have  been  ready  to  think  it  necessary 
for  tiieni  to  do  in  the  same  situation.  They 
thought  it  necessarv  to  associate,  and  they 
associated,  upon  what  model?  why  exactlv 
upon  the  model  of  the  right  honourable  Wil- 
liam Pitt,  that  immaculate  prime  minister 
who  now  loaiis  us  with  taxes,  the  present 
prime  minister,  but  not  tlie  minister  of  that 
day.  These  were  the  virtues  of  him  who  was 
not  minister,  but  of  the  extra  officer,  who  was 
upon  liking.  Says  he,  we  must  associate  and 
have  a  reform  in  parliament;  for  if  there  is 
not  one,  how  are  ministers  to  be  honest  ?  He 
comes  into  the  House  of  Commons,  and  he 
finds  there  men,  very  honest  men,  and  those 
men  associate  with  him  in  the  same  cause. 
Says  he,  restore  the  constitution  of  the  coun- 
try, or  you  will  never  have  a  virtuous  execu- 
tive govern iiient ;  restore  your  constitution, 
JOT  yiHi  will  never  be  a  virtuous  legislative 
government;  but  how  restore  it?  agginst 
|>ower,  gainst  property,  against  placemen  of 
All  descriptions,  from  the  auditor  of  She  ex- 


the  island?  Are  not  the  ramifieationt  of  tliek 
influence  perceived  in  every  town  and  villay? 
They  have  the  8tiength---tfae  weapoaa— the 
arms— the  force.    How  will  you  meet  tfaeoa 
but  in  this  way  ?    union  is  a  strong  thing — fet 
us  make  a  bond  of  union  among  ourselves  Ibr 
the  liberty  of  the  subject,  as  they  bAve  lor 
themselves  in  their  places  and  pensioBa,  wmA 
let  us  endeavour  by  that  means  to  obtain  » 
redress  of  our  grievances.    That  was  exndij 
the  model  of  tiie  association  which  look  phtte 
some  time  in  1789  or  I78i,  immediately  mlher 
the  example  of  those  fires  which  have  be^ 
alhided  to,  and  it  was  carried  on  with  the 
present  prime  minister  at  its  head.    Tbea  k 
It  so  criminal  a  thing  to  associate  ?    Is  it  so 
criminal  to  look  after  a  reformation  whkb 
could,  they  thought,  be  effected  without  a  re- 
volutioD,  but  which  has  not  yet  been  effected 
any  way.    Upon  this  model  others  thought 
they  might  associate,  and  as  no  skirmish  or 
bkiodshed,  or  no  vkilence  had  easued  from 
this  former  association,  so  they  thought  they 
abo  might  find  some  man  honest  enough  in 
the  House  of  Commons  or  elsewhere  who 
would  represent  their  grievances  to  the  legia- 
latuce,  to  the  sovereign,  and  to  the  axialo- 
cracy ;  so  that  we  should  have  the  benefit  of 
that  reform.    That  is   what  these  peraoos 
thought— that  is  what  Mr.  Briellat  thought.  I 
will  tell  you  what  was  his  conduct,  how  Mr. 
I  Briellat  came  to  be  mixed  withitatall;  for 
,  this  meeUng  having  been  introduced  here  in 
I  order  to  bolster  up  the  other  parts  of  the 
charge,  I  am  forced  to  exphun  why  these 
persons  met    Gentlemen*  there  are,  as  ^»e 
all  know,  a  monstrous  number  of  committees 
of  those  bodies  who  call  themselves  associa- 
tions against  republicans  and  levellers,  but 
they  would  give  themselves  a  far  better  name 
by  calling   themselves  associations  for  re- 
ceiving informations,  anonymous  letters  ^d^ 
carrying  on  prosecutions.    These  gentlemen 
liave  160  committees  in  different  parts  of  this 
capital.    I  don't  say,  that  no  honest  man 
joined  them ;  one  houe&t  man  did  join  them 
and  soon  leA  them,  for  very  good  reasons, 
and  he  has  published  tliose  reasons  to  the 
world,  whidi  are   well   worth    any  man's 
reading. 

Gentlemen,  there  is  not  a  word  spoken  by 
any  of  you  in  a  butcher's  shop,  or  any  other, 
but  it  may  be  carried  to  the  office  of  these 
gentlemen,  exactly  as  at  Venice,  where  you 
may  throw  a  piece  of  paper  into  the  mouth 
of  a  lion  (ana  by-the-by  the  comparison  b 
not  a  bad  one)  whven  immediately  prosecutioos 
are  awarded.  I  know  these  gentlemen  take 
great  merit  to  themselves  for  their  conduct  in 
these  instances.  Many  of  these  associations 
have  not  misconducted  themselves  at  aU« 
I  know  individuals  belonging  to  them  who  are 
honest  men,  and  1  wish  all  honest  men  had 
gone  among  them,  to  have  prevented  the 
mischief  they  h»ve  caused.    But] 
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wlifttistiieo«ii«qo8Qoef  that  any  malicipiss 
«neBiy  I  may  have  may  take  advaotagje  of 
mny  loose  word  I  may  speak  in  a  moment  of 
pain — in  a  moment  of  joy — in  a  moment  of 
sadness,  and  that  he  may  carry  his  informa- 
tion to  the  lion*s  mouth  at  the  committee  of 
his  parish,  it  shall  go  to  the  central  coromit- 
tee,  and  from  thence  to  the  solicitor  to  the 
treasury,  or  the  attorney-general.  Where- 
abouts are  we  when  thus  we  are  put  into  the 
hands  of  any  man  in  this  way,  into  the  hands 
of  the  lowest  class  of  the  people,  of  butcher's 
boys,  and  police  of&cers, — to  accuse  us  on 
any  day  and  at  any  distance  of  time  that  they 
please.  Is  this  right?  is  this  good?  are  we 
safe?  I  don*t  know  whether  we  are  or  not.  I 
don't  determine  these  questions.  But  it  is  a 
good  reason  for  us  to  examine  into  such  prose- 
cutions and  to  scout  them  as  they  deserve,  if 
thev  are  instituted  from  private  motives.  1 
will  tell  you  the  whole  as  it  passed.  Mr. 
Briellat  lound  ihcse  persons,  associated  for 
liberty,  were  desirous  of  forming  some  kindof 
system  by  which  their  cries  might  be  heard, 
as  well  as  th(»se  who  were  al'raid  of  republi- 
cans and  levellers,  so  that  they  might  not 
hear  any  more  of  St.  Ives,  St.  Mawe*s,  or  Old 
Sarum,  or  any  such  rubbish  Gentlemen, 
this  reforming  of  boroughs  i»  not  the  busi- 
ness of  yesteraay.  All  of  us  have  thought 
it,  most  of  us,  I  hope,  have  said  it  was  neces- 
sary :  Every  one  of  us  has  a  right  to  as80» 
ciate  for  the  enforcement  of  it.  However, 
there  is  a  great  reason  to  suppose  that  the 
object  of  these  prosecutions  go  more  to  this 
than  to  that  moonshine  charge  of  sedition, 
which,  employed  as  it  now  is,  no  man  under- 
stands, for  sedition  is  in  every  man's  moiith, 
but  in  no  man*s  book.  Every  man  interprets 
it  according  to  his  own  sense,  according  to  his 
own  passions,  and  his  own  interest :  the  people 
wishing  a  reform,  knew  so  well  that  this  was 
the  fact  with  a  great  many  of  their  acquaint- 
ance; they  knew  so  well  the  pre|udk»s  that 
had  gone  out,  that  they  went  to  two  magis- 
trates and  said,  we  mean  to  have  such  a  meet- 
ing ;  there  are  some  hundreds  of  us,  we  can 
iiiul  no  room  to  meet  in ;  let  us,  for  God's 
sake,  have  the  pleasure  of  vour  company,  to  see 
4hat  we  do  nothing  and  wish  nothing  con- 
trar^r  to  the  established  goverument.  Two 
magistrates  accordingly,  as  I  am  informed, 
attended,  and  the  meeting  broke  up  with  per- 
fect quiet  and  decency.  Why  then  we  are 
tokl  that  this  was  Mr.  Driellat's  field  ?  he  let 
the  justices  come  into  the  field :  and  why  did 
he  let  them  come  into  the  field?  he  had  as 
good  a  right  to  shut  them  out  as  any  body 
else,  unless  they  came  in  a  certain  form; 
however,  they  came,  and  the  meeting  broke 
up  in  peace.  They  accomplished  their  ol^ect. 
What  their  object  was  I  don't  know  pre- 
cisely; but  it  was  an  object  fiivourable  to  re- 
fbnn.  Mr.  Briellat  then  got  upon  the  table, 
and  said  something  which  the  witness  could 
/lot  bear;  there  are  persons  here,  I  imn  say, 
V  ho  were  present  and  heard  what  he  aaid. 
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It  was  this ;  sayi  he,  **  Gentlemen^  we  are 
reproadied  with  being  men  enemies  to  peace, 
let  us  show  our  adversaries  they  alone  are  of 
that  description ;  we  seek  liberty,  but  liberty 
is  a  peaceful  thing  and  not  a  destructive  one. 
Then  don't  let  your  passkms  break  out,  do 
not  applaud,  nor  be  clamorous,  express  neK 
tber  approbation  or  disapprobation,  but  let 
every  tning  be  quiet,  and  wnen  we  have  done 
depart  to  your  own  homes  peaceably.''  To 
get  upon  the  table,  is  that  a  wkked  thin^  I  or 
was  it  a  wicked  thing  to  tell  people,  as  there 
were  a  mat  many  of  them,  not  to  make  a 
noise?  f  am  informed,  it  is  incredible  the 
peace,  the  ailenoe,  and  the  quiet  with  whkii 
this  meeting  was  oanied  on.  Well,  Mr.  Briel- 
lat was  the  cause  of  this;  he  did  not  give 
them  a  quantitr  of  beer,  lich  man  as  he  is. 
When  they  had  done  their  business,  they  all 
depart  to  their  homes  and  so  does  he;  but 
what  happens?— -Mr.  Briellat  at  the  moment 
that  he  showed  this  desire  of  a  reform  in  par- 
liament and  of  effecting  it,  this  peaceable 
mode  of  obtaining  a  remedy  (not  b3[  fire  and 
sword,  as  he  has  been  represented),  is  seizei 
by  a  warrant,  on  retummg  from  this  meet- 
ing. They  thought  Xhes  lud  caught  him  on 
the  hip,  for  they  had  found  Mr.  Goodnian, 
the  extra  police  officer,  who  in  January  bst 
had  lieard  these  words,  had  bottled  them  up 
to  this  time,  and  now  brought  them  out  as 
brisk  as  any  champagne  for  the  occasion^ 
But,  gentlemen,  is  this  the  manner  in  which 
the  prosecutions  of  a  great  and  maananimous 
nation  are  to  be  conducted  ?  Surely,  surely, 
we  are  come  to  a  sad  pass,  cast  low  indeed, 
when  we  are  brought  to  this  situation.  And 
low  indeed  must  tluit  admiiuatratifm  be 
brought,  which  resorts  to  such  expedients ;  for 
this  I  will  say,  that  all  the  experience  of  this, 
and  all  the  countries  that  I  have  ever  seen  or 
heard  of,  will  prove  that  the  administnition 
which  cannot  subsist  without  prosecution  is 
in  a  gallopping  consumption.  I  am  sure,  it 
is  a  sort  or  thine  which  every  honest  mind 
must  be  disposed  to  resist. 

Gentlemen,  you  see  that  this  man  was  com- 
mitted upon  the  evidence  given  to  the  magis- 
trate by  Goodman,  and  upon  the  evidence  of 
this  butcher's  boy.  I  tell  vou  that  no  part  of 
the  first  charge  is  upon  this  indictment,  but 
that  reformation  could  not  be  effected  without 
a  revolution.  Now,  if  you  go.  out  of  the 
charge,  and  venture  to  condemn,  upon  any 
other  words  these  persons  can  swear  to  than 
such  aa  are  upon  this  parohment  (this  onlv 
being  what  you  are  to  determine  the  guilt 
upon),  if  you  go  out  of  it,  you  are  doing  con- 
trary to  your  dutv.  I  say  then,  all  that  has 
been  proved,  with  respect  to  this  first  charge 
is,  that  the  defendant  said,  a  reformation 
could  not  be  efilBcled  without  a  revohition^ 
excepting  the  mixture  that  has  been  made  of 
what  passed  in  the  field. 

Mr.  ChamMn,  It  does  not  appear  to  me  that 
ai^  evidence  has  been  given  as  to  what  passed 
in  the  field. 
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Ux.Vaugkmm.  Certainly  not.  Sir.  Gentle- 
men,  having  done  then  with  this  part  of  the 
indictment,  I  proceed  to  the  remaining  part. 
And  there  I  own  I  see  that  which  wotiid  eive 
roe  infinite  pain  if  I  did  not  know  that  I  had 
•evidence  to  resist  it  of  infinitely  greater  credit 
than  what  is  produced ;  for  how  many  per- 
sons were  present  at  this  time? — Five  per- 
sons. Uow  many  are  brotieht  in  support  of 
the  charge  ? — Only  one.  Woodbridge,  a  but- 
cher's lK>y,  and  that  is  all.  lie  heard 
something  which  was  read  out  of  a  book 
whidi  he  goes  and  leports  at  home»  from 
whence  he  accompanies  Goodman ;  but  he 
does  not  say  a  vrord  to  him  about  it  till  he 
gets  to  the  magistrates.  Gentlemen,  I  have 
not  the  evidence  to  prove  it,  or  I  could  show 
ou  tluU  it  was  founded  in  mere  malice.    But 

have  negative  evidence.  I  have  this  kind 
of  reproach  to  make  to  the  prosecutors ;  why 
did  yott  not  call  the  other  persons  that  vrere 
present?  there  were  other  persons  present; 
tmt  you  don't  bnng  forward  any  one  of  them. 
Ail  that  you  bring  forward  is  the  butcher's 
boy,  altfatough  five  persons  were  present. 
When  was  this?  Last  October — they  were 
not  dqtd— they  had  not  bottled  their  infor- 
mation from  December  to  the  present  time. 
Gentlemen,  were  I  not  to  call  tnem,  which  I 
will  do,  it  is  enough  for  you  to  conclude,  that 
their  evidence  is  kept  back,  because  this 
charge  could  not  be  otherwise  supported. 

G«ideroen,  you  have  before  you  a  junior 
counsel,  when  opposed  to  gentlemen  who 
have  haid  the  experience  of  twenty  years,  who 
know  how  to  coax  a  jury,  and  wlio  icnow  how 
to  keep  down  an  evidence,  and  no  man  feels 
80  distressed  as  I  do  when  I  have  persons  of 
that  description  to  cope  with.  But,  gentle- 
men^ I  will  set  my  foot  upon  a  rockr-^e  au- 
thonties  of  the  law.  For  this  purpose  I  liave 
brought  a  book  which  all  of  you  have  heard 
ofy  and  many  of  you  have  read,  and  I  selected 
it  for  that  reason.  It  is  said  by  Mr.  Justice 
Blackstone,  upon  the  subject  of  evidence,  as 
follows :  <*  The  one  general  rule  that  runs 
through  all  the  doctrine  of  trials  is  this,  tlmt 
the  best  evidence  which  the  nature  of  the 
case  will  admit  of,  shall  always  be  required, 
if  possible  to  be  liad.''  Was  it  not  possible 
tone  had?  It  was — ^these  people  live  in  Shore-  | 
ditch — ^they  are  tradespeople  in  Shoreditch. 
Woodbridge  tells  you,  he  knew  their  places 
of  residence,  why  not  inquire  of  him  ? — why, 
because  the  others  say  the  butcher's  boy 
does  not  speak  truth ;  they  say,  he  has  been 
guilty  of  an  infamous  falsehood.  Then,  I 
say,  they  have  not  brought  forward  the  best 
evidence,  because  the  better  evidence  was 
nany  persons,  and  not  one  single  person :  if 
there  is  any  better  evidence  that  mij^ht  have 
been  produced,  the  very  not  producing  it  is  a 
presumption  dmt  it  would  detect  some  fiUse- 
hood  which  is  concealed.  Now  then,  gen- 
tlemen,  though  five  persons  were  present, 
they  came  down  herewith  only  one  witness 
to  justify  the  last  part  of  the  charge,  whidi  I 


deny;  I  admit  the  former;  I  say,  the  former 
is  not  crhninal.  There  are  cases  wbere  th? 
evidence  of  one  witness  ought  to  be  valid^  d 
the  minds  of  a  jury ;  in  the  case  of  morde-. 
for  instance,  where  only  one  person  is  pr«eit 
certainly  the  evidence  of  that  pereon  mz^. 
be  received ;  for  such  a  cnme  as  that  m&: 
be  punished,  and  the  only  way  to  ptmisik  t 
is  by  bringing  evidence,  and  the  only  evi- 
dence is  one,  and  therefore  that  %m\j  evidecct 
is  good,  credible  evidence ;  bat  if  there  i** 
several  persons  present,  that  is  not  the  ci*e. 
You  have  not  iny  word  only,  who  have  n.t 
been  twenty  months  at  the  bar,  when  c^ 
learned  friend  has  been  above  twenty  years 
but  you  have  the  words  of  Mr.  Justice  Bbdh 
stone ;  he  says,  ••  One  witness  (if  credible' 
is  sufficient  evidence  to  a  jury  of  any  »o^> 
fiict,  thot^  certainly  the  concurrence  of  tw4 
or  more  corroborates  the  proof."  Then,  wnr 
not  bring  more?  because  they  knew  tht^ 
couM  not  succeed  upon  it  if  they  did.  ^  Yet, 
our  law  considers  that  there  are  mnny  trub> 
actions  to  which  only  one  person  is  privy'— 
There  are  many  cases  to  which  oaly^  one  ff -- 
son  can  be  privy,  and  therefore  yoa  must  bf 
satisfied  with  that  one.  *'  And  the  law  dori 
not  always*'  (always  in  italics)  **  demand  the 
testimony  of  two,  as  the  civil  law  lunveraaUr 
requires,"  This  is  Mr.  Justice  Blackstoof « 
account  of  the  nature  of  evidence.  He  mC 
not  be  suspected  of  sedition ;  for  he  was  aot 
an  ardent  friend  to  liberty.  Hew^sonha 
partial  friend  to  liberty.  It  is  for  you  to  coo- 
sider  whether  there  is  not  the  strongest  pn- 
sumption  against  this  witness;  I  will  brii:* 
to  you  persons,  not  butcher's  boys,  not  poike 
oflkers,  or  any  persons  wishing  to  recomoKiW 
themselves  to  favour,  but  two  respectable  per- 
sons, men  who  value  their  reputation  as  nm 
as  any  of  you — men  in  the  same  sifeuabtn 
of  life  with  the  defendant-^men  in  the  nine 
situation  of  life  with  yourselves.  Now,  if  we 
produce  such  men  to  the  latter  part  of  the 
cham,  we  shall  pot  an  end  to  the  whole  of 
it;  for,  will  you  take  upon  ^ourseWes^  upon 
}rottr  oaths,  to  say  this  man  is  guilty,  for  sav- 
mjg,  that  reformation  could  not  be  effected 
without  a  revolution  ?  I  trurt  you  will  recdrc 
directions  from  the  bench  desiring  you  notse 
to  do.  Will  you  say,  that  the  suae  idea  has 
not  entered  into  your  own  thoughts  ?>-4f  so, 
wiU  you  consider  it  as  crimind  ?  Gentlemen, 
I  think  you  will  not  so  say,  I  think  you  viS 
not  be  directed  so  from  the  Court.  You  wiB 
listen  to  what  the  Court  shall  observe  witli 
all  respect ;  but  I  vrill  remind  you  of  the 
saying  of  one  of  the  sinceresi  friends  to  tk 
constitution,  as  then  established,  whether  ia 
its  regal  part  or  in  its  popular  one.  He  savs, 
**  That  Decantatum,  in  our  books,  ad  que- 
tionem  facti  non  respondent  judices,  ad  ques' 
tiouem  legis  non  respondent  joraftores,  lite- 
rally taken  is  true."^    Gentlemen,  you  vt 
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aJl  tradesnen,  but  I  am  sure  most  tradeamen 
know  soiuetliing  of  Latin. 

Forentan  of  the  Jury.  Wc  shall  thank  you 
to  English  it  for  U5»  if  you  please. 

Mr  Vaughan.  I  was  Just  going  to  translate 
it  to  you.  ''That  DecanUtum,  that  is  the 
maxim,  in  our  books,  to  the  question  of  fkci 
the  Judges  don't  answer,  to  the  question  of 
law  that  jurymen  do  not  answer,  literally  tak«n 
istrue;"thatistbetranslatkm;  "for,  if  it  be 
demanded  ivliat  is  the  tet,  the  judge  cannot 
answer  it^  tf  il  be  asked,  what  is  the  law  of 
the  case,  tlie  Junr  cannot  answer  iV  This  is 
tiie  0|»inion  of  Mr.  Justice  Vaudian,  in  the 
famous  case  of  Bushell.  Then  be  eoes  on  to 
say,  '<  a  man  cannot  see  by  another's  eye, 
nor  hear  by  another's  ear,  no  more  can  a  man 
conclude  or  infer  the  thing  to  be  resolved  by 
another's,  understanding  or  reasoning,  and 

though  the  verdict" [Here  is  the  material 

part,  the  distinction  between  U)e  judge  and 
the  jury,  a  distinction  that  juries  oueht  never 
to  forget  at  any  rale] — *^  and  though  the  ver- 
dict be  right  that  they  give,  yet  uiey  being 
not  assured  it  is  so  irom  their  own  under- 
staudine,  are  forsworn,  at  least  in  faro  con- 
sciential*  *  in  the  tribunal  of  conscience. 
This  bemg  the  case,  I  trust  you  will  do  your 
duty,  which  is  a  much  more  interesting  duty 
than  mine.  Most  of  you  seem  to  be  men  of 
responsible  characters  in  life;  you  will  at- 
tend to  the  observations  of  the  learned  judges 
on  the  bench,  who  will  make  many  excellent 
observations  to  you  no  doubt ;  but  you  will 
remember  they  are  not  to  be  the  rules  of  your 
verdict ;  that  m  matters  of  law  they  are  aeci- 
sive,  but  you  9xe  the  only  persons  to  consider 
and  to  determine  matters  of  fact.  If  you  are 
prepared  to  determine  that  every  man  who 
says  a  reformation  cannot  be  effected  without 
a  revolution  must  go  to  prison,  aAer  the  man- 
ner  of  imprisonments  of  this  day,  you  are  not 
the  men  that  I  believe  you  to  be.  If  vou  can 
take  upon  yourselves  to  say,  that  all  tbc  mat^ 
ters  in  this  record  (and  you  must  not  travel 
out  of  it)  were  ever  spoken  by  the  defendant, 
if  you  can  say  so  likewise,  you  are  not  the 
men  I  take  vou  to  be.  On  the  other  hand,  if 
you  think  the  honest  chigracter  of  an  Enalish- 
roan  is  still  to  be  preserved;  if  you  think  that 
a  freedom  of  speech  and  a  freedom  of  com- 
munication  is  still  to  go  forward  between 
Englishmen,  remember  that  words,  if  even 
sworn  to^  are  a  sort  of  things  very  indetermi- 
nate, easdy  misconceived,  and  misrepresented, 
for  words  are  no  more  than  wind :  the  recol- 
lections of  men  frequently  vary  it,  and  the 
imaginations  of  men  vary  it  likewise.  If  this 
is  your  opinion,  you  will  find  the  defendant 
not  guilty.  But  if  those  prejudices  which 
have  been  endeavoured  to  be  instilled  into 
your  minds  by  a  knot  of  men  terrible  to  this 
country,  and  to  its  justice,  are  to  oive  way 
(which  I  cannot  beheve  you  will  suSbr  them 
to  do)  to  that  which  is  the  main  object  of 
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ycur  oaths^  you  have  made  trial  by  Jury  a  very 
bad  thing  mdeed,  and  the  jurors  of  the  coun- 
try are  become  (as  St.  Matthew  said  of  ano- 
ther description  of  men)  "  like  unto  whited 
sepulchres,  which  indeed  appear  bcautifui> 
outward,  but  are  within  full  of  dead  men's 
bones." 

EVTDCVCC  ^OR  TB£  DeFEMDABT. 

Benjamin  Davis  sworn. — Examined  by  Mr. 
Cumej/* 

You  are  a  cheesemonger  in  Shoreditch  ? — 
Yes. 

Do  3rou  recollect  Mr.  Briellat  coming  to 
your  house  on  the  evening  of  the  17th  ofOc- 
tober  last?— -Very  well. 

At  what  time  did  he  come? — ^I  believe  it 
was  between  seven  and  eight  in  the  evening. 

What  evening  in  the  week  was  it?— Thurs- 
day evening. 

Who  was  in  your  shop  when  Mr.  Briellat 
came  in? — Mr.  Fortescue,  a  wheelright,  and 
two  other  men. 

Do  you  recollect  their  names?— Yes,  one 
was  Iloram,  and  I  do  not  recollect  the  name 
of  the  other. 

Those  were  the  persons  present,  besides  the 
witness  Woodbridge  ? — Yes. 

When  Mr.  Brienat  came  in,  we  have  heard 
you  had  some  little  conversation  about  the 
news,  did  you  see  Mr.  Briellat  produce  any 
book?— He  did. 

What  did  he  read?— I  think  it  was  a  pro- 
phecy, taken  out  of  the  11th  chapter  of  Rd- 
vektions.  and  the  13th  and  14th  verses,  con- 
cerning the  second  woe. 

Can  you  recollect  what  were  the  words  that; 
be  read?-T-The  words,  I  think,  were  about 
the  earth  quaking,  and  a  tenth  part  of  the 
city  falling. 

Was  there  any  thinff  in  that  book  respect- 
in^kings?-rNot  that  I  recollect. 

Did  you  attend  to  what  Mr.  Briellat  read  ? 
— ^Yes;  I  was  close  to  him. 

Did  you  hear  every  thing  he  ssud? — I  did. 

Now,  to  the  best  of  your  recollection,  did 
he  say  any  thing  wliatever,  in  the  readinjg  of 
that  book,  respecting  the  abolition  of  kmgs 
from  the  face  of  the  earth  ? — ^No  such  thing. 

That  you  positively  swear?— Yes. 

Did  he  sav  any  such  words,  not  reading 
them  in  the  book?— No,  he  did  not. 

Did  any  conversation  pass  after  Mr.  Briel- 
lat had  concluded  the  reading  out  of  that 
book  ?— None  at  all,  not  a  word. 

Then  I  need  scarcely  ask  you,  if  there  was 
any  conversation,  after  that,  respecting  kings  ? 

Nor  a  wish  that  there  were  no  kings  at  all  ? 
—No. 

If  he  had  uttered  such  words  must  yon  not 
have  heard  them  ? — ^Yes. 

Or  any  words  respecting  the  landing  of  the 
French  ? — ^Not  a  word. 

Or,  did  he  express  a  wish  that  100,000 
French  would  land  to  fight  against  the  go- 
vernment party  ?-rNo. 
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Can  70U  take  upon  yourself  to  swear  tbat 
no  such  words  were  uttered  bv  Mr.  Brielht 
upon  that  occasion? — No  such  tnins. 

Which  went  out  of  the  shop  first,  Mr.  Riiel- 
]bX  or  the  boy  ?— The  boy^  one  of  his  feUow- 
scirvaots  called  him. 

At  what  period  of  the  conversation,  or  of 
the  reading,,  did  he  go  oul^ — ^Wbile  he  was 
reading  the  book  one  of  his  fellow-servants 
came  and  told  him  the  supper  was  ready,  or 
aomethine  of  that  sort,  and  he  went  away; 
|tf r.  Brielut  went  away  with  Mr.  Fortescue. 

Croes-examined  by  Mr.  Silve$ter, 

The  boy,  Woodbridge,  was  there  ? — ^Yes, 

And  there  was  no  conversation  of  any  sort  ? 
—Yes. 

What  was  it  about  ?— He  had  a  little  book 
that  he  said  he  was  going  to  read,  and  he 
seldom  begins  a  book  without  reading  it 
through. 

Briellat  read  about  the  earthquake',  and 
then  not  a  word  more  was  said,  but  Fortescue 
and  he  walked  out } — I  suppose  he  read  on  for 
a  ouarter  of  an  hour  or  twenty  minutes. 

Did  be  put  the  book  in  his  pocket? — I  don't 


,  He  did  not  say  a  word  about  the  duke  of 
York?— No. 

There  was  no  conversation  at  all  but  merely 
talkine  about  this  book  and  reading  this  book, 
and  that  was  all  that  passed? — No,  when 
Briellat  first  came  in,  before  he  began  read- 
ing, there  were  some  words  passed ;  he  came 
in  and  said,  how  do  you  do,  gentlemen  all  ? 
I  believe  that  was  the  words,  as  nigh  as  I  can 
recollect. 

You  won't  be  positive? — ^No;  I  said,  how 
do  you  do,  Mr.  Briellat?  I  hope  you  are  very 
well.  He  said,  he  had  been  towards  the  city ; 
and  I  asked  bira,  what  news  ?  and  he  said, 
nothing  particular;  but  I  am  almost  tired. 

0  yes,  there  is  news  too,  says  he,  they  say 
the  queen  of  France  has  been  tried  and  cast, 
a^d  they  had  sont  to  the  emperor  of  Germany 
concemme  it,  that  if  he  would  draw  his  troops 
from  the  m)ntiers,  &ey  would  save  the  queen, 
and  would  give  him  fourteen  days  to  con- 
suder  of  it ;  and  he  said,  that  the' French  army 
and  the  Spanish  army  had  had  a  battle,  and 
the  TVench  had  sot  the  better;  and,  says  he, 

1  have  got  a  book  that  was  lent  me,  concern- 
ins  the  times  now  in  France,  a  prophecy,  I 
believe  he  called  it,  and  then  he  read  it. 

He  did  not  say  any  thing  about  the  duke  of 
York's  army  being  taken  ? — ^No. 

Recollect  yourself  ?— Oh !  I  recollect  per- 
fecUy, 

Nothing  about  tiie  duke  of  York  having 
like  to  have  been  taken  ?— No. 

It  was  a  book  written  by  an  anonymous 
writer  ?— I  do  not  know. 

Did  he  not  say  so  ? — ^No* 

Nor  any  thing  about  the  French  attempting 
to  hmd  here  ?— No. 

But  all  at  once  he  pulle^  out  the  book  ?«- 
No ;  J  said  let  us  have  the  news  first,  and  the 
booklAerwaids. 


And,  after  he  had  rea^  the  book,  It  was  put 
in  his  pocket  without  a  single  observation  r—" 
No. 

Not  a  single  observation  was  made  by  any 
bodv? — No,  not  a  word :  away  he  went  and 
said  no  more  about  it 

JtuRCf  F4Mrtacue  swom.--Examined  by  Mr. 
VmttgAmu    • 

What  business  are  you  ? — A  coach  and  cart 
wheelwright. 

Where  do  you  live  ? — ^In  the  Cuitsdn-rbad, 
Shoreditch. 

Do  you  know  Mr.  Briellat,  the  defendant  ? 
—Yes. 

Did  you  see  him  any  time  in  October  last 
in  the  shop  of  Mr.  Davis,  in  Shoreditch  ?-^ 
Yes. 

Were  you  present  when  he  came  in? — I 
was,  in  about  five  or  perhaps  ten  minutes  be- 
fore he  came  in. 

Will  you  relate,  as  well  as  you  can  recollect, 
what  passed  during  the  time  that  you  were 
there  witli  him  ? — Yes ;  I  was  in  Davis's  shop 
when  Briellat  came  up  to  the  door,  with  some 
irons  upon  his  shoulder,  and  some  fi^h  in  his 
hand ;  ne  came  in  at  the  door  and  smys,  gen« 
tiemen,  how  do  you  all  do  ?  we  made  answer, 
we  were  very  well.  What  news  have  you, 
says  Briellat  ?  We  said,  we  have  no  news  at 
all,  you  are  likeliest  to  know  as  you  have  been 
in  the  city ;  says  he,  I  know  of  none  in  par- 
ticular. We  said,  why,  is  diere  none  at  all? 
Why,  says  he,  there  are  two  or  three  things 
flying ;  but  I  donH  know  what  it  is  particu- 
larly, for  I  have  almost  forsot,  says  he,  I  must 
recollect;  he  recollected  a  nit :  why,  says  he, 
I  will  tell  you,  the  first  fjaragraph  is,  that  they 
have  tried  the  queen  of  France,  and  it  is  re- 
ported tbat  she  is  cast  for  death,  and,  says  be, 
they  say  that  they  have  sent  a  proposition  or 
somethmg  of  the  kind  to  the  emperor  of  Ger- 
many, if  so  be  as  he  would  wish  to  save  her; 
the  proposition  was  sent,  and  they  demanded 
an  answer  at  such  a  time,  about  tuurteen 
days,  from  them ;  that  if  so  he  he  would  draw 
his  forces  from  the  frontiers,  that  they  would 
save  she  and  make  a  good  provision  for  her 
and  her  family ;  that  was  all  very  good  we 
thought  Why,  says  he,  the  trench  and 
Spaniards  have  had  an  eugaffement,  and  the 
Spaniards  are  drove  from  tne  frontiers,  I 
understand.  That  is  all  that  I  know  about 
tbat 

That  was  the  end  of  the  news  ?— It  was  the 
end  of  the  news ;  be  said,  he  bad  ^t  an  old 
prophecy,  or  something  of  that  kmd,  in  a 
pamphlet  which  he  had  seen  somewhere  and 
tx>rrowed,  that  related  to  the  present  state  of 
af&urs  in  France ;  when  the  newh  was  over 
he  pulled  it  out  of  his  pocket  and  opened  it, 
and  began  about  tlie  middle  ot  it;  the  begin- 
ning of  it  was  in  17(I7  ;  I  took  particular  no- 
tice of  the  year,  because  it  was  the  year  1  was 
bom  in. 

Do  you  mean  to  say,  that  was  the  begin- 
ning of  the  pamphlet? — ^No;  the  beginujng 
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where  Mr.  Briellat  begao  reading,  there  was  a 
date  of  1747 y  and  thiam&tory  or  this  prophecy 
was  taken  out  of  the  Revelations,  John  the 
divine's  prophecy,  and  it  went  on  concerning 
the  revolution  in  France,  as  it  signified  this 
prophecy  prophesied  much  hke  the  troubles 
in  France  at  tnis  present  time^  and  it  was  sup- 
]>08ed  by  the  pronhecy  that  this  French  na- 
tion was  the  place  where  these  troubles 
should  begin. 

What  part  of  the  Revelations  was  it  that 
the  prophecy  supposed  to  have  that  mean- 
ing?—The  11th  chapter,  I  think;  there  was 
to  De  a  verv  ereat  woe  and  a  very  great  earth- 
quake, and  the  tenth  part  of  the  city  was  to 
fail. 

Was  this  explained  to  relate  entirely  to  the 
affairs  of  France  ? — Yes ;  it  was  supposed  that 
the  nation  of  France  was  the  place  fixed  for 
these  troubles  in  that  prophecy  at  this  pre- 
sent troublesome  time. 

How  long  did  the  reading  of  this  prophecy 
lastf — He  read  about  twenty  minutes  or 
better,  near  half  an  hour. 

Did  you  see  the  butcher's,  boy.  Wood- 
bridge,  thereat  that  time? — I  cannot  say  I 
did  see  him;  there  were  some  butcher's  lads 
at  the  door,  but  they  were  there  a  very  little 
time. 

Adex  the  reading,  what  passed  ?— Nothing 
was  said,  but  he  shut  up  nis  book,  took  his 
fish  in  his  hand  and  went  awa^ ;  I  went  with 
him  part  of  the  way;  I  stsud  till  Mr.  Briellat 
went  away;  he  wibhed  the  people  a  good 
night,  and  I  walked  with  him  to  the  turning 
which  goes  to  his  house,  and  I  went  up  Holy- 
well-lane. 

Did  you  hear  any  conversation  about  the 
abolition  of  kings  from  the  face  of  the  eartii 
on  the  part  of  Briellat  ? — N  o. 

You  were  there  before  he  came  in,  and 
went  away  with  him  ? — Yes. 

During  that  time  did  you  hear  any  thing 
about  the  French  landing  100,000  men,  or 
about  the  duke  of  York  ?^Nothing  at  all. 

Can  you  positively  recollect  so  as  to  be  able 
to  swear  that? — I  stand  here  before  God  and 
man,  and  I  would  not  tell  a  lie. 

Jame$  Fortescue  cross-examined  by  Mr.  5i7- 
vcster. 

You  live  in  Holywell- street? — ^No,in  the 
Curtain- road. 

How  long  have  you  lived  there  ?--Near 
twenty  years. 

In  the  year  1778  you  lived  there  ?— -Yes. 

You  have  been  a  witness  here  before  ?'-No 
never  upon  any  thing  of  any  kind. 

In  no  court  whatever? — ^No,  no  more  than 
a  triiing  thing  before  a  justice. 

Do  you  mean  the  jury  should  understand 
that  you  were  never  examined  as  a  witness  in 
a  court  of  justice  ? — N  o. 

Never  at  the  Old  Bailey  ?— No,  never.  I 
never  was  there  in  my  life. 

Do  you  remember  a  man  of  the  name  of 
Edward  Sellons? -Yes. 

VOL.XXIL 


He  was  an  acquaintance  of  yotir*s,  was  he 
not?— Yes. 

He  lived  by  Kingdand  ? — He  Hved  in  Rings- 
land-road. 

You  have  been  acquainted  with  him  some 
time,  have  not  vou  ? — No ;  but  I  have  some 
reason  to  know  lum. 

Upon  your  oath,  were  you  not  a  witness  in 
his  behalf  at  tlie  Old  Bailey  ?— No. 

I  mean  a  man  who  was  tried  and  convicted 
of  a  highway  robbery  at  the  Old  Bailey,  when 
you  appeared  in  his  behalf? — ^No. 

You  remember  his  being  tried?— No;  I 
remember  hearing  talking  of  his  robbing  the 
mail. 

Do  you  remember  his  being  hanged  in  tha 
year  177B?— ^llons  was  not  hanged. 

Which  of  them  was  then  ? — ^I  don't  know,  I 
suppose  it  was  his  accomplice. 

Inen  you  have  heard  of  it?— I  heard  he 
had  turned  evidence. 

And  you  mean  to  say,  you  never  were  a 
witness  for  that  man  at  the  Old  Bailey  t— 
No,  nur  any  where  else. 

You  never  were  examined  upon  that  trial  ? 
— No  ;  I  speak  the  truth. 

You  had  no  concern  at  all  in  that  trial  ?— 
No. 

Did  you  know  any  thing  of  this  meeting  at 
Hackney? — No,  I  know  nothing  of  it. 

Now,  as  to  this  book  that  was  read,  there 
was  nothing  in  it  about  kings  ? — ^No. 

Nor  kingly  government  K— No. 

Nor  a  word  about  monarchy  ? — ^No. 

What  was  it  that  was  to  be  overturned,  for 
I  happen  to  know  what  book  you  are  alluding 
to  ? — 1  don't  know. 

Do  you  mean  to  say,  there  was  nothing  in 
it  about  overturning  monarchy  ?— Noia  word. 

And  this  book  was  read  and  put  in  his 
pocket,  without  a  sinele  observation  from  him 
or  any  body  else  ? — Yes. 

And  as  to  the  butcher's  boy,  whether  he 
was  there  or  not,  you  will  not  be  positive  ? — 
No;  as  to  Sellons,  I  was  obliged  to  sununon 
him  at  Whitechapel-court. 

Do  you  mean  to  deny  that  Sellons  was 
either  a  principal  or  accomplice  in  the  robbery 
of  the  mail  in  1778  ?— I  know  nothing  about 
it  any  farther  than  people  say. 

Reply. 

Mr.  SUveiter,  Gentlemen  of  the  jury,  it 
now  becomes  my  tuni  lo  make  a  few  obser- 
vations upon  the  defence  set  up  for  this  man 
at  your  bar.  You  have  had  a  long  declama* 
tion,  of  no  less  than  an  hour  and  a  half,  in 
which  all  ranks  of  men,  from  the  highest  ta 
the  lowest,  have  been  libelled ;  there  is  not 
a  man,  there  is  not  a  court  but  what  has  been 
attacked,  in  my  opinion,  in  a  very  improper 
manner.  In  the  first  place,  we  are  told  (and 
the  •  gentleman  avows  it  himself),  that  his 
principles  are,  that  a  reform  is  necessary^  and 
that  the  constitutk)n  can  be  altered  and 
ameliorated  by  a  set  of  banditti  assembling  ia 
fields  roimd  this  metropolis. 

3  P 
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Mr.  Vuughan,  I  said  no  such  thing — that 
is  your  interpretation. 

Mr.  Silvester,  It  is  my  interpretation. 
Gi^ntlemen,  he  justifies  at  this  moment  the 
meeting  at  Briellat*s  and  says  he  had  a 
right  to  call  any  number  of  people  he  pleased 
together,  for  the  purpose  of  amending  the 
constitution.  He  says,  the  first  charee  is  not 
proved,  because,  though  it  states  that  this 
man  has  said,  that  **  a  reformation  could  not 
he  efiiected  without  a  revolution,'*  he  says, 
the  meaning  of  the  word  revolution  is,  to  go 
back  to  a  Tbrmer  state  Where  are  we  to 
draw  the  line  ?  Are  we  to  go  hack  to  the  late 
revolution  in  this  country,  to  the  state  of  the 
aavages  of  America,  or  to  the  present  state  of 
the  people  in  France,  who  are  without  either 
law  or  religion ;  but  we  thank  God  we  have 
both  laws  and  religion. 

Gentlemen,  i{  has  been  told  you,  that  the 
courts  of  justice  have  in  these  times  inflicted 
more  severe  punishments  than  have  ever 
been  done  since  the  revolution.  It  does  not 
become  us  practisers  at  the  bar  to  find  fault 
with  those  judgments,  which  have  been  given 
by  men  of  the  first  character,  bv  men  who 
consider  well  and  judge  right  what  ptmish- 
ments  men  deserve,  nor  is  this  or  any  other 
court  to  be  intimidated,  and  told  that  these 
punishments  are  too  severe ;  it  is  with  the 
court  to  ptmish  the  offender  according  to  the 
crime,  and  to  hold  him  up  as  an  example  to 
deter  others  from  committing  the  like  of- 
fences. 

Gentlemen,  it  is  told  you,  and  made  a  kind 
•f  tritrmph,  that  formerly  the  system  of 
reform  was  supported  by  our  virtuous  and 
immaculate  prime  minister,  as  if  to  be  im- 
maculate ana  virtuous  were  in  these  times  a 
subject  of  reproach.  But,  gentlemen,  we  are 
now  trying  a  plain  fact,  which,  I  think,  is 
brought  home  to  your  satisfaction.  My 
learned  friend  called  upon  you  to  consider 
your  wives  and  children.  I,  m  my  turn,  also 
claim  your  protection  for  your  wives  and 
children ;  the  only  way  to  protect  them  is  by 
supporting  the  constitution  and  the  govern- 
ment under  which  we  all  live ;  for  when  this 
is  overturned  there  is  an  end  of  all  our  pro- 
perty, and  every  thing  becomes  anarchy  and 
confusion. 

Gentlemen,  it  has  been  told  you,  that  I 
personally,  having  practised  a  long  time  at  Uie 
i>ar,  am  possessed  of  some  art,  some  contriv- 
ance. I  don't  know  that  any  man  need  to  be 
ashamed  of  conducting  this  or  any  cause  to 
the  best  of  his  ability.  I  don't  know  that  it 
is  a  reproach  to  that  gentleman  for  exerting 
his  abilities  in  a  bad  cause,  which  his  certainly 
is,  neither  is  it  a  reproach  to  me  that  I  have 
had  the  honour  of  practising  in  this  court,  and 
before  a  man  who  understands  law  as  well  as 
any  of  the  judees.  It  is  the  pride  of  my 
heart  to  attend  before  such  a  oenoh,  from 
whence  you  will  hear  the  law  laid  down  as  it 
ought  to  be  laid  down. 

The  learned  geatiemaa  has  qtiotad  Black- 


ttone  to  yofu,  who  says,  that  juries  are  jwige^ 
of  the  law  as  well  as  judges  of  the  fcrt.  ">o 
they  are,  and  you  are  the  persons  to  deter- 
mine the  &ct,  having  received  vo«ir  infenni- 
tion  from  the  court  of  what  the  hiw  of  the 
easels. 

Gentlemen,  it  is  told  you,  tfa^  tfie  be^t 
evidence  that  the  nature  of  the  case  wiH 
admit  of  ought  always  to  be  produced  and  an 
author  is  quoted  for  it  But,  gentlemen,  it  is 
likewise,  by  the  same  author,  said,  that  oiy 
witness,  if  believed,  is  fiilly  sufficient.  Son 
is ;  we  all  know,  that  in  many  transactioos 
that  pass  one  good  credible  witness  is  suffi- 
cient. But  it  is  said,  that  it  is  neces^air,  that 
•very  witness  should  be  called.  Why'so  ?  ii 
the  gentleman  thought  it  was  law  that  be 
was  stating  to  the  jury,  and  did  not  mean  to 
mislead  them,  why  did  he  not  call  all  the  per- 
sons who  were  present }  But  as  the  gentle^ 
man  perfectly  well  knows  that  some  perHms 
might  hear  the  whole  and  others  not  tbc 
whole  of  it,  you  arc  to  impute  penury  to  thai 
boy,  who  can  have  no  interest,  who  tells  yon 
a  plsun  fact,  whose  character  they  have  net 
touched,  because  they  knew  they  could  not 
afiect  it ;  he  tells  you  a  plain  nahir^  stury, 
that  they  were  conversing  about  the  newv, 
about  the  duke  of  York  being  taken  and  the 
army ;  and  then  he  states,  that  there  vtsLS  a 
book,  which  Briellat  had  in  his  custody,  and 
which  he  read,  wbhiog  that  all  kings  shotrM 
be  abolished  from  the  fince  of  the  earth. 
Gentlemen,  I  don't  know  whether  ithfts  hap- 
dened  to  you,  but  it  strikes  me,  that  it  is  a 
book  purporting  to  be  a  discourse  upon  the 
Revelations,  in  which  the  fall  of  monarchy  is 
predicted  to  happen  in  tiie  year  1799,  ami  as 
people  have  supposed  is  applicable  to  France. 
Gentlemen,  it  is  said,  that  we  ought  to  pro- 
duce this  book.  Is  it  so .'  Who  has  the  book  ? 
Briellat  himself,  for  he  put  it  in  his  pocket: 
he  miglit  therefore  have  pioduced  it,  but  be 
has  not  produced  it. 

Gentlemen,  two  witnesses  are  called  to 
contradict  this  boy,  and  npon  whose  testi- 
mony you  are  to  impute  perjury  to  him.  One 
of  them  tells  you,  he  docs  not  recollect  whe- 
ther the  lioy  was  there,  therefore  his  te^ti- 
mouy  is  not  material.  The  first  witness  tells 
you,  that  Briellat  seldom  read  a  book  but 
what  he  finished,  and  when  he  bad  finished 
reading,  without  saying  a  single  word,  he  put 
it  in  his  pocket  and  went  away.  Is  that  pro< 
bable  ?  Is  it  likely  ?  He  takes  out  a  iKwk  and 
reads  abotit  the  tenth  part  of  a  city  ftJfing  by 
an  earthquake,  and  not  a  single  obsenratioa 
follows  it,  not  even  that  it  was  wonderM  that 
in  the  year  1747  this  should  have  been  ptre- 
dkted,'but  not  a  single  observation  was  nifede. 
Gentlemen,  it  is  possible  that  tile  witnesses 
may  be  speaking  of  Afierent  times;  ibrthe 
last  witness  does  not  recollect  whether  the 
boy  was  there  or  not,  and  yet  we  ate  to  be 
toid  that  we  are  a  nation  of  Infbmers,  and 
that  we  shall  all  become  informers,  wlikfa  b 
a  diagnce  lo  us. 
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Gentlomen^  ttio  txur,  io  my  mjuL  acUd 
ivisely,  he  acted  prudently  in  not  talkjng  of 
Uns  to  any  body,  but  goine  with  an  officer  to 
a  n^strate  and  telling  the  story.  Some  of 
i^y  witnesses  liave  been  asked  about  being 
alarmed.  Why,  gentlemen,  one  is  to  be 
allicmeu  when  seditious  men  are  planting 
ihemiselves  from  east  to  west  in  various 
fparts  of  the  town.  I  sayy  geptlemen,  when 
OQ^  sees  that,  it  is  high  time  ior  every  honest 
roan  to  join  to  put  a  stop  to  it,  when  persons 
^e  collected  together  thus  in  every  part  of  the 
town.  When  >;ou  hear  one  man  speakine 
seditious  words  in  one  part  of  the  town,  ana 
another  in  another,  you  have  reason  for  fear 
and  for  alarm;  and  a  great  deal  of  praise  is 
due  to  those  who  stand  forward  as  your  de- 
fendeis.  Then  the  only  attack  is  upon  this 
boy.  whose  testimonyi  in  my  mind,  remains 
unshaken;  but  what  do  they  say  to  the  evi- 
dence of  all  the  other  witnesses  ?  Here  is 
Goodman,  who  tells  you  that  he  is  a  publican, 
that  he  heard  a  conversation,  m  which  this  man 
atated  that  there  should  be  a  revolution,  and 
that  nothing  wouk)  do  good  but  a  revolution. 
His  iears  are  not  alarmed  till  a  meeting  is  to 
be  held  at  this  man's  house,  at  which  all  the 
persons  in  that  neighbourhood  are  called  toge- 
ther. Is  this  a  legal  meeting  ?  Have  we  no 
other  mode,  or  could  they  apply  to  none  of 
their  law  friends  to  know  how  they  were  to 
be  assembled  ?  Have  we  no  sheriffs  whose 
business  it  is  to  call  a  meeting  ?  Have  we  not 
two  worthy  representatives  who  mijght  have 
|issei|ibled  them?  But  Mr.  Briellat  is  to 
assemble,  in  the  neighbourhood  of  Spital- 
fields,  all  the  men  who  were  out  of  work,  and 
harangue  them  upon  a  table.  I  don't  impute 
what  he  said  upon  the  table  but  to  show  the 
disposition  of  that  man's  mind. 

Gentlemen,  it  has  been  stated  to  jrou  that 
application  was  made  to  two  magistrates. 
Have  we  any  evidence  of  that  f  None  at  all ; 
the  fact  is  not  true,  and  it  is  not  their  inter- 
ruption now  that  will  prove  it.  They  knew 
the  fact  would  not  bear  them  out,  and  they, 
as  lawyers,  ought  to  know  that  that  is  not 
the  way  to  call  a  meeting  of  the  countv,  the 
only  le^l  meeting  of  the  county  is  ca]f<Ml  by 
the  sheriffr 

Gentlemen,  have  they  attempted  to  show 
any  animosity  in  this  man,  Goodman,  or  is  it 
any  imputation  upon  him  that  he  is  a  con- 
stable? man^  of  you,  I  dare  say,  have  served 
the  office  of  constable  with  credit  to  your- 
selves; and  whether  a  man  is  appointed  bv 
tl/e  court  leet  or  by  the  magistrates,  does  it  fof- 
iow  that  he  is  to  be  a  subject  of  reproach,  that 
he  has  forgotten  every  thing  that  is  just  and 
honourable,  and  that  he  is  for  a  paltry  expec- 
tancy to  perjure  himself?  But  uoes  it  stand 
upon  his  evidence  alone  ?  No,  a  very  respect- 
able tradesman,  Mr.  Alport,  confirms  his  tes- 
timonv  in  every  respect,  and  then  Mr.  Adams 
jdOies  t^  saoie;  he  nves  it  in  the  very  words 
of  the  indictment,  he  tells  you  that  he  said, 
no  good  would  be  done  in  this  QQuntiy  till  a 
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refonnaCion  took  place|  and  that  coxid  not  b^ 
done  without  a  revolution. 

Now,  gentlemen,  really  I  ought  to  make  an 
apology  to  you  for  taking  up  so  much  of  vour 
time  upon  so  plain  a  question,  afler  the  long 
speech  you  have  heard ;  in  which  you  have 
had  ministers  attacked,  the  bar  attacked,  thi? 
whole  nation  attacked,  in  short  every  body, 
that  could  be  lugeed  in,  has  been  attacked  m 
this  business.  ']%e  gentleman  has  told  you 
that  if  you  give  a  verdict  improperly  you  are 
forsworn ;  Gentlemen,  he  does  not  know  you, 
if  he  supposes  you  could  give  a  verdict  impro- 
perly ;  he  does  not  know  me,  if  he  thinks  I 
could  ask  you  so  to  do.  I  wish  nothing  but  a 
verdict  consistent  with  your  oaths,  consistent 
with  your  consciences.  I  know  you  well,  you 
are  respectable  men  in  your  situation,  and 
you  will  give  a  just  verdict ;  whatever  that 
verdict  is,  I,  for  one,  shall  be  satisfied.  The 
law  has  made  you  tlie  guardians  of  our  liberty, 
our  properly  and  our  hves  from  the  highest  t^ 
tlie  lowest;— the  highest  cannot  do  injustice, 
nor  the  lowest  be  oppressed  with  impunity, 
and  therefore  you  are  to  disregard  every  thing 
of  that  kind,  on  the  one  side  as  well  as  on  the 
other ;  it  is  not  because  Briellat,  as  has  been 
stated  to  you,  b  a  man  of  property,  not  be- 
cause he  is  a  man  of  fortune,  or  has  had  the 
honour  to  sit  in  that  box,  that  shall  screen  him 
to  daj^ — I  only  wish  that  persons  in  higher 
situations,  who  are  guilty  of  like  offences, 
were  also  brought  to  this  bar.  Here  you  have 
not  a  low  man,  it  is  acknowledged  that  he  is 
a  man  of  property,  that  he  is  in  a  good  situa* 
tion  in  life,  tnat  he  is  your  equal,  and  there- 
fore becomes  the  more  an  object  of  danger. 
It  is  said  this  is  an  improper  prosecution.  I 
should  be  elad  to  know  if  you  were  in  the 
situation  of  the  attorney-general,  and  a  per- 
son were  to  come  to  you,  and  lay  infomoation 
that  a  man  had  been  speaking  seditious  words^ 
for  the  purpose  of  exciting  a  disturbance  ia 
this  countrv;  and  that  afterwards  he  was 
about  to  hold  a  meeting  at  his  house  and  in 
his  field,  whether  you  would  not  think  it  your 
duty  to  bring  forward  such  a  man  ?  He  hears 
what  the  witnesses  have  to  say,  and  he  says  it 
ought  to  be  inquired  into ;  then  let  a  jury  of 
the  country  ini{uire  whether  these  facts  are 
true,  if  true  he  incurs  the  punishment  due  to 
them;  if  the  v  are  not  true  the  magistrate  has 
been  imposea  upon,  but  that  is  no  disgrace  to 
him ;  for  it  is  the  duty  of  every  man  concerned 
in  the  administratbn  of  justice  to  l»r  facts  of 
a  heinous  nature  before  a  court  ana  jury  for 
them  to  determine  whether  they  are  or  are 
not  true,  and  that  is  the  simple  question  for 
you  to  try,  I  shall  not  go  through  the  whole 
of  the  case  about  a  reform  in  parliament,  for 
it  has  nothing  to  do  with  it,  it  is  only  made 
use  of  as  an  argument  on  the  part  of  the 
counsel  for  the  defendant  to  captivate  your 
understanding,  and  ^f  possible  to  prejudice 
your  minds ;  you  ai^e  to  suppose  that  all  these 
notable  reformers  are  persons  who  are  yon^ 
ixien^s,  ^aA  who  will  ease  you  of  taxes.    Jf 
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mav  be  9o  in  France^  which  is  now  the  roost 
un&rtunate  couotry  in  the  worid,  without 
laws,  religion  or  government,  and  yet  you  are 
told  that  taxation  is  a  burthen  which  you 
ought  not  to  bear.  I  can  only  say  you  hear  it 
in  common  with  the  rest  of  your  fellow  citi- 
zens ;  here  the  taxes  are  proportioned  to  your 
property,  it  does  not  fall  upon  the  person,  but 
upon  the  property ;  it  was  not  so  in  France, 
and  yet  that  is  luade  use  of  as  an  argument 
to  throw  a  prehidice  upon  a  prosecution  of 
.this  kind.  And  thto  you  are  told  that  there 
are  some  rotten  boroughs  which  ought  not  to 
b<;  represented  in  parhament;  but  whether 
they  ought  or  ought  not  is  not  for  us  to  dis- 
cuss in  a  court  of  justice,  nor  is  it  for  Briellat 
to  discuss  at  the  head  of  his  weavers  near 
Spitalfields.  I  say,  gentlemen,  I  ought  to 
make  an  apology  for  aetaining  you  so  long. — 
All  you  have  heard  has  been  a  declamation 
and  an  attack  upon  the  government,  and 
upon  those  who  are  administrators  of  the 
government  of  this  country,  without  giving 
an  answer  to  a  single  observation ;  the  only 
pomt  of  evidence  has  been  to  discredit  that 
witness,  and  instead  of  discrediting  him,  I  am 
of  opinion  he  is  confirmed. 

Gentlemen,  having  ssud  so  much,  I  shall 
sit  down  perfectly  satisfied  on  winch  side  your 
verdict  will  be,  because  I  know  you  arc  men 
of  sense^  1  know  you  are  men  of  integrity. 

SUMMING  UP. 

Mr.  Mainwaring.  Gentlemen  of  the  Juiy ; 
This  is  an  indictment  against  the  defendant, 
Thomas  Briellat,  charging  him  with  certain 
misdemeanors,  in  unlawf^ly  and  seditiously 
uttering,  publishing  and  dccJarine  in  a  certain 
conversation  which  he  then  and  there  held 
concerning  the  constitution,  the  words  fol- 
lowing,  that  is  to  say,  a  reformation  cannot 
be  eftectcd  without  a  revolution ;  and  then 
there  is  another  count  follows  in  this  indict- 
ment, charging  him  with  the  same,  that  we, 
meaning  the  people  of  this  realm,  have  no 
occasion  for  any  king<< ;  and  then  there  is  a 
third  charge  in  the  indictment,  stating  him 
to  have  said,  that  there  will  never  be  any 
peace  or  good  times  until  all  kings  are  abo- 
lished from  the  face  of  the  earth.  Then 
there  arc  other  counts  mentioning  these 
words,  and  then  comes  a  seventh  coun^  which 
charges  the  defendant  to  have  said,  it  is  my 
wish  that  there  were  no  kings  at  all;  and 
the  ninth  count,  charges  the  defendant  to 
have  said,  I  wish  the  French  would  land 
100,000  men  in  England  to  fight  against  all 
the  government  party. 

Gentlemen,  these  are  the  charges  laid 
against  the  defendant  as  words  spoken  by 
him  with  a  seditious  and  a  malicious  design. 

Gentlemen,  it  appears  to  me  that  upon 
this  occasion  your  duty  and  your  province 
lie  in  a  very  narrow  compass  indeed,  that 
jrou  have  no  occasion  to  be  perplexed  or 
entangled  with  history  or  politics ;  if  yon  will 
flsil J  unpresa  upon  your  minds  one  or  two 
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I  short  princmles,  in  toj  opuuon.  It  will  carry 
you  through  this  business  as  &ir,  honest, 
!  upright  men,  discharging  that  duty  which 
^  vou  owe  your  country.  Certainly  we  cannot 
but  admit  that  no  man  is  pnunianable  for  the 
discontent  and  dissatisfactioo  of  fais  ova 
mind ;  men  have  a  right  to  tbeir  own  ofir^ 
nions,  and  I  shouhl  be  sorry  to  see  a  man 
stand  at  this  or  any  other  bar  in  anj  crimindl 
court  of  judicature,  because  be  bad  in  an  on- 
guarded  manner  delivered  sentioie&ts  not 
strictly  legal,  or  which,  if  oooslnied  too 
strictly,  might  be  considered  as  seditioas: 
but,  gentlemen,  no  man  in  a  discontented 
state  of  mind  is  to  infisse  that  disooDlent  into 
the  minds  of  others,  by  which  be  disturln 
the  public  tranquillity,  and  becomes  a  verr 
capiml  ofiender  against  the  laws  of  Im 
country;  because,  whatever  disturbs  the 
tranquilhty  of  the  kingdom  is  a  ge&oal  dctri- 
ment  to  us  all :  therefore  it  appears  to  me 
that  the  ouestion  here  for  your  ooasideratkxi 
is,  whetner  this  man  comes  witbin  that 
latter  description ;  if  he  does  not,  I  think 
you  ought  to  acquit  him;  but  i^  upon  the 
whole  of  this  business,  you  think  he  is  of  that 
disposition,  why  then  certainly  you  can  have 
no  doubt  in  your  minds,  and  you  will  find  him 
guilty. 

Gentlemen,  in  this  case  I  would  have  yoa 
go  rather  ftirther  than  what  you  usittOy  take 
upon  you,  to  be  judges  of  the  fact ;  bat  I 
would  have  you  in  some  degree  be  judges  <y\ 
the  law  also :  you  will  take  into  your  consi- 
deration, not  merely  whether  he  said  th« 
words,  but  you  will  consider  also  the  intent 
with  which  he  uttered  them. 

Gentlemen,  it  has  been  said  by  the  learned 
counsel  for  the  defendant,  that  a  retbrm  is 
necessary,  and  that  he  thinks  so  ;  he  has  a 
right  so  to  think ;  but  the  question  is,  what 
method  is  to  be  taken  to  obtain  it ;  a  man 
wishing  to  bring  about  a  reform  has  no  right 
to  enforce  it  by  violence,  by  force  of  arms,— 
that  is  no  less  an  offence  ttian  high  treason. 

Gentlemen,  in  observing  upon  one  of  the 
counts  in  this  indictment,  where  it  b  stated, 
that  the  'defendant  said  a  reformation  cannot 
be  effected  without  a  revolution,  it  is  asked, 
what  is  a  revolution } — a  revolution  dues  not 
mean  a  subversion  of  government,  it  means 
a  rei'olving  of  things.  It  may  have  that 
meaning  in  some  oases;  but  you  must  take 
the  subject  matter;  if  it  is  applied  to  the 
government  of  this  country,  it  is  a  sobrerMoo, 
a  total  change  in  the  government  of  the  coun- 
try ;  there  C4innot  be  two  opinions  about  it. 

Gentlemen,  I  need  not  trouble  you  with 
any  farther  observations  before  I  state  the 
evidence  that  has  been  given  lo  you  upon 
this  occa8k>n,  and  you  will  be  to  consider  hov 
fu  the  defendant  is  guilty  or  not,  according 
to  the  circumstances  which  I  shall  shortly  lay 
before  you. 

[Mere  Mr.  Msinwaring  summed  up  tbs 
evidence  on  both  skies  to  the  jury,  and  thn 
proceeded  as  foliows.)  • 
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Now,  gentlemen,  the  evidence  on  the  part 
of  the  defendant  contradicts  that  on  the  part 
of  the  prosecution,  and  it  is  for  you  to  deter- 
mine which  speaks  the  truth;  and  of  course 
you  will  not  Judge  from  the  number  of  wi& 
nesses,  butftt>m  the  whole  circumstances  of 
the  case ;  you  will  consider  it ;  I  believe  you 
are  thoroughly  possessed  of  the  sense  of  the 
obligation  you  are  under  to  do  justly. 

Gentlemen,  I  should  have  told  you,  that 
there  is  no  evidence  at  all  of  any  criminal 
act  done  at  Hackney,  and  therefore  you  must 
acquit  him  upon  the  two  last  counts.  There  is 
no  evidence  to  prove  that  anv  such  thine  was 
said  at  Hackney,  and  therefore  you  will  find 
him  not  guilty  of  those  counts. 


The  Jury  retired,  and  in  about  three 
hours  returned  a  verdict,  finding  the  de- 
fendant Guilty. 

Mr.  Mainwaring.  Do  you  mean  to  find 
him  guilty  of  all  the  counts  in  the  indictment  f 

Foreman.  Yes,  except  the  two  last  counts. 
At  the  same  time  it  is  the  desire  of  the 
gentlemen  of  the  jury  that  I  recommend  him 
to  mercy. 

The  Court  sentenced  Mr.  Briellat  to  twelve 
months  imprisonment,  100/.  fine,  and  security 
for  his  gooa  behaviour  for  three  years,  him- 
self in  600/.,  and  two  sureties  for  S50/.  each. 


583.  Proceedings  on  the  Trial  of  an  Information^  filed  Ex-Officio 
by  his  Majesty's  Attorney  General^  against  John  Lambert, 
James  Perry,*  and  James  Gray,  for  a  Seditions  LibeL 
Tried  by  a  Special  Jury  in  the  Court  of  King's  Bench, 
before  the  Right  Hon.  Lloyd  Lord  Kenyon,  on  Monday 
the  9th  of  December :  34  George  IIL  A.  D.  1793. 


X  0  the  original  report  of  this  trial,  pub- 
lished by  Deorett,  Mr.  Perr^,  one  of  the  de- 
fendants, prefixed  the  following 

4DT£aT»EM£llT. 

In  presenting  the  following  trial  to  the 
public,  at  a  period,  the  most  critical,  perhaps, 
with  respect  to  prosecutions,  that  ever  oc- 
curred in  the  annals  of  this  country,  the 
editor  was  chiefly  influenced  by  two  const- 
derations  : 

First,  the  question,  which  arose  in  an 
early  stage  of  the  proceedings,  with  respect 
to  juries,  determined  a  very  important  rule  of 
practice,  namely,  that  the  first  special  jury 
struck  and  reduced  according  to  law,  must 
try  the  issue  joined  between  parties.  This 
decision  of  a  controverted  point,  in  the  man- 
ner most  consistent  with  common  sense,^and, 
as  appeared  from  the  pleadings,  agreeable 
Sx>  the  ancient  practice  of  the  courts,  and 
founded  upon  the  statute  law  of  the  realm,  is 
certainly  to  be  estimated  as  an  acquisition  of 
no  common  magnitude  to  the  subject. 

Secondly,  this  is  the  first  trial,  since  the 
libel  bill  passed  into  a  law,  completely  con- 
ducted upon  the  princioles  of  that  bill,  and 
may  serve  as  the  best  illustration  of  the  wise 
and  excellent  provisions  of  the  law,  as  it  now 


*  See  in  this  collection  the  cases  ot 
Messrs.  Lambert  and  Perrv,  on  a  commit- 
ment by  tlie  House  of  Lords  for  a  breach  of 
privilege,  a.  n.  1798 :  and  in  the  court  of 
kingVbeneh  for  a  IXM  om  the  King^  a.  i>. 
18U>.     . 


stands,  with  respect  to  libel :  a  law  admirably 
calculated  to  remove  obsairity,  to  defeat  im- 
pro|)er  influence,  to  facilitate  the  ends  of 
justice,  by  simplifying  its  operations,  and  to 
afford  additional  security  for  the  full  enjoy- 
ment of  the  most  valuable  privilege  of 
Enclishmen. 

mpressed  then  with  the  view  of  this 
trial,  as  connected  with  great  principles,  and 
involving  consequences  the  most  important, 
both  to  the  present  age  and  to  posterity,  I 
have  been  anxious  to  render  the  following 
statement  of  the  proceedings  as  full  and  cor* 
rect  as  possible.  Fidelity  and  accuracy  are 
the  only  merits  of  a  reporter ;  these  I  have 
carefully  studied ;  it  is  not  allowed  to  him 
who  transmits  the  sentiments  of  others,  to 
boast  of  his  labours,  or  to  claim  the  reward 
of  public  approbation :  in  this  instance,  I  find 
myself  sufiicientlv  repaid,  with  the  pleasing 
reflection  that  I  have  been  called,  in  an  age 
of  prosecutions,  to  record  one  verdict  gained 
to  the  cause  of  freedom. 

On  Tuesday,  the  25th  of  December,  1792, 
the  following  paper  appeared  as  an  advertise* 
ment  in  the  Morning  Chronicle : 

At  a  meeting  of  the  society  for  political  in- 
fomuition,  held  at  the  Talbot-inn,  in  Derby, 
July  16, 179«,  the  following  address,  decla- 
ratory of  their  principles,  &c.  was  unani- 
mously agreed  to,  and  ordered  to  be  printed : 

*'To  the  Friends  of  Free  Inquiry  and  the 
General  Good. 

<<  FeUow  qtiaeDSj-^iliaiauiig  it  as  our  ind«- 
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feasible  rifl^t  to  associate  togjether^  in  a  peace- 
able and  friendly  manner,  for  tbe  communi- 
cation of  thouglits,  the  formation  of  opinions, 
and  to  promote  the  genenl  happiness,  we 
think  it  uanecesaar^  to  offer  any  apology  for 
inviting  you  to  join  in  this  manW  and  benevo- 
lent pursuit :  the  necessity  ot  the  inhahit- 
aots  of  every  ooramunity  endeavouring  to 
procure  a  true  knowledge  of  thdr  nghls, 
their  duties,  and  their  interests,  will  not  be 
denied,  except  by  those  who  are  the  slaves  of 
prejudice,  or  the  interested  in  the  continuation 
of  abuses.  As  men  who  wish  to  aspire  to  the 
title  of  freemen,  we  totally  deny  tbe  wisdom 
and  the  humanity  of  the  advice  U>  approach 
the  defects  of  government  with  *  pious  awe 
'  and  trembling  soUcitude/  What  better  doc- 
trine could  the  pope,  or  the  tyrants  of  £urope 
desire?  We  thmlc,  therefore,  that  the  cause 
of  truth  and  justice  can  never  be  hurt  by 
temperate  and  honest  discussions;  and  that 
cause  which  will  not  bear  such  a  scrutiny^ 
must  be  systematically  or  practically  bad. 
We  are  sensible  that  those  who  are  not  friends 
to  the  general  good,  have  attempted  to  in- 
flame Uie  public  mind  with  tne  cry  of 
*  danger/  whenever  men  have  associated  for 
discussing  the  principles  of  government ;  and 
we  have  nttle  doubt  but  such  conduct  will  be 
pursued  in  this  place ;  we  would,  therefore, 
caution  every  honest  man,  who  has  really  the 
welfare  of  the  nation  at  heart,  to  avoid  being 
led  away  by  the  prostituted  clamours  of  those 
who  live  on  the  sources  of  corruption.  We 
pity  the  fears  of  the  timorous,  and  we  are 
totally  unconcerned  respecting  the  fiUse 
alarms  of  the  venal.  Wc  are  in  the  pursuit 
of  truth,  in  a  peaceable,  calm,  and  unbiassed 
manner;  ana  wherever  we  recognise  her 
features,  we  will  embrace  her  as  the  compa- 
nion of  happiness^  of  wisdom,  and  of  peace. 
This  is  the  nKide  of  our  conduct ;  the  reasons 
for  it  will  be  found  in  the  following  declara- 
tion of  our  opinions  to  tbe  whole  of  which 
tach  member  gives  his  hearty  assent. 

Decliratiox. 

1.  ''  That  all  true  government  is  instituted 
for  the  eeneral  eood,  is  legalized  by  the  go. 
oeral  «ill»  and  all  its  actions  are,  or  ought  to 
be,  directed  for  the  general  bapp'mess  and 
prosperitY  of  all  honest  citizens. 

2.  <'  That  we  feel  too  much  not  t^believe, 
that  deep  and  alarming  abuses  exist  in  the 
British  government ;  yet  we  are  at  the  same 
tune  fuuy  sensible,  that  our  situation  is  com- 
fortable, compared  with  that  of  the  people  of 
many  European  kingdons ;  and  thai  as  the 
thaes  aie  m  some  degree  moderate,  they 
ought  to  be  free  from  riot  and  confusion. 

S.  ^  Yet  we  think  there  is  sufficient  cause 
to  inqittre  into  the  necessity  of  the  payment 
of  seventeen  millions  of  annual  taxes,  exclu- 
sive of  poor-rates,  county  rates,  expcnces  of 


withoiil  lessening  rhe  tme  diguMj  of  the  as- 
tion  or  the  government :  and  therefore  viati 
for  satisfaction  in  this  important  matter. 

4.  **  We  view  with  conoera  tbe  frequeacj 
of  wars.  We  are  persuaded  that  the  interat* 
of  the  poor  can  never  be  promoted  byaccei- 
sion  or  tenitoiy,  when  boqght  at  the  expesai 
of  their  labour  and  blood,  aiyi  we  must  sit, 
in  the  langui^  of  a  celebrated  author, '  Wt; 
*•  who  are  only  the  people  but  vhe  |»v  for  w^ 
'  with  our  substance  ana  our  bloo^  wiU  not  teas 
'  to  tell  kings,'  or  govemmeDts,  *  that  to  them 

*  ahine  wars  are  profitable :  that  tbe  truesail 

*  just  conquests  are  these  which  each  niake» 
'  at  home,  by  comforting  the  peasaDtry,  b> 
'  promoting^  agriculture  and  mamtfactorie; 
'  oy  multiplying  oaen,  and  the  other  prodnc- 

*  tioiu  of  nature;  tJtaX  thea  it  iatbat  kiup 

*  mav  call  themselves  the  image  of  God,  whoas 
f  will  is  perpetually  directed  to  tbe  cteatioBel' 
'  new  beinzs.    If  they  continue  to  make  ik 

*  fight  and  kill  one  another  in  umflDnn,  we  wu! 

*  continue  to  write  and  speak,  until  natiou 
'shall  be  cored  of  this  folly/  Wcarecemia 
our  present  heavy  burthens  are  owin^  in  i 
great  measure,  to  cruel  and  impolitic  wus, 
and  tlvnefore  wc  will  do  all  on  our  part,  » 
peaceable  citizens,  who  have  the  good  of  thr 
community  at  heart,  to  ealigihten  aarh  other, 
and  protest  against  them. 

5.  **  The  present  state  of  the  repreaentatioa 
of  the  people  calls  for  the  particular  attentiM 
of  every  man,  who  has  humanity  suffioeot  u> 
feel  for  the  honour  and  hap^neaa  of  his 
country ;  to  the  defects  and  corruptions  of 
which  we  are  inclined  to  atthbule  unneces- 
sary wan,  he,  &c.  We  think  it  a  depknabk 
case  when  the  poor  must  support  a  oerruptioD 
which  is  calculated  to  oppress  tliem;  when 
the  labourer  must  give  his  money  to  adfoiU 
the  metas  of  preventing  him  having  a  voice 
in  its  disposal ;  when  the  lower  classes  nidv 
say,  '  We  give  you  our  monev^  for  which  ^'t 
'  have  toiled  and  sweat,  and  which  would  savf 
'  our  families  from  cold  and  hunger ;  but  >*"« 

*  think  it  more  hard  thatthere  is  nobody  wh.m 

*  we  have  delegated,  to  see  that  it  is  not  iia- 
'  properly  spent ;  we  have  none  to  watch  o\€r 

*  our  interests ;  the  rich  only  are  represente^^* 
'  The  form  of  government  since  the  revolu* 

*  tion,  is  in  some  respects  changed  for  iLe 
'  worse :  by  the  triennial  and  septennial  art» 
'  we  lost  annual  parliaments  *.  besides  which, 
'  the  wholesome  provisions  for  obliging  pn^y 
'  counsellors  to  subscribe  their  ad  vice  with  their 

*  names,  and  against  placemen  and  pensioners 
'  sitting  in  parliament  have  been  repealed.* 
It  is  said,  that  the  voice  of  the  people  is  tlic 
constitutioiud  control  of  parliament;  hat 
what  is  this  but  saving,  that  the  representa> 
tives  are  naturally  inchned  to  support  wrong 
measures,  and  that  the  people  muat  be  coo- 
stantly  assembling  to  oblige  them  to  do  thdr 
duty?  An  equal  SAd  unconnipt  repceecntalioo 
wouldy  we  aie  persuaded,  save  us  6om  heavy 


collection,  &c.  by  seven  millions  or  fo^;    cgpepses,  and  deliver  us  fimi  ma^y  opprcs- 
«eUuBklih«ttbMcafeQpwnMarbemdneed,i  81000;  we  will  therefore  do  our  duty  19  p^ 
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aire  this  reifbrm^  wlueh  ftppesn  to  lu  of  the 
utmost  importence. 

6.  ^  In  short,  we  ste  with  the  most  Hvely 
concern  an  army  of  pkcemen,  pensioners, 
&c.  fighting  in  the  cause  of  corruption  and 
preiudice,  and  spreading  the  contagion  fitr 
and  wide ;  a  large  and  hi^y  expensive  mi- 
litary establishment,  though  wc  nave  a  well 
>e«;tiiated  militia;  the  increase  of  all  kinds  of 
robheries,  riots,  executions,  &c.  though  the 
nation  pays  taxes  equal  to  the  whole  land 
rental  ot  the  kingdom,  in  order  lo  have  his 
property  protected  and  secured ;  and  is  also 
obhged  to  enter  into  separate  associations 
against  felonious  depredations.  A  criminal 
code  of  laws,  sanguine  and  inefficacious ;  a 
civil  code  so  voluminous  and  mysterious  as 
to  puzzle  the  best  understandings ;  by  which 
means,  justice  is  denied  to  the  poor  on  ac- 
count ot  the  expense  attending  the  obtaining 
it;  corporations,  under  ministerial  or  party 
influence,  swallowing  up  the  importance, 
and  acting  under  the  voice  of  the  people ; 
penalties  inflicted  on  those  who  accept  of 
offices  without  conforming  to  the  violation  of 
their  consciences  and  their  rights;  the  voice 
of  free  inquiry  drowned  in  prosecutions,  and 
the  clamours  of  the  pensioned  and  interested ; 
and  we  view,  with  the  most  poignant  sorrow, 
a  part  of  the  people  deluded  by  a  cry  of  the 
constitution  and  church  in  danser,  fighting 
¥rith  the  weapons  of  savages,  under  the  ban- 
ners of  prejudice,  arainst  those  who  have 
their  true  interest  at  heart ;  we  see  with  equal 
sensibility  the  present  outcry  against  reforms, 
and  a  proclamation  (tending  to  cramp  the 
liher^^  of  the  press,  and  discredit  the  true 
friends  of  the  people)  receiving  the  support  of 
numbers  of  our  countrymen ;  we  see  the  con^ 
tinuation  of  oppressive  game  laws  and  de- 
structive monopolies ;  we  see  the  education 
and  comfdrt  of  the  poor  neglected,  notwith- 
Btandifig  tlVB  ertormous 'weight  of  the  poor- 
rates;  we  see  burthens  multiplied,  the  lower 
classes  linking  into  poverTjr,  disgrace,  and 
excesses,  and  the  means  of  these  shocking 
abuses  increased  for  the  pmposes  of  revenue ; 
for  the  same-  end,  excise  laws,  those  badees 
and  sources  of  oppression  kept  up  and  mmti- 
plied.  And  when  we  cast  our  e^^es  on  a 
people  ju*t  formed  in  a  free  community,  with- 
out having  had  time  to  grow  rich,  under  a 
government  by  which  justice  is  duly  admi- 
nistered, the  poor  taught  and  comforted, 
property  protected,  taxes  few  and  easy,  and 
that  at  an  expense  as  small  as  our  pension 
list,  we  ask  ourselves,  '  Are  we  in  £n0;iand  f 

*  Have  our  forefathers  fbusht  and  blea,  and 

<  conquered  for  liberty  ?  Anddid  they  not  think 
'  that  the  fruits  of  their  patriotism  would  be 
'  more  abundant  in  peace,  plenty,  and  happi- 

<  nessf  Are  we  always  to  stand  still  or  go 
'  backwards?  Are  our  tmrthens  to  be  as  heavjr 

*  as  the  most  enslaved  people  ?  Is  the  condi- 
'  lion  of  the  poor  never  to  be  hnproved  ?' 
Great  Brittdn  omst  hateamredaf  the  highest 
degree  of  tuttionftl  hftppineas'  sod  piospiii^y 


and  our  «tmlioii  must  be  too  good  to  be 
mended,  or  the  present  outcry  against  reforms 
and  improvements  is  inhuman  and  crimi* 
nal.  But  yte  hope  our  condition  will  be 
speetlily  improved,  and  to  obtain  so  desirablo 
a  good  18  the  object  of  our  present  association; 
a  union  fbmmed  on  principles  of  benevo- 
lence and  humanity ;  uisdaiming  all  oonneo^ 
tion  with  riots  and  disorder,  but  firm  in  our 
purpose,  and  warm  in  our  affections  fbr 
liberty. 

7.  **  lAStly,  we  invite  the  firiends  of  free^ 
dom  throughout  Great  Britain  to  form  similaF 
societies,  and  to  act  with  unanimitv  and  firm- 
ness, till  the  people  be  too  wise  to  be  imposed 
upon,  and  their  influence  in  the  government 
be  commensurate  with  their  dignny  and  im* 
portance. 

''  TlTEK  SHALL  WE  BE  FaEE   AVD  HaPPY. 

^  By  order  of  the  Society^ 

'<S.  Eyre,  Chairman.** 


In  Hilary  term  1793,  the  following  infor* 
mation  car  t^cio  was  filed  in  the  court  of 
King*s*bench,  by  sir  Archibald  Macdonald 
then  attorney-general,  afterwards  lord  chief 
baron  of  the  Exchequer. 

Miidlaex,  5  HE  it  remembered,  that  sir 
to  vtf.  i  Archibald  Macdonald,  knight, 
attorney^general  of  our  present  soverei]^  lord 
the  king,  who  for  our  said  lord  the  kmg  in 
this  behalf  prosecutes,  in  his  proper  person 
comes  into  tnecourt  of  our  said  lonl  the  king, 
before  the  king  himself  at  Westminster,  on 
Wednesday  next  af^r  the  octave  of  8t  Hikiy^ 
in^this  'Same  term,  and  fbr  our  said  lord  the 
kin^j^ives  the  court  here  to  understand  and 
be'intormed,  that  our  sovereign  lord  the  king, 
before  the  printing  and  publishing  of  the 
false,  wicked,  scarnkdous,  and  seditious  libel 
hereinafW  next  mentioned,  to  wit,  on  the 
twenty-first  day  of  May,  in  the  thirty-second 
vear  of  his  reien,  to  wit,  at  Westminster,  m 
the  county  of  Middlesex  aforesaid,  had,  by  the 
advice  of  his'privv  council,  issued  and  caused- 
to  he  published  his  royal  prodainationi 
whereby,  after  reciting  that  divers  wicked  and 
seditknis  writings  had  been  printed,  pub- 
lished, and  industriously  dispersed,  tending 
to  excite  tumult  and  disorder,  by  endeavour- 
ing to  raise  jealousies  and  discontents  in  the 
mrods  of  his  fiiithful  and  loving  subjects, 
respecting  the  laws  and  happy  constitution  of 
government,  civil  and  religious,  estabHshed  in 
mis  kingdom,  and  endeavouring  to  vilify  and 
bring  into  contempt  the  wise  and  wholesome 
provisions  made  at  the  time  of  the  glorious 
revolution,  and  since  stren^ened  and  con* 
firmed  hy  subsequent  laws  lor  the  preserva- 
tion and  security  of  the  rights*  and  HberUes  of 
his  fiuthful  and  'loving  subjects ;  and  thst 
divers  writings  had  also  been  printed,  puh- 
lished.  and  industriously  dispersed,  reoonv« 
mending  the  said  wicked  and  seditions  publi- 
cations to  the  attiention  of  all  our  said  toedtfaft 
kiDg^s  faithful  and  loving  subjects;  sod  that 
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Mid :  nevertheless  oee  John  iMmkmt,  hte  ' : ' 
the  pamb  of  Saiat  CJenienI  Dants,  in  iLe  i 
coiioty  of  Middleses,  piinier;  Jama  Pern.  | 
Ute  of  the  liberty  of  Ibe  Rolls  m  the  >i.-. 
county  oi  Middlesex,  genileinaa ;  aod  Juai; 
Gray,  late  of  the  liberty  of  the  Rolls  t&at^l 
genUemaOy  being  wicked,  maliciuiis,  sediu.* 
and  ill-disposed  persons,  and  htxD%  gre^i 
disaffected  to  our  said  lord  the  king,  lod  i 
the  constitution  and  government  of  thi«  lun:- 
dom,  and    wickedly,  maliciously,  and  sec- 
tiously  designing,  contriving,  and  intendc; : 
disturb  the  peace  and  tranauiility  of  our  u.-: 
the  king  and  of  this  kii^oom,  and  to  &cl^ 
dalize,<&fame,  and  vilify  Uie  conalitutioo,  ^i< 
and  government  of  this  kingdom,  and  to  ki.-: 
the  same  into  hatred  and  contempt  with  L- 
said  majes^*s  subjects,  and  to  infuse  and  ir^i 
into  the  nunds  of  his  said  maiesty's  sul»jeci?. . 
belief  that  they  were  oppressed  by  his  sLd  c^ 
jesty's  government  and  abuses  therein,  aoc 
means  of  cruel,irapohtic  wars,  and  unnece>Mr 
wars,  entered  into  bv  his  said  ma}esty  a£i.v- 
foreign  powers,  and  to  excite  and  stir  up  be- 
lojra%,  discontents,  and  seditions  amooz^t  l- 
said  majesty's  subjects,  and  to  seduce,  ic<- 
gate,  and  encourage  his  said  majesty's  subjf.  • 
to  resist  and  oppose  his  said  maiestj  io  i: 
administration  or  his  government,  and  m  t  - 
exerdse  of  the  lawfiil  powers  and  autbo^.- 
vested  in  him  by  the  constitution  of  this  k.  .• 
dom,  on  the  twenty-fifth  day  of  December, :. 
the  thirty-third  year  of  the  reign  of  our  ^. 
brd  the  now  king,  at  the  parish  of  St  Mir 
le-Strand,  in  the  county  of  Middlesex  ai. 
said,  to  complete,  perfect,  and  bring  to  tz-.j 
their  said  wicked  and  seditious  oontrivvK- 
and  intentions,  wickedly,  malicioiialy  ami  ^ . 
tiously  did  print  and  publish,  and  cause  to  r- 
printnl  and  publishea,  in  a  certain  nev!»f^> 
called  the  Morning  Chronicle,  a  certain  tior 
wicked,  scandalous  and  seditious  libel,  to  il- 
form  oi  an  address  of  a  socie^  for  poLu<^ 
information,  held  at  the  Talbot  Inn,  in  Dtrt 
July  16.  1792,  declaratory  oi  their  princip:^ 
&c.  and  directed  to  the  Friends  or  Free  1 
quiry  and  the  General  Good,  in  which  51. 
hbef  are  contained  (amoi^jst  other  thin:* 
divers  false,  wicked,   scandalous,   malic  t- 
and  seditious  matters  of  and  concemiD^  c. 
said  lord  the  king's  government  of  thi!»kx. 
dom,  and  of  and  concerning  the  constitute 
of  this  kingdom,  according  to  the  tenor  i. 
effect  followuig,  that  is  to  say,  **  We"  (iDt^ 
ins  the  society  aforesaid)  ^  feel  too  much  ri- 
brieve  that  deep  and  alarming  abuser  i  ^ 
in  the  British  government"  (meaning  hi^  s^ 
majesty's  government  of  this  kingdom;,  *^  < 
we  are  at  the  same  time  fully  sen&ible  t: 
our  situation  is  comfortably  comparcti  « 
that  of  the  people  of  many  European  k.> . 
doms,  and  that  as  the  times  are,  in  nj. 
degree,  moderate,  thry  oujght  to  kx:  fret  :. 
riot  and  coufusiuo. — 3.   Yet  we  think  i-' 
is  sufBcient  cause  to  inquire  into  the  ikct- 
sity  of  the  payment  of  seventeen  miliioni^ 
anmial  taxes^  exclusive  of  poor-rfttC9>  ccu:> 
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his  said  majesty  had  also  reason  to  believe 
that  correspondences  had  been  entered  into 
with  sundiy  persons  in  foreign  parts,  with  a 
view  to  forward  the  criminal  and  wicked  pur- 
poses above  mentioned,  and  that  the  wealth, 
happiness  and  prosperity  of  this  kingdom 
dici,  under  divine  providence,  chiefly  depend 
upon  a  due  submission  to  the  laws,  a  just 
confidence  in  the  integrity  and  wisdom  of 
parliament,  and  a  continuance  of  that  zealous 
at^bchment  to  the  government  and  constitu- 
tion of  the  kingdom  which  had  ever  prevailed 
in  the  minds  of  the  people  thereof,  and  that 
there  was  noUiing  which  oitf  said  lord  the 
kins  so  earnestly  desired  as  to  secure  the 
pubUc  peace  and  prosperity,  and  to  preserve 
to  all  bis  loving  subjecU  the  hill  enjoyment 
of  their  rights  and  liberties,  both  religious 
and  civil ;  our  said  lord  the  king  therefore 
being  resolved,  as  (ar  as  in  him  ky,  to  repress 
the  wicked  and  seditious  practices  aforesaid, 
and  to  deter  all  persons  from  following  so 
pernicious  an  example,  by  bis  royal  proclama- 
tion so  issued,  solemnly  warned  all  his  loving 
subjects,  as  they  tendered  their  own  happiness 
and  that  of  then-  posterity,  to  guard  anmst  all 
such  attempts,  which  aimed  at  the  subversion 
of  ^1  regular  government  within  this  kingdom; 
and  which  were  inconsistent  with  the  peace 
and  order  of  society,  and  earnestly  exluHted 
his  said  subjects,  at  all  times  and  to  the 
utmost  of  thor  power,  to  avoid  and  discourage 
all  proceedings  tendins  to  produce  riots  and 
tumults ;  and  our  said  rord  the  kins  did  thereby 
strictly  charse  and  command  all  his  noagis- 
trates  in  anothroughout  his  kingdom  of  Great 
Britain,  that  they  should  make  diUgent  in- 
quiry in  order  to  discover  the  authors  and 
printers  of  such  wicked  and  seditious  writii^ 
as  aforesaid,  and  all  others  who  should  dis- 
perse the  same ;  and  our  said  lord  the  king  did 
nirther  charge  and  command  all  his  sh^ffs, 
justices  of  the  peace,  chief  magistrates  in  his 
cities,  boroughs,  and  corporations,  and  all 
other  his  officers  and  magistrates  throughout 
his  kingdom  of  Great  Britam^  that  they  should, 
in  their  several  and  respective  stations,  take 
the  most  immediate  and  effectual  care  to 
suppress  and  prevent  all  riots,  tumults,  and 
other  disorders,  which  might  be  attempted  to 
be  raised  or  made  by  any  perM>n  or  persons 
which,  on  whatever  pretext  they  might  be 
grounded,  were  not  only  contrary  to  the  law, 
but  dangerous  to  the  most  important  in- 
terests oi  this  kingdom ;  and  our  said  lord 
the  king  did  thereby  further  require  and 
command  all  and  every  his  magistrates  afore- 
said, that  they  should  from  time  to  time 
transmit  to  one  of  his  said  majestjr's  principal 
secretaries  of  state,  due  and  full  information 
of  such  persons  as  should  be  found  offending 
as  aforesaid,  or  in  any  degree  aiding  or 
abettins  therein,  it  being  our  said  lord  the 
king's  determination,  for  the  preservation  of 
the  peace  and  happiness  of  bis  faithful  and 
loving  subjects,  to  carry  the  laws  vigorously 
into  execution  against  such  offenders  as  afore- 


Digitized  by  VjOOQ IC 


961] 


and  Jamei  Ghray^  Jar  a  Seditious  Libdi         A.  D.  1795. 


[9(tf 


ntes,  expenaesof  coliection,  &c.&c.  by  seven 
millions  of  people :  we  think  that  these  ex- 
penses may  be  reduced,  without  lessening  the 
true  dignity  of  the  nation"  (meaning  this  king- 
dom) '*  or  the  government/'  (meaning  the  go- 
vernment of  this  kingdom)'*  and  therefore  wish 
for  satisfaction  in  this  important  matter.  4. 
We  view  with  concern  the  frequency  of  wars," 
(meaning  amongst  others  the  wars  of  his  said 
majesty  and  his  subjects  with  foreign  powers) 
''  we  are  persuaded  that  the  interests  of  the 
poor  can  never  be  promoted  by  accession  of 
territory,  when  bought  at  the  expense  of  their 
.  labour  and  blood  -.  and  we  roust  say,  in  the 
language  of  a  celebrated  author,  we  who  arc 
only  the  people,  but  wlio  pay  for  wars  with 
our  substance  and  our  blood,  will  not  cease  to 
tell  kings  or  governments,  that  to  them  alone 
wars  are  profitable ;  that  the  true  and  just 
conquests  are   those  which  each  makes  at 


spects  changed  for  the  worse;  by  the  triennial 
and  septennial  acts"  (meaning  acts  of  the 
parliament  of  this  kingdom),  *'  we  lost  annual 
parliaments;  besides  which,  the  wholesome 
provisions  for  obligsno"  (meaning  obliging) 
**  privy  counsellors  to  subscribe  thair"  (mean- 
ing their)  **  advice  with  their  names,  and 
against  placemen  and  pensioners  sitting  in 
parliament'^  (meaning  the  parliament  of  this 
kingdom),  ^  have  been  repealed.  It  is  said 
that  the  voice  of  the  people  is  the  constitutional 
control  of  parliament''  (meaning  the  parlia- 
ment of  this  kingdom) ;  "  but  what  is  this  but 
saying  that  the  representatives''  (meaning  the  ' 
representatives  of  the  people  in  the  parliament 
of  this  kingdom)  *<  are  naturally  inclined  to 
support  wron^  measures,  and  that  the  people 
most"  (meanmg  must)  *'  be  constantly  assem- 
bling to  oblige  them  to  do  their  duty.  An 
equal  and  uncorrupt  representation"  (meaning 


home  by  comforting  the  peasantry,  by  pro-  |  representation  in  the  parliament  of  this  king' 


motinz  agriculture  and  manufactories,'  by 
multiplying  men  and  the  other  productions  of 
nature ;  that  then  it  is  that  kmgs  may  call 
themselves  the  image  of  God,  whose  will  is 
perpetually  directed  to  the  creation  of  new 


dom)  '*  would,  we  are  persuaded,  save  (is 
from  heavy  expenses,  and  deliver  us  from 
many  oppressions;  we  will  therefore  do  oar 
duty  to  procure  this  reform,  which  appears  to 
us  of  the  utmost  importance.    6.    In  short. 


neings;  if  they  continue  to  make  us  fight  and  |  we  see  with  the  most  lively  concern  an  army 
kill  one  another  in  uniform,  we  will  continue  \  of  placemen,  pensioners"  (meaning  persons 


to  write  and  speak  until  nations  shall  he 
cured  o  f  this  folly.  We  are  certain  our  present 
heavy  burthens"  (meaning  burthens  of  the 
subjects  of  this  kmgdom)  "  are  owing  in  a 
great  measure,  to  cruel  and  impolitic  wars" 
(meaniiTv  cruel  and  Impolitic  wars  entered 
into  by  his  said  majesty  against  foreign 
powers),  "  and  therefore  we  will  do  all  on  our 
part,  as  peaceable  citizens,  who  have  the  good 
of  the  community  at  heart,  to  enlighten  each 
other,  and  protest  against  them.  6.  The 
present  state  of  the  representation  of  the 
people"  (meaning  the  representation  of  the 
people  of  this  kingdom  in  the  parliament 
thereof)  **•  calls  for  the  particular  attention  of 
every  man  who  has  humanity  sufficient  to 
feel  for  the  honour  and  happiness  of  his 
country,  to  the  defects  and  corruptions  of 
which  we  are  inclined  to  attribute  unnecessary 
wars,  &c.  &c.  We  think  it  a  deplorable  case 
when  the  poor"  (meaning  the  poor  of  this 
kingdom)  **  must-support  a  corruption"  (mean- 
in  corruption  of  the  representation  of  the 
people  ot  this  kingdom  in  the  parliament 
thereof)  **  which  is  calculated  to  oppress  them" 
(meaning  the  poor  of  this  kingdom),  <*  when 
the  labourer  must  give  his  money  to  afibrd 
the  means  of  preventing  him  having  a  voice 
in  its  disposal,  when  the  lowt*r  classes  may  say 
We  give  you  our  money  for  which  we  have 
toiled  and  sweat,  and  which  would  save  our 
families  tirom  cold  and  hunger,  but  we  think 
it  more  hard  that  there  is  nobody  whom  we 
have  delegated  to  see  that  it  is  not  improperly 
and  wickedly  spent ;  we  have  none  to  watch 
over  our  interests,  the  rich  only  are  repre- 
sented: the  form  of  government"  (meaning 
the  government  of  this  kingdom),  **  since  the 
Bevolution,  is  in  somo''  (meaning  some)  '<  re- 
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holding  places  and  pensions  under  the  go- 
vernment of  this  kingdom),  <'  &c.  fichting  in 
the  cause  of  corruption  and  prejudice,  and 
spreading  the  contagion  far  and  wide ;  a  large 
and  hi^luy  expensive  military  establishment'' 
(meaning  the  military  establishment  of  this 
kingdom),  '<  though  we  have  a  well-regulated 
militia ;  the  increase  of  all  kinds  of  robberies, 
riots,  executions,  &c.  though  the  nation" 
(meaning  this  kingdom)  '<  pays  taxes  equal  to 
the  whole  land  retail"  (meaning  rental)  '<  of 
the  kingdom,  in  order  to  have  his  property 
protected  and  secured  ;  and  is  also  obliged  to 
enter  into  separate  associations  against  felo- 
nious depredations—  a  criminal  code  of  laws" 
(meaning  a  criminal  code  of  laws  of  this  kin^ 
dom)  "  sanguine  and  inefficacious — a  civil 
code"  (meaning  a  civil  code  of  laws  of  tliis 
kingdom)  "  scr  voluminous  and  mysterious  as 
to  puzzle  the  best  understandings ;  by  which 
means  justice  is  denied  to  the  poor"  (meaning 
tlie  poor  of  this  kingdom),  "  on  account  of 
the  expense  attending  the  obtaining  it.  Cor- 
porations" (mesining  corporations  of  this  king- 
dom) "  under  ministerial  or  p^rty  iufluencey 
swallowing  up  the  importance,  and  acting 
against  the  voice  of  the  people"  (mean- 
ing the  people  of  this  kingdom) ;  *'  penal  tie" 
(meaning  penalties)  "  infnctcd  on  those  who 
accept  of  offices  without  conforming  to  the 
Violation  of  their  consciences  and  their  rights, 
the  voice  of  free  inquiry  drowned  in  prosecu- 
tions, and  the  clamours  of  the  pensioned  and 
interested;  and  we  view  with  the  most 
poignant  sorrow  a  part  of  the  people"  (mean- 
ing the  people  of  this  kingdom)  "deluded  by  a 
■cry  of  tfie  constitution  and  church  in  danger, 
fighting  with  the  weapons  of  savages  under 
the  banners  ef  prejudice  against  those  who 
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have  tb«r  true  interest  at  heart«-we  see  with 
equal  9en»ibiltty  the  present  outcry  against 
reforms,  and  a  proclamation**  (meaning  his 
said  majesty's  royal  proclamation)  ^  tending 
to  cramp  the  liberty  of  the  press,  and  discredit 
the  true  friends  ol  the  people,  receiving  the 
support  of  numbers  of  our  countrymen — ^we 
see  the  continuation  of  oppressive  game  laws'* 
(meaning  the  game  laws  of  this  kingdom) 
^  and  deslructive  monopolies ;  we  see  the 
education  and  comfort  ot  the  poor**  (meaning 
the  poor  of  this  kingdom)  *'  neglected,  not^ 
withstanding  the  enormous  weight  of  the 
poor-rates ;  we  see  burthens  multiplied,  the 
lower  classes**  (meaning  the  lower  classes  of 
the  subjects  of  this  kingdom)  **  sinking  into 
poverty,  disgrace,  and  excesses;  and  the 
means  of  these  shocking  abuses  increased  for 
the  purposes  of  revenue  for  the  same,  and 
excise  laws"  (meaning  the  excise  kiws  of  this 
Jdngdom,^  '<  those  badges  and  sources  of  op- 
pression, kept  up  and  multiplied;  and  when 
we  cast  our  eyes  on  a  peonle  just  formed  in  a 
free  community,  without  navinc  had  time  to 
Ijrow  rich  under  a  government  oy  which  jus- 
tice is  duly  administered,  the  poor  taught  and 
comforted,  property  protected,  taxes  tew  and 
easy ;  and  at  an  expense  as  small  as  that  of 
gur  pension  list — we  ask  ourselves  are  we  in 
England  ?  Have  our  forefathers  fought,  and 
bled,  and  conauered,  for  liberty^  And  did 
the}[  not  think  that  the  fruits  of  their 
patriotism  would  be  more  abundant  in  peace, 
plenty,  and  happiness  ^  Are  we  always  to 
stand  still,  or  go  backward  f  Are  our  bur- 
thens** (meaning  the  burthens  of  the  subjects 
of  this  kingdom)  '*  to  be  as  heavy  as  the  most 
enslaved  people  ?  Is  the  condition  of  the  poor** 

Cleaning  the  poor  of  this  kingdom)  ^  never  to 
improved }  Great  Britain  must  have  arrived 
at  the  highest  dezree  of  national  happiness 
and  prosperity,  ana  our  situation  must  be  too 
good  to  be  mended,  or  the  present  outcry 
against  reforms  and  improvements  is  mhu- 
aan  and  criminal;  but  we  hope  our  condition 
will  be  speedily  improved,  and  to  obtain  so 
desirable  a  good  is  the  object  of  our  present 
association,  au**  (meaning  an)  <<  union  roundc^d 
on  principles  of  benevolence  and  humanity, 
disclaiming  all  connexion  with  riots  and  dis- 
orders, but  firm  in  our  purpose,  and  warm  in 
our  affections  for  liberty.-  7.  Lastly,  we 
invite  the  friends  of  freedom  throughout 
Great  Britain  to  form  similar  societies,  and  to 
-act  with  unanimitv  and  firmness,  till  the 
people**  (meaning  the  people  of  Great  Britain) 
*<  be  too  wise  to  be  imposed  upon,  and  their 
influence  in  the  governihentbe  commensurate 
with  their  dignity  and  importance ;  then  shall 
we  be  free  and  happy:  by  order  of  the  society. 
8.  Eyre,  chairman,'*'  (meskuing  tlie  dkairman 
to  the  said  society).  In  contempt  of  our  said 
lord  the  king,  in  open  violation  of  his  laws,  to . 
the  evil  and  pernicious  example  of  all  otfaMBre 
in  the  like  case  offending,  and  anunsl  the 
^leace  of  our  said  lord  the  king,  his  crown 
Md  dignity.    Aad  tba  «aM  alt^raegr-fjeaertl 


of  our  said  lord  the  king,  Ibr  oar  said  ftoffl  tk 
king,  further  gives  the  court  here  to  oodec- 
stand  and  be  informed,  that  the  nid  ioU 
Lambert,  James  Perry,  and  Jasies  Gf^y.  bdoc 
wicked,  malicious,  seditiotts,  and  ili-dispiiiei 
persons,  and  wickedly  and  seditiously  coo- 
triving  and  intending  to  disUub  the  peaa 
and  tranouillity  of  our  said  lord  the  km^. 
and  of  tnis  kingdom,  and  to  excite  ui 
stir  up  the  subjects  of  oar  said  lonl  the  kisc: 
lo  hatred  and  contempt  of  oar  said  ki:^ 
the  king,  and  of  the  coostitalioB,  laws,  aad 
government  of  this  kingdom,  on  the  siid 
twenty-fifth  day  of  December,  in  the  thim- 
third  year  of  the  reign  of  our  said  lord  tJae 
now  king,  at  the  parish  of  Saint  Mary4^ 
Strand  albresakl,  in  the  eounty  of  If  iddleici 
aforesaid,  to  complete,  perfect,  and  bring  a 
effect,  their  said  last-mentiooed  wicked  tod 
seditious  contrivances  and  intentioiis  via- 
edly,  maliciously,  and  seditiously,  did  pnot 
and  publish,  and  cause  to   be  printed  aaa 

Sublished,  in  a  certain  newspaper,  called  tk 
loming  Chronicle,  a  certain  other  ^iw. 
wicked,  scandalous,  and  seditions  libel,  of  afti 
concerning  our  said  lonl  the  king,  and  of  lod 
concerning  tlie  constitution,  laws  and  govcn- 
ment  of  this  kingdom,  accordii^  to  tfaie  tenor 
and  effect  following :  **  In  eltoit,  we  see,  irilk 
the  most  lively  concern,  an  anny  of  pbce- 
men,  pensioners**  (meanine  pen«>n8  holdiae 
places  and  pensions  under  we  govemmeat  i 
this  kingdom,)  ^  &c.  fighting  in  the  cause  « 
corruption  and  prejudice,  and  spieadioi^  tbe 
contagion  far  and  wide;  a  large  andhu^Jj 
expensive  military  establiahmeM,"  (mcaiuBi 
the  roilitaiy  establishment  of  this  kiogdon; 
**  though  we  have  a  well-regulated  militis; 
the  increase  of  all  kinds  of  nbbenes,  ns^ 
executions,  &c.  though  the  nation  '*  (meania^ 
this  kingdom)  **  pa^s  taxes  equal  to  the  wbo£ 
land  retail  **  (meaning  rental)  **  of  the  king- 
dom, in  order  to  have  his  property  protect^ 
and  secured,  and  is  also  obliged  to  enter  intD 
separate  associations  i^auiet  felonious  ds- 
predations ;  a  criminal  code  of  laws,"  (mess- 
ing a  criminal  code  of  laws  of  this  fcingfciro) 
'<  sanguine  and  inefficacious ;  a  civil  code,'* 
(meaning  a  civil  code  of  laws  of  this  king- 
dom) **  so  voluminous  and  roysterioas,  as  to 
puzzle  the  best  understandings;  by  whidi 
means  justice  is  denied  to  the  poor,**  (sfiesii- 
ing  the  poor  of  this  kingdom)  ^  on  accxiuat  ol 
the  expense  attending  the  obtaining  it ;  €» 
potations,"  (meaning  corporations  of  Ihs 
kingdom)  **  under  ministerial  or  party  ioflo- 
ence,  swallowing  up  the  importance,  and  act- 
ing against  the  voice  of  the  people  ;*'  (meA- 
ing  the  people  of  this  kingdom)  **  penahie" 
(meaning  fMsnalties} "  infiicted  on  ttxue  who 
accept  ot  offices  without  conforming  to  the 
violation  of  their  consciences  and  ^^r  rights; 
the  voice  of  free  inquiry  drowned  in  prssscw* 
tions,  and  the  clanioun  of  the  pendoned  sni 
interested :  and  we  view  with  the  most  poig- 
nant sorrow,  a  part  of  tlie  people  "  (mcsm^t 
the  people  of  tiiis  J(ia|{dsni)««4ldiMkd  tft 


Digitized  by  VjOOQ IC 


MS]        mtjMnm^Gf^^  a  SMitimu  UUL         A.  D.  1799. 

vy  of  liiecoiistilutieD  sad  church  m  danger^ 
fighting  with  the  weapons  of  savagesy  uiMer 
the  baonen  of  prejuoice,  against  those  who 
hwirethetrinieiBttrestatfaetft:  Weaee^with 
e^uai  sensibility,  the  pfesent  outciy  against 
ccMrn8,and  a  proclamation''  (ineanipg  the 
said  prockmation  so  issued  bv  his  said  ma^ 
jesfy  on  the  said  twenty-first  day  of  May  as 
aforesaid)  <<  tending  to  cramp  the  liberty  of 
the  press,  and  discredit  the  true  friends  of 
the  people,  receiviag  the  support  of  numbers 
of  our  countrymen ;  we  see  the  continuation 
of  oppressive  game  laws  "  (meaning  the  game 
lawa  of  this  kmgdom)  "  and  destructive  mo> 
nopolies ;  we  see  the  education  and  comfort 
of  the  poor/'  (meaning  the  poor  of  this  king- 
dom) *' neglected,  notwithstanding  the  enor* 
mous  weight  of  the  poor-rates;  we  see  bur- 
thens multiplied,  the  lower  classes"  f meaning 
the  lower  classes  of  the  people  in  tnis  king- 
dom) ^  sinking  into  poverty,  disgrace,  and 
excesses;  and  the  means  ot  these  shocking 
abuses  increased,  for  the  purposes  of  revenue 
for  the  same;  and  excise  Jaws,"  (meaning  the 
excise  laws  of  this  kingdom)  *<  those  bMges 
and  sources  of  oppression,  kept  up  and  mul- 
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Your  lordship  may  recollect,  that  at  tha 
sittings  after  the  last  term  in  this  place,  an 
information,  filed  by  the  attorney-general, 
aoainst  the  proprietors  and  printer  of  the 
Morning  Chronicle,  for  a  supposed  libel  in 
that  newspaper,  was  called  on  for  trial  in  the 
ordinary  course  of  things.  Seven  of  the  spe* 
cial  jurors,  struck  under  the  rule  obtained  oy 
the  crown  itself  for  the  trial  of  the  cause,  ap* 
pearedy  and  came  into  the  box  to  be  sworn; 
but  the  attorney-general  did  not  think  proper 
to  pray  a  iaU$  to  complete  the  pannei. — ^Ihe 
cause,  therefore,  of  course,  went  ofi^  pro  de* 
ftctujurntarum. 

My  lord,  if  any  special  reason  existed  why 
the  jury  so  appearing  should  not  be  petmitted 
to  try  the  mformatioo,  when  it  came  oc 
again  for  trial,  and  the  crown  had  moved  upon 
such  special  matter,  verified  bv  affidavit,  to 
discharge  the  orisinal  rule  under  which  tha 
jury  was  appointed,  I  should,  according  to  tho 
nature  of  the  objections,  liave  been  prepared 
to  eive  them  an  answer.  But,  my  loro^  no 
such  proceedings  have  been  had  or  attempted* 
The  crown  has  made  no  objections  to  tha 
jurors,  nor  any  motion  in  court  to  discharga 


tiplied/'    In  contempt  of  our  said  lord  the    the  original  rule  under  which  the  jury  was  iro< 
king,  in  open  vii^ion  of  his  laws,  to  the    pannelTed :  but  assuming  it  to  be  the  law  that 


evil  and  pernicious  example  of  all  others 
in  the  like  case  offending,  and  asainst  the 
peace  of  our  said  lord  Um  king,  his  crown 
and  disnity.  Whereupon  the  said  attorney** 
g^ralof  our  said  lord  the  king,  who  for  our 
6ud  lord  the  king  in  this  behalf  prosecuteth, 
for  our  said  lord  the  king,  prayeth  the  consi* 
deraticm  of  the  Court  here  in  the  premises, 
and  that  due  process  of  law  may  be  awarded 
3gaiust  them  the  said  John  Lambert,  James 
rerr>',  and  James  Gray,  in  this  behalf,  to 
make  them  answer  to  our  said  lord  the  king 
touching  and  concerning  the  premises  afore- 
said. 


In  Trimty  Term  a  rule  was  made  in  the 
usual  way,  on  the  motion  of  the  prosecutor,  for 
a  special  jury.  Forty-eight  jurors  were  struck ; 
and  in  £aster  Term  they  were  reduced  by  the 

parties  to  twenty-four.    In  the  sittings  after  |  statute  law  of  the  kingdom  respecting  the 
Easter,  the  cause  came  on,  and  sev^  of  the    trial  by  jury,  which  is  positive  and  unequivocal 


the  rule  was  spent  and  expired,  by  the  trial 
going  over,  for  defect  of  jurors,  they  have,  as 
a  motion  of  course  (drawn  up,  upon  the  sig- 
nature of  counsel  out  of  court),  obtained  a 
second  rule  for  striking  a  jury,  as  if  no  formec 
rule  had  ever  existed,  and  as  if  no  jury  had 
been  struck  under  it 

I  confess  I  was  not  a  little  surprised  at  this 
attempt  to  impannel  a  jury,  without  the  con* 
sent  of  the  defendants,  between  whom  and 
the  crown  the  fonner  had  been  reduced  and 
ascertained  under  the  first  rule. — On  their 
part,  I  therefore  now«  object  to  the  proceed* 
mg,  as  totally  illegal  and  hostile  to  the  free* 
dom  of  trial ;  and  1  humbly  move  that  this 
new  rule  may  be  discharged. 

I  do  not  know  that  I  am  able  to  state,  at 
this  moment,  any  direct  precedent  for  mj 
motion,  nor  is  it  necessary  that  I  should,  be- 
cause I  found  my  application  upon  the  whole 


special  jurors  came  into  the  box.  Sir  John 
.Scott,  the  then  Attornev  General,  did  not 
pray  a  (a/e«,  and  the  trial  went  off  as  a  re- 
manet  pro  defectu  juratontm. 

In  Michaelmas  Term  the  prosecutor,  on  a 
motion  of  course,  took  out  a  rule  for  a  new 
special  jury.  This  the  defendants  thought 
irregular. 

On  Friday,  the  15th  day  of  November,  the 
honourable  Thomas  Erskine  moved  the  Court 
as  follows : 

My  lord,  the  motion  which  I  am  about  to 
address  to  the  Court,  will  deserve  your  lord- 
ship*s  particular  attention,  as  it  relates  to  one 
of  the  most  essential  rights  and  liberties  of 
the  subject,  the  trial  by  jury. 


on  the  subject,  which  no  practice  can  shaken 
and  which  no  decisions  of  the  Court,  if  there 
were  any,  could  repeal  or  over-rule. 

Lord  Kenyan.  The  application  crosses  all 
my  ideas  of  the  law  upon  the  subject.  It 
would  be  highly  dangerous  to  impartial  trials 
if  the  juries  were  known  to  the  parties  so  long 
before  the  trial.  It  is  very  strange  if  the  law 
be  so. 

Mr.  Erskine.  My  lord,  the  authors  of  our 
laws  seem  to  have  thought  very  differently  on 
this  subject.  They  seem  to  have  entertained 
no  jealousy,  that  the  trial  by  the  country, 
wluch  was  instituted  for  the  people's  protec- 
tion, could  ever  be  too  favourable  to  them;^ 
on  the  contrary,  the  most  ancient  statutes  of 
the  kingdom  express  no  fears  for  the  crown. 
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default  of  jiirorSy  the  justices  shoaM  pat  ra 
the  inquest  no  other  than  those  first  som> 
moned;  and  this  regulation  was  so  mocfa  the 
settled  law,  that  the  act  of  Williaiii,  lor  t^ 
ease  of  jurors,  and  the  regulation  of  tiial,  re- 
cites, that,  as  the  law  Uien  stood,  h  oties 
happened  that  upon  causes  going  off  at  tbe 
assizes,  for  defect  of  jurors,  the  same  joron 
were  obhged  to  attend  again  and  again  a! 
the  trial  of  one  and  the  same  cause,  :& 
their  great  expense  and  trouble;  and  t,r^ 
this  preamble,  a  new  reatrc  faeias,  foe  tr^e 
first  time  in  the  history  of  the  law,  was  girea 
to  the  parties,  to  bring  in  a  new  juiy,  of'-D 
the  demult  of  those  impannclled  under  u« 
first  writ.  It  is  therefore  only  by  the  ecen 
of  this  statute,  that  a  jtny,  once  sunijnoLf< 
is  discharged  before  trial;  and  the  starns 
not  extending,  nor  indeed  relating  at  all  :^ 
8pe<:ial  juries,  the^  remain  upon  the  old  ibc% 
ing.  Special  juries  do  not  exist,  as  muT 
people  seem  to  suppose,  by  the  authority  oi 
a  modem  statute ;  on  the  contrary,  tfaey  s* 
as  ancient  as  the  law  itself,  and  were  ai«rik>> 
struck,  as  they  are  at  this  day,  by  directioD  c 
the  Court,  when  trials  were  had  at  the  Ur 
and  not  at  ntsi  print ;  the  act  of  the  3d  of 
George  S,  chap.  S5,  having  no  relatkin  t: 
such  juries,  except  as  it  removes  a  doubt  vit!i 
regard  to  the  legality  of  striking  them  for  xiit 
trial  of  misdemeanors.  This  legality  the  stk- 
tute  recognises ;  and  putting  special  juries, 
struck  in  the  crown-office,  on  the  same  iuct- 
ing  with  those  in  civil  cases,  directs  them  u 
be  struck  by  rule,  as  they  anciently  weie  -a 
cases  of  trials  at  bar,  and  enacts,  that  the  jxzry 
so  struck,  shall  be  the  jury  to  try  the  cause. 

Indeed,  so  notorious  is  it,  that  a  jury  aaa- 
moned.  and  not  attending,  could  be  distrained 
to  appear  again  (till  the^  law,  as  far  as  it  re- 
lated to  common  juries,  was  altered  by  tb^ 
statute  of  king  William), — that  we  know  ilat 
the  whole  jury  process  of  the  courts  at  liuf 
day  is  fountled  upon  that  law  ;  for  the  zemt 
is  always  returnable  on  the  last  day  of  ta^ 
term  before  trial,  at  which  day  it  is  enteie«l  oa 
record,  as  of  course,  that  defnult  was  made  bv 
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but  for  the  subject  only,  and  provide  that 
jurors  shall  be  struck  so  long  before  the  day  of 
trial,  that  the  defendant  may  know  them, 
and  be  prepared  to  take  his  challenges.  The 
act  of  the  42d  of  Edward  3,  chap.  II,  ex- 
pressly gives  this  reason.  After  statins;  that 
divers  of  the  people  had  been  disherited  and 
oppressed,  from  not  having  had  knowledge 
before-hand  of  those  who  were  to  pass  in  the 
inquest,  it  enacts,  that  the  names  or  the  jurors 
should  be  returned  into  court  in  the  term  be- 
fore the  assizes,  and  that,  in  the  mean  time, 
the  parties,  on  demand,  should  view  the  same  * 

Tne  whole  statute  law,  from  that  period, 
speaks  the  same  language,  down  to  the  fa- 
mous statutes  of  kint;  William  and  queen 
Anne,  which  give  to  defendants,  accused  of 
high  treason,  the  names  and  abodes  not 
merely  of  the  jurors,  but  of  the  very  witnesses 
to  be  examined  against  them  on  the  trial. 
So  far,  indeed,  is  it  from  being  true,  that,  by 
the  common  law,  a  jury,  once  summoned,  and 
not  attending,  could  not  be  distrained  a^ain 
to  appear  at  a  future  day,  as  is  supposed  by 
Mr.  Justice  Page,  in  Masterman's  note,  that 
they  were  bound  to  give  their  attendance 
from  assizes  to  assizes,  in  infinitum,  until  the 
rcini  of  William  the  third. 

The  statute  of  the  ISth  Edward  1.  chap. 
dO,t  had  expressly  directed,  that,  upon  the 

*  The  following  are  the  words  of  the 
statute : 

"  Item,  Forasmuch  as  divers  mi.schiefs 
have  happened,  because  that  the  panels  of  in- 
quests which  have  been  taken  before  justices 
by  writ  at  scire  facias,  and  other  writs,  have 
not  been  returned  before  the  sessions  of  the 
justices  at  the  Nisi  Prius,  and  otherwise,  so 
that  the  parties  could  not  have  knowledge  of 
the  names  of  the  persons  which  should  pass 
in  the  inquest,  whereby  divers  of  the  people 
have  been  disherited  and  oppressed ;  it  is  or 
dained,  That  no  inquest,  but  assises  and  deli- 
verances of  gaols,  be  taken  by  writ  of  Nisi 
Prius,  nor  in  other  manner,  at  the  suit  of  any, 
great  or  small,  before  that  the  names  of  all 

of  them  that  shall  pass  in  the  inquests  be  re-  '  the  jurors  summoned ;  and  then  the  duirim-^ 
turned  in  the  Court :  and  that  the  sheriffs  gas  issues  to  bring  them  in  on  the  dav  i= 
array  the  panels  in  assises  four  days  at  the  banc,  in  the  term  following,  unless  the  jq«- 
least  before  the  sessions  of  the  justices,  upon  tices  shall  come  to  the  assizes  in  the  inteivaJ ; 
nain  of  twenty  pound,  so  that  the  parties  may  under  which  clause  of  nisi  prius,  the  trials  are 
nave  the  view  of  the  panels,  if  they  the  same  all  had. — So  that  the  process  at  this  div, 
demand.  And  as  to  the  return  or  answer  of  building  fiction  on  reality,  to  give  prectsh^ 
the  bailiffs  of  franchises,  Jthey  shall  make    and  uniformity  to  practice,  ratines  that  whic:: 

is  supposed  now  to  have  been  contrary  to  i» 
practice  whatsoever  In  ancient  times,  even 
man,  in  a  civil  cause,  knew,  upon  the  return 
of  the  venire  in  term,  the  jury  that  was  n 
come  at  the  assizes.    The  sheriSSf  now,  by  tie 


their  answer  to  the  sheriff  six  days  before 
their  session  upon  the  same  pain.  And  in  all 
manner  o1'  panels  arrayed  by  the  sheriffs,  or 
bailiffs  withm  franchise,  shall  he  put  the  most  ! 

substantial  people,  and  worthy  of  credit,  and  

not  suspect,  which  have  b<;st  knowledge  of    act  of  the  3d  of  George  3,  returns  one' pannd 


\ 


the  truth,  and  be  nearest."    See  Statutes  of 
the  Realm,  Vol.  1,  p.  389, 390. 

t  The  words  are  "  And  from  henceforth 
the  justices  shall  not  nut  in  assises  or  juries 
any  other  than  tho<>e  that  were  summoned  to 
tlie  same  at  the  first."  See  Statutes  of  the 
Xtealm,  vol.  1.  p.  06. 


for  all,  which  effectually  prevents  a  defect  of 
jurors;  but  special  Juries  remain  untotichei) 
by  that  statute  I'iie  reason  and  jii>tu-e  oi 
the  tiling  moreover  support  my  constructkm. 
The  attorney- general  alone  can  prmya/a/iy 
inm  criminai  cause;  for  the  statutes  go  im 
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farther  than  to  give  defendants  a  right  to  pray 
the  tales  in  penal  actions,  prosecuted  ^«t  tarn 
with  the  Crown,  hut  not  in  cases  where  the 
Crown  is  the  prosecutor  alone.  It  is  true 
that  the  attorney- general  now  grants  his  war- 
rant of  course  to  a  defendant  to  pray  one,  but 
he  may  legally  refuse  it;  and  the  subject's 
liberties  are  not  to  rest  upon  the  courtesies 
of  the  officers  of  the  Crown.  What,  then,  is 
contended  for  in  this  right  to  change  the 
jury  ?  Why,  nothing  short  of  this,  that^f  the 
attorney-general  does  not  like  his  jury,  he 
may  forbear  to  pray  a  tales  himself ;— he  may 
also  refuse  his  warrant,  without  which  the 
defendant  cannot  pra^r  one ;  and  this  he  may 
do,  toties  quoliesy  until  he  has  got  a  jury  to 
his  fancy.  I  am  not  arguing  that  Mr.  Attor- 
ney General  is  likely  to  attempt  this  practice 
for  such  purposes ;  but  the  country  is  not  to 
hold  its  rights  upon  the  courtesy  of  the  prero- 
gative, or  the  honesty  of  those  who  may  oc- 
casionally represent  it. 

Mr.  Erskine  then  proceeded  to  state  the 
modem  cases,  which  clearly  showed  that  the 
practice  of  the  Court  bore  him  out  in  the  law 
on  the  subject.  He  stated  the  King  v.  Hart, 
Cowp.  419,  and  the  King  v.  Joliffe,  4  T.R. 
385 ;  but  he  relied  impliatly^  he  said,  on  the 
law. 

One  of  the  officers  of  the  crown-office 
handed  up  to  Mr.  Justice  Buller,  an  opinion 
of  Judge  Page,  in  the  ISth  of  George  2,  that 
a  new  jury  ouoht  to  be  granted ;  but  Mr.  Jus- 
tice Buller  said,  the  defendants  should  take 
a  rule  to  show  cause,  as  it  was  of  great  im- 
portance to  he  argued  and  ascertained. 

Lord  Kenyan  said,  he  thought  it  scarcely 
necessary;  but  granted  they  might  take  a 
rule.    A  rule  was  therefore  granted. 

On  Monday  the  SSth  of  November  1792, 
the  rule  came  on  to  be  argued.'*' 

*  The  arguments  are  thus  reported  in  5 
T.  R.  453. 

The  King  against  Perry,  and  two  others. 

In  Hilary  term  last  an  information  was 
filed  by  the  attorney-general  against  the  de- 
fendants for  a  libel,  to  which  they  pleaded 
not  guilty  in  Trinity  term.  In  the  same 
term  a  special  jury  was  struck,  but  for  the 
default  of  jurors  at  the  sittings  afler  Trinity 
term,  the  information  was  not  tried.  A  rule 
having  been  since  obtained  for  striking  a  new 
specialjury ; 

Mr.  Erskine f  on  a  forn'er  day,  moved  to 
discharge  it,  on  the  ground  that  after  a  spe- 
cial jury  had  been  once  struck,  that  jury 
alone,  or  as  many  of  them  as  appeared  when 
the  cause  came  on  to  be  tried,  with  the  ad- 
dition of  talesmen,  only  could  try  the  cause. 
That  the  stat.  3.  Geo.  2,  c  25,  sect.  15, 
enacted,  that "  the  jury  so  struck,  &c.  should 
be  the  jury  returned  for  the  trial  of  the  said 
issue."  That  in  R.  v.  Jolliffc,  [4  T.  K. 
285]  where  the  .trial  had  been  put  off  on 
the  day  tirst  appointed,  the  prosecutor  ap^ 


Mr.  Bearcrqft,  on  the  part  of  the  crown, 
contended  that  tlie  cases  cited  by  Mr.  Ere- 
kine  were  not  in  point.  In  the  case  of  the 
King  against  Hart,  the  special  jury  of  forty- 
eight  had  not  been  reduced  to  twenty-four  by 
the  parties,  and  the  jurors  had  not  come  into 
Court.  In  the  case  of  the  King  against  Jol- 
liffe,  the  cause  had  been  put  off  on  account  of 
some  publications,  which  might  have  in« 
fluenced  the  jury.*  In  the  next  term,  a  new 
jury  was  struck,  so  that  the  case  was  in  poinfc 
for  the  Crown,  and  it  was  so  much  the  more 
so,  as  the  new  jury  was  moved  for  by  a  soli- 
citor as  well  versed  in  the  general  practice  as 
any  solicitor  of  that  court.  Their  lordships; 
would  agree  with  him  in  this  description, 
when  they  heard  that  the  solicitor  for  the  de* 
fendant  in  that  cause  was  Mr.  Lowten,  and 
he  was  solicitor  also  for  the  present  defen* 
dants.  In  that  cause,  then,  Mr.  Lowten  had 
moved  for  a  new  trial,  and  here  he  opposed  a 
new  jury  .—{Mr.  Bearcroft  was  set  right  in 
the  case  of  Jolliffe.  In  that  instance  the  trial 
first  went  off,  because,  from  the  publications 
which  had  been  made,  the  Court  thought  that 
the  jur)[  might  be  influenced.  In  the  teroi 
af^r  this,  the  cause  came  on  again,  and  both 
parties  agreed  to  have  a  new  jury.  A  second 
time  it  was  put  off,  through  the  delicacy  of 
Mr.  Justice  Gould ;  and  on  the  third  time  it 
was  brought  on  a^in,  and  the  prosecutor 
moved  for  a  new  jury,  without  any  pretext 
of  influence,  or  of  any  other  argument  for  a 
new  jury.  This  Mr.  Lowten,  as  solicitor  for 
the  defendant  (and  who  had  not  been  em- 
ployed in  the  beginning  of  the  cause)  ob- 
jected to,  and  the  Court  refused.] 

Mr.  Bearcrofl  read  from  the  notes  of  the 
late  Mr.  Masterman,  one  of  the  secondaries 
of  the  crown-office,  a  case  where  it  was  his 
opinion,  that  a  new  jury  was  conformable  to 


*  With  respect  to  this,  see  the  case  of  the 
dean  of  St.  Asaph,  anU  Vol.  XXI.  pp.  848,  et 
seq. 


plied  to  lord  Kenyon,  at  his  chambers,  for  a 
new  jury,  which  was  refused,  and  the  jury 
first  struck  tried  the  defendant. — He  also 
produced  an  affidavit,  iQ  which  it  was  stated 
that  the  venire  and  distringas  of  the  former 
jury  in  this  case  were  returned;  and  that 
the  twenty-four  persons  named  in  those 
writs  were  alive  and  resident  in  the  county. 
And  he  observed  that,  though  a  distinction 
formerly  prevailed  in  cases  where  there 
had  been  a  change  of  sheriff  after  the  time 
of  striking  the  first  jury,  in  which  cases  a  new 
special  jury  was  struck,  that  distinction  had 
been  exploded  in  It.  v.  Hart  [Cowp.  418.] 

Mr.  Bearcroft  now  showed  cause  against 
this  rule,  and  insisted  that  what  had  been 
done  in  this  case  was  warranted  by  practice 
and  authority,  and  supported  by  principle. 
That  it  was  of  great  importance  to  tne  admi- 
nistration of  justice  that  there  should  not  be 
a  standing  jury,  and  that  the  parties  might 
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^h«  |Mr«ciice ;  and  he  quoted  also  a  cause 
«§ail!si  lord  Charles  Fitzroy,  where  Mr.  Low- 
lea  had  also,  as  solicitor  for  the  defeodaDt, 

have  DO  opportunity  of  tampering  with  the 
jury.  That  in  point  of  practice  it  had  been 
usual  to  strike  a  new  special  jury,  whenever 
the  cause  went  off  for  a  de&ult  of  jurors  at 
the  time  first  appointed.  That,  in  a  verv 
late  case,  R.  «.  Lord  Charles  Fitiroyy  :which 
was  an  information  in  nature  of  a  quo  wwr- 
rmtUo,  a  new  special  jury  had  been  struck,  as 
a  matter  of  course,  under  such  circumstances. 
That  in  R.  v.  Jolliffe,  atler  the  trial  had  been 
put  off  at  the  spring  assizes  on  account  of 
some  hand  bills  which  the  defendant  had 
dietributed  with  a  view  of  influencing  the 
huy,  a  new  special  jury  was  struck  in  the 
Easter  term  following  as  a  matter  of  course, 
and  not  on  the  grouiM  of  the  defendant's  hav- 
ing attempted  to  influence  the  former  jury; 
and  that  the  application  for  another  special 
jmy  (aUuded  to  by  the  defendant's  counsel  in 
making  this  motion)  was  afterwards  inTri- 
Bity  term ;  but  that  in  fact  the  jury  first  ap* 
pcmiied  did  not  try  the  defendant,  but  a  se- 
oond  special  jury  struck  in  the  Easter  term 
after  the  assizes  when  the  trial  was  first 
filed.  That  io  R.  v.  Hart,  the  twentylbur 
had  not  been  struck,  and  that  the  only  ques- 
tion there  was  whether  the  master  should 
reduce  the  forty-eigbt  to  twenty- four.  And 
that  this  very  question  had  been  determined 
Ukii.v.  Waring.  [The  folbwing  note  of  R. 
V.  Waring  was  read  (Vom  the  manuscripts  of 
the  late  Mr.  Maslerman: — R.  v.  Waring. 
Indictment  against  the  defendant  for  perjury, 
in  East.  12  Geo.  9.  The  defendant  pleaded 
Bot  gfiilty  in  Trinity  term  following ;  when 
Mr.  Wirley,  on  behalf  of  the  prosecutor, 
Bioved  for  a  special  jury.  The  record  went 
down  for  trial  at  the  ensuing  assizes,  and  the 
special  jury  were  returned  for  the  trial;  but 
the  cause  was  not  entered  with  the  marshal, 
the  prosecutor's  witnesses  not  beiiig  able  to 
attend.  In  the  Michaelmas  term  following 
the  Court  gave  costs  to  the  defendant  against 
the  prosecutor  for  not  having  proceeded  to 
trial.  In  Hilary*  term  following  a  motion 
%as  made  for  a  specjal  jury  by  Mr.  Burrell, 
which  was  opposed  oy  Mr.  Taylor,  the  de- 
fendant's counsel,  who  said  he  did  not  see 
any  reason  why  the  same  jury  should  not  be 
aummoned  to  attend  at  the  next  assizes.  Sed 
pet  curiam  (Probyn  J.  and  Chappie  J.  abs.) 
"  If  the  party  desire  a  new  special  jury,  we 
cannot  refuse  him  one."  And  Pace  J. 
**  seemed  to  think  that  the  former  could  not 
be  summoned."    Per  Curiam,  let  there  be  a 


new  special  jury.] 
Mr.  Justice  buUer  having  asked  the  prose- 

•  N.  B.  No  rule  for  such  jury  appears 
to  have  been  drawn  up  either  in  Hilaiy  or 
Bastor  term,  but  in  Trinity  term  following 
there  was  a  rule  for  a  special  jury  at  the  in- 
ataace  of  the  defendant 


Bsoved  for  a  new  joiy,  and  had  saeeaadad ; 

but  he  owned,  that  in  this  case  it  had  ! 
consented  to  bjf  both  parties. 

outer's  counsel  whether  he  had  seen  a 
trary  determination  in  R.  v.  Franklin^  and 
received  an  answer  in  the  negative,  read 
those  parts  of  the  following  note,  wbidi  ai« 
applicable  to  this  point.  "  The  King  aninsi 
Franklin  [Vide  9  Seas,  case,  pagp  383,  S.  C] 
Ilil.  5  G.  9,  B.  R.  1731.  Franklin  was  con- 
victed upon  an  information  ibr  pubhahiag  a 
libel  against  the  government;  and  now  Mr. 
Bootle  moved  tlot  the  prosecutor  shoiild 
bring  in  the  pattea^  and  that  the  jury  proocsa, 
Ike,  might  be  filed ;  and  said  such  a  motion 
was  granted  in  the  case  of  the  King  v.  Ward, 
and  also  in  the  case  of  the  King  9.  Wright. 
It  was  objected  by  the  Court  (upon  the  infor- 
mation of  Mr.  Mastermaa)  that  it  was  eoo^ 
trary  to  the  practice  of  the  Court  in  thesa 
cases  to  hasten  and  oblige  the  Crown  to 
bring  in  tha  pottea  upon  motion ;  and  that 
the  defendant  could  not  move  in  arrest  of 
judgment  till  the  prosecutor  had  brought  in 
the9oi^ea,and  nven  a  rule,  &c.  to  tto  de- 
fencknt.  Mr.  Bo^le ;  there  seems  to  be  no 
reason  for  such  practice,  la  all  cases  re- 
lating to  the  revenue,  &c.  where  the  Crowo 
is  prosecutor,  the  defendant  upon  motion  hath 
a  rule  of  course  to  bring  in  the  poetea  ;  the 
same  reason  holds  in  this  case,  and  stronger ; 
for  should  the  prosecutor  refuse  to  bring  in 
the  poUea  at  all,  t^e  verdict  will  not  only 
hang  over  his  head  in  the  interim ;  but  sup* 
pose  the  defendant  be  in  custody  and  cannot 
and  bail,  he  must  remain  there  till  the  Crown 
thinks  proper  to  bring  in  the  pntea^  which, 
perhaps,  may  never  be  brought  in  at  all,  and 

I  so  the  party  be  without  remedy.  *  Rule  per 
curiam  nisi. 

**  At  another  day,  Mr.  Attomev-General 
came  and  showed  cause,  and  alleged  that  this 
motion  was  contrary  to  practice.    That  there 

I  was  no  one  instance  that  the  postea  was  ever 
filed  in  these  cases,  but  that  it  always  re- 
mained in  the  hands  of  the  clerk  in  court ; 
and  that  when  it  is  brought  into  Court,  the 
distringas  is  always  annexed  to  it,  and  brought 
in  along  with  it.  The  defendant,  if  he  please, 
may  move  to  have  the  postea  brouglit  in, 
which  is  the  common  motion  in  these  cases, 
in  order  to  move  in  arrest  of  judgment.  It  is 
impossible  that  the  distringas  should  be  filed, 
there  being  no  filejfor  that  purpose  in  the 
crown-office:  it  is  always  annexed  to  the 
posten,  and  cannot  be  separated  from  it  upon 
any  motion.  As  to  the  venire  (he  said)  that 
was  filed  before  this  motion  was  made,  and 
if  the  defendant  had  any  objection  to  that,  it 
was  open  to  his  inspection. 

**  Mr.  Booile  and  Mr.  Fatakerfy  comtri. 
If  the  postea  and  distringas  are  brought  into 
Court  it  will  answer  our  purpose.  Although 
the  distringas  is  annexed  to  the  postea  upon 
the  return,  and  is  brought  into  court  along 
with  it,  yet  it  is  always  sent  back  again  to  be 
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Mr.  Bearcroft  then  sud,  he  woidd  argye 
the  Question  on  the  reason  of  the  nile.  It 
strucK  him  as  a  most  important  point  indeed. 


filed,  for  it  is  no  part  of  the  rooord,  nor  is  it 
entered  up  upon  the  plea. 

"  Per  curiam ;  the  dittringas  cannot  be 
filed;  there  is  no  file  in  the  office  for  that 
purpose .  The  defendant  after  conviction  may 
come  at  any  time  within  the  four  first  days 
of  the  term,  and  upon  motion  obliee  the 
clerk  in  court  to  attend  and  bring  in  the  ^- 
tea :  he  is  entitled  to  it  de  jure,  and  this  is 
the  constant  practice  in  these  cases. — And  so 
they  made  a  rule  that  the  poiiea  and  distrin" 
gat  should  be  brought  into  oourt,  and  the 
vemre  filed.p— 

^  Mr.  Franklin  being  convicted  upon  an 
information  for  publishing  a  libei,  his  counsel 
moved  to  set  aside  the  verdict,  the  trial  being 
by  a  jury  who  had  no  authority ;  and  ol^- 
jected  that  a  rule  bein^  made  in  B.  R.  fi>r  a 
special  jury  for  the  trial  at  the  sittings  after 
Trinity  term  expressly,  and  he  not  being 
then  tried,  could  not  afterwards  be  tried  bv 
the  same  jury  at  the  sittings  after  Michael- 
mas term,  but  that  a  new  rule  should  have 
been  made  by  the  Court;  and  they  compared 
it  X6  the  case  of  Lear ;  where  upon  motion 
to  the  Court  to  appoint  a  day  for  execution, 
a  rule  was  obtained  accordingly,  but  at  the 
day  execution  was  suspended  oy  his  majesty. 
In  the  subseouent  term  a  new  application 
was  made  to  the  Court,  and  a  second  day  ap- 
pointed, but  his  majesty  was  then  pleased 
to  erant  a  further  reprieve,  which  occasioned 
a  rresh  application,  &c.  The  same  reason 
holds  for  a  new  trial  in  this  case;  fiitr  the  old 
.rule  being  special,  and  restrained  to  a  parti- 
cular time  by  express  words,  viz.  at  the  sit- 
tines  after  Trinity  term,  the  rule  must  expire 
with  the  time,  and  therefore  it  was  necessary 
to  Ittve  a.  fresh  rule.  It  was  farther  argued 
that  this  was  the  constant  practice  in  C.  B. ; 
and  that  new  rules  are  alwaya  granted  in 
cases  ot  this  nature:  but  what  was  chiefly 
relied  upon  was  the  stat.  of  8  G.  9.  c.  85.  for 
regulation  of  juries,  which  now  enibroed  the 
practice,  and  made  it  absolutely  necessary  to 
nave  a  fresh  rule. 

**  To  these  objections  the  king's  counsel 
made  three  answers ;  1st,  That  the  objection 
wa^  made  out  of  time ;  9dly,  Before  the  late 
act  of  parliament  there  would  have  been  no 
weight  in  the  objection ;  and  8dly,  The  late 
act  of  parliament  did  not  extend  to  the 
crown,  aind  so  the  crown  was  not  bound  or 
precluded  by  it.  As  to  the  first,  it  was  in- 
sisted that  the  defendant  was  now  too  late  to 
make  any  challenge  to  the  arrajr ;  for  after 
a  challenge  of  the  poll,  the  parly  is  precluded 
of  his  challenge  to  the  array ;  ana  so  it  is 
held  in  1  Inst,  and  laid  down  there  as  a 
maxim,  that  after  challenge  to  the  poll, 
there  can  be  no  challenge  to  the  array. 
There  is  no  precedent  to  impcaeh  this  maxim. 
Tksi  defendant  in  this  case  foils  within  this 


f974 

dial  Juiiea  ehould  not  be  continued  fiom  term 
to  term,  as  they  might  be  tampered  wiUi  by 
the  parties;  a  thing  so  outrageous  to  justice, 

rule:  he  made  hb  cfaalleQgge  to  the  poll,  and 
capl.  Wringfield  was  atnick  off  the  pannel, 
and  aJales  sworn  in  hb  place ;  and  so  the 
defendant  is  now  too  late  to  make  any  ob- 
jection to  the  array.  Suppose  a  rule  is  made 
for  a  special  jury,  and  the  parties  proceed  te 
trial  before  a  common  jury,  the  verdict  ehs^ 
not  afterwards  be  impeached,  for  the  defoiw 
dant  must  either  make  chaDenee  to  the 
array,  or  let  judgment  go  by  default :  but  if 
he  appear,  and  adefooce  be  made;,  he  b  by 
that  precluded  to  make  any  oljection  to  thie 
jury  afterwards ;  and  so  it  was  a^jud^  19 
W.  S,  in  an  anonymous  oase,  in  an  action  for 
words.  2dly,  It  was  eaid  that  befoce  the  kle 
act  of  parliament  this  ol^ection  could  be  of 
no  wei^t ;  for  before  tkati  acC  the  authority 
of  special  juries  did  not  arbe  fton  the  luie  ii 
court,  for  the  purport  of  the  rule  b  onfy  te 
have  a  fair  jury,  and  after  that  b  onqeMruck^ 
the  rule  hath  had  its  effect,  and  then  the  au- 
thority of  the  jury  arises  from  the  kinaff 
writ ;  for  a  jury  cannot  be  letumed  upon  the 
rule  of  court,  but  upon  tthe  duiringu$  et  9mir9 
issuine  to  the  sherifffof  that  purpoee:  that  part 
tlierefore  of  the  rale  which  limits  Uie  U^  td 
a  particular  tjme  can  be  of  no  foece,  for  after 
the  parties  have  been  before  the  master,  aoi 
a  fair  and  impartial  jury  b  struck,  that  jury  b 
then  under  the  same  circumstances,  and  theic 
authority  of  the  same  nature,  with  idl  cohip 
mon  juries.  Suppose  the  rub  had  been  11- 
mited  to  the  first  sittings  in  term,  if  the  cause 
had  not  then  been  brousht  to  trial,  wouM 
there  have  been  occaaion  Jor  a  new  rule  to  try 
it  at  the  second  shtings  f  It  would  i>e  afaeuid 
to  imagine  iL  The  same  reason  where  tfat 
xule  b  for  trial  after  term.  In  these  cases  m 
new  jury  b  never  atrucsk,  nor  does  a  new 
venire issAie  for  that  purpose;  an  uUasdi^ 
I  iringat  issues  out,  and  the  oontinuance  b  e»- 
'  tered  upon  that ;  so  the  trial  is  upon  the  oli 
VMire,  and  by  the  old  jury:  pari  rmtitmip 
wheve  a  rule  is  made  for  a  special  jury,  and  « 
jucy  b  struck  accordingly ;  thoufjb  the  trial 
be  not  precisely  at  the  time  limited  by  the 
rule,  yet  tlie  authority  of  the  jurv  b  oontinueA 
upon  the  uliat  didringai;  and  yet  there  b 
the  same  reason  for  a  new  jury  as  for  a  new 
rule.  It  b  impossible  to  have  a  venire  de 
tmvo  in  thbcase ;  for  the  stat.  7  and  8  W«  3. 
which  gives  the  new  venire^  does  not  extend 
to  the  crown ;  and  it  b  adjudged  in  S  Ventr. 
178,  that  a  new  venire  is  error :  i  fortiori  if 
there  cannot  be  a  venire  de  novo  there  cannot 
be  a  rub  de  naoo ;  for  the  Court  cannot  make 
a  rule  to  have  that  particular  jury  returned  ; 
for  that  would  be  in  effect  for  the  Court  to 
strike  the  jury.  And  though  it  is  said  to-be 
the  practice  of  the  Court  of  C.  B.,  yet  the 
practice  of  one  court  is  not  the  practb^of 
another :  but  admitting  thb  to  be  the  prao 
tice  of  C.  B.  yet  the  Iwig  b  not  induded 
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and  so  opposite  to  the  spirit  of  our  iurispru- 


mr  \\ 
deDce,  tliat  it  had  hecD  ever  tlie  stu(r 
CourtSy  and  indeed  the  very  aim  oi 


ly  of  the 
f  pariia- 


within  that  practice ;  for  it  extends  only  to 
civil  cases ;  and  where  the  general  words  of 
an  act  of  parliament  do  not  extend  to  the 
crown,  the  general  practice  of  a  court  shall  ^ 
not.  There  are  no  negative  words  in  this 
xule ;  and  though  the  time  is  specially  limited 
to  the  sittings  after  Trinity  term,  yet  it  can- 
not negatively  be  inferred  from  thence,  that 
a  trial  subsequent  to  that  ti  e  will  be  erro- 
neous ;  and  where  no  inconvenience  can  arise  > 
to  the  parties  by  extending  the  old  rule  to  | 
a  fiirther  day,  there  can  be  no  necessity  for  | 
any  fresh  application  to  the  Court  for  a  new 
one.  In  all  cases  of  trials  at  bar,  where  a 
time  certain  is  limited  for  the  trial,  if  at  the 
day  there  is  a  defeciiu  juratarum  on  which 
the  trial  is  adioumed,  yet  no  application  is 
ever  made  to  the  Court  for  a  new  trial  at  bar 
dt  novo ;  but  a  decern  taiet  is  awarded,  and 
the  trial  is  had  upon  the  old  rule ;  and  yet 
in  that  case  the  jury  is  struck  in  the  same 
manner  as  it  is  here,  and  so  falls  within  the 
same  reason.  As  to  Lear's  case,  where  rules 
de  novo  were  granted  for  exeaition,  that  case 
makes  nothing  for  the  defendant ;  for  there 
the  sheriffs  authority  altogether  arises  from 
the  rule,  and  consequently  expires  with  it : 
butin  this  case  the  authority  of  the  jury  takes 
its  foundation  from  the  kind's  writ,  and  so 
long  as  the  writ  continues  in  force,  so  long 
the  authority  of  the  jury  remains.  There 
would  therefore  have  been  no  weight  in  this 
objection  before  the  S  G.  2,  c.  S5 ;  and  what 
alteration  that  will  make  in  the  present  case 
is  proper  for  the  consideration  which  fidls 
under  the  3d  answer ;  viz.  that  that  act  of 
parliament  does  not  extend  to  the  crown,  and 
9o  the  crown  is  not  bound  or  precluded  by  it. 
All  acts  of  parliament,  that  are  made  for  the 
ease  of  jurors,  and  that  prescribe  particular 
forms  for  the  method  of^  proceedings  to  be 
observed  between  plaintiff  and  defendant,  do 
not  extend  to  the  crown  unless  there  are  par- 
ticular words  for  that  purpose ;  which  is  the 
reason  why  7  and  8  w.  3,  which  gives  a  new 
ventre,  does  not  extend  to  prosecutions  where 
the  crown  is  concerned:  and  yet  it  is  ex- 
pressly enacted  by  that  statute,  that  if  anv 
plaintiff  or  demandant  in  any  cause  depend- 
mg  in  any  of  the  courts  at  Westminster, 
which  shall  be  at  issue,  shall  bring  or  sue 
forth  any  venire  faciaSy  &c.  in  order  to  the 
trial  of  such  issue  at  the  assises,  and  shall  not 
then  proceed  to  trial,  the  plaintiff  or  de- 
mandant, whenever  he  shall  think  fit  to  try 
the  said  issue,  shall  sue  forth  a  venire  de 
novo.  There  the  words  are  express,  viz.  "  any 
plaintiff  or  demandant;"  and  yet  because 
there  are  no  particular  words  to  extend  it  to 
the  crown,  no  venire  de  novo  does  ever  issue 
at  the  suit  of  the  crown.  By  S9  Car.  3,  c.  3, 
writs  of  executions  shall  not  bind  the  pro- 
perty of  the  goods  but  from  the  time  the  writ 


ment,  in  making  the  statute  of  the  5rd  of 
George  2,  to  prevent  juries  Irom  becomint 
permanent,  or  from  l*eing  so  long  known  be 

is  delivered  to  the  sheriff;  but  iu  executions 
at  the  suit  of  the  crown,  the  property  is 
always  bound  from  the  tetle  uf  the  writ.  In 
the  Stat  of  Jeofails,  reveuue  causes  are  ex- 
pressly mentioned  ;  otherwise  the  crown  had 
not  been  included  within  those  acts  The 
Stat.  35  H.  8,  c.  6,  which  gives  a  taie*  de  cir- 
cumttantihu*^  does  not  extend  to  Juries  im- 
pannelled  to  try  causes  between  the  king  and 
party ;  and  therefore  by  the  4  and  5  Ph.  and 
M.  c.  7,  the  cruwn  is  expressly  mentioocd. 
In  the  case  of  the  king  aiid  Meredith,  Tr.  13 
W.  3,  upon  an  information  for  perfuTv,  2 
venire  facias  was  issued  forth,  returnable  ic 
three  weeks  of  Trinity ;    the  then  attorner- 

feneral  died,  and  sir  £.  Northey  succeeded 
im :  the  cause  did  not  come  on  to  trial,  but 
continuances  were  entered  upon  the  disiri*- 
gas  for  a  year.  After  verdict  it  was  objected 
that  no  continuances  were  entered  upon  thp 
venire,  and  yet  the  court  adjudged  m^t  jury 
to  be  a  sufficient  jury.  In  the  exchequn* 
chamber  there  never  issues  a  new  venire,  and 
the  reason  of  this  practice  is  obvious;  for 
the  7  and  8  W.  3,  which  gpves  the  new  ir- 
nire,  does  not  extend  to  the  crown.  The  act 
of  3  G.  3,  is  within  the  same  reason  as  these 
cases:  there  are  no  particular  words  to  ex- 
tend it  to  the  crown;  and  it  is  impos^blc, 
from  the  necessity  of  the  thing,  that  the 
crown  should  be  included  by  it;  for  unle^ 
the  crown  could  have  a  new  venire  as  hatfa 
been  observed,  they  cannot  have  a  new  rule, 
and  the  crown  cannot  have  a  new  venire,  be- 
cause the  statute  which  gives  the  new  renirt, 
does  not  extend  to  the  crown;  er^o,  d-c. 
But  admitting  the  crown  to  be  within  the 
late  act,  if  it  can  have  any  efiect  in  the  pre- 
sent case  it  will  be  in  favour  of  the  crown ; 
for  by  the  express  words  of  the  act  when  a 
special  jury  is  once  struck  and  returned,  the 
cause  must  be  tried  by  that  jury.  The  words 
are, "  which  said  jury  so  struck  as  aforesaid 
sh^l  be  the  jury  returned  for  the  trial  of  the 
said  issue.''  Admitting  therefoie  this  act  to 
have  any  weight  in  the  present  question,  as 
there  could  not  have  been  a  new  ventre,  tlic 
cause  must  have  been  tried  by  the  same  jury 
which  was  first  struck  and  returned  upon 
the  old  rule. 

«*  To  these  answers  the  defendant's  counsd 
replied,  that  it  was  not  too  late  to  make  xl\^ 
objection.  In  Gardner's  case,  5  Rep.  37,  and 
in  Cro.  Car.  278,  a  defence  was  made,  and 
yet  objections  were  taken  to  the  verdict;  the 
one  in  arrest  of  iudgment,  and  the  other  ia 
error;  and  the  objections  in  both  the  cases 
were  to  the  panels  of  the  jurors.  In  Gard> 
ner*s*case  23  jurors  were  only  returned,  of 
whom  twelve  appeared  and  gave  a  verdict: 
and  though  it  was  adjudged  that  this  wa$  rc^ 
medied  by  the  18th  Eliz,  c.  1*4,  yet  if  it  had 
not  been  for  that  statute,  judgment  wouki 
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forehandf  as  tD  l^  mj^jeci  to  influeiMM.  That 
ia  regaid  to  the  prayer  f«o  a  taie%  thoueh 
vacWiwti^Iy  the  ciefeudaat  must  have  the 


have  been  arrested.  In  the  other  caac  of 
Fines  and  Norton  m  Cro.  Car.  S78,  23  jurors 
only  were  returned  upon  the  venir^y  and 
io  the  Aoieuj  corpora  there  were  24 ;  the  last 
of  whom  (that  is  to  say)  W.  L.  was  not  re- 
turned  upon  the  ventre .  the  whole  24  being 
cetumed  by  dutrkn^os^  12  of  them  were 
sworn,  whereof  the  said  W.  L.  was  one;  and 
after  verdict  this  was  held  to  be  a  manifest 
error.  The  objection  in  the  nresent  case  is 
to  the  panel  of  tlie  jurors :  ttiere  ought  to 
have  been  43  returned,  whereas  24  have  only 
been  returned,  which  is  as  manifest  an  error 
in  special  juries  as  where  23  only  were  re- 
turned upon  common  juries.  So  if  a  bad  re« 
turn  be  made  to  the  •oemrt^  a  writ  of  error 
will  lie  ofUr  verdict,  1  Roll.  Ab.  800.  It 
would  be  putting  a  difficulty  upon  the  defen- 
dant to  oblige  huu4o  make  his  objection  in- 
tiawiet :  where  a  doubt  arises  he  ought  to 
have  time  to  consider  of  it,  to  enable  him  to 
lay  it  properly  betbre  the  Court  This  objec- 
tion arises  properly  upon  the  rule  of  court, 
which  is  the  best  judge  of  its  own  proceed- 
ings. It  is  u&t  so  much  a  challenge  to  the 
jury  as  to  the  proceedings  of  the  sherift'  upon 
that  rule ;  and  whether  ne  acted  according  to 
the  directions  of  the  Court,  is  proper  for  the 
consideration  of  the  Court.  1  he  anonymous 
case  cited  by  the  other  side  was  upon  a  good 
jury.  There  is  no  distinction  between  a  good 
jury  and  a  common  jury.  Suppose  no  dctence 
«ad  been  made  in  that  case,  could  the  defen- 
dant have  objected  that  the  jury  was  not  a 
good  jury  ?  The  sheriff' is  a  proper  judge  what 
IS  a  good  jury :  and  when  he  hath  returned  a 
fair  jury,  be  there  a  defence  or  no  defence,  it 
is  the  same  thing ;  a  verdict  was  never  set 
aside  because  the  jury  was  not  a  good  jury. 
If  tlie  plaintiff  should  move  for  a  special  jury, 
he  may  wave  his  motion  to  try  his  cause  by 
a  common  jury :  had  the  verdict  in  this  case 
been  by  common  jury,  viz.  by  jury  chosen  by 
balloting  according  to  the  late  act^  the  con- 
viction nad  been  good  *.  but  in  this  case  the 
authority  of  the  jury  depends  upon  the  rule 
of  court ;  and  although  the  authority  of  juries 
in  general  depends  upon  the  king's  writ,  yet 
the  particular  manner  of  returning  2  Ik  de- 
pends upon  the  rule  of  court ;  and  when  the 
rule  falk,  the  authority  of  the  jury  is  deter- 
mined. The  act  of  parliament  expressly  pre- 
scribes that  4B  shall  be  retiuned,  but  special 
juries  struck  by  rule  of  court  are  excepted 
out  ol  the  act ;  80  that  these  juries  have  their 
existence  from  the  rule  of  court.  But  it  is 
insistied  on,  that  if  the  act  extends  to  the 
crown,  it  is  in  ttiis  case  to  be  taken  in  favour 
of  the  crown ;  for  it  is  said  the  jury  m^  be 
struBk  and  returned  to  try  the  same  cUuse. 
The  act  in  this  ease  bath  been  comi^ied  with 
altogether;  a  jury  hath  b^en  stfuck,  and  the 
samajuryiietiaBad;  so  tba  imantionL  of  ^e 
VOL.  XXII. 
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warrant  of  the  attorney-general  to  enable 
him  to  pray  a  tales,  yet  the  attorney-s;eneral 
never  oemed  such  a  warrant.    Anower  ar* 


act  is  fulfilled  in  this  particular.  And  there 
is  no  provision  made  in  the  act,  that  if  the 
trial  should  go  off,  the  same  jury  shall  sub- 
sist :  the  intention  of  the  act  is  otherwise, 
and  made  to  prevent  mischiefs  arising  from 
the  continuation  of  juries.  But  should  the 
doctrine  of  the  other  side  prevail,  the  whole 
force  and  energy  of  the  act  will  be  overturned. 
The  act  recites  several  abuses  in  the  impan- 
nelling  and  returning  of  juries  (vid.  3  G.  2). 
and  in  prevention  of  jiuch  abuses  directs  ana 
prescribes  the  method  of  ballottm^,  to  pre- 
vent mischiefs  arising  from  the  pickmg  up  of  . 
talesmen.  There  are  likewise  words  that 
import  there  must  be  fresh  juries.  The  act 
likewise  enforces  an  attendance  by  giving 
power  to  the  Judges,  &c.  to  fine.  It  likewise 
provides  that  juries  shall  have  certificates  of 
i  their  discharge  from  serving  for  two  years. 
'  But  if  this  construction  prevail,  the  act  wilt 
I  have  no  efiect  as  to  these  particulars.  Will 
I  not  juries  continue  as  they  did  before  the 
act  ?  Will  they  not  be  as  liable  to  be  tam- 
pered with  and  solicited,  stipposing  a  desi^^n 
to  have  a  packed  jury  ?  The  method  will^be 
this ;  the  plaintiff  will  get  a  rule  for  a  spticial 
.  jury,  will  have  a  jury  struck,  will  have  24  re- 
{ turned,  and  those  he  will  continue  upon  the 
di$tnnga»  till  he  bath  time  and  opportunity 
to  mould  them  to  his  purpose.  But  adniitr 
ting  the  jury  cannot  be  corrupted,  the  plain- 
tiff may  continue  them  till  one  dies ;  and  by 
this  mean  talesmen  will  be  added  as  before. 
By  the  same  reasons  that  this  construction 
prevails  in  criminal  cases,  it  will  prevail  in 
civil  cases;  and  so  the  essential  end  of  the 
act  will  be  entirely  overturned.  It  is  further 
insisted  npon,  tKat  there  could  be  no  new 
rule  in  this  case  from  the  necessity  of  thq 
thing,  because  the  crown  cannot  sue  out  a 
new  venire^  &c. :  wherever  a  new  law  is  in- 
troduced, tlie  practice  of  the  Court  must 
conform  to  the  intention  o(  that  law,  and  not 
the  intention  of  that  law  to  the  forms  of 
Court  Where  a  rule  cannot  subsist  by  rea- 
son of  a  new  law,  but  it  is  necessary  ut  res 
vaieat  to  have  a  new  rule,  in  that  ca$e  a 
venire  rauSl  issue  of  course.  Bro.  title  "  ve- 
nire facias*"  pi.  SO.  And  though  the  matter 
does  not  appear  upon  record  to  entitle  thcrrv 
to  a  new  venire,  yet  it  may  be  suggested  upon 
record ;  for  if  the  party^  can  have  liberty  for, 
the  sake  of  making  continuances  \o  suggest 
what  is  contrary  to  matter  of  fact  4  fortiori 
where  it  is  in  support  of  an  act  of^ parliament 
which  cannot  subsist  without  such  su^^^;'- 
tion.  Supposing  a  venire  issue  upon  the  bal- 
btting  clause,  'will  that  preclude  the  party 
frtmk  applying  to  the  C.ourt  for  a  special  jury? 
This  would  oe  carrying  the  act  apparently; 
further  than  was  intended  ;  for  trials  by  spc- 
dial  juries  are  in  this  ^espett  excepl^d  ou|  of 
the  act.  The'  stahite  for  this  rejison  gives  a 
3  R 
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j^umeot  against  the  continuaiice  of  a  jury 

i9as,  that  it  must  subject  geatiemen  to  great 
iQcoQveaience— they  never  would  know  when 

ffeneral  direction^  and  takes  no  notice  whe- 
Sier  a  venire  issued  before  or  no;   for  the 
issue  is  the  thing  the  act  hath  in  view,  and 
takes  no  notice  of  the  process.    Supposing 
before  the  act  a  new  vtmrt  was  taken  out, 
must  proceedings  be  upon  that  venire  f  Cer- 
tainly no.    Therefore  a  new  venire  may  issue 
out  by  virtue  of  this  act^  and  though  the 
words  of  the  act  arc  general,  yet  such  con- 
struction must  be  made  as  is  consistent  with 
the  meaning  of  the  act.    In  some  cases  con- 
tinuances may  be  entered  upon  the  venire^  as 
where  the  array  is  quashed,  nothing  more 
certain  than  that  a  new  venire  issues  out  of 
course,    Bro.  *'  venire faciaty"  S2  SUun.  P.  C. 
156,  6,  Bend.  56,  b.  6,  Kep.  41,  Rowland's 
case.    A  venire  may  be  quashed  at  the  suit 
ef  the  party.    In  the  case  of  Wright  and  Pin  - 
dar,  Al.  18,   an  alias  venire  was  awarded:  in 
this  case  had  there  been  a  new  venire,  the 
initention  of  the  act  would  have  been  answer* 
ed.    The  venire  oujght  to  have  been  returned 
and  filed,  to  convmce  the  Court  the  crown 
could  not  have  another  venire  by  a  conti- 
nuance upon  the  venire  of  viceeomu  non  ntisit 
kreve.    The  crown  may  have  as  many  venires 
as  it  pleases.    Suppose  there  had  been  no 
•ffitVe  at  all,  would  a  defence  have  aided  that 
errors  In  the  case  of  Young  and  Watson 
there  was  no  return  to  the  venire,  and  yet 
that  was  held  error  after  verdict    The  Court 
might  have  granted  a  new  rule  afler  the  old 
one  was  expired,  and  a  venire  de  novo  would 
have  issue  a  in  that  case,  %  Roll.  Ab.  720,  p. 
S.    If  at  the  return  of  the  inquest  upon  a 
venire  a  writ  come  from  the  king  not  to  pro- 
ceed Rege  inconsulto,  and  afterwards  a  proce* 
dendo  is  granted,  a  new  veiure  issues,  and  not 
a  habeas  corpora  ;    and  so  is  2  Roll.  Ab.     In 
the  case  of  Wilby  andQuinsey,  Hob.  ISO,  the 
hibeas  corpus  was  returned  aUnan  breve,  and 
thereupon  a  new  venire  was  awarded.    In  the 
case  ot  Green  and  Cole  2  Saund.  257,  258, 
error  was  assigned  upon  a  mis-retum  of  the 
9enire;  and  it  was  objected  that  defendant 
might  have  challenged  the  array  at  the  time 
of  the  trial,  but  having  made  no  ob^tion  to 
it  at  that  time,  he  could  not  now  assign  it  for 
error ;   to  which  it  was  answered  that  tliere 
was  no  fault  in  the  officer  for  which  he  might 
have  challenged  the  array;  but  that  it  was 
the  erroneous  act  of  the  Court  to  mis-award 
the  ventre.    As  to  trials  at  bar^  where 'the 
cause  does  not  come  on  to  trial  at  the  day 
appointed,  it  is  put  off  by  adjournment;  and 
when  the  trial  comes  on,  the  entry  upon  re- 
cord is  made  imon  that  day  which  ¥ras  first 
l^^pointed  i  ana  in  all  these  cases  the  ad- 
journment is  to  a  day  within  the  same  term. 
There  is  no  instance  of  trials  being  adjourned 
to  a  subsequent  term  without  a  fresh  applica- 
tion to  the  Court  to  obtain  a  new  rule.    In 
tnab  at  bar^  if  at  the  day  appomted  there  is 


they  were  to  be  diachafged.  Hem  aeven  of 
them  attended  to  do  their  duty,  and  they 
were   again  to  be  called  upon;   eleven  of 

drfectui jttratonm,9L  decern  tales  or  ati  octo 
tales  issues,  which  is  a  continuatioD  of  the 
same  process;  and  so  a  great  dififexence  be> 
tween  trials  at  bar  by  adjournment  and  txial» 
by  special  juries. 

'*  Chief  Justice  Raymond  delivered  the  opi> 
nion  of  tlie  Court;  that  there  did  not  appear 
any  irregularity  upon  the  record  to  set  soide 
the  venfict    He  said  the  act  of  parliam^it 
was  a  very  beneficial  act,  and  ought  to  be 
supported,    lie  then  mentioned  the  mischiefci 
which  occasioned  the  making  of  the  act,  and 
the  several  remedies  that  are  applied  in  the 
redress  of  them.    (Vid.  3,  G.  2,  an  act  inti- 
tuled for  the  better  r^ulation  ofjuriea.)    Hie 
act  particularlv  provi£s  that  no  jurors  aiiali 
be  returned  which  have  served  within  such  a 
time.    It  further  provides  that  no  less  than 
48  shall  be  returned  upon  the  venire,  unless 
in  particular  cases,  where  upon  appticatioa  to 
the  Court  a  rule  is  granted  for  a  speciai  jury ; 
so  that  by  the  express  words  of  the  statute 
special  juries  are   excepted.     The  isethod 
therefore  of  proceeding  by  special  juries  is  in 
no  respect  altered,  but  must  be  in  the  same 
form  and  in  the  same  manner  as  before  the 
act.    The  statute  ind«^  goes  farther,  a:id 
sa)rs,  after  a  special  jury  is  struck,  that  tlie 
jury  so  struck  shall  be  the  persons  returned 
for  tlie  trial :  but  there  are  no  additional  words 
to  make  it  necessary  for  the  same  jury  to 
serve ;  for  if  these  words  had  been  ioserted 
they  would  have  excluded  talesmen,  which 
would  have  been  inconvenient  in  these  cases. 
The  case  in  question  is  not  included  wid:iin 
the  words  of  the  act,  and  the  Court  cannot 
extend  the  words  of  the  act  to  it :  neither  will 
the  intention  or  force  of  the  act  be  any  ways 
impeached  or  offended  by  this  construction. 
It  IS  insbted  upon  by  the  defendant,  that  the 
rule  was  specially  confined  to  a  time,  viz.  to 
the  sittings  after  Trinity  term ;   and  that  in 
these  cases  it  is  the  rule  of  court  which  ^ei 
authority  to  the  jury:  the  Court  is  of  ano- 
ther  opinion;   that  in  all  cases  the  authi/- 
rity  of  juries  arises  from  the  king's  writ; 
the.import  of  the  rule  is  to  have  a  lair  jury 
struck  before  the  master ;  and  after  that  u 
done,  the  return  must  be  made  by  the  sherifi 
as  in  other  cases,  who  returns  the  venire,  upcm 
which  the  power  of  the  jury  depends.    And 
though  the  rule  is  to   have  the  trial  at  a 
time  limited,  yet  it  is  not  restrictive.    The 
rule  is  pro  triatione\ik  general;  and  the  hme 
hmited  shows  only  the  mtention  of  the  Cowt 
to  have  it  tried  at  that  time,  but  it  is  not  to  be 
taken  nesatively   «*  at  that   time    and   no 
other."    In  this  case  the  crown  could  not 
have#  venire  de  novo,  and  therefore  firom  the 
necessity  of  the  thing  the  trial  must  be  upon 
the  old  rule.    Before  7  and  8  W.  3»  a  new 
venire  could  ifsue  in  some  cases,  as  upon  a 
challenge  of  the  array  ;  lo  where  the  verdict 
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them  might  attend,  and  still  be  rahjeci  to  be 
called  agaioj  there  was  no  end  of  this,  and 
he  owned  he  did  not  know  how  they  could 
call  upon  them  again,  for  he  did  not  know  an 
instance  of  an  alia*  duiringas  to  bring  up 
special  jurors. 

was  imperfect,  where  there  had  been  a  mis- 
retum  of  the  jurors,  &c, ;   in  these  cases  and 
the  hke  a  vcnirt  de  novo  would  issue.    In 
Aleyn  18,  it  is  said  an  alim  venire  should  be 
awarded,  and  not  a  ventre  de  novo ;  but  h^ 
thought  that  an  odd  case ;  and  said  that  he 
never  before  heard  of  an  aliai  loenire.     In 
Styles  34,  it  is  held  a  venire  de  novo  could  go ; 
but  even  in  that  case  ^ere  is  a  contrariety  of 
cpinions:  and  thaueh  it  was  adjudged  that  a 
venire  de  novo  should  be  awarded,  yet  it  was 
held  that  the  same  jurors  should  be  returned. 
This  case  hath  a  great  resemblance  to  the 
case  in  Styles ;  the  same  jury  is  returned  in 
this  case ;  only  the  continuances  are  kept  on 
upon  the  dittringas,  and  an  alias  distringas  is 
awtrded.    In  all  the  cases  cited  bv  the  de- 
fendant, there  hath  been  some  mistake  either 
in  the  impannelling  of  the  jury  or  returning 
the  writ;  but  where  there  appears  no  defect 
upon  record,  a  new  venire  never  goes.    The 
Stat  7  and  8  W.  3,  does  not  extend  to  criminal 
causes ;  so  that  cases  of  that  nature  remain 
as  they  were  before  the  act    Before  this  act 
venires  de  novo  were  granted,  but  never  with- 
out the  consent  of  pstfties.    It  is  said  (hat  in 
C.  B.  in  cases  of  special  juries  new  rules  are 
always  gmnted.    Admitdng  it  to  be  so,  it 
avails  nothing  here ;  for  diluent  courts  have 
different  forms,  and  their  practice  varies  in 
many  circumstances.    Where  an  irregularity 
is  complained  of,  the  party  oomplainiiig  must 
show  the  irregularity,  and  not  put  it  upon  the 
other  party  to  vindicate  hh  proceedings,  and 
show  that  he  is  reguhir.    There  does  not  ap- 
pear to  be  any  irregularity  in  the  pre^^ent 
case :  but  the  Court  is  unanimous  that  the 
verdict  shall  stand.    Whether  the  defendant 
was  too  late  to  make  this  obiection,  (he  said)  I 
the  Court  would  not  determine  that  point,  the 
objection  being  ovenruied  upon  the  merits  of 
it  t  but  without  doubt  in  cases  of  irregularity, 
advantage  must  be  taken  of  it  in  its  proper 
season,  otherwise  no  advantage  can  be  taken 
of  it  afterwards. 

''It  was  afterwards  moved  in  arrest  of  judg- 
ment, that  the  rule  which  was  granted  by  the 
Court  to  have  a  special  jury  returned,  and  a 
special  jury  bavins  been  returned  by  virtue  of 
that  rule,  the  ruTo  itself  should  have  been 
^ggesled  upon  the  record.  But  this  objec- 
tion was  after  argument  unanimously  over- 
ruled, and  sentence  was  passed  upon  the  de- 
fendant.''] 
After  this  note  had  been  read. 
The  Court  said,  that  considering  the  emi- 
nence of  the  counsel  who  had  argued,  and  of 
the  jufkes  who  had  decided,  that  case,  it  was 
imposuDle  to  set  over  such  an  authority  and 
therefore  they  made  the 
Rule  absolute. 


Mr.  Adam  stated,  on  the  part  of  the  de- 
fendants, that  there  were  many  instances  in 
the  books,  especially  in  Brooke's  Abridgment, 
where  an  alias  distringas  had  zone  to  compel 
the  attendance  of  jurors  of  all  descriptions. 

Mr.  Justice  Bulier  said,  that  as  this  case 
comprehended  so  important  a  rule  of  prac^ 
tice,  he  had  taken  pains  to  inform  himself  on 
the  point,  and  he  had  found  a  case  which,  in 
his  mind,  determined  the  rule.  He  would 
read  it,  and  then  Mr.  Bearcroft  would  see 
what  he  could  make  of  the  argument.  Mr. 
Justice  Bulier  then  read  a  manuscript  note  of 
the  case  the  Ring  r.  Francklin,  the  publisher 
of  the  famous  paper  called  the  Craftsman. 
It  was  important  to  remark  the  time  and  the 
judges — ^it  was  the  5th  of  George  2d,  only 
three  years  after  the  law  recogmsing  special 
juries  in  misdemeanors  had  passed,  and  the 
judges  on  the  bench  were  Mr.  Justice,  after- 
wards lord  chief  justice  Lee,  Mr.  Justice 
Page*,  &c.  and  the  crown  law  vers  were  men 
of  the  first  eminence.  Francklin  was  con- 
victed of  printing  and  publishing  a  libel  in 
the  Cniftsman.t  The  case  was  only  so  far 
difierent  from  the  present,  that  the  defendant 
there  moved  the  Court  to  reverse  the  judg- 
ment, because  the  cause,  after  being  put  off 
from  one  term  to  another,  had  not  been  tried 
by  a  new  jury.  Here  the  defendants  moved 
to  continue  the  same  iury. 

The  doctrine  was  the  same  in  both  cases, 
only  that  in  this  case,  it  is  upon  the  applica- 
tion of  the  attomey-eeneral  that  the  new 
jury  is  required ;  in  that  case  the  attorney- 
general  or  the  crown  contended  that  the  old 
jury  should  continue.  Chief-justice  Lee  pro- 
nounced the  opmion  of  the  Court,  which  Mr. 
Justice  Bulier  read.  The  opinion  of  the 
Court  was,  that  the  words  of  the  statnte 
were  express,  and  could  not  be  departed 
ftom,  unless  cause  could  be  shown  that  thera 
had  been  some  irregularity  in  the  striking  of 
the  jury,  or  in  the  reducing,  or.  in  some  part 
of  the  proceeding,  or  in  the  writ  of  Venire,  or 
otherwise.  The  words  of  the  statute  were^ 
'*  that  the  jury  so  struck  and  so  reduced, 
shall  be  the  jury  to  try  the  issue  joined  ia 
such  cause."  The  iury  were  not  dissolved 
until  the  cause  was  determined,  and  an  alias 
distringas  might  issue.  The  opinion  was  at 
great  length,  and  detailed  the  practice  of 
striking  juries  by  the  ancient  statutes  down- 
wards, and  showed,  that  by  the  act  thea 
recently  passed,  the  llth  of  Georae  Sd,thp 
alteration  with  respect  to  juries  related  only 
to  the  common  jury,  and  left  the  practice  as 
to  special  jurors  exactiy  as  it  stood  by  the 
ancient  law,  except  as  it  declared  that  special 
jurors  might  be  demanded  by  the  Crown  in 
cases  of  misdemeanor,    In  regard  to  common 

*  The  same  judges  who  are  supposed  to 
have  decided  the  case  of  the  King  against 
Waring.— Or^.  Edit, 

t  See  FranckKn's  case  in  Vol.  XVII  p. 
6i5  of  this  collection. 
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juries,  it  wm  tliouglit  bard  and  severe  to  i 
compel  their  attendance  from  time  to  time ;  ' 
but  the  special  jury  was  left  by  that  act  pre- 
cisely as  it  stood  before. — This  opiaion,  Mr. 
Justice  Buller  said,  delivered  so  soon  after 
the  act  hud  passed  so  solemnly  and  argu- 
fiientatively,  in  a  question  discussed  by  such 
great  legal  characters,  must,  in  his  mind,  de* 
termine  the  question.  He  concluded  with 
Baying,  that  he  could  not  see  how  the  crown 
ofiicers  could  go  on  without  creating  error 
on  the  record. 

Lord  Chief  JMStice  Ktnyon  said,  he  must 
bow  to  such  great  authority,  though  the  in- 
clination of  his  disposition  was  the  other 
way.  But  a  point  so  solemnly  aipied  (and 
where  such  a  man  as  Mr.  Pulteoey,  carl  of 
Bath,  being  implicated,  error  would  have 
been  pleaded,  if  they  could  have  found  error 
on  the  record),  must  decide  the  present  cafe. 
He  made  no  inquiry  at  all,  and  did  not  take 
into  his  conndeiution  the  merits  of  the  ques- 
tion at  issue  between  the  jpresent  parties; 
but  it  was,  in  his  opinion  ot  the  titmost  in- 
terest to  criminal  jurisprudence,  that  juries 
thould  not  be  subject  to  influence.  It  was 
that  cuosideratioD  which  rave  rise  to  the  law 
Ibr  the  balloting-box.  Lrery  lawyer  knew 
the  neeessity  thsa  there  was  lor  that  statute; 
fts  all  the  provisions  which  had  been  nre- 
viouslv  made  to  guard  against  influence,  had 
prored  ineffectual,  though  any  person  con- 
victed'of  trying  to  influence  jurors,  was  sub- 
ject to  a  penalty  of  ten  times  the  amount  of 
the  object  at  issue  in  the  cause.  What  held 
l^od  lis  to  civil  suits  was  equally  applicable 
to  criminal  prosecutions.  The  prinetple  of 
the  ballotin^-bos  was  equally  applicable  to 
both;  but  it  was  impossible  to  resist  the 
precolenty  standing  as  it  did  upoa  so  high 
iuthoritv. 

Mr.  justice  Grose  and  Mr«  Justice  Ash- 
Inirst  were  of  the  same  opinion. 

The  case  of  the  King  e.  Franckltn,*  there- 

*  In  consequence  of  that  case,  viz.  the 
King  'v.  Francklin,  it  became  umiecessaxy  for 
Mr.  Erskine  and  Mr.  Adam,  as  counsel  for 
the  defendants,  to  say  any  thing  on  the  part 
of  the  defendants ;  but  it  may  not  be  unac- 
ceptable to  know,  by  a  short  statement,  how 
hx  the  old  practice  confirms  the  good  sense 
and  authority  of  the  case  the  King  v.  Francklin. 

Special  juries  e^cisted  long  before  the 
statute  of  the  Sd  of  peo.  Snd,  by  the  act  of 
the  parties ;  and  that  as  well  in  misdemeanor 
as  in  other  cases.  One  party  applied  for  a 
special  jury,  and  the  other  aarty  consented  ; 
So  that  the  special  jury  was  then  the  result  of 
compact  between  the  parties.  But  when  the 
parties  had  so  contracted,  the  authority  of 
tlie  court  was  necessary  to  give  validity  to 
the  compact.  Accordinglv  the  oourt,  upon 
application,  made  a  rule  for  a  special  jury ; 
and  that  'rule  ran  in  the  same  words  befoie 
the  statute,  that  «ra  used  tiow  since  the 
statute :  an  observatioix  vary  anieriiily  espe- 


^fk%  decided  this  questioh;   and'tltt  eoort 
determined,  that  the  rule  for  anotiifer  special 


cially  in  considering  the  last  words.  The 
rul<;  ordered  then,  and  it  orders  mnr,  that 
48  shall  be  returned  ;  that  the  profiecolor 
shall  strike  t»  -and  the  defendant  12;  and 
that  24,  the  remainder  of  the  48,  shall  fae  the 
jury  returned  for  the  trial  of  the  issue  joined 
in  that  cause. 

This  being  agreed  between  the  partiea,  and 
enforced  by  a  ifule  of  courts  the  parties,  be- 
fore tho  statute,  ciiose  Ifaeir  fmnmi,  said  by 
by  this  foniai^  their  own  compoet  and  the 
authority  of  the  rale  of  coivt  eo8i|»elled  them 
to  abide ;  insomuch,  that  they  coeild  not  get 
quit  of  the  Jury  by  the  coubmb  mode" of 
challenging  the  afraar  i  that  ia,  challenging 
the  whole  ptuinei  of  juiorst  such  cdiollatfe, 
after  the  rule  of  Court,  beiog  deemed,  l&e 
,  every  other  bFeaeh  of  ^he.. 'authority  ^  ths 
I  court,  a  contempt,  by  the  party  who  akooU 
soehaHen^.  . 

This  had  met  «i^  a  deeiaion  in  severri 
eases,  but  pariicukriy  iv;tbe  jcms^  'Of  the 
King  0.  Burnds:e,ibr  a  misdemeusaoy  winch 
came  before,  the  eovct  of  .King'a-bcnefa,  ia 
Trinity  term,- 10  Oeo.  lst,.a  very  short  tine 
before  the  passmg  of  tiie  act  iMipecliDg 
special  juries. 

That  ease  is  reported  in  lord  StnuigeH 
Reports,  vol.  1,p.  59S;  in  lord  Raymfiiiil, 
1304;  in  Aadtews*s  Reports,  39;  ia  £i§hth 
Modern  Rraorts,  245 ;  and  in  many  SCact 
books ;  aad  the  case,  as  reported  in-  all  of 
I  them,  not  only  confirms  the  alignment  and 
statement  above  ^ven,  but  explans  the 
only  remaining  difliculty  in  the  case,  vis.  th« 
meaning  to  be  put  upon  the  avoids  in  ths 
rule  of  court,  that  the  !t4  shall  be  the  jury 
returned  for  the  trial  of  the  issue  in  that 
cause. 

For  the  judges,  in  the  reports  gireji  ef 
their  opinions,  consider  as  eynonymoos,  aad 
metoing  the  same  thing,  the  above  phrase ; 
and  that  they  shall  be'  the  jury  who  shall 
actually  try  the  cause;  ooatiary  to  the  con- 
stntction  contended  for  Inr  the  crown,  on  the 
present  occasion,  where  it  was  .pressed  that 
the  statute  and  the  rule  *were  both  satisfied, 
when  the  Jury  had  been  returned,  althootrh 
they  had  not  actually  tried  the  cause. 

Soon  after  this  case,  that  is,  in  the  8d  (A 
Geo.  2d,  came  the  statute;  and  it  is  verv 
material  to  observe,  that  the  statute  transeribc? 
verbatun  the  latter  words  of  the  rule  used 
before  the  statnte.  Hiereforc  whatever  wis 
the  constmction  of  those  wonis  in  the  rule. 
,  the  same  must  be  llheir  eonstnsclioB  in  tiif 
statute.  It  has  been  shewn  in  ^n^t  sense 
the  jud^s  considered  the  words  in  the*  rale, 
and  it  will  not  he  eontended  that  the  woni? 
in  the  statute,  *'  which  said  Jiity,'eo  struck, 
shall  be  the  jury  retorned  ior  "the  trial  c;' 
the  said  issue,"  can  bear  a^ificrpnit  e^nstrat- 
tion.'  .There  is,  thcnfore,  judicial  -antherilv. 
added  to  that  of  conadon  seiise,  to  90ttfe  fhr 
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jitry,  obtemed  upou  the  moliau  of  |ise  crowu^ 
Uw,ver9|  must  be  discharged. 
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COURT  OF  KING^  BENCH. 
Mtmdmf^  December  9tky  179^. 

Before  the  Right  Hon.  Lord  Kenyon. 

Eight  only  of  the  speeial  jury,  urighiaily 
&lruck  between  the  patties,  and  continued  by 
rule  of  Court  from  the  sittiogs  after  last 
Trinity  term  to  the  present  tknie.  attended. 

The  Vficer  ef  iht  Ceurt  asked,  if  Tales 
were  prayed^ 

Mr.  Attorney  OtneruL  My  lord,  as  I 
cannot,  x>ti  a  second  trial,  have  a.  special  jury 
in  this  case,  I  will  praya  taia. 


meaning  of  these  words.  The  on^  other 
coQsidteation  in  this  case  i%  what  dian^  the 
statute  made  io  the  r^hts  of  the  parties,  if 
it  made  none  from  the  words  of  the  rule ; 
and  it  is  evident,  that  k  did  bo  more  than 
eonvert  into  a  statutory  obligation,  carried 
into  caecution  by  a  rule  of  court,  what  had 
been  » matter  of  compact,  executed  by  a  rule 
of  Court;  but  that  in  all  other  n^specta, 
except  that  the  one  party  was,  after  the 
Statute^  boimd  to  agree  to  a  special  jury,  if 
tlie  other  pkoposed  it,  the  sonsequeoccs  were 
the  same. 

The  disobodieaee  to  the  role  Tcmaincd  a 
eonismpt,;and  the  rule  remained  valid,  unless 
the  court,  for  particular  cause  of  corruption, 
•r  undtie  intctterence,  properly  verified,  should 
see  ground  to  have  another  jury ;  but  that 
ethmrise,  the  jury  of  compact  or  statute 
must  oonlinue. 

This  was  the  mere  masterial,  because  of  the 
attorney  general's  power  to  reiiise  the  de- 
ftndaiU  a  warrant  to  have  a  tales,  to  make 
up  the  special  jury,  if  deficient,  ami  of  the 
common  jury ;  which  was  so  far  from  being 
an  idk  right,  as  mentioned  bv  Mr.  Bearcrof>, 
that  there  was  a  case  in  which  it  was  co- 
lemnly  agitated,  and  which  formed  a  mund 
of  decision  tlnit  the  attorney  could  and 
ought,  in  certain  cases,  to  exercise  the  right' 
The  King  v,  Jacob  Banks,  Sixth  Modem  Re- 
ports p.  S46,  as  follows  : 

And  as  to  another  objection  that  was  made, 
**  that  such  a  cour^,  if  tolerated,  wotild.  be 
of  great  mischief;  for  then  most  profligate 
offsnders  would  <et  themselves  acquitted  by 
surprise,  or  over-hastening  the  trial,  without 
allowing  the  queen  convenient  time  to  manage 
her  proseeotton :" 

It  wes  answered,  *^  that  there  conld  be 
none,  because  in  crown  causes  there  cannot 
be  Nisi  Prius  or  Tales,  without  a  warrant 
from  the  attorney-general,  who  sliall  be  sure 
to  grant  none  if  he  find  any  sueh  danger." 
And  that  such  a  thing  may  be  «t  least  by 
consent  appears  1  Keb.  195.  Hex  v.  Jones. 
And  the  granting  a  Nisi  Prkit  amnunts  to  a 
consent-^Or^.  EdiL 


The  foUowing  were  the  names  of  the  jury : 
Special  Jurors. 

Matthew  Knight,  of  Gun-dock, 
William  Farringlon,  of  Virginia-street, 
Nathaniel  Collier,  of  Lisle-street, 
William  Martin,  uf  Leicester-square, 
Edward  Hownian,  of  Soho- square, 
Thomas  Ilankin,  of  Leicester-square, 
Ralph  Clarke,  of  Ilobert  street,  Adclphi, 
Ricnard  Dckin,*  of  Long-acre, — Esqrs. 

Talxsicbv  : 

Heno"  Hubert,  of  Abingdon -street,  coalmer- 

chant 
Thomas  Boys,  of  Great  Saint  AnneVlune, 

wireworker 
William  Adeney,  of  Cliarles-strcct,  taylor 
John  Barret,  of  the  Broadway,  coalmerchant. 

C&unselfar  tke  CrwM.— The  Attorney  Qc* 
neral  [.Sir  John  Scott],  Mr.  Bearoroft,  Mr, 
Wood. 

Solicitors.  Messrs.  Chamberlaytic,  and 
White. 

Counsel  for  the  Defendant, — ^The  lloiVt 
Thomas  Erskine,  Mr.  Adam. 

Solick&r,    Mr.  Lowten. 

The  information  having  been  opened  by  lllr. 
Wood,  Mr.  Attorney  General  stated  tlio 
case  for  the  Crown  as  follows : 

Gentlemen  of  the  Jury ;  the  Tttfuttrntioti 
eharges  the  defendants  with  having  printed 
and  published  a  seditious  libel,  the  contents  of 
which  you  have  now  heaid  stated.  The  in* 
formation  originally  was  not  filed  by  me,  hot 
by  my  predecessor  in  office,  who  then  was,  as. 
jou  now  are,  sworn  to  discharge  an  important 
duty  to  the  public,  according  to  the  best  «f  his 
judgment.  It  has  since  fallen  to  my  lot  to 
execute  that  doty,   in  stating  to  you  the 

*  On  calling  the  name  of  Ghartes  Barber 
esq.  of  Rupert-street,  in  the  parish  of  ^ 
James's,  Mr.  George  Barber  o(  Newport^ 
street,  in  the  parish  of  St.  Aone,  answered^ 
and  said  he  had  reeeived  a  summons  by  the 
officer  of  ^e  Court,  as  a  special  juror  in  tlie 
^use,  but  which  had  been  altered  from 
Charles  to  George,  and  from  Rupert^treot,  to 
Newport-street.  Lord  Kenyon  did  not  see 
any  objection  to  his  serving,  if  the  parties 
wereagreed.  Theattomey-geiieral  acquiesced; 
and  Mr.  Oeorge  Barber  went  into  the  jury 
box ;  but  Mr.  Erskine,  for  the  defendants, 
contended,--tiotfiromany  personal  objection 
to  Mr.  Barber,  whom  they  did  not  know,  but 
merely  for  the  regularity  of  the  proceedmg, — 
that  as  they  had  received  a  hst  of  names  for 
the  purpose  of  making  inquiry  concerning 
them,  and  could  find  no  such  person  as  Mr. 
Charles  Barber,  of  Rupert-street,  they  held  it 
to  be  irregular  to  admit  a  person  of  another 
:  name,  in  another  street,  of  another  parish  to  be 
of  the  jury.  Tlie  objection  was  held  to  be  valid,- 
sndMr.Baiberleftthebox.    Or^.Ed, 
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with  respect  to  tjie  present  publication }  Did 
the  mode  iu  which  the  writers  eipo&ed  what 
they  considered  as  the  abuses  of  the  constitu- 
tion, indicate  a  peaceable  temper  or  honest 
'  intentioBS,  and  a  desire  only  to  obtain  redress 

151,  referred  to  by  the  attorncy-genenil  p.  987, 
Mr.  Starkie  observes,  'MVhcu  measures  are 
fairly  canvassed,  and  their  defects,  real  or 
imaginary,  pointed  out  with  coolness  and 
temper,  it  does  not  seem  to  have  been  con- 
tended, in  modern  times,  Uiat  the  hne  of 
duty  has  been  transgressed,  tlioiigh  the  dis- 
uifision  may  tend  to  prove  the  authors  of 
these  measures  to  be  ill  qualified  for  their 
!uUiatio9s.  Party  heat  and  zeal  will  overleap 
those  bounds,  or  any,  indeed,  wliich  decency 
ipiftbt  prescribe ;  and  the  thirst  ailer  honours 
^nowealth,  and,  frequently,  motives  still  more 
reprehensible,  produce  personal  attacks  upon 
character, — misrepresentation  or  exaggerated 
statements  of  matters  of  fact,— or  dowuright 
lies  fabricated  to  answer  particular  ends,  and 
illustraied  with  inflammatory  coiuments. 

<*  To  prevent  all  excesses  of  this  nature, 
without  destroying  at  the  same  time  the 
liberty  of  the  press,  would  be  as  impracticable 
'4»  to  root  out  tjrom  human  nature  tne  passions 
which  gave  them  birth ;  but  though  it  may 
not 'be  politic  to  interfere  in  every  instance 
where  tlie  bounds  of  rational  discussion  may 
have  been  overstepped,  it  seems  clear  that 
any  such  excess  is  illegal. 
\  «  The  test  of  intrinsic  illegality  must,  in 
this  as  in  otlier  cases,  be  decided  by  tlie  an- 
swer to  the  quotatioo,  )iu$  the  commiinicathn 
a  plain  Undcncy,  to  pntduce  public  nd^niif,  l»f 
perverting  the  mind  of  the  $ubject,aHd  creating 


a  geturul  diiiotiiif action  tmc(wdi  govenuneut  ^        „  _    ._        . 

This  tendency  must  be  ascertainf^il  by  a  niun^  |  fairly  and  tcmperaiely  conductcil ; 


ber  of  circumstancescapable  of  intinite  variety ; 
it  is  evidenced  by  tbe  wilful  misrepresentation 
or  exaggerated  account  of  facts  whi(h  do 
exist,  or  the  assertion  of  those  which  do  not, 
mingled  with  indammatory  conmients,  ad- 
dressed to  the  passions  of  men,  and  not  to 
their  reason,  lending  to  seduce  the  minds  of 
the  multitude,  to  irritate  and  inflame  them. 
.  '<  It  may  be  said,  where  is  the  line  to  be 
drawn  ?  D^contcnt  may  be  produced  by  a 
iiiir  statement  of  facts,  inasmuch  as  it  is  very 
possible  for  an  imbecile  or  corrupt  man  to  be 
employed  iu  the  administration  of  public 
egairs.  To  this  it  may  be  replied,  tliat  to 
se&der  the  anther  criminal,  his  publication 
must  have  proceeiled  from  a  malicioui  mind, 
bent  not  upon  waking  a  fair  comnnmication 
for  the  puxpoee  of  exposing  bsid  measures,  but 
fir  the  take  of  exciting  tumult  and  disafibctivn. 
The  judge  who  presides  at  tbe  trial,  is  bound 
by  the  1^^  of  the  land,  to  deliver  his  opiuioa 
to  the  Jury  upon  the  qu^ity  and  tendency  of 
the  publication;  and  the  defendant  cannot 
\t  convicted,  unless  that  jury  be  convinced  of 
^  unfairness,  that  is,  of  the  malice  of  the 
lepresentatioa."  Starkie  on  the  Law  of 
&bndar  aad  libid^  p.  5H  «^  <^  ISiid. 
5 


by  le^  and  constilutionel  meeits ?     JM  ir* 

thb  paper,  on  the  contrary,  descxifac  t'  . 
whole  sy^stem  as  one  mass  of  abuse,  gric- 
ances,  misery,  corruption,  and  despair,  noi  ^ 
much  as  bringing  forward  one  alievtating  ar- 
cumstance,  or  afibrding  even  a  rav  of  hope? 
[Uere  Mr.  Attorney-general  rea«i  some  ei- 
tracts  from  the  paper.]  It  attacked  tbe  go- 
vernment in  every  branch,  in  ita  legi^kturt, 
in  its  courts  ef  ju*»tice,  which  had  ever  bets 
deemed  sacred,  and,  in  short,  rcpr<a«Dted  aU 
as  equally  corrupt  and  oppressive.  Tntre 
was  no  circumstance  mentioned  fairly,  xsax 
tlie  public  might  be  lcl\  to  judge  freely  u{y:3 
their  situation.  What  could  be  the  tendeac} 
of  such  a  representation,  but  to  excite  m;^- 
murs  and  inname  discontent,  without  effecir 
ing  one  good  purpose?  If  a  roan  wisheii. 
state  honesUy  what  he  conceives  to  be  s 
grievance,  let  him  do  it  candidly,. and  propose 
whatjie  conceives  to  be  the  proper  means  ot 
redress.  Let  him  not  take  one  side  of  ti^ 
picture  only,  or  con6ne  htnaseif  entirely  U>  la 
unlavoureble  view  of  the  subject*  but  let  hia 
balance  the  good  with  ttie  evil,  let  hiza 
enumerate  the  blessings  as  well  as  the  incon- 
veniences of  the  system,  and  while  he  poiob 
out  abuses  and  enors,  not  forget,  likewise,  to 
enumerate  wise  and  salutaiy  regulatton»; 
such  a  conduct  only  can  answer  the  purposes 
of  candid  and  Aiseful  discussion.  The  contrary 
conduct  adopted  in  this  paper  can  only  h&st  a 
temlency  to  unsettle  men's  minds,  and  stir  ^i^ 
sedition  and  anarchy  iu  the  kingdom.  I  neva 
will  dispute  the  right  of  any  man,  fully  tj 
discuss  topics  respecting  guvernment,  and 
honestly  to  point  out  what  he  nuty  consida 
as  a  proper  remedy  of  grievancea ;  e»eiy  oua 
lias  a  right  so  to  do^  il*  the  discwsbion  i<e 

1  ncvet 


will  stand  asjainst  such  a  person^  even  thousk 
I  should  dil&c  with  htm  in  my  opinion  of  tne 
grievance,  or  disapprove  of  tlie  *propcHl 
me^ns  of  remedy.  But  when  men  pufaliskh  ca 
tliese  poinjki),  they  must  not,  as  in  toe  prt  s<:bt 
histance,  ^  it  uufairly  and  partiaily ;  they 
musi  not  paint  the  evd  in  the  most  gUiwu^ 
colours,  while  they  draw  a  veil  over  the  go^L 
llie  writers  of  this  paper,  iu  describing  uk 
government  of  this  coimtry  afi  productive 
only  of  one  scene  of  misery,  must  have  acted 
contrary  to  their  own  knowledge  of  iis  hle^v 
injE^s,  and  in  opposttioa  to  the  sense  whk'. 
they  could  not  out  perceive  was  entertained 
by  the  people  at  brge  of  the  happine<iS  c: 
their  condition.  To  what  motives^  I  will  ask. 
can  such  a  representation  be  ascribed,  w 
what  are  the  effects  to  whiels  k  is  oaturat*- 
calculatod  to  lead?  Ave  the  motiik-Qfi  surh  uoi\ 
as  can  be  set  down  to  fair  and  honest  intcc- 
tion,  and  the  efiects  only  such  as.  ean  temi- 
natc  in  a  legal  and  pesfoikle  Uneof  conduct ' 
We  are  to  consider  tno^  tibal  tbia  mode  ct 
represenlatioii  is  adopted,  with  respect  to  a 
coast itutiga  whicbhas.beBn  theackiitradonr 
the  vise^^t  and  .best  paenin^al^agas,  vbo  ba%  - 
i  thought  It  barely  poasiUe  that  ^  cnnacituuc- 
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should  exnt  to  nearly  approaching  to  a  model 
of  perfection  It  is  a  constitiition  under 
which  a  greater  degree  of  happiness  has  been 
enjoyed  than  by  the  subjects  of  any  govern- 
ment whatever ;  and  the  sense  entertamed  of 
its  blessings  depends  not  upon  the  vague 
result  of  theory,  but  the  sohd  conviction  of 
experience  These  blessings  have,  in  a  great 
measure,  sprung  from  the  properly  regulated 
freedom  ot  the  press;— a  freedom  therefore, 
which  it  is  more'dangerous  to  abuse ; — and  on 
maintainine  that  freedom  on  its  proper  prin- 
ciples chiefly  depends  our  security  for  the  en- 
joyment of  those  blessings.  That  this  coun- 
try has  enjoyed  a  greater  sum  of  happiness 
under  its  present  constitution  than  any  other, 
depends  not  merely  upon  the  testimony  of  our 
own  experience ;  let  us  recur  to  the  evidence  of 
history,  we  shall  be  more  deeply  impressed 
with  a  sense  of  our  present  felicity ;  let  us 
take  a  view  of  the  situation  of  the  subjects 
of  the  other  European  governments,  we  shall 
be  more  stronglv  convinced  of  the  superiority 
of  our  own.  What  then  do  the  writers  of  this 
paper  mean,  when  they  say  « that  we  feel  too 
much  not  to  believe,  that  deep  and  alarming 
abus^  exist  in  the  British  government;  yet 
-we  are  at  the  same  time  fully  sensible,  that 
our  ntuation  is  comfortable,  compared  with 
that  of  the  people  of  many  European  king- 
doms: and  that  as  the  times  are  in  some 
degree  moderate,  they  ought  to  be  free  from 
riot  and  confusion^'  ?  Let  this  paragraph  be 
taken  hj  way  of  ilhistration.  When  they  talk 
of  our  situation  being  comfortable  compared 
with  that  of  many  Eurojpean  kin^oms,  what 
need,  I  will  ask,  for  this  qualification?  Is 
there  anv  European  government  that  in  point 
of  real  liberty  and  actual  comfort  can  be  com- 
pared with  the  British  constitution  ?  In  this 
country  we  have  the  fullest  security  for  the 
possession  of  our  liberty  and  the  enjoyment 
4)f  our  property,  the  acquisition  of  which  must 
be  tlie  greatest  spur  to  every  honest  and 
laudable  exertion.  But  on  the  esth  Decem- 
ber 179?,  while  this  country  was  actually 
experiencing  the  blessings  resulting  from  its 
mdmirable  constitution,  the  principles  which 
this  paper  seemed  to  recommend  were  pro- 
ducing very  different  effects  in  a  neighbouring 
count^.  The  effects  which  had  tliere  been 
•produced  did  not  surely  hold  ojiit  to  British 
subjects  any  encouragement,  to  adopt  a 
system  of  experiment  and  innovation.  The 
result  of  this  in  my  mind,  is,  that  no  man 
•hould  be  at  liberty,  without  a  specific  object, 
to  slate  truly  or  falsely  what  appears  to  "him 
4o  be  a  grievance  merely  for  the  purpose  of 
'exciting  a  spirit  of  general  discontent,  which  I 
will  venti're  to  say  never  can  be  called  into 
action  without  endangering  the  public  pros- 
perity and  happiness.  We  have  always  been 
in  the  habit  of  regHrdtn|  the  Revolution  as 
the  greatest  blessing  that  ever  bcfel  this 
country.  But  how  do  the  writers  of  this 
paper  reason  with  respect  to  tliis  event? 
ney  enumemte  att  the  abuser  which  they 
VOL.XXIL 


pretend  have  since  crept  into  Xht  constitution,- 
while  they  mention  none  of  the  many  inw 
provements  which  have  taken  place  since 
that  period.  Is  this,  I  will  ask,  a  fair  mode 
of  stating  the  question  ?  Besides,  they  show 
themselves  ignorant  of  that  Revolution,  by 
talking  of  the  annual  parliaments  which  we 
then  lost  What  was  the  end  of  all  this?  The 
cause  of  truth  ^d  justice  can  never  be  hurt 
by  fair  and  temperate  discnsston;  if  you,  gen- 
tlemen of  the  iury,  consider  this  paper  as 
coming  under  that  description,  you  will  of 
course  acquit  the  defendants.  Look  at  the 
beginning  and  conclusion  of  their  paper.  You 
will  find  tKat  they  set  out  with  declaring  that 
they  are  in  pursuit  of  truth  in  a  peaceable, 
calm,  and  unbiassed  manner;  and  from  an 
opinion  that  the  cause  of  truth  and  of  iustice 
can  never  be  hurt  by  temperate  apd  honest 
discussion,  that  they  claim  the  right  to  asso* 
ciate  together  merely  for  the  commtmication 
of  thoughts,  the  formation  of  opinions,  and  to 
promote  the  general  happiness.  Vou  will 
find  that  thev  conclude  thus :  **  We  hope  our 
condition  will  be  speedily  improved,  and,  to 
obtain  so  desirable  a  good  is  the  object  of  our 
present  association;  an  union  founded  oa 
principles  of  benevolence  and  humanity;  dis- 
claiming  all  connexion  with  riots  and  disorder, 
but  firm  in  our  purpose,  and  warm  in  our 
affections  for  liberty."  It  is  with  you  to 
decide  whether  you  think  the  general  tenor 
of  this  paper  consistent  with  the  principles 
assumed  at  the  beginning  and  asserted  at  the 
end.  If  ]rou  shall  judge  that  it  contains  mat- 
ter very  inconsistent  with  these  principles, 
you  are  then  to  consider  whe^r,  in  a  case 
like  this,  humble  language  ought  to  ransom 
strong  &ults.  If  you  shall  be  clearly  of 
opinion  that  the  paper  has  a  different  tei^ 
dency  from  that  which  is  professed  in  the 
outset  and  conclusion,  and  that  the  defendants 
themselves  were  aware  of  this  tendency,  you 
are  then  bound  by  your  oath,  and  by  the  law 
of  the  country,  to  find  the  defendants  guilty. 
Once  more,  as  to  the  contents  of  this  paper; 
you  will  find  that  the  taxes  are  loudly  com* 
plained  of,  but  that  not  a  word  is  said  of  th6 
general  wealth  and  prosperity  of  the  kingdom. 
But  let  a  deduction  be  made  of  the  national 
taxes  from  the  amount  of  the  national  wealth, 
and  I  am  confident  that  this  country  will 
appear  in  a  higher  state  of  opulence  and  pro»- 
pcrity  than  it  ever  was  at  any  former  period. 
What  purpose  then  can  such  partial  and 
unfair  statements  answer,  except  to  inflame 
the  discontented  and  encourage  the  seditious? 
Whatever  I  have  said  of  the  tendency  of  this 
paper,  I  haye  stated  only  as  my  own  opinion; 
It  does  not  follow  that  the  society  at  Derby 
might  not  view  the  subject  in  a  very  6iu 
ferent  light  All  that  my  duty  demands  is^ 
solemnly  to  declare  that  I  considered  this  prtK 
secution,  though  not  originating  with  myself 
as  a  proper  case  to  be  submitted  to  the  consi- 
deratioQ  of  a  jury.  You  have  now  heard 
fipom  me  almost  all  that  I  intended  to  say  at 
3  S 
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present^  or  thought  necessary  to  submit  to  i  ludty  taken  up  by  his  predecessor,  now  ciUei 
you,  except  what  may  fall  from  my  learned  ' 
friend  shall  require  me  to  add  some  iarther 
observations  in  reply.  You  will  hear  from 
the  evidence  all  tne  facts  which  the  defen- 
dants have  to  urge  in  their  own  jusii6cation9 
aud  from  his  lordship  all  that  shall  appear  to 
him  to  be  the  law  on  Ibis  subject.  I  now 
leave  the  matter  to  your  decision.  If  vou 
think  the  defendants  ought  to  be  acauitteJ,  I 
sliall  retire  from  the  Court  with  a  full  convic- 
tion, not  inconsistent  however  with  that  re- 
spect which  I  owe  to  yoiu-  decision,  that,  in 
bringing  this  matter  before  you,  I  have  acted 
according  to  the  best  of  my  judgment. 

Mr.  nood^  the  junior  counsel  on  the  part 
of  the  prosecution,  was  then  proceedins  to 
call  witnesses,  and  Mr.  Berrv  was  called,  wnen 
the  counsel  for  the  defendants  said  he  was 
instructed  to  save  the  Court  all  this  trouble, , 

as  the  defendants  were  anxious  to  try  the  j  or  innocence  determined  by  them.     In  thb 

'  question  on  its  own  merits.    As  counsel  for  |  case  Mr.  Attorney-general  has  givea  no  jud^ 

the  defendants,  he  therefore  admitted  that  |  ment ;— >he  has  taken  up  the  business  menSj 


to  a  high  situation  in  his  profession.  I  do  oot 
mean  by  any  thing  I  sh.ili  ^ay  to  impute  un- 
becoming conduct  to  either  ot  those  respecta- 
ble gcntUmen  for  the  part  which  they  ban 
taken  in  this  business :  they  no  doubt  ^ron^ 
it  forward,  because  they  considered  it  as  a 
proper  matter  for  the  discussion  of  «  jury.  I 
take  it  for  granted  that  they  wotild  not  have 
acted  so,  but  horn  a  sense  of  duly :  be  din 
however  as  it  may,  tlie  weight  of  their  cha- 
racters ought  to  have  no  inAuence  upon  yoor 
minds  a^in&t  tlie  defendants.  It  would  be 
dangerous  to  jui^tice  indeed,  if^  bcrause  a 
charge  was  brought  by  a  respectable  aitomej- 
general,  it  were  to  be  received  as  nn  evidesoe 
of  guilt  which  ought  at  all  to  bias  the  jud^ 
ment  or  affect  the  decision  of  the  Jury.—It  u 
the  privilege  of  every  British  subject  to  have 
his  conduct  tried  by  his  peers,  and  his  gaik 


John  Lambert,  charjged  in  the  information 
printer  of  the  Morning  Chronicle,  was  in  f9ci 
printer  of  that  paper ;  that  the  paper  was  pur 


in  the  course  of  his  professional  duty.— Tlie 
whole  of  the  matter  comes  before  jfou,  gen- 
tlemen of  the  jury,  who  of  course  will  rcjea 


chased  at  the  printing-house;  and  that  the  j  every  thing  that  can  have  a  tendencj  to 
defendants,  James  Perry  and  James  Gray,  |  fluence  yuur  decision  indcoendentiy  of  the 
charged  in  the  information  as  proprietors  of  merits  of  the  cause ;  vou  will  suffer  no  obaer- 
the  same  paper,  were  in  fact  so.  If  these  wck  |  vation  that  ma;jr  fall  irom  my  learned  fntaA, 
Hit  facts  meant  to  be  ascertained  by  witnesses  i  or  from  myselt^  to  interiere  with  your  ova 


thev  would  spare  the  Court  unnecessary  time 
ana  trouble,  oy  admitting  them  fully  and  un- 
equivocally. 

The  Attorney-General  said  these  were  all 
the  facts  thev  meant  to  estabhsh  by  proof ; 
he  thanked  nis  learned  friend  for  the  ad- 
mission. . 

The  honourable  Thames  Erskine  then  rose  for 
the  defendants. 

With  the  two  gentlemen  charged  in  the  in* 
funuation,  as  proprietors  of  the  Morning  Chro- 
nicle, I  have  been  long  and  well  acquainted. 
Of  Mr.  John  Lambert,  who  conducts  the  me- 
chanical part  of  the  printing  business,  I  have 
no  personal  knowkdge ;  but  from  my  inti- 
mate acquaintance  with  the  other  two,  I  have 
no  difficulty  in  saying,  that  if  I  had  in  my 
soul  the  slightest  idea  tliat  they  were  guilty, 
as  chairffed  m  the  information,  of  malicious 
and  wicked  designs  against  the  state,  I  should 
leave  the  task  of  defending  them  to  others. 

-Not  that  I  conceive  I  have  a  right  to  refuse 
niy  professional  assistance  to  any  man  who 
'demands  it;  but  I  liave  for  a  day  or  two 
past  been  so  extremely  indisposed,  that  I  feel 
myself  scarcely  equal  to  the  common  exer- 
tion of  addressing  the  Court ;  and  it  is  only 
from  the  iullest  confidence  in  the  innocence 
of  the  defendants  that  1  come  forward  for  a 
very  short  time  to  solicit  the  attention  of  the 
jurjT.  Yov^  gentlemen,  indeed,  are  the  sole 
arbitrators  m  this  cause,  and  to  you  it  belongs 
to  decide  on  the  whole  merits  of  the  question. 
Mr.  Attoriu^y-Gencral  has  already  given  a 
hibiory  of  the  prosecution,  whidi  was  origi- 


honest  and  unbiassed  judgments. — ^You  art  ts 
take  every  thing  that  relates  to  the  case  itts 
yoarovn  consideration;— you  are  to  consult 
only  your  o»n  judgments; — you  are  to  decide, 
as  you  are  bound  by  your  duty,  according  toyov 
own  consciences;  and  your  right  to  decide 
fully,  on  eveiy  point,  is  clearly  ascertained  hj 
the  law  of  libels.  To  the  act  lat^y  passed 
you  are  to  look  as  the  only  rule  of  your  ooa- 
duct  in  thee&ercise  of  your  functions. 

With  respect  to  the  interpretation  of  thtt 
act,  I  must  confess  that  my  learned  ftiead 
and  I  materially  differ.  In  one  principle, 
however,  we  entirely  agree, — that  a  case  d' 
libel  is  to  be  tried  exactly  as  any  other  criminsl 
rase:  this  point  indeed  he  has  roost  cor- 
rectly stated. — When  a  man  accused  of  a  Itbd 
is  brought  before  a  jury,  they  are  to  consider 
only  the  mind  and  intention  with  which  the 
matter  was  written,  and  accordingly  aa  they 
sliall  find  that,  they  are  to  forra  their  dedsioe 
of  guilt  or  innocence.^They  are  to  dismiss 
every  other  consideration,  and  allow  them- 
selves to  be  biassed  by  no  motive  of  party  or 
political  convenience.  There  is  this  ^f^^ntia^ 
difference  between  criminal  and  civil  cases: 
in  criminal  cases,  the  jury  have  the  subject 
entirely  in  their  own  hands ;  they  are  to  ram 
their  judgment  upon  the  whole  of  it,  not  only 
upon  the  act  alleged  to  be  ciinunal,  bat  the 
motive  by  which  it  was  influenced ;  the  in* 
tention  with  which  it  was  committed;  and 
according  to  their  natural  sense  of  the  trans- 
action,  wey  ou^ht  to  find  a  man  innocent  or 
guilty :  and  their  verdict  is  eonchnive.  Xo: 
so  in  civil  cases  ;-'In  thcst  the  jury  mre  bound 
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to  ^ide  in  their  dacision  by  tbe  law  aa  ex- 

]i)ained  by  the  judge ;  they  are  oot  at  liberty 
to  follow  their  own  opinions.  For  instance, 
if  I  am  deprived  of  any  part  of  my  property, 
the  loss  ot  niY  property  lays  a  foundation  for 
abaction,  and  the  fact  being  folind,'the  jury 
are  bound  to  find  a  verdict  against  the  person 
who  has  occasioneil  my  loss,  whatever  might 
be  his  intentions.  Here  the  judge  pronounces 
the  law,  the  juiy  only  find  the  tact  Tbe  law 
and  the  fact  are  as  distinct  and  separate,  as 
light  from  darkness;  nor  can  any  verdict  of  a 
jury  pass  for  a  farthing  in  opposition  to  the  law, 
as  laid  down  by  the  judge,  since  the  courts 
have  a  power  to  set  such  a  verdict  aside. — 
But  in  criminal  cases,  the  very  reverse  has 
been  tmmemorially  established,  the  law  and 
the  fact  have  been  inseparably  joined ;  the 
intention  of  the  party  accused  is  the  very  gist 
of  the  case.  We  are  criiiimal  only  in  the 
eyes  of  God  and  man,  as  far  as  the  mind  and 
intention  in  committing  any  act  has  departed 
itam  the  gpreat  principles  of  rectitude,  by  which 
we  are  bound  as  moral  agents,  and  by  the  inr 
dispensable  duties  «>f  civil  socieW.  it  is  not 
tbe  act  itself,  but  the  motive  mm  which  it 
proceiE^s,  that  constitutes  guilt,  and  the 
general  plea  therefore  in  all  criminal  cases  is 
not  guilty.  Such  is  the  answer  which  the 
•ustice  and  clemency  of  outlaws  have  put  into 
the  mouth  of  the  accused ;  leaving  him  the 
right  of  acquittal,  if  the  circumstances  of  the 
transaction  sbdl  be  found  to  exculpate  his 
motives. 

The  criminality  of  a  person  under  the  libel 
act,  b  not  to  be  taken  as  an  inference  of  law 
from  the  fiict,as  Mr.  Attomey-eeneral  has 
stated  it ;  but  (if,  as  one  of  tbe  authors  of  that 
bill,  I  may  be  allowed  to  internretits  meaning) 
it  connects  and  involves  the  law  and  the  fact 
together,  and  obliges  the  jury  to  find  in  this 
cnme,  as  in  all  otlMvs,  by  extrinsic  as  well  as 
intrinsic  means,  the  mind  and  intention  with 
which  the  fact  was  committed.  Nothing  can 
be  more  simple  than  the  doctrine.  It  goes 
directly  to  the  reason  of  the  thine.  Two  men, 
ibr  instance,  are  in  company,  and  one  of  them 
is  killed.  It  is  not  an  inference  in  the  law 
firom  the  fact  of  the  killing  that  the  person 
was  guilty  of  murder — it  might  be  man- 
slaugbter,justifiablehomicidei  chance-medley, 
ur  it  might  be  murder: — ^the  fact  does  not 
infer  the  crime :  it  is  the  intention  with  which 
the  act  was  committed,  and  this  the  jury  are 
bound  to  discover  and  decide  upon  from  all 
the  accompanying  circumstances.  If  I  had 
been  wrong  in  hiding  this  opinion,  all  my 
opposition  to  that  great  luminary  of  tbe  law 
BOW  departed,*  but  who  will  always  live  in 
public  memory,  was  wrong  and  fiSise;  I  re- 
vered his  venerable  authority,  I  admired  the 
eplendor  of  his  talents  which  illustrated  the 
^  he  lived  in,  and  perhaps  ages  will  pass 
without  producing  his  rival.    I  still  oppose<l 

*  William,  earl  of  Mansfield,  who  died 
March  SQtb,  1793. 


him,  in  the  meridian  of  his  fame,  on' the  doc-« 
trine  that  the  law  of  libd  was  an  inference- 
from  the  ^t,  and  now  the  legislature  have* 
solemnly  confirmed  my  opinion,  that  l!he  law 
and  fiict  are  compounded  together,  and  are 
both  to  be  found  by  the  jury.  I  could  not 
have  held  up  my  head  iu  this  court,  nor  in- 
the  world,  it  it  had  been  adjudged  otherwise ; 
and  how  my  learned  friena  can  hold  an  opi- 
nion that  the  Question  of  libel  is  to  ht  tried 
\  precisely  like  ail  other  criminal  cases,  and  yet 
<  that  criminal  intent  is  an  inference  of  law,  I 
am  utterly  at  a  loss  to  comprehend.  I  aver 
that  you  are  solemnly  set  in  judgn»ent  on  the 
hearts  of  the  defendants,  in  Uie  publica^on  of 
this  paper ;  you  are  to  search  for  their  inten- 
tion oy  evety  mean  which  can  suggest  itself 
I  to  you^^ — you  are  bound  to  believe  in  your  con- 
sciences that  they  are  guilty  of  malicious  and 
I  wicked  designs,  before  you  can  pronounce  the 
i  verdict  of  Guilty. — It  is  not  because  one  of 
them  published  the  paper,  or  because  the 
others  are  proprietors  of  it,  but  because  they 
were,  or  were  not,  actuated  by  an  evil  mind* 
and  had  seditious  intentions,  that  you  must 
find  them  guilty  or  not  guilty.  Such  was  the 
opinion  of^the  venerable  Hale.  He  dearly 
stated  that  such  should  be  the  charp;  given- 
to  you  by  the  judge.  It  is  his  sacred  mnction 
to  deliver  to  you  an  opinion,  but  not  to  force 
it  upon  you  as  a  role  for  yours.  A  jury  will 
always  listen  with  reverence  to  the  solemn 
opinion  of  the  judge,  but  they  are  bound  to 
examine  that  opinion  as  rigorously  as  that  of 
an  advocate  at  the  bar ; — ^they.  cannot,  and 
they  oueht  not,  to  forget  that  a  judge  is 
human,  like  themselves,  and  of  course  not 
exem pt  from  the  infirmities  of  man.  I  do  not ' 
say  this  to  inspire  you  with  any  jealousy  of. 
the  explanations  which  may  be  given  you  by 
the  noble  and  learned  judge,  who  presides 
here  with  so  much  wisdom,  integrity,  and 
candour,  and  whose  ability  in  explaining  the 
law  derives  both  force  and  lustre  from  the 
impartiality  which  so  eminently  distinguishes 
him  in  the  discharge  of  the  duties  of  lus  • 
office. 
I  now  come  to  the  consideration  of  the 

Suestion.  What  is  the  charse  asainst  the 
efendants  I  Let  us  look  to  the  intbrmatipn, 
which  sets  out  with  referring  to  his  majesty's- 
proclamation  which  had  appeared  against  all . 
seditious  writings,  previous  to  the  publication 
of  the  libel.  I  will  not  here  talk  of  the  pro- 
priety of  that  proclamation :— it  isnptatall 
my  business  here  to  enter  into  political  ques- 
tions ;  I  have  a  privilege  to  discuss  them  in 
another  place.  I  will  suppose  the  prodama-  - 
tion  to  have  been  dictated  by  a  wise  and 
prudent  policy; — ^I  will  give  credit  to  it  as  a 
measure  of  salutary  precaution  and  useful 
tendency.  I  will  only  remind  its  authors 
when  it  was  issued.  It  was  issued  at  a  period 
the  most  extraordinary  and  eventful  which 
ever  occurred  in  the  annals  of  mankind ;  at  a 
period  when  we  beheld  andent  and  powerfiil 
monarchies  overtinrned— crumbled  into  dust. 


Digitized  by  VjOOQ IC 


mS]  SiGBOROB  IIL  iVoMiim^^ttJMtf  JMnXMlnftJbwMny,  [kMI 

and  repdblics  rising  upon  thrir  raim ;  when  I  gowrntiMn^  of  this  kliHlioiii,  ipAMtli  fmae 
mt  beheld  despotic  montrchy  succeeded  by  '  tod  tranqtiillity,  and  «d  stir  up  l^svoH,  md  %» 
the  despoUam  of  anarchy     In  this  state  of  encotira^  his  in)ijef»iy*s  suljeetstoi^aiataooB 


akotn,  confuHJon,  and  devastation  in  other 
countries,  the  defendants  are  accused  by  tMa 
information  of  wiclcedJy,  malidousiy,  and 
aedttiously  endeavuurinc  to  discharge  his  ma- 
jesty from  the  hearts  of  his  subiects,  and  to 
alienate  the  people  of  Enf^lanof  from  what 
their  affections  were  rivetted  on — a  limited 
and  vell-reptnlated  monarchy.  The  procla- 
mation apoeared  professedly  to  check  a  spirit 
Df  innovation,  wliich  had  already  displayed 
itself  by  such  alarming  effects  in  a  neignbour- 
ing  country,  and  which  it  was  feared;  by  its 
authors  mmht  in  its  progress  become  fata)  to 
nil  establishments.  How,  then,  can  this 
paper  be  deemed  seditious  in  the  spirit  of  that 
proclamation  ?  It  was  not  surely  against  a  re- 
Jbrm  in  our  own  constitution,  which  this 
paper  recommends,  that  the  proclamation 
was  pointed,  but  against  those  wno,  in  imita- 
tion of  that  neighbouring  country,  wished  to 
establish  a  republican  anarchy.  Can  any 
man  produce  a  single  expr«ssbn  which,  in  the 
smallest  degree,  countenances  such  a  system  ? 
—How  then  can  this  paper  be  urged  to  be 
published  in  defiance  of  his  majesty's  autho- 
Htj,  or  to  have  a  tendency  to  alienate  the 
mmds  of  his  subjects  from  his  government  > 
A  proclamation  is  always  considered  as  the 
net  of  ministers ;  it  becomes  the  ftir  stA»ject 
of  discussion ;  nor  do  the  contents  of  this 
pap6r  at  all  breathe  a  spirit,  either  disrespects 
nil  to  his  mi^esty^  person,  or  injurious  to  his 
jgovernmcnt 

*  If  you,  gentlemen  of  the  jury,  can  think 
that  the  defendants  were  actuated  by  the 
criminal  motive,  not  of  wishins;  to  reform 

at)d  restore  the  beautiful  fabric  of  our  consti-  |  in  any  iniitanrc  constitute  guilt.  Thefe  h  tio 
tution,  somewhat  impaired  by  time,  but  to  ,  evidence  who  are  the  authors  of  this  pftper; 
destroy  and  subvert  it,  and  to  raise  on  its  the  attorney-general  has  not  proved,  or  shown 
ruins  a  democracy  or  anarchy, — an  idea  at  in  any  way  that  the  person  who  eomnosed 
^hich  the  mind  of  ever^  honest  man  must  \  the  paper,  was  of  the  description  #hicli  the 
shudder,— you  will  find  them  guilty.  Nay,  if  record  states  the  defendants  to  be.  If  the  de^ 
any  man  knows  or  believes  them  to  be  capable  ;  sign  of  the  writers  of  this  paper  was  so  Ai»- 
of  entertaining^  such  a  wish,  or  will  say  he  >  chievous,  then  the  society  tliat  gave  it  birth. 


uainst  his  person  and  BoveranwDt.  Thia  ia 
the  cbnrge.  All  records  nave  nin  in  Urn  iwin 
from  the  most  remote  antiquity  in  this  cmm^ 
try,  for  the  ptirpose  of  chargiligtlMdefvii^im 
expressly  and  emphatically  ^h  an  evil  m, 
tention.'  80  we  charge  a  man  acmsed  <sf 
treason ;— so  of  murder ;— so  of  all  the  wtum 
tiid  tnost  dangerous  crimes ;  fint,  we  btjdii 
with  the  intention,  and  then  we  state  vm 
overt  act  as  evidence  of  that  intention  wlncb 
eonstittites  the  crime.  Now  the  wton^ 
charges  these  defendants  with  this  evil  loteB- 
tion,  and  that,  in  order  to  give  effect  ta  that 
intention,  they  did  publish  we  paper  now  bt- 
fore  the  jury*  Such  is  the  charge.  Mr.  At- 
torney General  has  stated  lo  you  in  hfa  open« 
ing,  that  If  K  shall  appear  to  you,  that  the 
paper  in  auesiion  was  not  written  mUk  m  1^90^ 
mtention  iy  itt  autken^  then  the  defendants 
are  guilty  of  the  crime  imputed  to  them  n(K»n 
the  record.  This  I  deny.  Your  lottlship  will 
recoiled  the  case  of  the  king  and  fttoekdale,* 
and  I  shall  leave  to  the  jury  in  fiUr,  as  veRir 
lordship  did'  in  that  ci^^e,  the  question  of  the 
intention  of  the  party  from  the  contest  of  the 
whole  publication,  and  the  ciitnimslaneca  at- 
tending it;  and  upon  this,  I  will  maStttam 
that  It  is  not  sufficient  that  it  should  appear 
the  paper  was  written  with  a  eriminal  toten- 
tion  by  its  author,  or  that  the  paper  itself  was 
criminal,  but  that  it  must  also  appear  that  the 
defendants  pHhlithei  it  with  a  rritmmd  jafen- 
lira.  Here,  as  in  every  other  case,  the  great 
maxim  of  the  law  is  to  be  recollectal :  4utmi 
nonfscit  rcum ;  the  mere  act,  taken  *y  ttsel^ 
and  sc]iarated  from  the  intention,  can  never 


ever  heard  or  had  cause  to  know,  that  one 
sentence  intimating  a  desire  of  that  nature 
ever  fell  from  the  lips  of  any  one  of  thnn,  I 
will  give  them  up.  How  they  came  to  be  so 
.charged  upon  the  record,  I  cannot  tell ;  there 
are  not  amonc  his  majesty's  subjects  men 
better  disposed  to  the  government  under 
^hich  they-  live  than  the  nefendants.  There 
have  Sppeared  in  the  Morning  Chronicle,  day 
after  oay,  advertisements  to  a  vast  number, 
warning  the  people  of  this  country  against 


were  seditious  and  evil-disposed  men.-^What 
steps  have  been  taken  to  atscover,  and  hnnt 
out  this  treason  ?  Have  the  society  been  pro- 
secuted, or  any  of  its  mcrcljersr — ^Has  the 
writer  been  sought  af^er  and  pimished  ?— No 
such  thing.  At  Derby  all  is  quiet.  No  sed^ 
tion  has  wen  foutid  lurking  there,— no  prose- 
cution has  been  instituted  acainst*any  person 
whatever  for  this  paper. — But  It  has  been 
said,  the  paper  itself  will  prove  the  seditiom 
design.    After  reading  it  over  and  overagain. 


seditious  persons,  and  a^nst  the  effects  of   and  paying  to  it  all  the  attentkm  possible,  I 


seditious  publications.  How  any  jury  can  be 
i>tt>ught  to  think  the  defendants  are  what  they 
;are  stated  to  be  upon  the  record,  I  know  not. 
The  information  states,  that  the  defendants 
heinv  wicked,  malicious,  seditious,  and  ill- 
^spos^d  persons^  did  wiifuUf^.  wickedly,  mali^ 
.cimisftf,  and  teditienafy,  publisn  a  certain  maH- 
fiiau^fStaruf^huf^  end  sefyidut  libel  ag»inat  the 


protest  I  cannot  discover  any  such  tendency; 
on  the  contrary,  I  can  very  weW  conceive, 
that  the  man  Who  wrote  it,  might  honestly 
be  induced  to  write  and  circukte  it,  not  only 
with  the  most  unblemished  intentions,  but 
from  motives  of  the  purest  attachment  to  the 
-     ■  ■-  ■  -.    . 

•  See  it  in  this  Vol.  p.  ^7. 
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iadwatimtMn  tf  tke  muiltf  , 

Anknt  vtshoft  for  the  barainew  of  Ihe  people. 

I  caa  coBMive  thM  he  muk  no  other  ol)|ect  , 
ia  pQiDtiiig  gut  the  defects  of  the  oonstituticMi, 
than  to  sMw  the  necessity  of  ^^eform  which 
micht  bring  it  bedc  to  its  «ndeiU  prindples, 
anu  establiMi  it  ia  its  enginai  purity.  Ani- 
mated by  those  wishes,  the  author  was  nativ- 
laliy  enough  led  to  advert  to  what  was  passing 
on  the  oootinent  of  Europe,  and  to  consider 
how  far  i^  might  afiioct  the  interests  of  his 
•ountry  and  the  atlainment  of  his  fatourite 
^ject.  Ue  was  thence  led  to  conclude,  that 
nothing  could  be  more  iaial  to  us,  or  more 
likely  to  increase  the  calaraiUes  under  which 
we  have  already  suffered,  than  an  interference 
in  those  destructive  wars  which  were  ravajging 
Europe,  and  against  which  every  good  citisen, 
/as  well  as  every  friend  to  humanity,  ought  to 
enter  his  protest  This  may  be  ga&ered 
from  the  conclusion  of  the  fourth  section  of 
^le  paper  s  **  We  mreurtain  imrfrtKni  hear^ 
huriheiu  an  owing^  in  a  §rMt  ateofure,  to  cruel 
4md  iWipoHiic  vers,  and  ther^ortwe  miU  do  all^ 
«»  our  paH^  m  peaceable  ckaetu  who  have  ike 
good  0/  ike  eommuuUjf  ot  koart^  to  eniiaJUen 
sack  otkeTf  and  to  ptvteit  oauinU  lAew." 
Here  it  is  evident  thi&  the  anuor  considers 
the  state  of  the  representation  as  the  cause  of 
our  present  «vils,  and  to  aeonstitutional  re- 
form of  parliament  he  looks  as  tiieir  remedy. 
— >In  the  conclusion  of  the  fifth  section  be 
thus  espiidftly  states  his  sentiments : 

*'  An  equal  and  uneorrupt  repnaenfefioii 
awttU,  woe  are  permadedj  save  msjrom  Aeeay 
ejfp€me$f  and  delmer  uMfrom  manjf  oppremoiu^ 
Mcc  will  therefore  do  gar  dmtff  to  procure  tki 
reformj  mhieh  appeart  to  us  ^  the  utmost  tm-. 
portance.**  How  is  it  proposed  to  procure 
^is reform?  Wh^,** by constimtional means; 
— %y  the  drculation  of  tfuth  in  a  peac«Ed>le, 
calm,  unbiassal  manner."  Can  this  then  be 
maliciously  intended }  Does  it  fidi  within  the 
attomey'-generars  defomption  of  sedition  ?  Is 
it  ht  that  a  subject  of  this  country  should  be 
convicted  of  a  crime,  and  subjected  to  heavy 
punishment,  for  publishmg,  tnat  abuses  sul>- 
sist  in  the  government  of  this  country ;  and 
arguing  from  thence  the  necessity  for  reform  ? 
Mr.  Attorney  General  seems  to  admit  that  a 
man  may  pmlish,  if  be  pleases,  the  evils 
which  app«ir  to  him  to  subsist ;  but  he  quali- 
fies it  by  saying,  that  when  he  points  out  the 
defects,,  he  should  point  out  also  the  advan- 
la^s  arising  from  our  representation;— that 
be  should  state  the  blessmgs  we  enjoy  from 
the  mixed  nature  of  our  monarchy ;— that  if 
he  draws  the  gloomy  part,  be  should  present 
ns  also  with  the  bright  side  of  the  picture,  in 
er<1er  that  we  may  see  the  whole  to^setker, 
and  be  able  to  compare  what  is  beautiful  with 
what  is  deformed  in  the  structure  t»f  our  go- 
vernment I  must  own  I  was  rather  sur- 
prised to  hear  such  an  argument  from  my 
learned  friend :  I  can  hardly  think  the  obser- 
vation fair,  or  by  any  means  worthy  of  his 
enli^itcned  imder^andtiig.    UeouiBtknOw, 
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that  when  a  xealeus  man  pours  Aut  his 
thoughts,  intent  on  urging  a  particular  pcuat» 
he  confines  himself  to  the  question  he  has  in 
view :— he  directs  his  whole  attention  toilhis* 
trate  and  enforce  it,  and  does  not  think  it  ne-* 
ceesary  to  run  into  every  angle  and  comer^  to 
rake  together  heterogeneous  materials,  which, 
though  they  may  be  connected  with  &e  geni- 
tal subject,  are  foreign  to  hb  particular  pur* 
pose. 

No  man,  if  he  felt  himself  goaded  hy  tbit 
excise  laws,  could  be  expected,  m  his  petitioai 
for  redress,  to  state  all  the  advantages  which 
arose  to  the  state  out  of  the  other  branches  of 
the  revenue.— If  this  were  to  be  adopted  as  a 
rule,  a  man  could  not  complain  of  a  grievance, 
however  intolerable  he  felt  it  to  himself  witli- 
out  also  stating  the  comforts  which  were  en- 
joyed by  others.  Is  a  man  not  to  be  per- 
mitted to  seek  redress,  from  anv  part  of  the 
government  under  which  he  nves,  i^d  to 
support  which  he  contributes  so  much,  unless, 
in  enumeratifig  his  particular  grievance,  lie 
enters  into  a  general  paneeyric  on  the  consti- 
tution? Will  Mr.  Attorney  General  say  to-day, 
that  this  is  the  law  of  libel  f 

This  very  point  has  been  most  admittibly 
touched  upon  by  a  person  who  ranks  in  the 
hi§diest  class  of  senius,  and  whose  splendid 
and  powerful  talents,  once  exerted  in  the 
cause  of  the  people,  may  possibly  bear  away 
the  palm  in  the  minds  of  posterity  from  the 
most  illustrious  names  of  Greece  and  Rome. 

Mr.  Burke,  in  his  reflections  on  the  affitirs 
of  France,  at  the  commencement  of  the  revo- 
hitk>n^  most  justly  observes^  that  when  a  man 
has  any  particular  thine  m  view,  he  loses 
sight  for  a  time  even  of  his  own  sentiment;* 
on  former  occasions  :  when  that  right  hen. 
gentleman  was  asked  by  those  who  had  se 
often  listened  to  his  eloquence  in  fiivouref 
the  people,  why  he  had  excluded  his  former 
^vourite  topic  from  a  share  in  his  work,  and 
made  monarchy  the  sole  subject  of  his  vindi- 
oation  and  panegvrtc? — ^Whatever  may  be- 
long to  the  work  Itself,  the  answer  which  he 
gave  upon  that  occasion  must  be  adndtted  to 
e  sound  and  forcible. — When  the  riehts  of 
the  people  appeared  to  him  to  be  in  dangjer, 
from  the  increasing  and  overpowering  m- 
fiucnce  of  the  crown,  be  brought  forward, 
he  said,  sentiments  favoiuuble  to  snch 
rights. — But  when  monarchy  was  in  danger, 
monarchy  became  the  object  of  his  protec- 
taen  ;  the  rights  of  the  people  were  notiiing 
to  him  then ;  they  did  not  form  the  subject 
of  his  book .;  his  tybject  was,  to  show  where 
the  danger  lay ;  and  the  beautiful  illustration 
from  Homer,  relative  to  the  death  of  Hector, 
was  most  applicable :  **  When  his  body  was 
placed  before  the  i^ed  king,  his  other  sons 
surrounded  him,  anxious  to  afford  that  ccmso- 
ktion  wluch  so  great  a  calamity  reauired; 
the  unhappy  fath^.  as  if  ofiendea  with  their 
tenderness,  flung  his  ;af&ctbnate  <^fibpriiig 
from  him  like  a  pestilence.  Was  it  that  the 
inanimate  and  useless  corpse  was  dearer  to  the 
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puent  than  the  living  children  ?  -No.  But 
Lis  mind  was  so  ah!K)md,  so  buric(!  in  the  tUt 
of  Hector,  that  he  was  for  a  while  mcapahle  of  ■ 
entertaining  any  other  impresi-ion.''—  So  said 
the  author  of  that  book;*  and  it  was  wcli 
9Ud;    for  when  a  man  writes  upon  a  parlicu- 


*  **  As  any  one/'  says  Buike, "  of  the  great 
members  of  this  constitution  happens  to  be 
endangered,  he  that  i^  a  friend  to  all  of  them 
choos^  and  presses  the  tupics  necessary  ft  t  the 
support  of  the  part  attacked,  with  all  the 
strength,  the  earnest ness,  the  vehemence,  with 
all  the  power  of  stating,  of  argument,  and  of 
colouring,  which  he  happens  to  possess,  and 
which  the  ca«^e  demands.  He  is  not  to  embar- 
rass the  minds  of  his  hearers,  or  to  incumber,  or 
overlay  his  speech,  by  brius^ing  into  view  at 
once  (as  if  he  were  reading  an  academic 
lecture)  all  that  may  and  ought,  when  a  just 
occasion  presents  ititclf,  to  be  said  in  favour 
of  the  other  members.  At  that  time  they  are 
out  of  the  court;  there  is  no  question  cour 
ceming  them.  Whilst  he  opposes  his  de- 
fence on  the  part  where  the  attack  is  made, 
be  presumes,  that  for  his  regard  to  the  just 
rights  of  all  the  rest,  be  has  credit  in  every 
candid  mind.  He  ou^ht  not  to  apprehend,  that 
his  raising  fences  about  popular  privileges 
this  day,  will  infer  that  he  ought  on  the  next, 
to  concur  with  those  who  would  pull  down 
the  throne  :  because  on  the  next  he  defends 
the  throne,  it  ousht  not  to  be  supposed  that 
be  has  abandonea  the  rights  of  the  people. 

^  A  man  who,  among  various  objects  of  his 
equal  rerard,  is  secure  of  some,  and  fiill  of 
anxiety  tor  tlie  fate  of  others,  is  apt  to  go  to 
much  greater  lengths  in  his  preference  of  the 
objects  of  his  immediate  solicitude  than  Mr. 
Burke  has  ever  done.  A  man  so  circum- 
stanced of^en  seems  to  imdervalue,  to  vilify, 
almost  to  reprobate  and  disown  those  that 
are  out  of  danger.  This  is  the  voice  of  nature 
and  truth,  and  not  of  inconsistency  and  false 
pretence.  The  danger  of  any  thing  very  dear 
to  us,  removes  for  the  moment  every  other 
affection  from  the  mind.  When  Priam  had 
his  whole  thoughts  employed  on  the  body  of 
his  Hector,  he  re|>els  with  indignation,  and 
drives  from  lilm  with  a  thousana  reproaches, 
his  surviving  sons,  who  with  an  officious 
piety  crowded  about  him  to  offer  their  assist- 
ance. A  good  critick  (there  is  no  better  than 
Mr.  Fox)  would  say,  that  this  is  a  masterstroke 
and  marks  a  deep  undtrstanding  of  nature  in 
the  father  of  poetry.  He  would  despise  a 
Zoilus,  who  would  conclude  from  this  passage 
that  Homer  meant  this  man  of  aiBic.ion  as 
hating,  or  being  indifferent  and  cojd  in  his 
affections  to  the  poor  relics  of  his  house,  or 
that  he  preferred  a  dead  carcass  to  his  living 
children. 

"  Mr.  Burke  does  not  stand  in  need  of  an 
allowance  of  tliis  kind,  which,  if  he  did,  by 
candid  criticks  ought  to  be  granted  to  him.*' 
/Ippealfram  the  Aca?  to  the  Old  Whif;s^  Burke*s 
IVorks,  vol  <5.  pp.  114,  115, 8vo.  1808. 


lar  subject,  be  ceatna  bis  onnd  in,  be  aiU 
forti)  ail  its  powers  and  enersy  to  the  ^ascay 
sion,  and  allows  nothing,  that  lyis  not  u 
lumicdiate  relation  to  the  object  be  has  ta 
view,  to  divide  his  feelings  or  (iistiact  kn 
attention. — But  if  the  observations  of  Mr. 
Attorney-General  are  to  be  adopted  as  a  raif, 
it  will  be  impossible  to  discuss  any  point  of  * 
question,  without  entering  into  the  wkct« 
merits ;  no  man  will  dare  to  complain  of  sb) 
abuse  of  the  constitution,  without  at  the  smc 
time,  enumerating  all  its  eacellcooca,  or  na- 
ture to  touch  upon  a  topie  of  grievance  ^jto- 
out  bring'mg  forward  a  recit&l  of  blesaing^ 
A  paragraph  would  be  swelled  to  a  pamphk, 
and  an  essay  expanded  to  a  disseriatioD. 

But  it  seems  the  circumstances  of  tfaetiais 
render  any  op'mion  in  favour  of  a  refiwm  of 
parliament  peculiarly  improper,  and  etei 
dangerous,  and  that  the  recommendatkm  ui 
it,  as  the  only  remedy  for  our  grievances, 
must,  therefore,  in  the  present  moment,  ke 
ascribed  to  mischievous  intentiona.  Were  i 
impressed  with  a  sense  of  thai  oorrupUoa, 
which  has,  to  a  certain  d^ree,  impaired  aad 
defaced  the  fair  fabric  of  our  constitution,  lai 
which,  if  not  stopped  in  its  progress,  raiy 
lead  to  its  decay  ana  ruin ; — were  I  to  addrew 
you,  gentlemen  of  the  juiy,  to  petition  for « 
reform  of  parliament,  I  would  address  jou 
particularly  mow,  as  the  season  most  fit  im 
the  purpose ;  I  would  address  you  mow,  be- 
cause we  have  seen  in  other,  coanthes,  the 
effect  of  suffering  evils  to  prevail  so  long  ia  & 
government,  ana  to  increase  to  such  a  pitck, 
that  it  becsLmc  impossible  to  correct  then, 
without  bringing  on  greater  evils  than  thow, 
which  it  was  the  first  object  of  the  people  le 
remove;— that  it  became  impossible  to  re- 
medy abuses  without  opening  a  door  to  re«e- 
lution  and  anarchy.  There  are  many  da- 
eases  which  might  be  removed  by  geatie 
medicines  in  their  beginning,  and  even  cor- 
rected by  timely  regimen,  which,  whea 
neglected,  are  sure  to  brins  their  victims  te 
the  ^ve.  A  slight  wouoo,  which  may  ht 
certainly  cured  by  the  simplest  a^plicatioi 
seasonably  administered,  if  left  to  itself  will 
end  in  gangrene,  mortification,  and  death. 
If  experience  can  be  of  any  service  to  wan 
men  of  their  danger,  and  to  instruct  then 
how  to  avoid  it,  this  is  the  season  to  tesdi 
men  the  best  sort  of  wisdom, — that  wiadon 
which  comes  in  time  to  be  useful.  I  hate 
myself  no  hesitation  in  subscribing  toali  dw 
great  points  in  this  declaration  of  the  meetia; 
at  Derby.  To  the  abuses  of  our  represeota- 
tive  system  they  ascribe  our  unnecesssiy 
war,— our  heavy  burthens, — our  nuaj  os- 
tional  calamities.^— And  at  what  period  bare 
not  the  best  and  wisest  men,  whom  thii 
countiy  ever  produced,  adopted  the  same 
sentiments,  ana  employed  the  same  laqgusp^ 
The  illustrious  earl  of  Chatham  baa  digniSed 
Uie  cause  by  the  noblest  specimens  of  elo- 
quence. And  who  has  not  read  the  beauti&i 
and  energetic  letter  of  sir  George  Saviile  U 
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his  coDsUtuents,  on  the  nme  subject,  a  letter  )  man,  surely  equally  forcible  with  any  of  those 


which  is  90  much  in  pomt  Uiat  I  must  beg 
leave  to  repeat  it  to  you. 

**  I  return  to  you  baffled  and  dispiritedy 
and  I  am  sorry  that  truth  obliges  me  to  add, 
with  hardly  a  ray  of  hope  of  8mng  any 
change  in  tbe  miserable  course  of  public  cala- 
mities. 

*'  On  this  melancholy  day  of  account,  in 
rendering  up  to  you  my  trust,  I  deliver  to  you 
your  share  of  a  country  maimed  and  weak- 
ened;  its  treasure  lavished  and  mis-spent; 
its  honours  faded ;  and  its  conduct  the  laugh- 
ing* slock  of  Europe :  our  nation  in  a  manner 
without  allies  or  friends,  except  such  as  we 
have  hired  ta  destroy  our  fellow-subjects,  and 
to  ravage  a  country  in  which  we  once  clauned 
-an  invaluable  share.  I  return  to  you  some 
of  your  principal  privileges  impeached  and 
mangled.  And  lastly,  I  leave  yoiL  as  I  con- 
ceive, at  this  hour  and  moment,  uiUy,  effec- 
tually, and  absolutely,  under  the  discretion 
and  power  of  a  military  force,  which  is  to  act 
without  waiting  for  the  authority  of  the  civil 
magistrates. 

"  Some  have  been  accused  of  exaggerating 
the  public  misfortunes,  nay,  of  having  endea- 
voured to  help  forward  the  mischief,  that  they 
might  afterwards  raise  discontents.  I  am 
willing  to  hope,  that  neither  my  temper,  nor 
my  situation  m  life,  will  be  thought  naturally 
to  urge  me  to  promote  misery,  discord,  or 
confusion,  or  to  exult  in  the  subversion  of 
order,  or  in  the  ruin  of  property.  I  have  no 
reason  to  contemplate  with  pleasure  the 
poverty  of  our  country,  the  increase  of  our 
debts,  and  of  our  taxes;  or  the  decay  of  our 
commerce. — ^Trust  not,  however,  to  my  report  -. 
reflect,  compare,  and  judge  for  yourselves. 

**  But,  under  all  these  disheartening  cir- 
cumstances, I  could  yet  entertain  a  cheerful 
hope,  and  undertake  again  the  commission 
with  alacrity,  as  well  as  zeal,  if  I  could  see 
any  effectual  steps  taken  to  remove  the  ori- 
ginal cause  of  the  mischief.— Then  would 
there  be  a  hope. 

**  But,  till  the  purity  of  the  constituent  body, 
and  thereby  that  of  the  representative,  be  re« 
stored,  there  is  noke. 

**  I  gladly  embrace  this  most  public  oppor- 
tunitv  of  delivering  my  sentiments,  not  only 
to  all  my  constituents,  but  to  those  likewise 
not  my  constituents,  whom  yet,  in  the  large 
•ense,  I  represent,  and  am  faithfully  to  serve. 

*'  I  look  upon  restoring  election  and  repre- 
sentation in  some  degree  (for  I  expect  no 
miracles)  to  their  origmal  purity,  to  be  that, 
without  which  all  other  efforts  will  be  vain 
«nd  ridiculous. 

"  If  something  be  not  done,  you  may,  in- 
deed, retain  the  outward  form  otyow  consti- 
tution, but  not  the  power  thereof.*** 

Such  were  the  words  of  that  great  and  good 


*  This  quotation  was  introduced  by  Mr. 
■Erskine  in  his  defence  of  Paine^  ante.  pp.  4^5, 
426. 


employed  m  the  declaration  of  the  meeting  at 
Derby,  yet,  who  ever  imputed  to  him  mis- 
chievous intentions,  or  suspected  htm  of  sedi- 
tion f  His  lettc^was  published  and  circulated, 
not  only  among  his  constituents  in  the  ex- 
tensive county  of  York,  but  addressed  to  the 
nation  at  large,  and  recommended  by  him  to 
their  attention.  Who  does  not  recollect  the 
conduct  wliich  had  been  adopted  on  the  same 
subject  by  the  very  men  now  nearest  his  ma- 
jesty, and  highest  m  his  counsels  ? — Had  not 
the  same  truths  published  in  this  tleciaration 
been  repeatedly  asserted  and  enforced  by 
them?  Names  it  is  unnecessary  to  mention; 
the  proceedings  to  which  I  refer  arc  suffi- 
ciently known :  but  at  the  same  time,  I  beg 
leave  to  be  understood  to  convey  no  personal 
reflection  or  reproach.  I  am  t  he  more  anxious, 
in  this  instance,  to  guard  aeunst  misrepresen- 
tation from  what  happened  to  me  upon  a  late 
occasion,  when,  in  consequence  of  my  argu- 
ment being  misunderstood,  an  observation 
was  put  into  my  mouth,  which  would  have 
disgraced  the  hps  of  an  idiot.  It  was  ascribed 
to  rae  to  have  said,  that  if  any  maa  had  writ- 
ten a  libel,  and  could  prove  Xhe  publication  of 
tJie  same  libel  by  another  person  before,  he 
might  justify  himself  under  that  previous  pub- 
lication. I  cannot  conceive  how  so  esregioiit 
a  blunder  could  have  been  committed ;  what 
I  said  was,  tliat  a  man  may  show  he  was 
misled  by  another  in  adopting  his  opinibn, 
and  may  use  that  circumstance  as  evidence  of 
the  innocence  of  his  intention  in  a  publication, 
where  the  writing  is  not  defiimatory  of  an  in- 
dividual which  may  be  brought  to  a  known 
standard  of  positive  law,  but  is  only  criminal 
from  a  supposed  tendency,  in  fact  to  excite 
sedition  and  disorder;— he  may  then  repel 
that  tendency,  by  sbow'mg  the  jury,  who 
alone  are  to  judge  of  it,  that  the  same  writing 
had  before  been  in  extensive  circulation,  with- 
out either  producing,  or  being  supposed  to 
produce,  sedition ;  and  he  may  also  repel  the 
inference  of  criminal  intention,  by  showing 
that  the  wisest  and  most  virtuous  men  in  other 
times  had  maintained  the  saine  doctrines,  not 
merely  with  impunity,  but  with  the  approb»- 
tion  and  rewards  of  the  public.  This  1  main- 
tained to  be  the  law  in  the  case  of  Mr.  Holt 
the  printer,  and  this  upon  every  suitable  Oc- 
casion I  shall  continue  to  maintain. 

To  bring  home  the  application.  The  first 
men  in  me  present  government  have  held 
and  published  every  doctrine  contained  in  this 
paper.*  I  studiously  avoid  all  allusion  which 
may  seem  to  convey  reproach  to  the  high 
persons  to  whom  I  have  referred,  on  account 
of  any  change  apparent  in  their  conduct  and 
sentiments,  because  I  conceive  it  to  be  unne- 
cessary to  my  present  argument,  and  because  I 
have  a  privilege  to  discuss  their  conduct  in  ano- 
place,  where  they  are  themselves  present  to 
answer.    Besides,  a  man  has  a  right  to  his 

•  Scepp.49«^493. 
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sentiments,  aad  he  has  a  right  to  ehtnce 
them ;  on  that  scoie  I  attack  do  man,  I  onljr 
defend  my  clients.  Bat  tbos  far  I  am  enti- 
tled to  say,  that  if  they  published  seBtiments 
without  having  i^  imfrated  to  them,  that  th^ 
were  seditious*  evil-minded,  and  wicked,  it  is 
but  fair  and  reasonable  to  alkge,  that  others 
in  bringing  forward  the  same  sentiments,  may 
be  equally  exempted  from  impure  motiyes. 
I  repeat  that  every  man  has  a  right  to  publish 
what  he  thinks  upon  matters  of  public  con-  ' 
cern,  to  point  out  the  impolicy  of  wars,  or  the 
w«eht  of  taxes,  to  comphdn  of  grievances, 
anoto  expose  almses.  It  is  a.  r^ht,  which  has 
ever  been  exercised,  and  which  cannot  be 
annihilated,  without  at  the  same  time  putting 
9n  end  to  all  freedom  of  discussion.  If  we 
talk  of  the  circumstances  of  the  times ;  do 
the  present  afford  less  gcound  for  remon- 
stnmce  and  complaints  than  former  periods  ? 
I  might  read  you  many  extracts  from  the 
writings  of  Mr.  Burice,  who,  to  doqueoce,  the 
fame  of  modem  times,  adds  the  most  exten- 
sive and  universe  acquaintance  with  the  his- 
tory both  of  his  own  country  and  of  every 
other.— Mr.  Burke  (it  is  a  merit  I  never  can 
foiiget),  with  no  less  vehemence,  and  in  lan- 
guage not  less  pointed  and  forcible  than  we 
IndTin  this  declaration,  exposes  the  same 
•buses,  and  laments  the  same  evils.  What 
SB  wrote  during  the  American  war,  arc  not 
the  authors  of  this  declaration  justified  in 
writing  at  present?  To  the  defects  and  aliuses 
of  our  svstem  of  representation,  may  in  my 
opinion  be  ascribed  sdl  the  calamities  that  we 


nil  these  imMffpmmm,  tiMiw  is  none  vr.» 
I  eonceive  to  be  wMt  dreadful  and  abir:  . 
than  that  I  cav  sex  m»  &bx»  to  rr?  and  1 U- 
lieve  wiser  persons  timn  myself  are  e^nal-  : 
a  kiss  to  predict  its  tenmaation.    Tim  ^y* 
which  so  justly  reprobates  wars,  is  naDu^-*; 
to  come  from  the  pen  of  a  writeT,  whose  rrj^ 
ductions  justly  entitle  hini  to  rank  as  thr  i-*- 
poet  of  the  age ; — who  haa  enlarged  the  c:?  - 
of  the  pleasures  of  taste,  and  emoeUtsbed  v. . 
new  flowers  the  regnns  of  £itury.*    It  •. 
biought  forward  in  a  meeting,  in  a  le^&I  s. 
peaceable  manner,  and  I  l«ave  never  tt^. 
that  either  the  author,  or  any  of  the  neo^: 
present  at  the  meeting,  have  becaa  proMcu^ 
or  that  the  smallest  censure  has  fallen  • :.. 
their  conduct. — But  even  if  IS^  had  dr. 
made  the  objects  of  the  prosecution,  uit^ 
tioned  as  they  are  in  what  they  have  vit/j:: 
by  every  principle  of  the  cooalitutioo,  il. 
supported  in  their  conduct  by  its  be^t  ^ 
most  virtuous  defenders  in  ail  fltncs,  1  sv... 
have  had  little  difficulty  in  defiendiag  mxs: 
How  much  less,  in  the  case  of  the  de^iari 
who  are  not  stated  to  be  the  authors  of  *^ 
pa|)er,  who  only  published  it  ta  the  ombv 
their  business,  aiid  who  pubhafaed  it  tL'> 
such  peculiar  circumstanoea,  as,  cveu  if  i  • 
contents  could  have  admitted  any  criiR.i 
interpretation,  must  have  done  away  oo  t:/ 
oart  all  imptitation  of  any  criminal  intents 
Ihey  have  in  a  manly  way  instructed  :: 
however,  to  meet  the  question  upon  it^  wi. 
merits;    not  because  thev  coula  not  h. 
proved  a  very  peculiar  alleviation,  but  k 


then  suffered,  that  we  are  now  suffering,  or  cause  they  have  always  presented  a  &r  r 
are  still  apparently  doomed  to  sufier.  The  .  unequivocal  responsibility  for  the  condnnv 
evils  which  we  now  lament,  oricimUed  from  ^cir  paper.  Let  me  particularly  call  u- 
the  same  source  with  those  which  we  formeriy  I  attention  to  this  circumstance,  that  ibriL. 
endured.    To  the  defects  of  our  representa-  ;  number  of  years  during  which  the  defendc' 


tion  we  owe  the  present  war,  as  to  them  also 
we  owe  that  disastrous  and  unprincipled  con- 
fli^  which  ended  in  the  separation  of  Great 
Britain  from  her  colonies.  The  eventsindeed 
were  nearly  connected :  that  mighty  republic 


have  conducted  a  newspaper,  they  haveoeir 
before^  in  a  single  instance,  l>een  tried  tur  i:< 
offence,  either  against  an  individual,  or  a^ji25; 
the  state:  they  have,  in  the  esecutjuoc 
their  task,  assiduously  andeavoured  to  e> 


keyond  the  Atlantic  gave  birth  to  the  new  |  lishten  the  minds  of  their  feilow-subfct 
republic  in  Europe,  with  which  we  are  at  pre- '  ^^ule  they  have  avoided  every   thing  tni 


tent  engaged  in  hostilities.  From  all  the 
eoDseauences,  which  we  have  already  expe- 
rienced, which  we  now  suffer,  and  which  we 
have  yet  to  anticipate  in  reserve,  I  will  ven- 
ture to  say,  that  a  reform  in  the  representa- 
tion, applied  seasonably,  would  have  effisc- 
taally  saved  the  country.  Is  it  likely,  while 
this  fitiitfui  source  of  misfortune  remains, 
that  we  shall  not  continue  to  suffer  ?  and  if  a 
man  really  entertains  this  opioion.  Is  it  not 
his  duty  to  publish  his  thou^ts,  and  to  urge 
the  adoption  of  a  fair  and  legal  remedy  ?— is 
he  to  be  set  down  as  a  8e£tious  and  evil- 
minded  man  because  he  speaks  the  truth  and 
loves  his  couolry/  Of  the  war  in  which  this 
nation  is  engaged,  I  will  bete  sa:^  nothing; 
it  will  soon  cone  to  be  discussed  in  another 
place,  where  I  have  not  failed  to  exercise  that 
priviie^e,  which  I  there  possess,  to  deliver  my 
opinion  of  its  dreadful  oensecpences.    But  of 


might  tend  to  endanger  their  marals.-^The 
have  displayed,  in  the  conduct  of  their  pspc 
a  degree  of  learning,  taste,  and  geniu!>,  u\vt 
rior  to  what  has  distinguished  any  sioular  ue- 
dertaking.  They  have  done  their  telkv- 
citizens  a  very  essential  service,  by  present^.: 
them  with  the  most  full  and  oorrect  inteje- 
^ence  of  what  has  been  passing  on  the  pc.- 
tical  theatre  of  Europe,  neither  sulhed  t 
prejudice,  nor  disgtiised  by  misreprebenUb.  - 
The  attention  which  \}Qiy  have  paid  to  c 
important  occurrences  that  have  taken  pUt 
in  a  aeighbouring  cotvitry,  and  the  imps: 
Uality  with  wiiich  thev  have  staled  tb^ou 
them  the  greatest  credit. — I  tntot  th*!  it  v;, 

•  The  paper  in  question  was  geoerallv  c:- 
derstood  to  have  been  compobod  by  the  laU  V' 
Erasmus  Darwin,  the  ceh^brated  author  of  - 
*  Botanic  Garden'  and  *  Zoonomia,' 

Digitized  by  VjOOQ IC 


1009]         andJamei€ray,Jbr  a  Seditious  Libel         A.  D.  1793. 


[loia 


be  no  objectioD  to  tbem  In  their  chamcter  of 
editors,  that  they  have  sought  only  for  the 
truth,  and,  wherever  they  tmve  found  facts, 
have  not  hesitated  to  bring  them  before  the 
public.  They  have  thus  enabled  their  readers 
to  judge  for  themselves,  and  have  furnished 
them  with  the  means  to  form  a  proper  judg- 
ment. This  is  the  true  value  of  a  free  press. 
The  more  men  are  enlightened,  the  better 
will  they  be  qualified  to  be  good  subjects  of 
a  good  government ;  and  the  British  consti- 
tution, as  it  has  nothing  to  fear  from  compa- 
rison, so  it  can  receive  no  support  from  those 
arts  which  disguise  or  suppress  the  truth  re- 
specting other  nations.  Wherever  the  de- 
fendants have  delivered  their  sentiments  upon 
jniblic  occurrences,  they  have  equally  avoided 
Dein"[  misled  by  the  credulity  of  alarm,  and 
the  frenzy  of  innovation ;  and  have  repro- 
bated, with  the  same  spirit  and  boldness,  the 
abuse  of  freedom  and  the  perversion  of  power, 
— ^the  outrages  of  a  sanguinary  mob,  and  the 
oppressions  of  an  unprincipled  despot.  What- 
ever may  have  been  their  political  partialities 
thcv  are  .such  as  cannot  but  do  them  the 
highest  honour,  and  their  partialities  have 
been  the  result  of  honest  conviction. — ^Though 
uniformly  consistent  in  their  friendships,  they 
have  .never  been  accused  by  those  who  know 
them  of  being  partisans  for  interest.— Their 
opinions  have  been  honest,  as  well  as  steady ; 
and  through  life  they  have  maintained  and 
asserted  the  pure  principles  of  rational  free- 
dom, and  given  the  most  strenuous  support  to 
the  best  mterests  of  man.  They  have,  in 
their  daily  task,  ever  preserved  reverence  for 
private  character,  and  in  no  instance  viblated 
the  decorums  of  life,  by  low  ribaldry  or  wanton 
defamation. — ^Though  adverse  in  their  senti- 
ments to  ministers  and  their  measures,  they 
have  confined  themselves  to  manly  discussion, 
and  fair  argument ;  and  never  descended  to 
indecent  attack,  or  scurrilous  abuse. 

My  learned  friend  cannot  produce  a  single 
instance  in  the  courfjc  of  seventeen  years  (tne 
term  of  ray  acquaintance  with  them),  in 
which  they  have  been  charged  in  any  court 
with  public  libel,  or  with  private  defamation : 
and  I  challenge  the  world  to  exhibit  a  single 
instance  in  which  they  have  made  their 
journals  the  vehicles  of  slander,  or  where 
•froni  interest,  or  malice,  or  any  other  base 
motive,  they  have  published  a  single  para- 
graph to  disturb  the  happiness  of  pnvate  life, 
to  wound  the  sensibility  of  innocence,  or  to 
outrage  the  decencies  of  well-regulated  so- 
ciety. —  I  defy  the  world  to  produce  a  single 
instance. — Men  who  have  so  conducted  them- 
selves, are  entitled  to  protection  from  any  go- 
vernment, but  certainly  they  are  particularly 
entitled  to  it,  where  a  free  press  is  part  of  the 
system.  In  the  fair  and  liberal  management 
of  their  paper,  fifteen  shiUings  out  o?  every 
guinea  which  they  receive  flow  directly  into 
the  public  exchequer;  and  besides  the  mces- 
sant  toil,  and  the  unwearied  watching,  all  the 
expenses  by  which  thb  great  gain  to  govcrn- 
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ment  is  produced;  are  borne  exclusively  by 
them. — 1  hey  essentially  contribute  therefore 
by  their  labours  to  the  support  of  govern-- 
ment,  and  they  are  as  honestly  and  fervently 
attached  to  the  true  principles  of  the  British 
constitution,  to  the  crown,  and  to  the  mixed 
system  of  our  government,  as  any  subject  of 
his  majesty ;  but  at  the  same  time  they  are 
ready  to  acknowledge,  that  they  ever  have 
been  advocates  for  a  temperate  and  seasonable 
reform  of  the  abuses  which  have  crept  into 
our  system.— Their  minds  are  to  be  taken 
from  the  whole  view  of  their  conduct. — It  is 
a  curious,  and  I  will  venture  to  say,  in  times 
sip  convulsed,  an  unexampled  thing,  that  in 
all  the  productions  of  m^  friends,  that  in  all 
the  variety  of  their  daily  miscellany,   the 
crown  officers  have  been  able  to  pick  out  but 
one  solitary  advertisement  from  all  that  they 
have  published,  on  which  to  bring  a  charge 
of  sedition;    and  of  this  advertisement,  if 
they  thought  fit  to  go  into  the  detail,  they 
would  show  even  by  internal  evidence,  that  it 
was  inserted  at  a  very  busy  moment,  without 
revision  or  correction,  and  about  the  very  time 
that  this  advertisement  appeared,  seven  hun- 
dred declarations,  in  support  of  the  knig*s 
government,  appeared   m  the  same  paper, 
which  they  revised  and  corrected  for  publica- 
tion.— You  arc  not  therefore  to  take  one  ad- 
vertisement, inserted  in  their  paper,  as  a  cri- 
terion of  their  principles,  but  to  take  hkewiso 
the  other   advertisements    which  appeared 
along  with  it.    Would  the  readers  then  of 
this  paper,  while  they  read  in  this  advertise- 
ment a  recital  of  the  abuses  of  the  constitu- 
tion, not  be  in  possession  of  a  sufficient  anti- 
dote from  the  enumeration  of  its  blessings? 
While  the  admirers  of  the  constitution  came 
forward  with  an  unqualified  panegyric  of  its 
excellencies,  were  not  the  friends  of  reform 
justified  in  following  them  with  a  fair  state- 
ment of  grievances  r  If  it  be  alleged,  that  the 
pecuniary  interest  which  the  proprietors  have 
in  a  newspaper,  ought  to  subject  them  to  a 
severe  responsibility  for  its  contents,  let  it  be 
recollected,  that  they  have  only  an  interest  in 
common  with  the  poblic.     I  again  call  upon 
Mr.  Attorney-general  to  state,  whether  the 
fact  appears  to  him  clearly  established,  that 
the  writers  of  this  paper  were  influenced  by 
seditions  motives.    I  put  it  to  you,  gentle- 
men of  the  jury,  as  honest  men,  as  candid 
judges  of  the  conduct,  as  fair  interpreters  of 
the  sentiments  of  others,  whether  you  do  not 
in  your  hearts  and  consciences  believe,  that 
thes     men  felt  as  thpy  wrote; — ^that  they 
complained  of  grievances  which  they  actually' 
experienced,  and  expressed  sentiments  with 
the  truth  of  which  they  were  deeply  im- 
pressed .    If  you  grant  this—  if  you  give  them 
the  credit  of  honest  feelings  and  upright  in- 
tentions, on  my  part  any  farther  nefence  is 
unnecessary;  we  are  already  in  possession  of 
your  verdict ;  you  have  already  pronounced 
them  not  guilty;   for  you  will  not  condemn 
the  conduct  when  ypn  have  acqiriited  the 
3  X 
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^eart  You  will  rather  desire  that  British 
justice  should  resemble  that  attribute  of 
ncaven  which  looks  nut  to  the  outward  act, 
but  to  the  principle  from  which  it  proceeds — 
to  the  intention  by  which  il  is  directed. 

In  summing  up  for  the  crown,  I  would 
never  wish  to  carry  the  printiples  of  liberty 
farther  than  Mr.  Attorney-grneral  has  done, 
when  he  a«.soitcd  the  right  of  political  discus- 
sion, and  dcMred  you  only  to  look  to  the 
temper  and  spirit  with  which  such  discussion 
was  made: — when  he  asserted,  that  it  was 
right  to  expose  abuses,  to  complain  of  griev- 
ances, provided  always  that  it  were  done  with 
an  honen  and  fair  intention.  Upon  this  prin- 
ciple, I  appeal  to  you,  whether  this  advertise- 
ment might  not  be  written  with  a  bond  fide  in- 
tention, and  inserted  among  a  thousand 
others,  without  any  seditious  purpose,  or  de- 
sire to  disturb  the  public  peace. 

Undoubtedly  our  first  duty  is  the  love  of 
our  country ;  but  this  love  of  our  country  does 
not  consist  in  a  servile  attachment  and  blind 
adulation  to  authority. — It  was  not  so  that 
our  ancestors  loved  their  country;  because 
they  loved  it,  they  sought  to  discover  the  de- 
fects of  its  government ;  because  they  loved 
it,  they  endeavoured  to  apply  the  remedy. 
They  regarded  the  constitution  not  as  slaves 
with  a  constrained  and  involuntary  homage, 
but  they  loved  it  with  the  generous  and  en- 
lightened ardour  of  free  men. — ^Their  attach- 
ment was  founded  upon  a  conviction  of  its 
excellence,  and  they  secured  its  permanence 
by  freeing  it  from  blemish.— Such  was  the 


not  brought  thb  subject  for  the  coDsiderstii^s 
of  a  jury.  Considering,  however,  evcrr  indi- 
vidual as  under  my  protection,  f  ^ink  i: 
a  duty  which  I  owe  to  the  defendants,  ta 
acknowledge,  that  in  no  one  instance  bcfort 
this  time  were  they  brought  to  the  bar  of 
any  court,  to  answer  for  any  offence  either 
u»ainst  government  or  a  private  iudmdnaL— 
This  is  the  only  solitary  instance  in  whid. 
they  have  given  occasion  for  such  cbai^  to 
be  brought  against  them.  In  every  tnin* 
therefore,  that  I  know  of  the  defendant*,  tou 
are  to  take  them  as  men  standing  perfectlv 
free  from  any  imputation  but  the  prescn:'; 
and  I  will  also  say,  from  all  I  have  ever  hev^ 
of  the  defendants,  and  from  ail  I  iiave  ewr 
observed  of  their  morals  in  the  conduct  of 
their  paper,  I  honestly  and  candidly  believe 
them  to  be  men  incapable  of  wilfully  poblisft* 
iug[  any  slander  on  individuals,  or  of  pnxt- 
tutmg  their  paper  to  defamation  or  indece&cT. 
But  my  learned  friend,  Mr.  'Erskine,  has 
stated  some  points,  of  which  my  duty  caCs 
upon  mc  to  take  notice.  I  bound  myself  b; 
the  contents  of  the  paper  only  ;  I  did  out 
know  the  author  of  it.  I  did  not  know  m 
society  from  which  the  paper  purported  % 
have  originated;  it  is  said  to  be  the  produc- 
tion of  a  man  of  great  abilities  ;  I  do  not 
know  that  he  is  the  author ;  at  any  rate,  thb 
is  the  first  time  I  ever  heard  of  that  circum- 
stance. There  is  one  fact,  on  which  we  arc 
all  agreed,  that  the  paper  itself  was  dat^  a& 
the  1 6th  of  July  1799,  and  that  it  appeared  in 
the  Morning  Chronicle  on  the  S5th  of  DecexK- 


loveuf  our  ancestors  for  the  constitution,  and  '  ber  1792.  It  was  then  presented  to  thf 
their  posterity  surely  do  not  become  criminal  public  with  a  variety  of  other  advertiserocnn, 
by  emulating* their  example.  I  appeal  to  you,  which  it  will  be  proper  for  you  to  peruse,  aal 
whether  the  abuses  stated  in  (his  paper  do  not  for  that  purpose  you  will  carry  out  the  paprr 
exist  in  the  constitution,  and  whether  their  '  with  you,  if  you  find  it  necessary  to  withdnw. 
existence  has  not  been  admitted  by  all  par-  |  in  order  to  see  what  the  intent  of  the  dett!)- 
tles,  both  by  the  friends  and  enemies  of  re-  '  dants  was  in  publishing  this  paper.  A  bili.  I 
fortn.  Both,  I  have  no  doubt,  are  honest  in  also  admit,  passed  into  a  law,  the  la^  session 
their  opinions,  and  God  forbid  that  honest  of  parliament,  upon  the  subject  of  libels;  Y\i, 
opinion  in  either  party,  should  ever  become  it  would  be  exceedingly  unfortunate  for  the 
a  crime.  In  their  opimon  of  the  necessity  of  people  of  this  country,  if  my  learned  fricud 
a  reform,  as  the  best  and  perhaps  only  re-    and  myself  were  to  be  allowed  to  give  evidenct 


medy  of  the  abuses  of  the  constitution,  the 
writers  of  this  paper  coincide  with  the  most 
(eminent  and  enlightened  men.  On  this 
ground  I  leave  the  question,— secure  that 
your  verdict  will  be  agreeable  to  the  dictates 
of  your  consciences,  and  be  directed  by  a 
sound  and  unbiassed  judgment. 

Reply. 

Mr.  Attorney  GeneraL  There  arc  some 
propositions  which  my  learned  friend  (Mr, 
^rskine)  has  brought  forward  for  the  defen- 
dants, which  not  only  I  do  not  mean  to  dis- 
pute, as  an  officer  of  the  crown,  carrying  on 
this  prosecution,  but  which  I  will  also  adroit 
to  their  full  extent.    Every  individual  is  cer- 


in  a  court  of  justice  o.f  what  was  our  intenticfi 
in  passing  that  bill.    The  bill  has  now  becomr 
a  solemn  act  of  the  legislature,  and  mu< 
speak  for  itself  by  its  contents ;  but,  however, 
it  has,  in  my  opinion,  done  what  it  was  io- 
tended  to  do.    It  refers  the  question  of  giillt 
I  to  the  jury  in  cases  of  libels,  precisely  as  m 
\  every  other  criminal  case.     My  IcarncHifrirni 
I  lias  insisted,  that  criminal  intention  is  nutter 
of  fact  mixed  with  matter  of  law,     I  agree  Id 
;  this  description;  but  then  the  law  says  that 
I  such  and  such  fiicts  are  evidence  of  such  aoJ 
such  intentions.     Treason  for  instance,  de- 
pends upon  intention ;  but  such  and  such  act> 
are  evidence  of  a  criminal  intention  ;  and  if 
the  jury  entertain  any  doubts  upon  anv  part 


tainly  in  a  considerable  degree  interested  in  |  of  the  charge,  his  lordship  will  only  do  bi» 
this  prosecution :   at  the  same  time  I  must    duty  by  giving  them  his  aavice  and  durcctiufl. 

which  wul  be,  that  he  who  does  such  v^ 
such  things,  If  he  does  them  with  a  ciimixni 


observe,  that  I  should  have,  in  my  own  opi- 
nion, betrayed  my  duty  16  the  crown,  ii'  I  bad 
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intention,  is  amenable  to  the  law,  and  that 
such  and  such  acts  are  evidence  of  the  crimi- 
ml  intention ;  and  then  the  jufy  roust  decide 
upon  that  evidence,  and  upon  that  advice, 
whether  the  defendant  was  or  was  not  guilty : 
8p  says  Mr.  Erskine,  and  so  I  say ;  for  it  is  a 
matter  of  plain  common  sense,  coming  home 
to  the  understanding  of  every   man.      Mr 


very  temperate  spirit:  ««  Well  might  Mr. 
Fox  caH  this  the  most  momentous  crisis  that 
he  ever  heard  of  in  the  history  of  England  ; 
for  we  will  venture  to  say,  there  is  not  any  one 
species  of  tyranny,  which  might  not,  in  the 
present  day,  be  tried  with  impunity ;  no  sort 
of  oppression  which  would  not  find,  not 
merely  advocates,  but  supporters ;  and  never, 


£rskine  has  contended,  that  the  jury  must  not !  never  in  the  most  agitated  moments  of  our 


draw  the  inference  of  criminal  intention  from 
the  mere  fact  of  publishing  a  paper.  Cer- 
tainly not;  but  tney  mav  draw  tlie  infe- 
rence of  guilty  intention,  if  they  discover  in 
the  contents  of  the  naper  a  wicked  and  mali- 
cious spirit,  evidently  pursuing  a  bad  object 
by  unwarrantable  means.  If  I  should  put  a 
paper  into  the  hands  of  the  Jury,  desiring 
them  to  put  my  learned  friend  to  death,  would 
not  that  prove  an  evil  intention  against  my 
friend's  life  ?  In  all  cases  of  publication,  con- 
taining any  thine  improper,  tne  bad  intention 


history,  were  men  so  universally  tame,  or  so 
despicably  feeble." 

This  paragraph  is  no  advertisement;  it 
came  fixim  no  society ;  and  wiU,  I  t^ke  it  for 
granted,  not  be  disavowed  by  the  defendants.. 

Upon  the  question  of  a  reform  of  parliament 
I  remain  of  the  same  opinion  which  I  have 
always  entertained ;  and  whatever  may  have 
been  said  or  thought  by  Mr.  Fox,  Mr.  Pitt, 
the  duke  of  llichmood,  the  late  earl  of  Chat- 
ham, or  the  late  sir  George  Saville,  or  by  any 
man,   let  his  authority  tiave  been  ever  so 


of  the  person  publishin!;  was  clear,  unless  on  |  great,  never  while  I  live  will  I  consent  to  vote 


his  own  part  he  could  prove  the  contrary 
Such  has  always  been  the  law  of  England,  m 
criminal  cases  of  this  description.  Mr.  Erskine 
has  desired  you  to  carry  out  the  paper,  and 
look  at  the  other  advertisements;  upon  this  I 
am  bound  to  remark,  that  there  is  not  one  of 
them,  except  that  in  question,  which  is  not 
dated  in  the  month  of  December,  while  this 
advertisement  is  dated  on  the  16th  of  July, 
though  it  did  not  find  its  way  into  the  Morn- 
ing Chronicle  until  the  end  of  the  month  of 
December.  How  that  came  to  happen  I 
cannot  tell^  it  must  be  left  to  you  to  deter- 
mine :  but  It  does  appear  that  at  a  very  cri- 
tical moment  to  the  constitution  or  this 
country,  it  was  brought  out  to  counteract  the 
intention  and  effect  of  all  the  other  declara- 
tions in  support  of  government.  At  what 
time  the  defendants  received  the  paper  in 
question,  they  have  not  attempted  to  prove. 
Why,  if  they  received  it  in  July,  they  did  not 
then  insert  it,  they  have  not  said.  They  have 
brought  no  exculpatory  evidence  whatever  to 
account  for  the  delay.  It  was  urged  that  the 
defendants  only  published  it  in  the  way  of 
business,  as  an  auvertisement,  and  therefore 
they  could  not  be  said  to  be  guilty ;  if  I  should 
be  Drought  to  admit  this  as  a  sufficient  answer 
and  never  institute  a  prosecution  where  such 
was  the  case,  I  should  in  so  doing,  deliver  the 
jury,  and  every  man  in  this  country,  to  the 
mercy  of  any  newspaper  printer  in  this  king- 
dom, to  be  traduced  and  vilified,  just  as  the 
malice  of  any  man,  who  chose  to  pay  for 
vending  his  own  scandal,  should  dictate ;  I 
theretbre  entreat  you  to  bring  the  case  home 
to  your  own  bosoms,  and  to  act  for  the  public, 
as,  in  such  an  instance,  you  would  wish  to  act 
tor  yourselves.  I  must  likewise  say,  that  if 
you  are  to  look  at  the  intention  of  tne  defen- 
dants in  the  other  matter  contained  in  the 
same  paper,  you  will  find  various  strong  and 
even  intemperate  things.  Amon^  others, 
you  will  find  the  following,  which,  if  it 
did  not  show  a  seditious,  did  not  breathe  a 


for  a  reform  in  parliament,  until  I  see  some* 
thing  specific  to  be  done,  and  can  be  very 
sure  that  the  good  to  be  gained  will  make  it 
worth  while  to  hazard  the  experiment. 

In  this  way  of  thinking  I  am  the  n>ore 
confirmed,  from  the  circumstance,  that  of  all 
the  wise  and  excellent  men  who  have  at  dif- 
ferent times  agitated  the  question  of  reform, 
none  of  them  have  ever  been  able  to  a^ree 
upon  any  one  specific  plan.  And  I  declare^ 
that  I  would  ralner  suffer  death  than  consent 
to  open  a  door  for  such  alterations  in  the  gon 
vemment  of  this  country,  as  chance  or  bad 
men  might  direct ;  or  even  good  men,  misled 
by  bad,  might,  in  the  first  instance,  be  inclined 
to  adopt.  I  shudder,  indeed,  when  1  reflect 
on  what  have  been  the  consequences  of  inno- 
vation in  a  neighbouring  country.  The  man^ 
excellent  men  who  there  be^an  to  try  experi- 
ments on  government,  conmiin^  their  views 
within  certain  limits  of  moderation,  and 
having  no  other  object  than  the  public  good^ 
little  did  they  foresee  in  their  outset  the 
excesses  and  crimes  which  would  follow  in 
the  progress  of  that  revolution,  of  which  they 
were  the  authors,  and  of  which  they  were 
themselves  destined  to  become  the  victims. 
They  are  now  lying  in  the  sepulchres  of  the 
dead,  and  the  tombs  of  mortality :  and  most 
willingly,  I  am  persuaded,  would  they  have 
consigned  themselves  to  their  fate,  if,  by  their 
death,  they  could  have  saved  their  unhappy 
country  from  the  horrors  and  miseries  of  that 
dreadful  anarchy  into  which  it  has  fallen. 
Never,  with  such  examples  before  my  eyes, 
will  I  stake  the  blc^ssings  which  we  possess 
under  the  government  of  this  country,  upon 
the  precarious  consequences  of  innovation; 
nor  consent  to  any  alteration,  of  which,  what- 
ever may  be  staled  as  its  object,  the  precise 
effects  can  never  be  ascertained.  Indeed,  I 
must  think  that  my  friend  Mr.  Erskine,  in 
his  propositions  with  respect  to  a  reform, 
allows  himself  to  talk  like  a  child,  and  does 
not  sufficiently  consult  that  excellent  judg^ 
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men!  which  he  displays  upon  every  other 
occasioo.  But  let  me  entreat  him  to  reflect 
on  the  situation  in  which  both  of  us  are  now 
placed,  and  which,  if  twenty  years  ago,  any 
person  told  me  I  should  have  attained,  i  should 
nave  regarded  it  as  madness.  If  we,  by  our 
industry  ^my  friend,  indeed,  with  the  aavan- 
tage  of  his  superior  talents),  have  acauired  a 
degree  of  opulence  and  distinction,  wnicii  we 
could  not  reasonably  have  looked  for,  let  us 
be  thaukful  to  that  government  to  whose 
protection  and  favour  ^vc  are,  in  a  great  mea- 
sure, indebted  for  our  auccess ;  and  do  not 
let  us,  by  any  rash  attempt  upon  our  constitu- 
tion, put  it  out  of  the  power  of  our  children  to 
rise  to  similar  situations,  or  deprive  them  of 
those  blessings  which  we  have  ourselves  so 
signally  experienced.  Do  not  let  us  pull 
down  a  fabric,  which  has  been  the  admiration 
of  ages,  and  which  it  may  be  impossible  t(> 
erect  anew. 


Lord  Kenycn  then  gave  a  chaise  in  substance 
as  follows : 

Gentlemen  of  the  Jury;  There  are  no  cases 
which  call  forth  greater  exertions  of  great 
abilities  than  those  that  relate  to  political 
libels.  And  as  this  cause,  both  on  the  part  of 
the  prosecution,  and  also  on  behalf  of  the 
defendants,  has  been  so  amply  disaissed  that 
the  subject  is  exhausted,  I  should  have  satis- 
fied myself  with  what  has  been  already  said, 
if  there  was  not  a  duty  lying  on  me,  which  by 
the  law  of  the  land  it  is  incumbent  on  me  to 
discharge. 

The  liberty  of  the  press  has  always  been, 
and  has  justly  been,  a  favourite  topic  with 
Enslishmen.  Thej^  have  looked  at  it  with 
jealousy  whenever  it  has  been  in  vailed  ;  and 
though  a  licenser  was  put  over  the  press,  and 
^  was  suffered  to  exist  for  some  years  after  the 
Let  me  again  call  yotu'  attention  to  !  coming  of  William,  and  after  the  revolution, 
the  paper  upon  which  this  prosecution  is  yet  the  reluctant  spirit  of  English  liberty 
fi)unaea.  [Here  Mr.  Attorney  Geneml  reati  ]  called  for  a  repeal  of  that  law ;  and  from  that 
several  extracts  from  the  declaration.]  Ai\cr  |  time  to  this  it  has  not  been  shackled  and 
what  you  have  heard,  I  think  it  is  impossible  i  limited  more  than  it  ought  to  he. 
to  doubt  of  the  libellous  tendency  of  this  pub-  Gentlemen,  it  is  placed  as  the  sentinel  to 
lication.  It  states,  as  I  have  already  said,  the  alarm  us,  when  any  attempt  is  made  on  our 
whole  of  our  government  as  one  mass  of  liberties;  and  we  ought  to  be  watchful,  and 
grievances  and  abuse ;  while  it  does  not  so  ,  to  take  care  that  the  sentinel  is  not  abused 
much  as  enumerate  a  single  blessing  or  ad-  |  and  ronvc  rted  into  a  traitor.  It  can  only  be 
▼anta^  with  which  it  is  attended.  It  repre-  |  protected  by  being  kept  witliin  due  limits,  and 
sents  it  as  corrupt  and  oppressive  in  every  i  by  our  doing  those  things  which  we  ought, 
branch,  as  |>olluted  in  its  vei^  source,  its  legis-  >  and  watchiug  over  the  li Arties  of  the  people; 
lature,  and  its  courts  of  justice.  What,  I  ask,  '  but  the  instant  it  degenerates  into  licentious- 
can  be  supposed  to  be  the  spurit  by  which  such  .  ness,  we  ought  not  to  suffer  if  to  exist  without 


representations  are  dictated,  anci  the  conse- 

2uences  to  which  they  are  calculated  to  lead? 
'an  you  admit  such  representations  to  have 
been  brought  forward  bonA  fidty  and  from  no 
other  motive,  than   the  wish  to  procure  a 


punishment.  It  is  therefore  for  the  protec- 
tion of  liberty,  that  its  licentiousness  is 
brought  to  punishment. 

A  great  deal  has  been  said  res))ecting  a 
reform  of  parliament,  that  is,  an  alteration  of 


peaceable  and  legal  redress  ofgrievances  .>    If  j  parliament.    If  I  were  called  upon  to  decide 


you  can  admit  this,  you  will  ofcoiirse  find  the 
defendants  not  guilty.  But  if  it  shall  appear 
otherwise,  let  me  remind  you  of  that  auty 
which  you  owe  to  the  public,  with  whose 
safety  and  protection  you  are  intnisted,  and 
whose  interests  you  arc  to  consult  in  the  ver- 
dict which  you  shall  give.  Let  me  remind 
you  of  the  necessity  of  checking,  in  proper 
time,  the  spirit  of  sedition,  and  tnistrating  the 
designs  of  the  factious,  before  it  be  too  late. 
Let  me  conclude  with  observing,  that  I  have 


on  that  point,  before  I  would  pull  down  the 
fabric,  or  presume  to  disturb  one  stone  in  the 
structure,  I  would  consider  what  those  bene^ 
fits  are  which  it  seeks,  and  whether  they,  to 
the  extent  to  which  they  are  asked,  ought  to 
be  hazarded ;  whether  any  imaginary  reform 
ought  to  be  adopted,  however  virtuous  the 
breast,  or  however  able  the  head,  that  might 
attempt  such  a  reform.  I  should  be  a  little 
afraid,  that  when  the  water  was  let  out, 
nobody  could  tell  bow  to  stop  it;  if  the  lion 
brought  forward  this  prosecution  as  a  servant  was  once  let  into  the  house,  who  would  be 
of  the  public,  influenced  by  my  own  judgment,  found  to  shut  the  door?  I  should  first  feel 
and  acting  from  what  I  conceived  to  be  m^  the  greater  benefits  of  a  reform,  and  should 
duty.  I  had  no  other  view  than  the  public  notl)azard  our  present  blessings  out  of  a 
advantage;  and  should  you  be  of  opinion  that  capricious  humour  to  bring  about  such  a 
the   defendants   ought   to  be  declared  not    measure, 


guilty,  I  trust  you  wUl  acquit  me  of  any  inten- 
tion of  acting  either  impertinently  with  respect 
to  you,  or  oppressively  to  the  defendants.  I 
shall  then  retire,  conscious  of  having  done 
my  dutv  in  having  stated  my  opinion,  Siough 
inclined,  in  deference  to  your  verdict,  to  sup- 
fwsc^roysclf  mistaken. 


The  merits  or  demerits  of  the  late  law 
respecting  libels  I  shall  not  enter  into.  It  is 
enough  for  me  that  it  is  the  law  of  the  land, 
which  by  my  oath  I  am  bound  to  give  effect 
to,  and  it  commands  me  to  state  to  juries 
what  my  opinion  is  respecting  this  or  any 
other  paper  brought  into  judgment  before 
them.    In  forming  my  op'mion  on  this  paper, 
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or  on  any  other,  before  I  arrive  at  a  positive 
decision  on  that  j^int,  I  would  look  about, 
and  see  what  the  times  were  when 'the  publi- 
cation  took  place.  I  would  look  at  all  the 
attendant  circumstances,  and,  with  that  as- 
sistance, I  would  set  about  to  expcnrnd  the 
paper.  The  observations  which  this  cause 
calls  for,  form  a  part  of  the  notorious  history  of 
the  country.  How  Ions  this  paper  was  penned 
before  it  appeared  in  uiis  news-paper,  I  know 
not :  the  S^th  of  December  is  the  day  when 
it  was  published,  and  it  is  dated  the  16th  of 
July,  1792. 

Gentlemen,  you  will  recollect  the  appear- 
ance of  public  affairs,  and  the  feelings  of 
every  mind  in  the  country,  at  the  time  that 
parliament  met,  and  for  some  time  after,  in 
December  last.  I  do  not  know  whether  I 
colour  the  picture  right,  when  I  say  very 
gloomy  sensations  had  pervaded  the  whole 
country.  It  is  for  you  to  say  whether  at  that 
time  there  were  not  emissaries  from  a  neigh- 
bouring country  making  their  way,  as  wellas 
they  could,  in  tiiis  country.    It  is  for  you  to 


minds  of  his  majesty's  subjects  a  belief  that 
they  were  oppressed,  and  on  this  ground  I 
consider  it  as  a  gross  and  seditious  libel.  This 
b  the  question  nut  to  you  to  decide. 

It  is  admittca  that  the  defendants  are  the 
proprietors  of  the  paper  in  which  this  addres* 
was  published. 

There  is  one  topic  more.  It  is  said  they 
were  not  the  authors  of  the  address,  and  that 
it  got  inadvertently  into  their  paper.  It  never 
was  doubted,  and  I  suppose  it  never  will  be 
doubted,  that  the  publishers  of  a  newspaper 
are  answerable  for  the  coutents  of  it.  Those 
who  think  roost  favourably  for  the  defendants 
will  go  no  farther  than  to  say,  that  the 
parties  publishing  ought  to  give  an  account 
how  they  published  it,  and  if  there  is  an^ 
thing  baneful  in  the  contents,  to  show  how  it 
came  to  them,  and  whether  it  was  inserted 
inadvertently  or  otherwise.  If  any  thing  of 
that  sort  liad  been  offered,  I  ceitaiuly  should 
have  received  it  as  evidence.  But  nothing  of 
the  kind  has  been  offered,  and  the  defendants 
stand  as  the  proprietors  and  publbbcrs  of  the 


ssLyl  looking  at  the  great  anarchy  and  confu-  |  paper,  without  the  slightest  evidence  in  alle- 


sion  of  France,  whether  tiicy  did  not  wish 
to  agitate  the  minds  of  all  orders  of  men,  in 
all  countries,  and  to  plant  their  tree  of  liberty 
in  every  kingdom  in  Europe.  It  is  for  you  to 
say  whether  their  intention  was  not  to  eradi- 
cate every  kind  of  government  that  was  not 
symoathettc  with  their  own.  I  am  bound, 
geAtlemen,  to  declare  my  opinion  on  this 
paper,  and  to  do  so  I  must  take  within  my 
consideration  all  the  circumstances  of  the 
time  when  it  appeared.  I  have  no  hesitation 
in  saying  then,  that  they  were  most  gloomy ; 
— the  count)  y  was  torn  to  its  centre  by 
emissaries  from  France.  It  was  a  notorious 
fact— every  man  knows  it — I  could  neither 
open  my  eyes  nor  my  ears  without  seeing  and 
hearing  them.  Weighing  thus  all  the  cir- 
cumstances, that,  though  dated  in  July,  it 
was  not  published  till  December,  when  those 
emissaries  were  spreading  their  horrid  doc- 
trines ;  and  believing  tncre  was  a  great 
gloominess  in  the  country, — and  I  must  shut 
ray  eyes  and  ears  if  I  did  not  believe  that 
there  was ;— believing  also  that  there  were 
emissaries  from  France,  wishing  to  spread 
the  maxims  prevalent  in  that  country,  in  this ; 
—believing  that  the  minds  of  the  people  of 
this  country  were  much  agitated  oy  these 
political  topics,  of  which  the  mass  of  the  po- 
pulation never  can  form  a  true  judgment; — 
and  reading  this  paper,  which  appears  to  be 
calculated  to  put  the  people  in  a  state  of  dis- 
content with  every  thing  done  in  this  coun- 
try : — I  am  bound  on  my  oath  to  answer,  that 
1  think  this  paper  was  published  with  a 
wicked,  malicious  intent,  to  vilify  the  govern 
ment,  and  to  make  the  people  discontented 
with  the  constitution  under  which  they  live. 


viation  beins  offered  in  their  favour. 

It  is  not  tor  human  judgment  to  dive  into 
the  heart  of  man,  to  know  whether  his  inten- 
tions are  good  or  evil.  We  must  draw  our 
conclusions  with  regard  to  his  intentions  from 
overt  acts;  and  if  an  evil  tendency  is  appa- 
rent on  the  face  of  any  particular  paper,  it  can 
only  be  traced  by  human  iud^ent  primA 
facie  to  a  bad  intention,  unless  evidence  is 
brought  to  prove  its  innocence.  This  cause  is 
destitute  otany  proof  of  that  kind. 

It  is  said  tliat  this  paper  contains  other  ad- 
vertisements and  paragraphs;  and  therefore 
from  the  moral  good  tendency  of  the  whole, 
for  aught  I  know  to  the  contrary,  you  are  to 
extract  an  opinion  that  the  meaning;  was  not 
bad.  I  cannot  say  that  the  travelling  into 
advertisements,  which  have  nothing  to  do 
v/ith  this  business,  is  exactly  the  errand  you 
are  to  go  upon.  From  this  paper  itself,  and 
all  the  contents  of  it,  you  will  extract  the 
meaning ;  and  if  upon  the  whole  you  should 
think  the  tendency  of  it  is  good,  in  my  opi- 
nion, the  parties  ought  to  be  acquitted.  But 
it  is  not  sufficient  that  there  should  be  in  this 

{>aper  detached  good  morals  m  part  of*  it,  un- 
ess  they  gave  an  explanation  of  the  rest. 
The  charge  will  be  done  away,  if  those  parts 
which  the  attorney-general  has  stated  arc  so 
explained  as  to  leave  nothii^  excepted. 

There  may1>e  morality  aftd  virtue  in  thi^ 
paper:  and  yet,  apparently,  laUt  unguis  in 
herbfi.  There  may  be  much  that  is  good  in 
it,  and  yet  there  may  be  much  to  censure.  1 
have  told  you  my  opinion.  Gentlemen,  the 
constitution  has  intrusted  it  to  you,  and  it  is 
your  duly  to  have  only  one  point  in  view. — 
Without  fear,  favour,  or  affection,  without 


•—That  is  the  matter  charged  in  the  intorma-  '  regard  either  to  the  prosecutor  or  the  defen- 
tfon ; — that  it  was  done  with  a  view  to  vilify  dants,  look  at  the  question  before  you,  and 
the  constitution,  the  laws,  and  the  govern-  on  that  decide  on  the  guilt  or  innocence  of  the 
ment  of  this  conntry^  and  to  infuse  into  the    defendants. 
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The  juiy  then  withdrew :  it  was  two  o'clock 
in  the  aAenioon.  The  nohle  and  learned 
judge  understanding  that  they  were  divided, 
andlikely  to  he  some  time  in  making  up  their 
sunds,  retired  from  the  hench^  and  directed 
llr.  Lowten  to  take  the  verdict.  At  seven  in 
the  evening  they  gave  notice  that  they  had 
agreed  on  a  speciu  verdict,  which  Mr.  Low- 
tfsa  could  not  receive;  they  went  up  in 
<oacheii^  each  attended  hy  an  officer,  to  lord 


lienyon's  house;    the  spedal  verdict   was. 

Guilty    of    piiblisuing,    arr    with    ko 

MALICIOUS   ISTEKT. 

Lord  ICenwfi.— I  cannot  record  this  verdict; 
it  is  BO  verdict  at  all. 

The  jury  then  withdrew — ^and,  after  sttin^ 
in  discussion  till  within  a  few  minutes  of  five 
in  the  morning,  they  found  a  general  verdict 
of— Not  Guilty. 


bSS.  Proceedings  on  the  Trial  of  an  Indictment  against  Wuxiax 
Hudson^  for  Seditious  Words.  Tried  at  Justice  Hall  in 
the  Old  Bailejr,  before  Sir  John  William  Rose,  Seijeant  at 
Law,  Recorder  of  the  City  of  London^  on  Monday  Dec. 
the  9th :  34  Geo.  III.  A-  D.  1793. 


[October  the  erst,  179s.  Yesterday  Mr. 
t^igott  and  Dr.  Hudson  dined  at  the  London 
ooflee-house,  Ludgatc-hilL  Shortly  aAer 
ihei  dinner  they  were  giving  toasts  to  each 
other  in  so  loud  a  manner  as  to  he  taken  no- 
tice of.  Pigott  gave  aloud,  "  The  French  re- 
public,'' which  was  immediately  resented  by 
s  gentleman  present,  who  gave  "  The  king  '* 
Mr.  Leechy  the  master  of  the  coffee-house, 
bad  previously  taken  notice  of  their  improper 
conduct,  and  soon  afWr  sent  for  a  constable 
^m  the  Poultry  compter,  who  took  them  into 
rusto^.  They  were  yesterday  examined  be- 
fore Mr.  Alderman  Anderson,  at  Guild  hall, 
who  remanded  them,  in  order  to  be  brought 
again  before  him.  Mr.  Leech,  the  master  of 
the  coffee-house,  Mr.  Newman,  of  Newgate- 
street,  and  a  Mr.  Vaughan,  of  Bristol,  were 
examined;  and  it  was  proved  in  evidence, 
that  they  had*  spoken  in  a  very  disaffected 
manner,  and  had  given  the  following  toasts, 
— "  The  system  of  equality,  "— «  May  the 
republic  of  France  be  triumphant  over  all 
Europe !''  The  lord  mayor  was  talked  of  in 
most  opjprobrious  terms  for  his  public  con- 
duct. Tne  king  was  spoken  of  in  an  im- 
proper and  seditious  manner;  as  was  also  the 
prince  of  Hessc-Cassel,  whom  they  called  a 
•wine-dealer.  The  ministry  were  denomi- 
nated robbers  and  highwaymen.  The  con- 
stable, who  accompanied  them  in  the  coach 
to  the  Poultry  compter,  deposed,  that  on  their 
way  tliither  they  called  from  the  coach-win- 
dows to  the  people,  "  The  French  republic !" 
and  '^  Liberty  wnile  you  live  !"  This  morning 
they  were  again  brought  before  the  same  ma- 
gistrate, when  Dr.  Iludson  made  an  able 
speech  in  defence  of  himself  and  his  fellow 
prisoner.  After  the  whole  of  the  evidence 
nad  been  heard  in  support  of  the  charge,  the 
aldennan  felt  it  his  auty  to  commit  both  the 
prisoners  for  trial.  They  were  accordingly 
committed  to  the  New  compter,,  their  rail 


not  being  ready ;  and  it  being  necessary,  in 
this  case,  to  give  notice  to  the  solicitor  of  the 
treasury  of  the  persons  intended  to  be  offered 
as  bail. 

5th.  Mr.  Pigott  and  Dr.  Hudson  were 
brought  by  a  Habeas  Corpus  before  the  ho- 
nourable Mr.  Justice  Gould  and  Mr.  Baron 
Perryn,  at  SerjeantVinn,  at  the  request  of 
Mr.  Martin,  their  attorney.  The  warrant  of 
commitment  being  deliberately  read  by  Mr. 
Harrison,  at  the  reauest  of  the  judge,  Mr. 
Pigott  ho|)ed  that  Mr.  Martin  mieht  state  to 
his  lordship  the  grounds  of  their  oujection  to 
the  commitment.  Mr.  Martin  was  heard  for 
the  prisoners,  in  a  speech  which  took  up  near 
half  an  hour.  His  principal  aim  was  directed 
to  the  illezality  of  the  commitment ;  and  he 
trusted,  that,  as  the  precise  words  were  not 
specified  in  the  warrant,  the  gentlemen  would 
be  discharged.  The  solicitor- general  made  a 
short  reply;  when  judge  Gould  stated  at  some 
length  the  act  of  parliament  which  guided 
him  in  this  business.  He  did  not  see  that 
there  was  any  illegal  step  in  the  commitmeut, 
and  quoted  several  authorities  to  confirm  it. 
Baron  Perryn  stated,  Xhzt  he  knew  nothing  of 
the  circumstance  till  that  moment,  but  en- 
tirely agreed  in  opinion  with  his  brotl.cr 
Gould.  Mr.  Pigott  and  Dr.  Hudson  botli  act- 
dressed  the  judge,  who  gave  them  the  great  e>t 
attention.  Dr.  Hudson  also  stated,  that  be 
had  no  reason  to  complain  of  alderman  ^\d- 
derson*s  conduct;  on  the  contrary,  be  be- 
lieved he  had  done  no  mure  than  his  duty, 
Mr.  Martin,  the  attorney,  begged  to  be  heard 
again.  He  said  he  differed  from  his  client  in 
his  sentiments  with  regard  to  the  aldemiao's 
conduct ;  and  was  proceeding  v^ith  some  in- 
vective, when  he  was  stoppea  by  the  jiulge. 
Mr.  Pigott:  «  My  lord,  the  Bill  of  Uights 
states,  that  excessive  bail  shall  not  be  de- 
manded.'' Judge  Gould :  '*  You  are  prema- 
ture. You  do  not  know  what  bail  I  may  dc^ 
i^and.  I  shall  be  satisfied  with  less.  U  lierp 
t 
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we  your  bail  P'  Mr.  Martia :  "  My  lord,  from 
the  objections  I  have  made,  I  did  not  iluok  tX 
-bringing  any;  my  cfients  would  much  sooner 
suffer  the  p-eatest  severity  the  law  can  inflict, 
than  put  m  such  heavy  bail,  so  contrary  to 
Magna  Charta."  Mr.  White,  of  the  treasury, 
said  he  should  be  contested  with  bail  of  250/. 
for  each  of  them.  Judge  Gould :  "  You 
must  give  twenty-four  hours  notice  to  the 
solicitor  of  the  treasury,  that  lie  may  inquire 
as  to  the  respectability  of  the  bail ;  but,  as 
you  have  no  bail  to  put  in,  I  must  do  my 
duty,  and  remand  you  to  prison."  Annual 
Begister.^ 

!■  ■         ■    ■ 

At  the  Old  Bailey^  an  Noo.  ^nd^  1793. 

The  bill  of  indictment  preferred  a^inst 
Mr.  Pigott  for  uttering  seditious  words  m  ihe 
London  coffee-house,  ¥ras  rejected  by  the 
grand  jury. 

The  bail  offered  by  Dr.  Hudson,  also 
charged  with  uttering  seditious  words,  in  the 
Lonw>n' coffee-house,  in  company  with  Mr. 
Pigott,  was  rejected  by  the  Court ;  and  there- 
fore Dr.  Hudson  was  committed  to  Newgate, 
there  to  remain  imtil  be  shall  produce  suffi- 
cient sureties. 


Mondmi,  Deaember  9,  1793. 

William  Hudson  was  indicted  for  uttering 
seditious  and  inflammatory  words : 

Pritoner.  The  indictment  has  never  been 
fully  read  to  me,  nor  have  I  been  indulged 
with  a  copy  of  it;  I  claim  the  indulgence  of 
the  Court  to  have  it  read. 

[The  Indictment  read  by^theclerk  of  the 
Court.] 

The  indictment  having  been  opened  by  Mr 
Rmn^f  the  case  was  stated  by  Mr.  Fielding. 

[The  witnesses  examined  apart.*] 

John  Buchanan^  sworn. 

I  am  a  manufadtui^r  at  Glasgow  in  Scot- 
land. 

Were  you  in  the  London  coffee-house  on 
the  evening  of  the  50th  of  Septen^ber  last?— 
Yes. 

Did  you  see  Mr.  Hudson  and  Mr.  Pigott 
there?— I  did. 

About  what  time  did  you   first  observe 
them  in  the  coffee-house  ? — I  suppose,  about  \ 
seven  o'clock.  ; 

^  With  respect  to  thercmoving  witnesses 
•while  others  give  their  testimony,   see  the 
earl  of  Shaftesbury's  case  in 'this 'Collection,  . 
Vol.'Viri,  pp.775,  n8,79«;  Harrison's cAsB, 
Vol.  Xn,  p.  07 1;  'Peter  Co6k*s  ease,  Vol.  ' 
^ni,  p.  348;    Vaughan's  case,  Vol.  'XIII,  ' 
p.  494;  Matthews's  case.  Vol.  XV,  p.  1340; 
ileason  and  Tranter's  case,  Vol.  Xvl,  p. -18; 
and   Elizabeth  Canning's  <JaSc,  Vol.   XIX, 
pp.  3S3|  330. 


MThat  iras  the  fiMt  thing  Haitkttfltcted  ybur 
thoughts  respecting  the  firisoner  P— Whe^ 
Vhey  came  into  the  room  Mr.  Hudson  called 
for  a  newspaper,  and  sat  "down  in  a  box  in  ^e 
open  cofiee-room. 

Wei€  there  many  people  intlie  coffee-room, 
or  was  it  empty?  or  how?— The»e  were  a 
food  many  in  then,  but  there  were  more  came 
m  afterwards;  the  coffee-room  was  not 'so  foE 
then  as  it  was  afterwards.  Mr.  HudsdAi 
began  readkig  the  defeat  of  the  Dutch  troops 
In  the  paper ;  the  first  thifng  that  attracted  my 
notice  was,  that  he  wi^ed  the  duke  of  York 
and  his  army  were  either  sem  homoi  Or-seMI 
to  the  devil,  he  did  tfot  care  which;  1her« 
were  a  good  deal  of  things  spoken  respecting 
several  chamcters  afterwards.  I  believe  this 
conversation  was  'between  the  priaemer  and 
Mr.  Pigott. 

How  far  off  were  you  Irom  the  prisoner?— 
I  was  in  the  next  box,  sitlhig  in  a  chair  at  Ike 
end  of  the  next  box. 

In  the  course  of  llns  conversation  was  the 
king  mentioned  at  aH  ? — He  was. 

By  whom  ? — By  Mr.  Hudson. 

Be  so  good  as  to  tell  us  what 'part  of  ilBJr 
thing  was  mentioned  by  Mr.  Hudson?— He 
said,  '<  The  king,  what  was  he  ?-^eors^ 
Guelph,  a  German  hog-butcher,  a  dealer  m 
human  flesh  b^r  the  oaicass,  and  sold  'hh 
Hanoverian  subjects  to  his  British  subjecii 
for  thirty  pounds  a  piece.'' 

Will  you  utter  the  words  just  as  he  ntterell 
them  ?— -I  think  it  was,  <«The  kitig,  what  m 
he  ? — George  Guelph,  a^Oerman  hog-^bntcher, 
a  dealer  in  human  flesh  by  the  carcass,  lie 
sells  his  Hanoverian  silbjedtsto  his  British 
subjects  'for  thirty  pounds  a  pieoe,  and  that 
he  was  not  satisfied  with  that,  that  he  wtti 
^partner  with  the  prince  of  Hesse-Cassel.'' 

Speak  the  woras  in  the  manner  he  Telttlei 
^hem  ?— "  And  not  content  with  that,  hf^ 
goes  partner  with  the  prince  of-Hesse'Casse]^ 
•and  has  fifteen  pounds «  head  for  each  of  his 
carcasses.'' 

In  wliat  tone  of  voice  was  this  sakl  ?'*-It 
was  in  a/ sharp  tone  of  voice,  and  rather  (bit 
noisy  by  the  gentlementrho  were  sitting  along 
with  hnn;  it  was  louder  than  the  common 
conversation. 

Do  you  know,  in  point  of  fact,  whether  it 
was  heard  by  those  persons  in  the  neighbour- 
ing boxes? — It  was  heard  very  plain  by  the 
gentlemen  who  sat  with  htm,  a^  sevecal 
others. 

After  he  had  made  use  of  these  expressions, 
•what  followed  then  ?-~There  was  some  con- 
versation tobk  Diaee  between  Mr.  Pigott -atid 
him ;  !Mr.  Hudson  took  up  the  paper,  and 
-readof  the^  king's  |;oing  a  htmting,  ana  seemed 
to  reflect  much  on  his  m^esty's  doing  so,  at 
the  titneHhAt  his  country  was  in  such  a  cala- 
mitous war. 

Was  there  any  toa&t  given  by  anv  body  ?— 
•In  the'thne  of  conversation  they  had  drank 
two  glasses  of  punch  eaeh;  they  called  for  a 
threepenny  glass,  and  htirried  it. 

uigiiizea  oy  \^jOOvLv^ 
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Were  they  tundblen  or  small  glasses?— 
Large  glasses,  such  as  they  charge  sixpence  a 
piece  for :  as  soon  as  they  had  got  them  Mr. 
Hudson  drank  aloud,  *'  The  French  republic  ! 
or  constitution  I"  I  cannot  say  which  exactly, 
and  Mr.  Pigott  said,  "  I  will  join  you  in  that, 
with  all  my  heart ;"  on  the  doing  that,  the 
gentlemen  in  the  room  got  up  on  their  feet, 
except  those  two  men,  be  and  Pigott,  and 
**  The  king!  The  king  T'  was  called  from  ail 
quarters  ot  the  cofiee>room,  to  my  knowledge 
it  was ;  when  that  was  the  case,  Mr.  Hudson 
got  up  his  glass  and  in  a  very  loud  voice  called 
out,  "The  French  repubUc;  and  may  it 
triumph  over  a]}  the  governments   in  Eu- 


rope 


I" 


In  what  tone  of  voice  did  he  call  out  that  ? 
— In  a  very  loud  tone  of  voice,  much  sharper 
than  he  had  said  any  thing  before. 

Pri$(mer.    You  said  it  was  about   seven 
o'clock  in  the  evening  when  I  i^me  into  the 
coffee-room? — I  have  said  so. 
.    How  long  do  you  think  I  was  in  the  coffee- 
room  from  first  to  last? — I  cannot  sav. 

How  long  do  you  think  ? — He  kept  the 
room  for,  I  suppose,  half  an  hour  after  the 
business  might  have  all  been  over. 

That  is  not  an  answer. — How  lone  do  you 
think  I  was  in  the  coffee-room? — I  suppose 
you  might  be  two  hours;  I  took  no  particular 
notice  of  the  clock. 

Did  I  address  myself  to  you  in  any  part  of 
that  two  hours  or  not?— As  an  individual  you 
never  addressed  me. 

Did  I  address  myself  to  the  company  at 
larM  ?— Yes. 
.    You  swear  that  positively  ? — ^I  do. 

Prav  how  was  that  manner  of  address 
made?— You  said,  when  the  gentleman  got 
up  and  drank  "  the  king,*'  you  got  up  and 
said,—"  what  are  we  all  r 

How  ?  did  I  address  myself  to  the  wholt 
room?— You  asked  them,  what  were  they 
all?  That  was  immediately  after  yon  had 
drunk  the  toast. 

How  long  do  you  think  I  might  have  been 
in  the  coffee -room  before  I  addressed  the 
company  with  that  question  ? — I  do  not  know, 
perhaps  an  hour,  or  an  hour  and  a  half. 

Do  you  think  it  was  an  hour? — I  do  not 
think  it  was  quite  so  much. 

What  had  passed  before  I  asked  that  ques« 
tion?— The  arinking  of  the  toast. 

Pray  in  consequence  of  what  was  it  that  I 
made  that  address  ? — When  they  drank  "  the 
kingr 

Pray,  Mr.  Buchanan,  did  you  see  anv  bodv 
attempt  to  interrupt  me  previous  to  this  ad- 
dress? Mind,  I  ask  you  positively  to  speak 
to  that  question,  because  you  must  know.— 
Yes,  I  think  Mr.  Newman  did. 

Are  you  positive  that  Mr.  Newman  did  ? — 
I  ihink  so. 

You  seem  to  be  extremely  positive  in  some 
otlier  things,  why  not  in  this  ?  Did  you  or 
did  you  not  see  some  person  interrupt  me  ? — 
Yes,  they  drank  "  the  king  I'' 


That  did  not  interrupt  me.— ^It  was  done  U 
that  effect. 

Was  nothing  else  done  ? — I  saw  Mr.  New- 
ftian  interrupt  you. 

Was  this  before  or  afkrr  I  addressed  tht 
company  ?  -  It  was  before. 

Now,  Sir,  pray  what  was  the  manner  oi 
that  interruption  ? — He  told  you,  you  were  a 
bad  man,  or  you  would  not  have  been  guilt > 
of  giving  tliat  toast  I  do  not  know,  wklethcf 
he  did  not  call  you  a  rascal. 

Pray,  Sir,  did  you  not  hear  him  call  me  ;: 
rascal?  If  you  can  recollect  one  part  of  th« 
conversation,  so  much  a^nst  me,  yuu  buret) 
can  recollect  the  other,  or  else  your'i 
must  be  a  very  accommodating  incmor}. 
Did  not  you  hour  him  call  me  a  rascal  ?•!- 
It  was  thereabouts. 

Was  it  words  to  that  effect? — ^I  think 
it  was. 

Were  they  opprobrious  terms  ? — There  wen 
words  on  both  sides. 

I  ask  you  po&itivelv  whether  he  did  or  did 
not  call  me  a  rascal  ? — He  did  to  that  pur- 
pose. 

Would  yon  have  supposed  that  any  other 
man  was  called  a  rascal  ? — I  know  the  woids 
he  said  to  you  was  calling  you  a  ras^. 

Did  he  do  any  thing  else  ? — When  you 
called  him  a  rascal  he  seemed  to  have  an  in- 
clination of  striking  you  on  the  head  with  his 
cane. 

Did  you  hear  Mr.  Newman  call  me  a 
rascal  ?  What  did  he  call  me  ? — I  told  you 
he  called  you  something  to  that  purpose. 

Did  you  see  Mr.  Newman  do  any  thin^ 
to  me  than  odl  me  opprobrious  namea  ?  To 
cut  the  matter  short,  did  not  you  see  him  put 
bis  iist  to  my  face? — He  did  put  it  Tery  near 
to  you. 

If  be  had  applied  to  you  in  that  way  would 
you  have  supposed  that  he  meant  to  strike 
yon? — I  had  not  given  him  a  provocalaon  to 
doit 

Would  not  you  have  supposed  he  was 
eoing  to  strike  you  ? — ^Mr.  Newman  and  you, 
both,  were  in  a  passion^  and  you  called  out  to 
the  whole  room  that  he  was  an  aristxxrrat  and 
a  rascal. 

Did  not  YOU  see  him  put  his  fist  in  my  face 
before  I  addressed  the  company  ? — He  seemed 
inclined*  to  strike  you  over  the  head. 

Was  not  all  this  previous  to  my  having  ad- 
dressed myself  to  him  or  the  company  ?— 
It  was  in  consequence  of  getting  upland 
drinking,  **  the  French  republic,-  and  may  it 
triumph  over  all  the  governments  of  Europe  T 

You  sav,  you  heard  me  call  the  king^^a 
Oerman  hog-Butcher  and  other  words;  are 
you  sure  that  these  were  all  the  words  that  I 
uttered  ?  Arc  you  sure  that  I  never  uttered 
any  words  by  way  of  comparison,  such  as  hr 
was  no  better  ?—  I  have  told  every  tiling  ta 
the  best  of  my  recollection. 

Do  not  you  know  what  passed  previous  tc 
my  making  use  of  these  words  ? — I  remember 
a  great  many  scurrilous  things  said  of  diffc- 
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centchfneters;  but  tiny  ara  piA  off  here  by 
the  Court,  and  I  am  not  to  mention  them. 

Pray  at  what  period  of  the  evening  was  it 
that  I  save  a  toast  <'  to  the  French  refmblic?" 
:^A%  we  time  that  Mr.  Newman  and  you 
seemed  to  have  a  scuffle,  when  vou  got  the 
thiid  glass  of  Dunch,  not  befi>re  that  as  I  can 
recoUect ;  and  you  sat  by  roe  all  the  time ;  I 
was  not  far,  I  was  a  great  deal  too  near  you. 

You  were  not,  1  think,  beibre  the  aldet- 
maau  when  I  was  first  CaJcen  up  f^I  never 
•was  before  any  body  till  I  came  here. 

Were  not  you  applied  to,  to  come  before 
the  alderman  ?-*-No. 

How  came  you  to  come  here  to-day  ? — Mr. 
White  subpcenaed  me  here. 

Was  it  not  in  cx>nsequcBce  of  a  paragraph 
appearing  in  one  of  tM  papers,  stating  that 
this  country  had  to  pay  for  so  many  Hano- 
verians killed,  at  thirty  pounds  a  head,  that  I 
made  these  remarks? — 1  did  not  hear  you 
toad  that. 

John  Luch  sworn. 

I  keep  the  New  London  coffee-house;  this 
gentleman,  Mr.  Hudson,  and  Mr.  Pigott, 
came  into  the  London  coffee-house  between 
seven  and  eig^t  o'ck>ck,  the  SOth  of  September 
last ;  it  was  on  a  Monday  evening,  they  had 
been  in  the  house  more  than  half  an  hour, 
and  they  bad  bad  three  glasses  of  punch,  and 
began  to  be  noisy ;  they  called  tor  several  pa- 
pers, in  fact  I  believe  all  the  papers,  and  as 
they  called  them  they  read  diAerent  para^ 
graphs  from  them,  and  commented  on  the 
paragiranhs  as  they  went  on  j  tlKre  was  no- 
thii^  which  called  mv  attention  till  they  gave 
some  toasts  as  were  thought,  by  the  company 
present,  veiy  improj>er  ones,  as  <<  equahty," 
'^  the  French  repubhc;''  theyboUi  drunk  it, 
J  believe  that  gentleman  gaxre  it;  he  then 
drank,  *'  an  overthrow  to  the  present  system 
of  j^eroment  throughout  Europe!"  I  am 
joot  sure  whether  Mr.  Pigott  drank  that,  that 
gentleman  g^ve  it 

Do  vo|i  recoUect  any  other  toasts  that  were 
given  by  the  deiendaiU?-«There  were  several 
others^  but  I  cannot  take  upon  myself  to  re- 
collect any  others;  these  were  both  given  by 
Mr.  Hudson. 

Had  he  a  glass  in  his  hand  ?  Was  he  stand- 
ing or  sitting?— He  was  sitting  at  that  time ; 
be  gave  it  m  a  friendly  manner,  but  very 
louQ ;  in  short  he  called  the  attention  of  ail 
in  the  room,  and  the  sentlemen  pressed  me 
to  turn  him  out;  I  told  them  I  woukl  thank 
them  if  they  would  make  it  a  business  of 
their  own,  as  I  did  not  wish  to  interfere  in  it ; 
several  gentlemen  reproved  me  for  it,  and 
told  me  I  ought  not  to  suffer  such  bdiaviour 
io  the  coffee-room. 

Was  that  heard  by  Mr.  Hudson  ?— It  was 
not,  these  toasts  I  have  mentioned  must  be 
horn  by  the  gentlemen;  by  this  time  Mr. 
Newman  came  in,  he  walked  up  the  room 
aiMl  be  heard  the  toasts,  and  he  said,  <'  Mr. 
Leech,  wby  do  you  sufGar  suck  bebavifiur  as 
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this  in  yonr  room  ?^  By  this  timeMr.  Hudson 
had  spoken  so  very  loud,  as  to  cause  Mr.  New- 
man tu  call  for  a  glass  of  punch,  ami  give 
'*  the  kin|| !''  and  every  body  m  the  room  got 
up  on  their  feet,  and  gave  **  the  king !  tiie 
kms  1*'  ten  times  or  more ;  this  roused  Mr. 
Hu&on,  he  aot  up  on  his  legs  and  gave  ''  the 
French  republic !"  he  had  a  glass  in  his  hand; 
Mr.  Newman  then  went  rather  closer  to  him, 
and  seemed  to  show  great  indignation  at  the 
toast  which  he  had  given ;  Mr.  Hudson  ner- 
sisted  in  it,  and  gave  it  again,  and  saia  he 
would  drink  it,  and  held  up  his  s^ck  in  a 
posture  to  provoke  Mr.  Newman  to  strike  him. 
Mr.  Newman  seemed  very  wann,  but  was  per- 
stttded  by  the  gentlemen  present  not  to  strike 
him ;  I  believe  no  blows  passed  on  either  side. 

Do  you  remember  whether  he  held  up  his 
stick  in  that  menacing  posture,  before  he  was 
tbieateocd  by  Mr.  Newman  ? — I  should  rather 
think  it  was  af\er  Mr.  Newman  had  reproved 
him  for  pving  such  a  toast,  but  certunly  be- 
ibre Mr.  Newman  dfered  to  strike  him. 

What  followed  on  that?— Several  gentle- 
men called  to  me,  and  desired  I  would  turn 
them  out  of  the  room ;  I  tdd  them  I  had  ob- 
served their  conduct  for  some  time,  and  I  did 
not  think' I  was  justified  in  turning  them  out 
of  the  room,  but  I  certainly  would  deliver 
them  into  the  hands  of  the  police:  I  sent  fet 
an  officer;  there  was  twenty  minutes  elapsed 
or  more  before  an  officer  came;  during  that 
time  they  behaved  very  riotously,  particularly 
that  gentleman  offering  his  stick  m  the  face 
of  two  or  three  gentlemen.  Mr.  Pigott  made 
an  attempt  to  feo  out;  but  I  pulled  nim  back 
azain  and  haa  all  Uie  doors  fastened,  and 
men'  the  offieercame,  I  gave  them  into  his 
custody. 

PrtKmsr.  Pray  Mr.  Leech  what  hour  in  the 
evening  was  it  I  entered  your  house  ? — I  sup- 
pose it  might  be  about  seven  o'clock. 

How  long  might  I  remain  in  your  house  ? 
»— Till  near  nine. 

You  think  it  did  not  exoeed  n'me  before  I 
went  out? — ^I  think  it  was  about  nine. 

How  came  I  to  go  out  of  your  house  ?— I 
ordered  you  out ;  I  gave  you  m  charge  of  the 
officer. 

What  authority  had  you  for  that?— If  you 
had  not  said  any  thins  I  should  not  Imve 
ordered  you  out  by  an  oracer. 

What  period  might  I  have  been  in  your 
house,  when  I  drank  ''  the  French  repubfic  ?*' 
— ^It  was  near  eight. 

How  many  glasses  of  punch  did  I  drink  in 
your  house? — fhrce. 

Was  it  the  first,  second,  or  third  ^—The  third. 

Did  I  addi«8S  myself  ever  to  you  ?-^Tes; 
you  called  me  a  fool. 

Did  any  body  attempt  to  interrupt  me  be- 
ibre I  addressed  myself  to  the  company  ?— <-^ 
Yes ;  you  were  clearly  interrupted  before  you 
addressed  the  company,  because  eveiy  body 
was  so  hurt. 

Did  you  not  hear  Mr.  Newoan  call  me  9^ 
rascal?— I  did  oat. 
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You  swear  positively  that  Mr.  Newman  did 
not  call  me  a  rascal  ?— You  heard  me,  I  an- 
swer no. 

Did  you  not  see  Mr.  Newman  put  hu  fist 
into  my  face  ? — ^Yes. 

Was  not  that  previous  to  my  having  ad- 
dressed myself  to  the  company  ? — ^No,  it  was 
jafterwards 

Now,  Sir,  what  part  of  the  room  were  you 
in,  when  you  heaitl  me  drinJc  these  toasts  ? — 
Not  a  great  way  from  you,  a  little  farther 
from  vou  than  I  am  now. 

Dio  I  drink  them  as  toasts  to  the  company 

at  large,  or  to  my  friend  ? — You  drank  them 

to  your  friend  at  first,  but  you  drank  them  so 

'  loud  that  they  could  be  heard  all  over  the 

cofiee-room. 

Was  it  not  afler  Mr.  Newman  called  me  a 
rascal,  and  put  his  fist  in  my  face,  that  I 
gave  the  Iboast  on  my  legs  > — ^It  was,  I  said 
so  before. 

Did  I  seem  to  have  given  Mr.  Newman  any 
provocation  to  induce  him  to  put  his  fist  in 
my  face,  and  call  me  a  rascal  ? — ^No  doubt  of 
it,  he  was  the  first  man  who  came  up  to  you, 
and  then  you  held  up  your  stick  in  a  menacing 
posture. 

%yas  he  not  approaching  my  box  in  a  me- 
nacing posture  ? — ^No  otherwise  than  showing 
indignation  at  vour  behaviour. 

You  did  nut  hear  me  call  the  king  a  German 
hoe4>utcher? — Perhaps  that  question  may  as 
well  not  be  asked  me.  Certainly  I  did  hear 
jrou  call  the  king  a  German  hog-butcher,  that 
he  had  sold  his  troops  at  thirty  pounds  a 
head ;  that  is  as  near  the  words  as  I  can  re- 
-collect. 

Court.  What  were  the  words  ?^That  be 
had  sold  his  subjects  for  thirty  pounds  a  head. 

Did  he  say  what  subjects  ? — ^1  was  not  close 
.fjaough  to  hear ;  he  said  the  prince  of  Hesse- 
Cassel  did  the  same. 

Pruoner.  Pray,  Mr.  I^eech,  were  these  all 
the  words  1  uttered  ? — I  cannot  answer  that 
question ;  I  wonder  you  should  put  it. 

You  have  seemed  to  select  them  very 
nicely  however ;  was  it  not  in  consequence  of 
^me  paragraphs  in  the  newspapers  that  I 
made  these  observations? — ^That  I  cannot 
say ;  it  did  not  appear  to  me  that  these  were 
jobservations  that  could  be  made  from  any 
thing  in  a  paper. 

.  The  jury  want  to  bear  nothing  of  you  but 
evidence ;  did  I  not  read  the  newspaper  aloud, 
and  were  there  not  paragraphs  tending  to  that 
icfTect,  which  induced  me  to  make  use  of  some 
of  these  expressions? — ^When  you  read  the 
jnewspaner  so  very  loud  I  was  not  in  the  room ; 
you  had  read  your  paper  aloud,  and  had  two 
glasses  of  punch  before  I  came  into  the  room, 
^nd  X  begged  to  keep  out  till  I  was  forced  in. 

And  yqi^  came  in  very  apropos  when  I  was 
juttering  these  words.  Did  you  hear  the 
.whole  of  that  conversation  concerning  the 
king?— I  did. 

At  what  period  did  you  come  In  ? — ^I  had 
}jcen  out  of  the  room  half  an  hour. 


Was  it  after  you  came  inla  the  room  aorae 
time,  that  I  began  to  speak  about  thekiag?-^ 
I  only  heard  by  pieoe-meals^eicept  wfani  you 
exerted  yourself: 

There  is  nothing  else  you  can  swear  te, 
only  what  you  have  mimtMinftd  ? — ^No. 

At  what  period  do  you  think  that  I  drank 
*^  The  overthrow  to  the  present  systons  of 
government  thioiiebout  Europe**  ? — Towaids 
the  latter  end,  at  the  last  glass  of  punch. 

And  are  you  sure  these  are  the  very  words 
I  uttered  ?— Yes. 

Whke  Newmmmsmom. 

I  live  in  Newnte-street  with  nay  &lher;  I 
was  in  the  Lonidnn  coffee-house  on  the  aoth 
of  Septembo-;  I  went  in  there  beiwecu  cigbt 
and  nine ;  the  prisoner  at  the  bar  and  ano- 
ther gentleman  were  sitting  in  a  bos,  oppoate 
to  where  I  sat  down. 

'How  many  do  you  think  there  were  io  the 
coffee-room  at  tllat  time? — I  shonid  suppose 
a  dozen,  not  more;  they  were  talking  vm 
loud,  but  I  did  not  hear  any  of  their  conver- 
sation, till  they  gave  **  The  French  r^>id»lic  !** 
as  a  toast  aloiid^^-*!  mean  the  prisofner  gave  it 
to  the  person  who  was  with  nim;  at  was  as 
loud  as  I  speak  now;  I  heard  it  diiiinctly, 
and  I  beheve  every  gentleman  in  the  coffee- 
room  did;  I  got  up,  and  went  to  Mr.  Leecb, 
the  master  of  Uie  coffee-bouse,  who  was  at 
the  upper  end  of  the  room ;  1  asked  him  if 
he  suffered  that  toast,  ^  The  French  repub- 
lic !"  to  be  drank  in  his  eofieeroom?  I  do 
not  know  whether  Mr.  Hudson  bend  me  or 
no ;  Mr.  Leech  said,  it  was  too  bad.  I  called 
for  a  glass  of  punch,  and  drank  his  m^iesly's 
heaitl^  and  the  royal  family;  which  was  re- 
peated, I  beheve,  by  every  centlenwn  in  the 
room,  and  immediately  ^  The  King  !  The 
King  !  The  King  !**  resounded  from  all  parts 
of  the  room,  exeept  from  the  prisoner.  Then 
a  dispute  arose  between  the  prisoner  and  my- 
self; he  gave  it  repeatedly  again, '« The  French 
Republic  ;**  he  was  sitting  when  I  went  to 
him ;  I  said  he  had  no  right  to  drink  that 
toast  in  the  pubhc  coffee  room ;  he  called  me 
a  rascal  and  scoundrel  several  times,  and 
held  bis  stick  in  my  face,  and  I  held  mine, 
but  we  neitherof  us  struck  one  another.  When 
I  said  he  had  no  right  to  drink  that  toast  in 
a  public  coffee-room,  ne  drank  thattoast  agaio^ 
and  said  that  I  was  a  rascal  and  scoundie) 
and  had  no  business  with  him ;  he  made  use 
of  very  ill  lanniage  to  me,  to  wish  me  to  strike 
him,  but  I  law  my  stick  on  the  opponte  box, 
and  told  him  I  was  determined  not  to  tttike ; 
there  was  a  great  dispute  in  the  co&e-room ; 
he  said  I  was  a  rascal,  he  had  Lavster,  be 
could  read  it  in  my  fiice;  and  an  officer  was 
sent  for,  and  he  was  taken  into  custody. 

Fritoner.  You  say,  you  came  into  the  coA- 
fee-room  between  eight  and  nine  o'clock: 
can  you  recollect  what  period  between  dgkt 
and  nine  ?— I  suppose  it  was  as  near  the  ml' 
hour  as  could  be. 

Did  I  address  myself  to  you  when  yee 
came  into  the  room?-* Yen  did  not. 
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Did  I  meat  to  h%  ftddressing  myself  to  the 
compttiy  r— You  drank  that  toast  aloud. 

Did  I  desire  the  company  to  join  with  me  ? 
—You  did  not. 

Did  not  yoQ  come  up  to  me,  and  call  roe  a 
iaac8l?--Not  before  I  went  to  Mr.  Leech. 

You  did  not  call  roe  a  rascal  before  I  spoke 
to  yon  ? — By  no  means  in  the  world. 

1  think  you  put  your  fist  in  my  face? — ^I  did 
not. 

What  induced  you  to  coroe  to  my  box  at 
all  ?— Why,  your  giving  «  The  French  Re- 
public." 

You  had  no  other  provocation  from  me; 
how  lung  do  you  think  I  gave  this  after  you 
came  into  the  oolTee-room.  before  I  was  con- 
veyed out  of  it?-— I  think  it  may  be  three 
quarters  of  an  hour. 

Then  it  must  be  past  nine  o'clock  ? — ^I  thuik 
it  was. 

Did  you  hear  roe  give  any  other  toasts  than 
those  you  have  mentioned?— I  did  not;  I. 
heard  riotous  behaviour. 

I  think,  when  you  were  before  the  magis- 
trate, you  said  you  heard  me  call  his  majesty 
a  German  hog-butoher  ?-— No,  I  did  not ;  I 
came  in  afkrwards. 

What  did  you  conceive  that  I  was  taken 
out  of  the  coffee-room  for  ? — ^For  breeding  a 
riot 

Did  I  strike  any  body  ?— I  did  not  see  vou. 

Did  not  I  desire  the  constable  to  tsuke  a 
gentleman  into  custody,  who,  I  swore  posi- 
tively, had  struck  me  ? — ^You  did. 

Was  he  taken  into  custody  ? — He  was  not. 

You  are  sure,  that  I  did  not  connect  any 
other  words  with  the  toast  that  you  have 
sworn  to  ? — ^I  did  not  hear  any  other. 

Thomas  Gryffkh  Vaughanj  sworn. 

I  live  in  Bristol ;  I  am  a  merchant  there : 
I  was  at  the  coffee-house  this  evening. 

Will  you  be  so  good  as  to  toll  us  whether 
you  heard  any  toast  given  by  the  prisoner, 
and  what  it  is  r— i  heard  many  toasts  given, 
and  drank ;  I  heard  two  particularly  given  by 
the  prisoner  at  the  bar,  **  Equality  !"  «  The 
Republic  of  France;  may  it  triumph  over 
Europe !"  There  were  many  toasts,  and  some 
repeatedly  given;  but  these  two  I  have  a 
perfect  recollection  came  from  the  prisoner, 
or  words  to  a  similar  import. 

Do  you  recollect  any  expressions  relative 
to  the  king?— Yes. 

Were  any  such  exprsssioiis  as  these  used 
by  liie  prisoner  at  the  bar, — that  the  king  was 
«  German  hog->butcher,  that  he  sold  bis  sub- 
jects of  Hanover  to  the  government  of  this 
country,  to  be  butohered  at  thirty*pounds  a 
head ;  and  that  the  prince  of  Uesse-Cassel 
did  the  same  by  his  subjects;  and  that  he 
had  no  doubt  but  the  king  of  England  was  in 
partnership  with  him,  uid  received  fifleen 
pounds  a  head  back  again  of  it,  from 
the  nrince  of  Hesse-Cassel? — ^He  said  these 
wma. 

Pniraer.    What  hour  might  it  be  when  I 


came  into  the  coffee-^ro  ?— A  little  af\er 
seven. 

How  long  do  you  think  I  remained  then;  ? 
— For  roofc  than  till  half  afler  eight 

Do  you  think  I  remained  there  till  threie 
quarters  past  eight? — ^I  do  not  think  you  were 
taken  away  till  nine. 

Wa^  I  taken  away  before  nine  ? — I  do  ncft 
know. 

In  what  part  of  the  coffee-room  was  it  you 
sat? — In  the  next  box  to  you,  with  my  back 
against  your's. 

Was  Mr.  Newman  sittins:  with  me? — No. 

Was  Mr.  Buchanan?— He  wad  sitting  sCt 
the  end  of  that  1k>x. 

Then  perhaps  Mr.  Buchanan  sat  nearer  to 
me  than  you  did  ?— No,  I  do  not  think  he 
did,  because  my  back  was  close  to  you. 

At  what  time  did  I  drink  '*  the  French  Re- 
public^?—You  drank  several  toasts  of  that 
nature. 

How  long  do  you  think  I  had  been  there 
before  I  drank  the  toast  you  charge  tne  with? 
— Perhaps  an  hour. 

Do  you  recollect  how  roany  glasses  of 
punch  I  had  while  I  was  there  .^You  drank 
three. 

How  roany  glasses  of  punch  do  yoii  think 
I  had  drank  before  I  had  made  use  of  these 
expressions  ? — ^You  were  drinking  the  second. 

Vou  are  sure  of  that  ? — ^I  have  said  it. 

Have  not  you  sworn  that  I  drank  **  The 
French  Republic"  ?— Yes. 

And  now  cannot  you  fix  on  any  period  at 
all  that  I  did  drink  it  in  ? — ^Not  within  five 
minutes. 

You  recollect  how  roanv  classes  of  punch 
I  drank ;  how  many  had  I  drank  before  I 
used  these  words  ? — I  can  charge  you  with 
drinking  a  great  many  toasts,  some  of  them 
in  the  &st  glass,  and  some  in  the  second. 

Answer  that  question  ;  at  what  glass  of 
punch  was  it  I  drank  the  toast  in  question  ? — 
At  the  last  glass. 

Did  you  see  any  body  attempt  to  interrupt 
me,  in  the  course  of  my  being  m  that  coffee- 
room  ? — ^Not  till  you  had  drunk  "  The  French 
Republic,'^  in  opposition  to  the  toast  given, 
ano  generally  received, — ^  The  King." 

Did  you  sec  any  body  interrupt  me  th^n  ? — 
Yes,  Mr.  Newman. 

Did  I  address  myself,  in  any  period  of  this 
discourse,  to  you  ? — ^No,  not  at  all. 

Did  you  see  me  address  myself  to  any  body 
else? — ^Yes,  to  Mr.  Newman,  and  to  several 
persons  in  the  room  after  the  toast  was 
given. 

Did  I  give  the  toast  to  Mr.  Newman  ? — 
You  gave  it  generally;  you  gave  it  very 
luud  in  opposition  to  the  toast  of  ^The 
King,"  which  was  the  sentiment  of  the  com- 
pany. 

Did  you  see  Mr.  Newman  put  his  ^  In 
my  face,  or  attempt  to  do  it  ? — I  did  not ;  I 
saw  him  hold  up  his  stick  to  you,  and  I 
came  to  him,  and  desired  him  to  put  down 
his  stick. 
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ProceeihfitgaiiuiTlummsHMdtoK.         [IAS? 


Was  that  Mr.  Newman  holding  fab  i^ck 
up  to  me  previous  to,  or  after  my  addressing 
hun?-*After. 

Did  you  hear  Mr.  Newman  call  me  a 
rascal?—!  did  not;  I  beard  you  call  bim  one. 

But  before  I  addressed  myself  to  bim,  did 
not  you  hear  him  call  me  a  rascal  f — ^I  did 
not. 

And  if  he  had  done  so,  you  must  have  heard 
hlm?-^Probably  I  should. 

Did  vou,  in  the  conversation  you  have 
stated,  hear  me  make  use  of  any  other  words 
than  these  you  have  mentioned?  Were  these 
expressions  not  mixed  with  other  words? — 
Yes,  there  were  several  eeneral  expcessioQs 
afterwards;  as  that  none  but  a  German  bog- 
butcher  could  be  guilty  of  such  practices. 

I  wish  to  ask  you  a  serious  question,'wh»- 
Uier  I  did  not  apply  the  words,  none  but  a 
German  hog-4>utcner  could  be  ^fiiilty  of  such 

Eractices,  instead  of  the  king  being  a  German 
og<buicbcr? — Both,  I  believe ;  I  charge  you 
with  the  first  positively,  and  I  believe  you 
spoke  the  last. 

I  suppose  it  is  not  possible  you  oould  be 
misUken  in  these  words? — ^I  am  pretty  confi- 
dent. 

You  receive  no  kind  of  emolument  for  ap- 
pearing against  me  this  day  ? — ^I  expect  to  be 
paid  my  expences. 

You  have  not  applied  for  any  part  of  the 
credit  loan? — ^I  have  not 

I  believe  your  circumstancea  are  not  in  the 
best  situation  ?'-^Thi^  are  not 

I  believe  you  are  either  in  a  bankrupt  state, 
or  tuakbg  up  your  affairs? — ^No,  I  am  not: 
1  have  no  other  end  than  a  man  of  honour, 
and  the  common  rights  of  mankind. 

Are  you  positive  that  I  drank  an  overthrow 
to  the  present  systems  of  ^vemment  through- 
out Europe  ? — ^I  am  positive  you  did,  and  you 
proposed  it 

I)idnotyou,  in  a  former  examination,  a^y 
that  I  spoke  in  a  language  which  yoo  did  not 
understand  ? — ^It  was  so  in  the  beflinnine  of 
your  conversation ;  I  much  wondered  Umt 
two  men  sitUng  so  dose  toeether,  shouU 
talk  so  extraordinarily  loud,  sol  looked  round 
to  see  what  sort  of  people  they  were ;  in  con- 
.  sequence  of  which»  Mr.  Pigott  noticed  me 
looking  at  you ;  then  a  sort  of  conversatien 
in  French,  or  some  other  language,  passed 
between  you ;  so  you  went  on  in  another  lan- 
guage for  some  time,  and  you  entered  into  an 
argument  in  a  langiiage  whkh  I  did  not  un- 
derstand {  I  suppose  vou  spoke  in  that  lan- 
guage when  you  found  it  necessary  to  put  an 
end  to  the  argument  Uwt  had  attracted  at- 
.tentien. 

Did  not  the  conversation  at  first  originate 
from  a  p«ragi^  which  I  was  reading  m  the 


newspaper?— I baheto you  mn  wndingthat 
the  king  had  been  a  fox-hiating,  mM  Mr. 
Pigott  exoressed  ^reat  iurprisethat  tlM  kinf» 
should  talce  diversions  of  that  kind  wtuk  hiet 
subjects  were  engaged  in  n  war;  tkeii  yon 
began  exclaiming  that  the  king  was  n  Germaa 
Im-butcher. 

You  said,  that  t  said,  none  bvt  n  Gennaa 
bog-butcher  could  be  guilty  of  mscb  pnctices  ? 
— ^Tbat  was  by  way  of  explanation;  jooge* 
nerally  summed  up  pretty  fiilly.  I  befieve 
you  meant  all  that  the  words  OMild  convey, 
that  I  have  given  before. 

What  did  you  hear  me  say  about  tbe  prince 
of  Iies8e-Cassel?--That  ^rou  had  no  doybt 
but  he  wa»  in  partnership  with  the  king  of 
England,  and  that  he  noeived  fifteen  poinds 
a  head,  as  half  the  considen^on. 

Will  you  swear  that  I  used  these  woids, 
in  partnership  with  the  king  of  Kngbnd? 
-—It  was,  or  words  to  that  full  meaning. 

Did  you  hear  me  make  use  of  the  leim. 
king  of  England  ?-~You  saki  the  kin|^  mean^ 
ins  the  king  of  En^and. 

That  is  your  raeaninff  I  siippoae?->-YoBh^ 
expressed  the  kii^  of  j&ghmd  belbra. 

The  Prisoner  replied,  for  nearly  two  hour* 
to  the  charge ;  ami  founded  his  defence,  fir^ 
on  the  illegality  of  his  first  caption  in  the 
house  of  Mr.  Leech,  tliere  being  no  law  al- 
lowing Mr.  Leech  to  order  him  mio  custody 
for  mere  words. 

Secondly,  that  when  he  drank  "  The 
French  Republic,"  and  "  an  overthrow  to  all 
the  present  Governments  in  Europe.**  by  the 
French  repuolic  might  be  understood  the  good 
of  the  French  people ;  and  that  as  an  Xog- 
lishman,  when  tic  drank  the  overthrow  ofS 
the  present  systems  of  government  throt^b* 
out  Europe,  it  might  naturally  be  supposed 
he  excepted  his  own  country.' 

And  thirdly,  with  rcsard  to  his  saying  the 
king  was  a  German  Hog-bulc!ier,  it  was  a 
comparison  he  used,  in  wliich  he  saw  ns 
great  harm  ;  and  with  regard  to  the  king'^ 
selling  his  Hanoverian  subjects  to  the  British 
government,  and  what  he  said  about  the 
prince  of  llcssc-Casscl,  he  was  wammted,  if 
nc  did  say  it,  from  existing  treaties  sanctioned 
by  parliament. 

llie  Jury  returned  a  verdict  of  Guxltt. 


Mr.  Hudson  was  sentenced  to  be  mpri- 
soned  two  years  in  Newgale,  to  pay  a  fine  of 
two  hundred  pounds,  to  te  fwrlher  impiiMcied 
until  such  fine  be  paid,  and  to  find  aeourity 
lor  his  flood  behaviour  fbr  two  years,  htflMeif 
in  two  nundred  pounds,  and  two  auretiea  ia 
one  himdred  pounds  each. 
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cum 


584,  Proceedings  in  the  Case  of  Archibalp  Hamilton  Rowaw^ 
Esq.,  on  an  Ex-Officio  Information,  filed  against  him  by 
the  Right  Hon.  Arthur  Wolfe^  bit  Majesty's  Attorney- 
Genertd  for  the  Kingdom  of  Ireland,  for  publishing  a 
Seditious  Libel:  33  &  »*  Geo.  III.  A.  D.  1793-4. 


Court  of  KiwoVbrwch  Dmiiw. 


The  Informatioa  was  as  foUowf ; 

Of  T>inity  Term  in  the  thirty-third  year  of 
the  reign  of  our  sovereign  lord  George  the 
Third,  now  king  of  Great  Britain,  and  so 
forth,  and  in  the  year  of  our  Lord  one  thou- 
sand seven  hundred  and  ninety-three. 

CoiMly  ff  the  Ciiy  qfl  Be  it  remembered 
Dublin^  to  9U.  C  that  the  right  ho- 
nourable Arthur  Wolfe,  attomey-fToaeral  of 
vur  present  sovereign  lord  tha  kios^  who  for 
•ur  said  lord  the  kmg  prosecutes  m  this  be- 
half, in  bis  proper  person  comes  into  the 
court  of  our  said  lord  the  king,  before  the 
king  himself,  at  the  city  of  Dublm,  in  the 
county  of  the  said  city,  on  the  eighth  day  of 
June  in  this  same  term,  and  for  our  said 
lord  the  king  gives  the  Court  here  to  under- 
stand and  be  intbnned,  that  Archibald  Ha- 
milton  Rowan,  of  the  city  of  Dublin,  esquire, 
Mng  a  person  of  a  wicked  and  tuibulent  dis- 
position, and  maliciously  designing  and  in- 
tending to  excite  and  difliise  amongst  the 
•ubjects  of  this  realm  of  Ireland,  discontents, 
iealousics,  and  suspicions  of  our  said  lord  the 
king  and  his  government,  and  disaflfbction 
and  disloyahv  to  the  person  and  government 
«f  our  said  lord  the  king,  and  to  raise  very 
dangerous  seditions  and  tumults  within  this 
kingdom  of  Ireland,  and  to  draw  the  eovem- 
ment  of  this  kingdom  into  great  scandal,  in- 
famy, and  disgrace,  and  to  incite  the  subjects 
of  oiu-  said  lord  the  king  to  attempt,  by  force 
and  violence,  and  with  arms,  to  make  altera- 
tions in  the  government,  state,  and  constitu- 
tion of  this  kingdom,  and  to  incite  his  majes- 
ty's said  sulgects  to  tumult  and  anarchy,  and 
to  overturn  the  established  constitution  of 
this  kincdiora,  and  to  overawe  and  intimidate 
the  legislature  of  this  kingdom,  by  an  armed 
force,  on  the  sixteenth  day  of  December,  in 
the  thirty-third  year  of  the  reign  of  our  said 
present  sovereign  lord  George  the  third,  by 
the  trace  of  God  of  Great  Britain.  France, 
and  Ireland,  krog,  defender  of  the  mtlh,  and 
ao  forth,  with  force  and  arms,  at  DubFin 
aforesaid,  to  wit,  in  the  parish  and  ward  of 
Saint  Michael  the  archangel,  and  in  the 
county  of  the  said  city,  wickedly,  maliciously, 
and  seditiously,  did  publish,  and  cause  and 
procure  to  be  published,  a  certain  false,  wick- 
ed, nsalicioos,  scandalous,  and  seditious  libel, 


of  and  oonceminc  the  government,  statt,  and 
constitution  of  this  kinedora,  according  to  the 
tenor  and  effect  followmg,  that  is  to  say,'-*^ 
'  The  Soeiety  of  United  Irtahmen  at  Dob- 
Min,  tothevolunteen  of- Ireland.  Willkm 
'Drennan,  chainnan,  Archibald   Hamlhon 

*  Rowan,  aecretary^-Citizen  aokiiers,  yon  fint 
'  took  up  arms  to  protect  your  country  from 
'  foreign  enemies,  and  from  domestic  dis- 
'  turbnice ;  for  the  same  purposes  it  bow  be* 

*  eomes  necessary  that  you  sboukl  resmne 
'them;   a  proclamation  has  been  issued  in 

*  England  lor  embodying  the  militia,  and  a 

*  prodamation  has  b!een  isi^tied  bv  the  lord 

*  lieutenant  and  council  in  Ireland, '  (mean- 
iog  a  proclamation  which  issued  tmder  the 
great  seal  of  the  kingdom  of  Ireland,  the 
eighth  day  of  December,  one  thousand  seven 
hundred  and  ninety-two),  •  for  repressing 
'  all  seditious  associations ;  in  consequence 
'  of  both  these  proclamations  it  is  reasonable 

*  to  appreiiend  danger  from  abroad  and  dan- 

*  ser  at  home,  for  whence  but  from  appre- 
'  handed  danger  are  these  menacing  prepara<i^ 
'  tiotta  for  war  drawn  through  the  streets  of 
'this  capital?'  (meaning  the  city  of 
DuUin)   •  or  whence  if  not  to  create  that 

*  intemai  commotion  wliieh  was  not  found, 

<  to  shake  that  credit  which  was  not  afifected^ 

*  to  blast  that  volunteer  honour  which  was 

*  hitherto  inviolate,  are  those  terrible  sugges- 

*  tions  and  nimours  and  whispers  that  meet 

*  lis  at  every  comer,  and  aigilate  at  least  our 
*old  men,  our  women,  and  our  chikiren? 

*  whatever  be  the  motive,  or  from  whatever 
'  quarter  it  arises,  alarm  has  arisen ;  and  you 

<  volunteers  of  Ireland,  are  therefore  stim- 

*  moned  to  arms  at  the  instance  of  eovem- 
« ment,  as  well  as  by  the  responsibnity  at- 

*  tached  to  your  character,  and  the  perma* 

<  nent  obligations  of  your  institution.     We 

<  will  not  at  this  day  condescend  to  quote  au* 
'  thorities  for  the  rieht  of  having  and  of  using 

*  arms,  but  we  will  cry  aloud,  even  amidst 
'  the  storm  raised  by  the  witchcraft  of  a  pro* 

*  clamation,  that  to  your  formation  was  owing 

*  the  peace  and  protection  of  this  island,  1^ 

<  ^our  relaxation  has  been  owing  its  relapse 

<  into  impotence  and  insignificance,  to  your 

*  renovation  must  be  owing  its  future  freedom 

*  and  its  present  tranquillity;  you  are  there- 

<  fore  summoned  to  arms,  ih  order  to  preserve 
f  your  country  in  that  guarded  quiet  which 
'  may  Secure  it  ^m  external  hostility,  and  to 
'  mamtam  that  internal  rcghnen  throughout 
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*  tW  landy  which,  nipenedtng  a  notonoos  i 

*  fo^ct  or  a  Mitpected  militia,  may  ptMcnrc 

*  the  blesMDgs  or  peace  by  a  vigilant  prepa- , 
'  ration  for  war.--Citisen  soldiers,  to  arms, 

*  take   up   tlie  shield  of  fireedom  and  the 

*  pledges   of  peace^peace,  the  motive  and 

*  end  of  your  virtuous  institution^war,  an 

*  occasional  duty,  ought  never  to  be  made  an 
*aeoupation;  every  man   should  become  a 

*  soldier  in  the  defence  of  his  rights ;  no  man 
'  oueht  to  continue  a  soldier  for  ofiending  the 

*  ri^ts  of  others;  the  sacrifice  of  life  in  the 
'*  service  of  our  country  b  a  duly  much  loo 

*  honourable  to  be  inlrusted  to  mercenaries, 

*  and  at  this  time,  when  your  country  has,  by 

*  puhhc  authority,  been  declared  m  danger, 
'  we  coi^ure  you  by  your  interest,  your  duty, 
'and  your  kToiy,  to  stand  to  your  arms,  and 
'  in  spite  of  a  police,  in  spite  of  a  lendble 
'  militia,  in  virtue  of  two  proclamations,  to 
'  maintain  good  order  in  your  vicinage,  and 
'  tranquillity  in  Ireland ;  it  is  only  by  the  mi« 
'  Islaiy  array  of  men  in  whom  they  oonfiife, 

*  whom  they  have  been  accustomed  to  revere 
'  as  the  guurdians  of  domestic  peace,  the  pro- 

*  lectors  of  their  liberties  and  lives,  that  the 

*  present  agitation  of  the  people  can  be  stilled, 

*  that  tumult  and  licentiousness  can  be  re» 

*  pressed,  obedience  secured  to  existing  biw, 
'and  a  calm  confidence  difiiised  through  the 

*  public  mind  in  the  speedy  resurrection  of  a 

*  &ee  constitution,'  (meaning  that  the  peo- 
ple of  Ireland  had  not  at  tAe  time  of  the 
publishing  aibresaid  a  free  constitution)  *  of 

*  liberty  and  of  ecfuality,  words  which  we  use 
'  for  an  opportunity  of  repelling  calumny,  and 

*  of  saying  that  bv  liberty  we  never  under- 

*  stood  unlimited  freedom,  nor  by  equality 

*  the  levelling  of  property  or  the  destniction 
'  of  subordination ;  this  is  a  calumny  invented 
'  by  that  faction,  or  that  gang,  which  misre- 

*  presents  the  lung  to  the  people,  and  the 

*  people  to  the  kine,  traduces  one  half  of  the 
'  nation  to  cajole  tEc  other,  and  by  keeping 

*  up  distrust  and  division  wishes  to  continue 

*  the  proud  arbitrators  of  the  fortune  and  fiite 

*  of  Ireland ;  liberty  is  the  eierdse  of  all  our 
« rights,  natural  and  political,  secured  to  us 

*  and  our  poftteritv  by  a  real  representation  of 
'  the  people ;  and  equality  is  the  extension  of 

*  the  constituent  to  the  fullest  dimensions  of 

*  the  constitution,  of  the  elective  franchise  to 

*  the  whole  body  of  the  people,  to  the  end 

*  that  government,  which  is  collective  power, 

*  may  oe  guided  by  collective  will,  and  that 

*  legislation  may  originate  from  public  reason. 

*  keep  pace  with  public  improvement,  and 
'  terminate  in  public  happiness.    If  our  con* 

*  stitution  be  imperfect,  nothing  but  a  reform 
'  in  representation  will  rectify  its  abuses;  if 
'  it  be  perfect,  nothing  but  the  same  reform 
'  will  perpetuate  its  blessings.  We  now  ad- 
'dress  you  as  citizens,  for  to  be  citisens 
'you  became  soldiers,  nor  can  we  help 
'  wishing  that  all  soldiers,  partaking  the 
'  paissioiu  and  interest  of  the  people  would 
'  rcmcmper,   that  tliey  were  once  cttiienS) 


'  thai  seduction  made  them  wMmn,  bnl 
nature  made  them  men.  We  address 
you  without  any  authon^  save  thai  of 
reason,  and  if  we  obtain  the  coineidenc^ 
of  public  opinion,  it  is  neither  by  Ibrce 
nor  stratagem,  for  we  have  no  power 
to  tOTify,  no  artifice  to  o^ole,  no  fund 
to  seduce;  here  we  sit  without  mace  or 
beadle,  neither  a  mystery  nor  a  cfaft,  nor  a 
oorporadon;  in  four  words  lies  all  our  power 
— ^universal  emancipation  and  representa- 
live  legislature— yet  we  are  confioent  that 
on  the  pivot  of  this  principle,  a  convention, 
still  less  a  society,  still  less  a  single  man, 
will  be  able  first  to  move,  and  then  to  rvse 
the  world:  we  therefore  wish  for  Calhahc 
emancipation  without  any  modification,  but 
still  we  consider  this  necessary  enfranchise- 
ment as  merely  the  portal  tothetempleof  na- 
tional freedom ;  wiae  as  this  en  trance  is,  wide 
enough  to  admit  three  millions,  it  is  narrow 
when  compared  to  the  c^Micitv  and  compra- 
henaion  of  our  beloved  prindpie,  whkh  mkes 
in  eveiy  individual  of  the  Irish  nation,  casts 
an  equal  eye  over  the  whole  tsfamd,  embraces 
all  that  thmk,  and  feels  for  all  that  suffer; 
the  Catholic  canse  is  subordinate  to  oar 
cause,  and  included  in  it;  for*  as  United 
Irishmen,  we  adhere  to  no  sect,  but  to 
society — to  no  cause,  but  Christianity — to 
no  party  but  the  whole  people.  In  the  sin- 
cerity of  our  souls  do  we  desire  Cathohc 
emancipalion :  but  were  it  obtained  lu-mor- 
row,  to-morrow  would  we  go  on  as  we  do 
to-day,  in  the  pursuit  of  that  reform,  which 
would  still  be  wanting  to  ratify  their  liberties 
as  well  as  our  own.  tor  both  these  purposes 
it  appears  necessary  that  provincial  conven- 
tions should  assemble  preparatory  to  the 
convention  of  the  Protestant  people ;  the  de- 
legates of  the  Catholic  bodv  are  not  justified 
in  communicating  with  individuals  or  even 
bodies  of  inferbr  authority,  and  therefore  an 
assembly  of  a  similar  nature  and  organisa- 
tion is  necessary  to  establish  an  intercourse 
of  sentiments,  an  uniformity  of  conduct,  an 
united  cause  and  an  united  nation;  if  a 
convention  on  the  one  part  does  not  soon 
follow,  and  is  not  soon  connected  with  that 
on  the  other,  the  common  cause  will  sphi 
into  the  partial  interest,  the  people  will 
relapse  into  inattention  and  inertness,  the 
union  of  affection  and  eierticm  will  dissolve, 
and  too  probably  some  local  insurrections^ 
instigatea  by  the  malignity  of  our  common 
enemy,  may  commit  the  character  and  risk 
the  tranquillity  of  the  island,  which  can  be 
obvbted  only  by  the  influence  of  an  assembly 
arising  from,  assimilated  with  the  people, 
and  whose  spirit  may  be,  as  it  were,  knit 
with  the  soul  of  the  nation,  unless  the  sense 
of  the  Protestant  people  be  on  their  part  as 
fairly  collected  and  as  judiciously  directed^ 
unless  individual  exertion  consohdates  into 
collective  strength,  unless  the  particles  unite 
into  one  mass,  we  may  perhaps  serve  some 
person  or  some  party  (ot  a  httl^  but  the 
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*  Bubtic  not  «t  til ;  the  na^n  is  neHher  inso- 
'  Unty  nor  rebellious,  nor  sediUous ;    while  it 

*  knows  its  ri^ts,  it  is  unwilling  to  manifest 
'  its  powers ;  it  would  rather  sup|)licate  admi- 
^  nistration  to  anticipate  revolution  by  well- 
'  timed  reform,  and  to  save  their  country  in 

*  mercy  to  themselves.  The  fifteenth  of 
'  February  apuroaches,  a  day  ever  memorable 

*  in  the  annals  of  this  country  as  the  b'uth- 
'  day  of  new  Ireland ;  let  parochial  meetings 
'  be  held  as  soon  as  possible,  let  each  parish 
'  return  delegates,  let  the  sense  of  Ulster  be 
'  again  declared  from  Dimgannon  on  a  day 

*  auspicious  to  union,  peace  and  freedom,  and 
'  the  spirit  of  the  north  will  again  become 
'  the  spirit  of  the  nation.    The  civil  assembly 

*  ought  to  claim  the  attendance  of  the  military 
'  associations,  and  we  have  addressed  you, 

*  citizen  soldiers,  on  this  subject  from  the 

*  belief,  that  your  body  uniting  conviction 

*  with  seal,  and  seal  with  activity,  may  have 

*  much  inOuence  over  your  countrymen,  your 

*  relations  and  friends      We  offer   only   a 

*  general  outline  to  the  public,  and  meaning 

*  to  address  Ireland,  presume  not  at  present  to 
fill  up  the  plan  or  pve-occupy  the  mode  of  its 


was  objected  to,  as  holding's  place  under  the 
crown,*  but  the   attomey-general  insisting 

•  '*  Where  the  king  is  partie,  one  shall  not 
challenge  the  array  lor  favour,  &c.  because 
in  respect  of  allegeance  he  oug^ht  to  favour 
the  kins  more ;  but  if  the  sheriffe  be  a  vade- 
lectof  the  crowne,  or  other  meniall  servant  of 
the  king,  there  the  challenge  is  good.  And 
likewise  the  king  may  challenge  the  array  ibr 
favour."    Co.  Litt.  156,  a. 

To  that  part  of  the  above  passage  which 
ends  with  the  words — "  he  ought  to  favour 
the  king  more,"  Mr.  Hargrave  has  annexed 
the  following  note  : 

"  Ace.  Keilw.  10ft.  a.  But  lord  Hale  is  of  a 
diflerent  opinion^  for  he  expressly  allows 
challenges  for  fmnmr  to  prisoners  in  treason 
and  felony,  and  consequently  so  far  against 
the  kins,  %  Hal.  His.  PI.  e.  371.  Though, 
too,  lord  Coke's  doctrine  should  be  admitted, 
the  reason  he  eives  for  it,  which  is  almost  in 
the  words  of  the  case  of  Vi  E.  4,  cited  in  the 
margin  from  Fitzherberf  s  Abridgement, seems 
:  rather  unsatisfactory ;  but  a  better  principle 
-  to  found  the  rule  upon  was  not  unobvious. 


<  execution,  we  have  thoagnt  it  our  duty  to  !  namely,  that  from  the  extensive  variety  ot 


*  speak. — ^Answer  us  by  actions ;  you  have 

*  taken  time  for  consideradon ;  fourteen  long 
<  years  are  elapsed  since  the  rise  of  your  asso- 
^  ciations ;  and  in  1789  did  you  imagine  that 
'  in  1798  this  nation  would  still  remain  unre- 

*  presented  P  How  many  nations  in  thisinter- 

*  val  have  gotten  the  start  of  Ireland?  How 

*  many  of  your  countrymen  have  sunk  into 

*  the  grave?* — ^In  contempt  of  our  said  lord 
the  king,  in  open  violation  of  the  laws  of  this 
kingdom,  to  tne  evil  and  pernicious  example 
of  all  others  in  the  like  case  ofiending,  and 
against  the  peace  of  our  ssud  lord  the  king,  bis 
crown  and  dignity.— Whereuvon  the  said 
attorney-general  of  our  said  lord  the  kine, 
who  for  our  said  lord  the  king  in  this  behsJf 
orosecutes  prays  the  consideration  of  the  court 
here  in  the  premisses,  and  that  due  process 
of  law  may  be  awarded  against  him  the  said 
Archibald  Hamilton  Rowan  in  this  behalf,  to 
make  him  answer  to  our  said  lord  the  king 
touching  and  concerning  the  premisses  afore- 
said. ARTHua  Wolfe. 
ThamoM  EeumiSf  Attorney^ 

Received  the  9th  of  3une  VJ^,^Copy) 

To  this  information  Mr.  Rowan  appeared 
bv  Matthew  Dowling,  gent,  his  attorney,  and 
pleaded  the  gcneralissue— Not  Guilty—and 
the  Court  having  appointed  Wednesday  the 
29th  day  of  January,  1794,  for  the  trial  of  the 
said  issue,  the  undernamed  persons  were 
sworn  upon  the  jury : 
Sir  F.  Hutchinson,  hart. 
Frederick  Trench,  esq. 


William  Duke  Moore, 
Humphry  Minchin, 
Richard  Manders, 
peorge  Palmer, 
Upon  calling,  ever  the  juiyi  John  Read, 


John  Read, 
Robert  Lea, 
Richard  Fox, 
Chris.  Harrison, 
George  Perrin, 
Thomaa  Sherrard. 


the  king's  connexions  with  his  subjects, 
through  tenures  and  offices,  \i  fatour  to  him 
was  to  prevail  as  an  exception  to  a  juror,  it 
might  lead  to  an  infinitude  of  objections,  nmi. 
so  operate  as  a  serious  obstruction  to  justice 
in  suits  in  which  he  is  a  party.*' 

And  to  the  words  '<  there  the  challenge  is 
good,"  Mr.  Hargrave  has  subjoined  the  fouow 
mg  observations : 

**  Lord  Coke  having  immediatelv  before 
expressed  that  the  array  shall  not  be  chal- 
lenged for  favour  against  the  king,  he  must 
be  here  understood  to  consider  being  a  vadeleo^ 
or  other  menial  servant  of  the  eromh^  as  a 
principal  challenge  to  the  arrev,  for  otherwise 
tie  would  be  inconsistent;  unless  indeed,  he 
is  supposed  in  the  first  instance  to  state  a 
general  rule,  and  in  the  second  an  exception 
to  it,  which,  as  his  words  are,  would  De  a 
strained  construction.  It  is  also  strong  evi- 
dence of  lord  Coke's  intending  to  give  this 
challenge  to  the  array  as  a  principal  one,  that 
he  elsewhere  represents  being  a  urvant  cf 
either  party^  where  the  suit  is  between  8ubk>> 
jects,  as  a  principal  challenge,  both  to  the 
array  and  to  the  polls.  See  mprii  and  also 
pott.  157,  b.  However  lord  Hale  will  not 
allow  this  sort  of  exception  to  a  juror  to  be 
more  than  a  challenge  to  the  favour  in  trials 
for  treason  or  felony,  citing  for  authority 
from  Fitzherbert's  Abridgement,  a  case  in 
3  H.  6.  which  is  a  decision  in  point  bv  the 
whole  court;  to  which  may  be  added  the 
dictum  in  the  year  book  of  4  H.  7, 9.  Also 
the  practice  since  lord  Hale's  time,  seems  to 
have  accorded  with  his  doctrine,  there  being 
subsequent  instances  in  print,  in  which  suen 
an  exception  wben  taken  to  the  polls  has 
been  disallowed,  but  not  one  I  believe  of  its 
being  received.  The  instances  of  disallowmg 
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upon  tbe  iUeplily  of  the  objectioDi  and  ob- 
sorving  that  U  went  aniost  all  that  was 
bonourahle  and  respectable  in  the  land,  it 
was  over-ruled  by  the  court  Richard  Fox. 
when  called  to  the  book,  was  mtenogated 
whether  he  had  ever  given  an  opinion  upon 
the  tulyect  then  to  be  tried,  to  which  he 
answered,  that  be  did  not  know  what  tbe 
subject  of  the  trial  was.  Tbe  same  i)uestion 
was  put  to  Thomas  Sbenard,  who  returned  a 
similar  answer. 

Joshua  Dixon,  who  had  been  sworn  upon 
the  jmy,  without  any  objection^  here  stated, 
that  be  had  ^ven  an  opinion  upon  tbe  sub- 
ject, upon  which  Mr.  Attomev-general  coiw 
Wnted  tfaat  he  should  be  withdrawn,  but  pro- 
tested against  the  right  of  the  defendant's 
counsel  to  examine  thejuiors  as  they  had  done. 
If  they  had  any  objection,  they  ought  to  make 
tlieir  challenge,  and  support  it  by  evidence. 

The  counsel  for  the  defendant  answered, 
that  they  w<iuld  not  acquiesce  in  the  consent 
of  the  attorney-general  to  withdraw  the  juror, 
if  their  examination  was  to  be  objected  to; 
and  intimated  that  the  juror  ought  to  be  with* 

without  any  oonaent  whatever  being  entered 
into. 

the  exception  as  a  prin<;ipal  challenge,  .to 
which  I  shall  refer,  are  Mr.  Hampden^s  trial 
in  the  King's-bench,  Hill,  36,  Cha.  9,  for  a 
misdemeanor,  and;  sir  William  Parkyns^s  at 
the  Old  Bailey  in  1695,  for  hi^h  treason.  See 
Sute  Trials  by  Howell,  voL  IX.  p.  1057 ;  and 
vol.  XIII.  p.  75.  In  tbe  former  Um  point 
was  sharply  Argued,  on  challenges  by  Mr. 
Hampden  of  two  jurors  for  having  omces  in 
the  l^uig*s  forest ;  and  as  the  counsel  for  Mr. 
Hampden  relied  on  lord  Coke,  and  on  Ilolle's 
Abriagemcnt  of  the  case  of  22  E.  4,  here 
tiled  \y  lord  Coke  in  the  margin,  as  the 
ground  of  his  doctrine,  so  tbe  court  adjudged 
against  the  exception  as  a  principal  challenge, 
on  the  authority  uf  the  case  of  3  H.  6,  cit^ 
by  lord  Hale.  In  the  latter,  sir  WilDam 
Psrkvns  challenges  two  fur  being  servants  of 
the  king;  but  was  informed  by  lord  Holt, 
that  (t  was  no  cause  of  challenge.  The  first 
of  these  instances  was  a  direct  adjudication ; 
but,  however,  it  k>ses  part  of  its  weight,  in 
consequence  of  having  occurred  in  an  ill  time, 
whilst  lord  JefFeries  presided  in  tbe  KiugV 
bench,  and  of  being  accompanied  witli  ungrar 
xious  and  unbecoming  language  from  him  in 
respect  to  both  C<^e  and  iioUe.  This  second 
was  rather  an  extra-judicial  opinion,  because 
the  counsel  for  the  crown  consented  to  put 
by  the  jurors  objected  to,  on  the  ground  of 
beinff  kmg's  servants,  unless  there  should  be 
a  defect  of  otber  jta*ors,  which  didnot  happen. 
But  lord  Holt  declared  against  the  challenge, 
in  the  most  absolute  and  unreserved  tenns, 
as  if  it  would  not  bear  arguing.^' 

On  this  subject  see  also.  Hawk.  P.  C.  ch. 
45,  sections  d2  and  33,  cited  anU^  VoL  IX.  p. 
1057.. 


Uenupoo  the-AttoiiMMtiittfl  detbed  that 
the  juror  might  be  withdrawn. 

Cmrucl  far  the  Cromn. — Mr.  Attomej- 
genera),  [the  right  Hon.  Artiiur  Wolfe ;  after- 
wards .  lord  chief  justice  of  tbe  court  ^t 
RingVbench,  and  viscount  KHwardcnl;  Mr. 
Prime-serjeant,  [James  Fh^endd] :  Mr.Soli< 
c!t6r-gcneraI,[JohnToler;  m  17OT,  atConiev- 
genei^ ;  in  r600,  brd  chief  jnstiee  iji  the 
Common  Pleas,  and  lord  Norbury];  Mr. 
Frankland ;  Mr.  Raxton. 
-  J  gent. — Mr.  Kemmis. 

Coumdfor  the  DefendMi.^Ur.  Curiin, 
fin  1806  master  of  the  rolls] ;  Mr.  Recorder; 
Eir.  Fletcher  [afterwards  one  of  tbe  Ju&tkt* 
of  the  court  of  Conttnon  Plens.]* 

iigtfn/.— Mr.  Dowting. 
[Mr.  RuMon  opened  the  pleadings-l 

Mr.  Aitamey  Geaefw/.^^My  Lord  and  Gen* 
tlemenof  the  Jury:  In  this  eaee.  betvreen  t^ 
King  and  Archibald  HamiHon  Kowmn,  Esq.  h 
b  my  duly  to  prosecute  on  bdalf  of  tbe 
crown.  The  traverser  in  this  cnse«  geoUe- 
roen,  stands  accused  upon  an  inlbniiatisa 
filed  er  qfifcw^  by  tbe  king's  attofxifly«geiiat]. 
for  pobliahiag  :a  seditious  libel.  It  is  bj 
duty  to  ky  the  £ictsof  this  case  befiwe  yoo^ 
it  will  be  the  duty,  of  another  of  fab  nmct^'i 
servants  to.obaeive  upon  the  evidence.  IslolsH 
state  the  nature  of  toe  charge  nnd  the  qoes- 
tioos  you  are  to  tryi  I  will  thea  state  such 
cireomstances  «s  are  oeceseaiy  to  be  takea 
into  your  consideratioD,  for  the  purpose  d 
undentandin|  *  and  expoundii^  tbmt  paprr 
wliich  tbe  information  ebaige»  to  be  «  mals- 
ciotts  and  seditious  libel. 

Tbe  iufonBation  charges,  tint  ArchifaaU 
Hamilton  Rowan,  maliciously  dcaigatng  and 
intending  to  excite  and  difibse  amoffi^t  tbe 
subjects  of  this  realm  discontents,  diaimectioD, 
and  distoyalty  to  the  king  and  govenunent, 
and  to  raise  very  danemna  seditioiis  and 
tumults,  and  to  draw  tne*  govcmment  ints 
scandal,,  infamy,  and  di^race,  and  to  incke 
the  subjects  to  attempt,  by  Amre  and  witk 
arms,  to  make  alterations  in  the  govemmeiit, 
and  to  exdle  the  sui]9ecta  to  anarchy,  to  ovei^ 
turn  the  constitution  and  overawe  the  kps- 
lature  of  tbe  kin^om,  did  publish  the  bfad 
set  forth  in  the  inlbmation.  In  this  case, 
therefore,  it  will  be  for  you,  gentlemen,  upon 
the  evidence  which  shall  be  laid  before  voti, 
to  determine  whether  the  traverser  bais  beca 
the  publisher  of  that  paper  or  not.  1  shall, 
m  tne  course  of  what  1  am  to  oiler  to  the 
court  and  to  you,  read  the  vety  libel  itsc!f, 
and  make  such  observations  as  occur  to  me 
to  be  proper  in  the  present  state  of  tbe  busi- 
ness. Previous,  however,  to  ray  doing  so,  I 
will  take  the  liberty,  gentiemen,  ofiteung  to 


*  Mr.  Emoset  and  some  other  ^ntitomen, 
who  had  been  originally  eoncemed  io  tbs 
cause,  as  counsel  for  the  defendant,  feehn^:  s 
personal  iaterost,  declined  any  kk^er  nctm^ 
m  that  ciqpaci  ty.    Ori^.  £d. 
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yon  some  fiicts  and  circumstatice^  that  afrpear 
to  me  deserving  of  attention  in  the  invest!^- 
tion  of  the  matter  hefore  von;  and  in  domg 
so,  I  shall  carefully  avoid  mentioning  many 
i^cts  and  circumstances  which  those  disgrace- 
fld  times  have  furnished,  that  might  lead  your 
verdict  one  way  or  the  other.  I  shall  not 
attempt  to  excite  your  passions.  I  am  happy 
sit  Tength  that  this  case  has  come  before  an 
iftipartial  jury.  It  had  long  been  the  desire 
of  every  good  man  that  this  matter  should 
efytae  to  trial  before  that  constitutional 
tribunal  who  stand  arbiters  in  this  case,  to 
pfoteet  the  accused  against  the  power  of  the 
cfown :  not  resembling  any  of  those  prosecu- 
tions which  the  turbulence  of  former  times 
haKe  excited,  you  are  assembled,  with  that 
coolies^  which  the  solemnity  of  the  occasion 
reijuires,  to  determine  whether  Mr.  Rowan  be 
guihy,  criminally,  of  the  offence  charged 
against  him.  Take  the  libel  mto  your 
co^siden'tion,  and  determine,  as  the  law 
Hon  allows  you  to  do,  whether  it  be  a 
T|be))oas  publication,  tending  to  excite  sedi- 
tion, to  overawe  the  government, — or  lend- 
ing to  produce  any  of  the  effects  imputed 

to  It. 

I  shall  now  proceed  to  state  a  few  facts 
v^hich  I  said  it  was  my  duty  to  do.  I  shall 
oall  your  attention  to  the  historv  of  the  times 
cft)Out  which  this  libel  was  published : — No 
man,  let  his  situation  be  what  it  may,  can  be 
too  cauftous  in  uttering  what  ought  not  to  be 
said,  which  might  influence  yout  judgment 
iip«on  your  6aths ;  and  in  that  office  which  I 
hold,  which  is  the  office  of  the  people  as  well 
aft  of  the  crown,  it  is  mofe  than  a  common 
duty  to  lake  care  not  to  step  beyond  that  line 
ithich  leads  to  common  justice.  I  am  war- 
ranted by  the  authority  of  a  court  of  justice, 
—by  the  proceedings  of  the  King's  bench  in 
England, — by  the  opinion  of  a  judge  of  as 
liiuch  spirit  and  independence  as  any  man, — 
1  alkide  to  the  case  of  the  printer  of  the 
Morning  Chronicle,  in  which  lord  Kerjyon  in- 
fbrrtis  the  jury,*  that  it  is  necessary  in  cases 
of  this  kind,  to  attend  to  the  circumstances 
arid  history  of  the  times  in  which  the  libel 
was  published.  They  tend  to  explain  the 
iHoiives  which  induced  the  pubHcation,  and 
the  meaning  of  the  libel  itself.  He  says  it  is 
im^^sible  lor  the  Court  or  a  jury  to  shut  their 
ears  against  the  history  of  the  times.  Be- 
Mt(S  tnat  common  principle,  I  am  the  more 
justiliBble  m  what  I  shall  state,  because  the 
libel  charged  comes  from  that  body  of  men 
wh6  have  constituted  themselves  by  the 
name  of  "  The  Society  of  United  Irishmen  in 
Dubliii."  From  the  time  of  the  restoradon 
of  otw  constitution— IVom  the  year  1784 — ^to 
the  yetr  1792,  this  country  advanced  in  pros- 
pemy  with  a  regular  progress  and  gradation. 
The  agriculture,  commerce,  and  police  im- 


•  9&b  lord  chief  justice  Kcnyon's  chaise  to 
Ihii  jury  ia  the  cate  of  Lambert  An\l  ol£ers, 
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proved ;— the  civitization  of  the  country  pro- 
ceeded uniformly  from  year  t6  year; — the 
commonalty  began  to  enjoy  blessings  they 
had  been  strangers  to — ships  crowded  in  ouf 
harbours— commerce  occupied  our  ports — 
— culture  in  our  fields,  ana  peace  and  happi- 
ness every  where  prevailed.  The  French 
revolution  took  place,  when  there  were  found 
many  men,  who  from  situation,  from  circum- 
stances, from  ambition,  were  desirous  of  com- 
motion. Clubs  were  formed  in  the  metropolidf 
with  the  avowed  intention  of  improving  the 
constitution,  for  they  must  assume  some  pte- 
text;  but  with  a  view,  I  fear,  Under  colour  of 
that,  to  overturn  it  They  subsisted  here  iiK 
this  town  under  different  names,  till  at  leugthf 
[h  17 9 T,  they  formed  themselves  into  a  ekAy 
called**  The  Society  of  United  Irishmen,"  con- 
sisting at  first  of  a  small  number,  composed 
of  various  classes  of  rhen,  certainly  some  of 
them  of  the  learned  professions,  some  of  the' 
lowest  members  in  the  community.  In  J79t 
they  contimied  to  pour  upon  the  public  daUy 
publications,  setting  forth  the  mstresses  of 
the  people,  teaching  them  to  be  discoUtented 
with  their  situation  and  the  government  o^ 
the  country.  Things  thus  proceeded  down  ta 
the  latter  end  of  the  year  1792. 

In  the  latter  end  of  autumn,  1792,  the  allied 
armies  retired  firom  the  kingdom  of  France : 
the  convention  of  that  kingdom  began  to  hold 
a  high  language,  and  to  talk  of  oversetting 
the  government  of  kings.  An  att^k  was 
made  upon  regal  authority,  a  spirit  was  stirred 
among  those  desirous  of  sucn  schemes — it 
seemS  to  inspire  them.  There  was  a  talk  of 
overturning  the  government  v^f  king,  lord^, 
and  commons — success  at  the  same  time 
seemed  to  cro^n  the  arms  of  the  FreUch ; 
they  advanced  beyond  their  own  territory, 
and  menaced  an  attack  upod  the  United  States 
of  Holland.  In  this  situation  of  things,  there 
did  pervade  a  gloomy  apprehension  for  tiie 
safety  of  the  country.  Emissaries  from 
France  w6re  spread  throughout  Europe;  a 
new  array  of  a  new  corps  was  made  in  DubliA 
in  the  noon  day,  decorated  with  emblems  of 
sedition ;  they  were  to  parade  in  your  streets, 
and  to  be  marshalled  in  your  squares.  The 
volunteers  of  Ireland, — a  name  revered  by 
this  coimtry  and  by  every  good  man  loving 
the  constitution, — that  sacred  name  was 
made  a  cloak  for  arming  a  banditti,  which 
arraigned  the  constitution  and  degraded  the^ 
name  of  volunteer;  a  national  guard  wtis 
formed  upon  the  plan  of  those  in  Paris. 

It  is  notorious  to  every  man  in  Ireland,  to 
every  man  in  the  British  dominions,  that  such 
men- assembled  with  clothing  of  a  particular 
uniform,  with  emblems  of  harps  divested  of  the 
royal  crown;— every  thing  was  undertaken 
to  spread  the  spirit  which  animated  them- 
selves; and  can  any  man  forget  the  situation 
of  DubHn  m  September,  October,  and  No- 
vember, 1792,  which  caused  apprehensions  in 
those  who  were  well  affected  to  the  govern- 
ment aad  tnuimullity  of  the  countiy?  Cm 
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anjr  maa  forget  the  state  of  the  nation  at  this  i  cerober.  The  society,  I  say,  assembled,  and 
period?  her  credit  was  shaken,  good  peo-  |  they  agreed  upon  a  certain  address  to  tbe  to- 
pie  stood  appalled ;  those  loving  peace  stood  '  lunteers  of  Ireland,  and  Dr.  Drennan  is  there 
astonished  at  the  languidness  oTgovemment    stated  to  have  been  in  the  chair,  and  the  tn- 


At  length  that  eovernmcut  came   forward 
which  had  never  slept,  but  had  been  proceed- 


verber  secretary,  at  that  meeting.    At  that 
meeting  the  address  to  the  volunteers  was 


ing  with  mildness,  determined  not  to  go  forth  *  agreed  upon,  which  is  the  libel  charaed  against 
to  action,  nor  have  recourse  to  any  severer  '  Mr.  Rowan  as  being  guilty  of  publishing  it. 
remedies  until  every  man  in  the  state,  who  |  Under  that'address,  this  was  to  be  done  ;-^lhe 
had  a  momeuVs  reflection,  must  see  the  volunteers  of  Dublin  were  to  be  called  into 
necessity  of  the  exertion.  The  troops  are  {  action,  and  those  papers  were  to  be  dispersed 
summoned  to  meet,  the  guards  are  summoned  |  among  them.  For  that  purpose  the  several 
to  assemble,  and  the  first  battalion  of  national  volunteer  corps  at  that  time  existing  in  Dub- 
guards  were  to  have  paraded,  clothed  like  lin  were  summoned  to  assemble  in  a  liouse  in 
Frenchmen.  The  night  before,  the  lord  lieu-  I  Cope-street,  belonging  to  Pardon,  a  fencings 
tenant  had  summoned  the  council  of  the  '  master,  upon  the  16th  of  December.  Ac 
kingdom;  upon  that  night,  a  proclamation  j  cordingly  upon  that  day,  the  several  corps  of 


issued,  stating  that  there  were  intentions  to 
assemble  men  in  arms,  with  seditious  signs ; 
and  apprehending  danger  from  their  so  as- 
sembling, it  prohibiled  their  meeting.  The 
proclamation  isiued  on  a  Saturday  night,  and 
It  produced  that  satisfaction  which  all  good 
men  desirous  of  order  seek  to  enjoy ;  and  they 
felt  once  more  the  pleasurable  assurance  that 
they  had  a  government.    Appalled  by  this 


volunteers  aid  go  with  side  arms  to  this  nenc- 
in^.school  in  Cope-street.  The  traverser  was, 
I  oelieve,  at  the  head  of  one  of  these  corps ; 
another  very  celebrated  name  was  at  the  bead 
of  another  of  them,  James  Napper  Tandy. 
Who  was  at  the  head  of  the  others  I  am  not 
able  to  inform  you.  But  in  the  aflemooo  of 
the  16th  of  December,  several  volunteers 
with  uniforms  and  side  arms,  assembled  in  the 


proclamation,  the  corps  did  not  meet  on  the  |  fencing-school.  In  this  fencing-school,  gen- 
8th  of  December  as  it  was  intended,  though  ;  tlemen,  there  was  a  gallery,  and  into  that 
some  few  were  seen  dressed  in  the  national  :  gallery  there  was  such  public  access  that  what 


guard  uniform,  parading  the  streets  with  a  j  passed  below  may  be  said  to  have  passed  in 
mob  crowding  at  their  heels ;  but  however  the  face  of  the  world ;  to  such  excess  had 
nothing  followed.  They  were  seen,  and,  '  those  iiersons  carried  their  desis^ns,  as  lo  ex- 
blessed  be  God !  they  were  seen  no  more.  pose  them  to  open  view ;  and  if  I  state  what 
This  proclamation,  haviii^  for  its  object  the  is  not  true,  there  are  one  hundred  persons  in 
preservation  of  the  peace  ofthis  kingdom  and  the  volunteer  corps  of  the  city  of  Dublin,  out 
the  city  in  particular,  mildly  and  coolly  cau-  '  of  whom  a  multitude  may  be  called  to  oon- 
tickling  all  men  against  those  measures,  held  tradict  me.  The  corps,  I  say,  assembled  in 
out  the  conseouences  that  must  necessarily  ,  that  room.  There  stood  in  the  middle  of  the 
follow,  if  they  aid  not  obey ;  — a  proclamation  room  a  table,  and  there  was  a  vast  number  of 
which  received  the  applause  of  tne  great  and  printed  paners  brought  in  and  placed  on  the 
good,  of  the  lovers  oi  socicK,  and  of  every  |  table.  Tne  different  corps  entered  into 
man  not  lost  to  the  sense  of  order  and  the  !  several  resolutions,  having  taken  into  dieir 
constitution ;  but  odious  to  every  man  who  wise  consideration  the  proclamation  issued  by 
was  attached  to  the  Society  of  United  Irish-  '  the  lord  lieutenant  and  council ;  the  necessity 
men,  and  whose  views  corresponded  with  it.  I  for  issuing  it  is  investigated,  eachof  thecoips 
While  I  speak  of  that  society  let  me  not  be  took  severally  into  their  consideration  the 
understood  as  imputing  to  everv  man  who  is  propriety  of  it,  and  next  day  published  their 
in  it,  those  illegal  motives  which  I  impute  to  '  different  sentiments  all  expressive  of  strong 
the  society  in  general :  there  might  have  |  disapprobation.  So  that  it  is  manifest  they 
been  in  it,  no  doubt,  many  well  meaning  per-  >  were  brought  publicly  together  for  a  state 
sons,  for  there  were  men  picked  up  mdus-  purpose,  aiMl  to  debate  a  state  matter, 
triously  to  lend  their  names,  in  the  streets,  in  While  these  resolutions  were  in  discussion, 
the  lanes,  in  the  markets,  in  the  highways,  Mr.  Tandy  and  Mr.  Rowan  were  seen  to  take 
and  in  the  fields,  even  the  rich  and  industri-  ,  from  the  table  the  printed  papers  that  lay  upoa 
ous  grazier  was  procured  to  lend  his  name,  it,  and  disperse  them  among  the  several  vo* 
To  the  good,  this  proclamation  gave  pleasure    '     '  "     '  '  "'  .      .       - 

and  satisfaction,  to  the  bad  it  became  odious 


lunteers  wtio  stood  around  theoi,  and  to  hand 
them  from  the  lower  room  to  persons  in  the 


and  detestable;  and  they  accordingly  formed  eallery,  and  to  persons  not  in  their  ooofi- 
the  intention  of  bringing  the  government  into  :  aence;  they  were  handed  up  promiscuously 
disgrace  for  issuing  tnat  procEunation.  I  to  any  man  there,  and  to  many  persons  in  the 

A  few  days  after,  I  am  not  aware  of  the  streets,  that  evening  and  the  next  day;  thej 
particular  day,  but  a  few  days  after  the  issuing  were  flung  put  of  the  windows  to  the  mob  that 
the  proclamation,  the  society  assembled  ;  the  .  stood  round  the  room. 


froclamation  was  upon  the  7th,  the  address 
speak  of  was  published  the  16th  of  De- 
cember. The  meeting  therefore  must  have 
been  between  the  7th  and  the  16th  of  De- 


These,  gentlemen,  are  the  circumstances 
which  preceded  die  pubUcation  of  this  paper 
b^  the  traverser:  it  will  be  ibr  you  to 
sider  with  what  view  and  putpose  a 
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like  this  was  composed  and  thus  dispersed. 
If  you  believe  it  was  a  candid  and  fair  discus- 
sion upon  constitutional  subjects,  or  upon 
^evances  real  or  supposed,  you  will  not  con- 
sider it  as  a  libel :  out  if  from  internal  evi- 
dence in  the  paper  itself,  and  from  the  cir- 
cumstances attending  it,  you  believe  it  was 
no  such  thing[,  but  tHat  it  was  published  with 
a  view  to  raise  discontents  against  the  go- 
vernment— to  disturb  the  people— to  overawe 
the  parliament,  or  any  branch  of  the  state, 
then  you  must  find  him  guilty.  You,  gentle- 
men, will  take  the  paper  into  yoiu*  room  with 
you ;  consider  it  coolly,  and  aiseharged  from 
all  you  have  heard  abroad  respecting  it,  and 
determine  in  your  own  minds  whether  it  be 
possible  to  give  it  any  other  construction  than 
that  which  the  information  has  ascribed  to  it. 
I  will  submit  to  vou,  gentlemen — to  you 
alone  I  desire  to  submit — the  cool  examina- 
tion of  that  paper,  upon  the  paper  itself.  It 
is  impossible  with  all  the  ingenui^  (and  he 
who  comes  afler  roe  on  the  other  side,  has  as 
much  ingentuty  as  any  man)  to  show  that  it 
was  not  written  for  the  purpose  of  overawing 
the  legislature,  or  to  account  for  it  in  any 
other  way. 

This  brings  me  now  to  the  libel  itself,  and 
as  it  has  not  been  read  to  you  in  this  court, 
for  in  open  court  I  wish  it  to  be  read,  I  will 
read  it,  and  make  such  observations  as  I 
think  necessary.  "  The  Society  of  United 
Irishmen,  at  Dublin,  to  the  volunteers  of 
Ireland.  William  Drennan,  chairman,  Ar- 
chibald Hamilton  Rowan,  secretary.  Citi- 
zen soldiers;" — a  language, gentlemen,  which 
excites  ideas  in  one's  mind  that  cannot  be  de- 
scribed. You  wil I  perceive  in  this  publication 
the  frippery  of  the  French  language  as  now 
used ;  and  those  ideas  will  be  excit^,  which 
must  fill  the  mind  of  every  man  who  regards 
religion,  society,   or  peace,  with  terror  and 

alarm. ^*  Citizen  soldiers ;  you  first  took 

up  arras  to  protect  your  country  firom  foreign 
enemies,  and  from  domestic  disturbance. 
For  the  same  purposes  it  now  becomes  neces- 
sary that  you  should  resume  them." — ^The 
society  of  United  Irishmen,  who  say  they  are 
no  corporation,  yet  as  if  they  were  a  corpora- 
tion, presume  to  tell  the  armed  people  of 
Ireland  when  it  is  they  should  assemble :  is 
that  or  is  it  not  tending  to  sedition }  Is  it  or 
is  it  not  assuming  a  power  to  overawe  the 
parliament  and  overturn  the  government 
Itself?— '^  A  proclamation  has  been  issued  in 
England  for  embodying  the  militia,  and  a 
proclamation  has  been  issued  by  the  lord 
lieutenant  and  council  in  Ireland,  for  repress- 
ing ail  seditious  associations.  In  consequence 
or  bath  these  proclamations,  it  is  reasonable 
to  apprehend  danger  from  abroad,  and  dan- 

fer  at  home.  For  whence  but  from  appre- 
ended  danger,  are  those  menacing  prepara- 
tions for  war  drawn  through  the  streets  of 
this  capital/'  Talluding  to  some  cannon  which 
were  drawn  tnrough  the  streets  a  few  days 
before  to  protect  the  inhabitants  against  the 


dangers  apprehended,)  ^  or  whence,  if  not 
to  create  that  internal  commotion  which  was 
not  found,  to  shake  that  credit  which  was  not 
affected,  to  blast  that  volunteer  honour  which 
was   hitherto   inviolate,**— What !    did   the 
proclamation  forbidding  seditious  associations 
and  assemblies  of  men,  with  banners  expres- 
sive of  disloyalty,  violate  the  honour  of  that 
glorious  institution,  which  was  raised  to  pro- 
tect and    support  that  constitution,    which 
those  seditious  men,  calling  themselves  volun- 
seers  were  assembled  to  destrov,  and  this  so- 
ciety of  United  Irishmen  did  wish  to  over- 
turn ?  That  is  what  is  stated  in  this, — for  so 
I  will  call  it  until  you  teach  me  another  lan- 
guage,— this  abominable,  seditious  libel. — 
— "  Are  those  terrible  suggestions  and  rumours 
and  whispers,  that  meet  us  at  every  corner, 
and  agitate  at  least  our  old  men,  our  women^ 
and  children  ?  Whatever  be  the  motive,  or 
from  whatever  quarter  it  arises,  alarm  has 
arisen;  and  you,  volunteers  of  Ireland,  are' 
therefore  summoned  to  arms  at  the  instance 
of  government,  as  well  as  by  the  responsibi- 
lity attached  to  your  character,  and  the  per- 
manent  obligations  of  your  institution." — 
First  you  will  observe,  gentlemen,  they  make 
the  ancient  volunteers  those  whose  honour 
was  wounded  and  blasted  by  the  proclama- 
tion, and  then  they  tell  them  that  the  pro- 
clamation has  summoned  them  to  assemble 
in  arms — strange  inconsistency  of  rhapsody ! 
With  re^rd  to  such  parts  as  are  uninlelli* 
gible,  for  there  are  many  parts  the  most  bom- 
bastical  and  absurd  that  ever  appeared  in  any 
publication,  I  pass  them  over ;  it  is  not  my 
wish  to  criticise  upon  them.  ''  We  will  not  at 
this  day  condescend  to  quote  authorities  for 
the  right  of  having  and  of  using  arms."    Who 
had  called  in  question  the  right  of  the  people 
to  carry  arms  ?  Is  it  because  the  government 
said,  that  arms  should  not  be  used  to  the  de- 
struction or  danger  of  the  people,  that  there- 
fore the  legality  of  carrying  them  is  ques* 
tioned? — "But   we   will    cry   aloud,    even 
amidst  the  storm  raised  by  the  witchcraft  of 
a   proclamation,*' — is  that   a   direct  charge 
against  government,  that  they  laid  a  scheme 
to  raise  a  storm  ?— "  That  to  your  formation 
was  owing  the  peace  and  protection  of  this 
island,  to  your  relaxation  has  been  owing  its 
relapse  into  impotence  and  insignificance,  to 
your  renovation   must   be  owing  its  future 
freedom,  and  its  present  tranquillity.    You 
are  therefore  summoned  to  arms,  in  order  to 
preserve  your  country  in  that  guarded  quiet, 
which  may  secure  it  from  external  hostility, 
and    to   maintain    that    internal    reeimen 
throuo;hout  the  land,  which   superseding  tL 
notorfous  police  or  a  suspected  militia,  may 
preserve  the  blessings  of  peace  by  a  vigilant 
preparation    for   war."  —  Now,    gentlemen, 
here  you  see  a  reflection  cast :    if  they  meant 
to  state  a  grievance,  or  to  reason  upon  a  point 
of  constitution,  why  not  do  it  ?— They  had  a 
right.    But  does  that  mark  the  meaning  and 
intention  of  the  publication?   Why  retlect 
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upon  leg»l  establiahmeoUy  aci  vb/  endea* 
vour  U>  cry  down  a  body  of  men,  yrhieh  it  was 
well  known  to  be  in  the  contepiplation  of  go- 
vernment to  raise  ?  They  endeavoured  4o  ren- 
der odious  the  militia  before  it  was  created, 
because  tbey  foresaw  it  would  protect  the 
state  against  the  schemes  which  they  bad  i 
formed. 

They  pest  inform  tbese  men,  that  tbey  are  , 
not  embodied^  as  before  stated,  for  the  pro-  ' 
tectiun  of  their  country,  but  to  resist  a  body 
of  men  about  to  be  constituted  by  government 
for  the  protection  and  safety  of  the  state,  but 
whom  they  are  pleased  to  dcx-m  suspicious.  . 
Is  not  this  to  raise  disturbance  ?  Is  not  this  to  i 
excite  tumult?    *^  Citizen  soldiers,  to  arms! 
Take  up  the  shield  of  freedom  and  the  pledges 
of  peace, — peace  the  motive  and  end  of  vour 
virtuous  institution.  War,  an  occasional  duty, 
ought   never   to   be   made  an    occupation. 
£very  man  should  become  a  soldier  in  the 
defence  of  his  rights ;  no  man  ought  to  con- 
tinue a  soldier  for  offending  the  rights  of  i 
others.    The  sacrifice  of  life  m  the  service  of  I 
our  country  is  a  duly  much  too  honoiuablc  | 
to  be  entrusted  to  mercenaries,  and  at  this 
time^  when  your  country  has  by  public  au- 
tbonty  been  declared  in  danger,  we  conjure 
you  by  your  interest,  your  duty,  and  your 
glory,  to  stand  to  your  arms,  and  in  spite  of 
1^  police,  in  spite  of  a  fencil)le  militia," — 
the  police  established  in  the  different  coun- 
ties are  first  represented  in  an  odious  light 
to  tlie  volunteers ;   a  reflection  is  cast  upon 
the  militia,  and  now  the  mercenaries  are  stig- 
matized, and  a  distinction   taken    between 
them  and  the  volunteers  of  Ireland,  thus 
aummoned   by  this   corporation  of  United 
Irishmen. — ^*  In  virtue  of  two  proclamations 
tp  maintain  good  order  in  your  vicinage,  and 
tranquillity  in  Ireland.    It  is  only  by  the  mili- 
tary array  of  men  in  whom  they  confide, 
whom  they  have  been  accustomed  to  revere 
as  the  guardians  of  domestic  peace,  the  pro- 
tectors of  their  liberties  and  Uves,  tliat  the 
present  agitation  of  the  people  can  be  stilled, 
that  tumult  and  licentiousness  can  be  re- 
pressed, obedience  secured  to  existing  law, 
i^id  a  calm  confidence  diffused  through  the 
public  mind,  in  tlie  speedy  resurrection  of  a 
free  constitution,  of  lioerty  and  of  equality." 
-^liere,  gentlemen,  let  me  call  your  atten- 
tion ;  what  meaning  can  be  civen  to  these 
words  by  the  plainest  man  in  the  hall  of  these 
courts?    vvhat!    was  our    free  constitution 
dead  ?   Do  the  gentlemen  intend  by  way  of 
araument  to  excuse  this  as  the  consideration 
Of  a  grievance?   They  tell  the  people  they 
have  no  constitution,  that  they  might  look 
for  another;  is  this  a  cool  disquisition  upon 
a  matter  that  every  man  has  a  right  to  in- 
quire into  ?  is  not  this  to  excite  tumult  ?  **  Li- 
berty and  equality  V  Words,  gentlemen,  lliat 
i|  would  be  painful  to  me  to  observe  upon  to 
the  extent  to  which  they  go,  words  that  sug- 
gest but  too  much  to  every  good  and  reasou- 
4Jblei)und,    ThereisQomviiatbislMPsJiom 


who  would  not  ky  down  his  life  to  pcosenre 
true  liberty  and  eauali^*;  but  these  are  but 
couceptions  to  c^oie  the  iyiorant :  the  vul- 
gar abuse  of  a  constitulion  which  we  posses 
to  the  envy  of  the  world  — "  Liberty  and 
equality,  words  which  we  use  for  an  oppur- 
timity  of  repelling  calumny  aod  of  sayia^, 
that  by  liberty  we  never  understood  unli- 
mited freedom,  nor  by  equality  the  levelling 
of  property,  or  the  destnictioo  of  suboidiosk 
tion.  This  is  a  calumny  invented  by  that 
faction,  or  that  gang,  which  misrepresents  the 
king  to  the  people,  and  the  people  to  the 
king,  traduces  one  half  of  the  nation  to  cajole 
the  other,  and  by  keeping  up  distriist  and  di- 
vision, wishes  to  continue  the  proud  arbitx^' 
tors  ot  the  fortune  and  fate  of  Ireland.*'  Is 
not  this  traducing  the  government?  But  at- 
tend, gentlemen,  to  theu  definitioD  of  liberty. 
— **  Liberty  is  the  exercise  of  all  our  rights, 
natural  and  poUticaJ,  secured  to  us  and  oa 
posterity  by  a  real  representation  of  tiie  pe^ 
pie ;  and  equality  is  the  extension  of  the  c(ia> 
stituent,  to  the  fullest  dimensions  of  the  om- 
stitution,  of  the  elective  franchise  to  the 
whole  body  of  the  people,  to  the  end  that  go- 
vernment, which  IS  collective  power,  may  dc 
guided  by  collective  will,  and  that  legisUtioa 
may  originate  from  public  reason,  keep  pace 
with  public  improvement,  and  terinmate  in 
public  happiness/'  Certainly,  ficntkmco, 
the  sentence  is  very  sonorous,  and  agreeable 
enough  to  the  ear;  but  to  the  mind  it  con- 
veys nothing  but  this,  that  government  is  to 
be  conducted  by  the  will  of  every  m«iu,  high 
aiul  low,  rich  and  poor,  ignorant  and  learnt ; 
the  people  are  to  govern  the  neopLe,  and  how 
tliey  will  do  so,  unhappily  tor  mankind,  has 
been  learned  from  experience. 

Mark  this  next  passage,  gentlemen,  for  I 
confess  I  do  not  understand  it — *^^  If  our 
constitution  be  imperfect,  nothing  but  a  re- 
form  in  the  representation  will  rectify  its 
abuses ;  if  it  be  perfect,  nothing  but  the  same 
reform  will  perpetuate  its  blessings." — ^Tbis 
is  something  like  tobacco  hie. — If  our  consti* 
tutlon  be  imperfect,  nothing  but  a  reform 
will  render  it  perfect ; — ^if  it  be  perlect,  still 
the  reform  is  necessary  to  keep  it  perfect— In 
whatever  light  it  is  viewed,  reform  is  neces- 
sary, and  a  good  constitution  requires  amend- 
ment as  much  as  a  bad  one.  I  do  not  feel  it 
necessary  to  dwell  upon  this,  beciUise  it  is  2« 
unintelligible,  that  it  cannot  deserve  notice. 
But  see  next,  what  endeavours  have  faeea 
used  to  render  odious  among  the  people,  those 
forces  upon  whom  our  peace  ana  tranquillity 
depend. — ''  We  now  address  you  as  citizens, 
for  to  be  citizens  you  became  sokiiers,  nor 
caa  we  help  wishing  that  all  soldiers,  par* 
taking  the  passions  ami  interests  of  the  peoplfi 
would  remember  that  tbey  were  once  citizens, 
that  seduction  made  them  soldiers^  but  na- 
ture made  them  men.*' — How  will  my  learned 
friend  when  he  comes  to  speak  of  tbu  part  of 
the  case  satisfy  you,  th^t  it  was  necessary  ia 
^  pMb)icatk>p  o[  tbl#  P^t|  KG0iiune9di4  ^ 
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refimn  in  parlivuMe^]^  and  t«  he  disieniinated  i  «--wiU  he  able  firet  tg  move  snd  then  to  nm 

^.^^^^   4U «.j-.      »_    A_ii    iU_    __ij:^-_     aU-.     *u^ ^-iJ  ft      TT 1 j-_i .?.  _       ^ 


aaiong  thov^^adi,  to  iell  the  soldiers,  the 
forces  pftiie  eUle,  ij»»t  their  professioQ  was 
dishonourabJe,  tb^t  they  were  miposed  upon, 
tbatibey  should  oat  be  eatnisted  with  the 
protection  of  the  state?  Gentlemen,  I  am 
unwijjing  to  dwell  up^on  these  passag^^i  it  is 
but  necessary  to  meniUop  them  to  show  their 
danger,  if  they  deserve  consideration  you  will 
give  k  to  them,  if  not,  you  will  not  waste 
your  ^attention  upon  them. — *^  That  nature 
made  them  meu.^'-<-'It  required  no  authority 
to  satisfy  them  o£  that. — ^^  We  address  ^ou 
without  aoy  authority,  save  that  of  reason, 
ajad  if  we  obtain  the  coincidence  of  public 
iipinion,  it  is  neither  by  force  nor  stratagem, 
for  we  have  no  power  to  terrify,  no  artifice  to 
c^ole^  no  fund  to  seduce.  liere  we  sit  with* 
out  mace  or  beadIe/'-~What  they  allude  to, 
I  suppose  you,  gentlemen,  apprehend,  ihey 
seem  to  disdain  any  distu^tion  in  civil  insti- 
tutions.— "  Neither  a  mystery,  nor  a  craft, 
nor  a  corporation. — In  ibur  words  lies  all  our 
power,  i;niv£iisal  emancipation, ond  R£pro 
SEMTATivE  j^EOisLATtaE."  In  thcsc  four  words 
lips  all  ti)e  power  oi'  the  United  Irishmen,  ac* 
cording  to  this  publication,  approved  of  by  the 
traverser;  he  himself  a  member  of  that  so- 
ciety, and  secretary  of  the  meeting  which 
composed  it 

**  Universal  emancipation  1"  By  that  I  pre- 
sume is  meant  the  giving  a  right  of  voting 
to  every  m^in  in  the  community.  "  And  re- 
pretsentaiive  legislature!"  The  meaning  of 
these  words  is  mit  too  obvious.  "  The  con- 
stitution*' is  often  in  the  mouths  of  men,  when 
the  destruction  ol  it  is  in  their  hearts.  If  the 
plan  of  these  pepple  were  carried  into  effect, 
where  would  be  the  House  of  Peers? — for  our 
legislature,  gentlemen,  consists  of  Kiujg,  Lords, 
and  Commons.  When  government  is  guided 
by  the  will  of  all  the  people  and  their  force 
carried  into  action,  where  will  be  the  House 
of  Peers  ?  Where  will  be  our  constitution  ?-- 
buried  in  the  anarchy  of  republican  power, 
formed  from  the  dregs  of  the  people ; — A  go- 
vernment consisting^)f  all  the  people,  guided 
by  the  will  of  all  the  people.  What  sense  but 
this  can  be  put  upon  these  words  ?  If  indeed 
the  context  of  the  paper  shows  you,  gentle- 
men, that  any  thine  else  was  meant,  than  as 
I  interpret  the  words,  you  will-take  it  altoge- 
ther in  that  sense  in  which  it  appears  to  have 
been  meant.  God  forbid,  I  should  endeavour 
to  wrest  any  thing  to  impute  guilt  to  the  gen- 
tleman who  now  stands  at  your  bar,  that  the 
vhole  of  the  paper  does  not  warrant !  But  if 
the  words  bear  tliat  meaning  which  I  give 
them^  who  will  say,  that  guilt  shall  not  be 
imputed  to  him  ?  You  will  form  your  opi- 
nion from  reading  the  whole,  and  comparing 
the  several  parts  with  each  other. 

Here  comes  a  sentence  which  will  puzzle 
you  a  little,  but  which  with  some  comment 
may  be  understood.  ''  Yet  we  are  confident 
that  on  the  pivot  of  this  principle,  a  conven- 
tiOAr^l*^  lUllji  a  »opiety— lef99|  a  single  »«» 


the  world/'  Here  is  an  open  declaration  of 
their  wish  to  raise  the  people,  not  only  ofthi^ 
country  but  of  the  whole  world;  a  propf  of 
peaceable  intent !  "  We  therefore  wish  for 
Catholic  emancipation  without  any  roodifi^:»- 
tion,  but  still  we  consider  this  necessary  en* 
franchisen>ent  as  merely  the  portal  to  the 
temple  of  national  freedom :  wiae  as  this  ei^ 
trance  is — wide  enough  to  admit  three  usili- 
lions— it  is  narrow  when  compared  to  the  ea^ 
pacity  and  comprehension  of  our  beloved  prin- 
ciple, which  takjes  in  every  individual  of  th^ 
Irish  nation,  casts  an  equal  eye  over  the  whole 
island,  embraces  all  that  think,  and  feels  for 
all  that  suffer.  The  Catholic  cause  is  aubor^^ 
dinate  to  our  cause,  and  included  in  it;  for, 
as  United  Irishuien,  we  adhere  to  no  seetbul. 
to  society — to  no  creed  but  christianity-^lQ 
no  party  but  to  the  whole  people.  In  the 
sincerity  of  our  souls  do  we  desire  Catholip 
emancipation;  but  were  it  obtained  to-mor.- 
row,  to-morrow  would  we  go  on  as  we  do  to-- 
day, in  the  pursuit  of  that  reform,  whipb 
would  still  be  wanting  to  ratify  their  4ibertita 
as  well  as  our  own. 

**  For  both  the^e  purposes  it  appears  neees^ 
sary  that  provincial  conventions  should  av 
scmble  preparatory  to  the  convention  of  ibp 
Protestant  people.  The  delegates  of  the  Ca- 
tholic body  are  not  justified  ui  communicatr 
ing  with  individuals,  or  even  bodies  of  infe- 
rior authority,  and  therefore  an  assembly  of  a 
similar  nature  and  organization,'*  (French 
language  still  occurriug  with  French  ideas) 
**  is  necessary  to  establish  an  intercourse  of 
sentiment,  an  uniformity  of  conduct,  an  united 
cause  and  an  united  nation.  If  a  couventton 
on  the  one  part  does  not  soon  follow,  and  is 
not  soon  connected  with  thai  on  the  other, 
the  common  cause  will  split  into  the  partial 
interest ;  the  people  relax  into  inattention;aiid 
inertness ;  the  union  of  affection  and  exertion 
will  dissolve ;  and  too  probably  some  local 
insurrections,  instigated  by  the  malignity  of 
our  common  enemy,  may  commit  the  cbft- 
racter  and  risk  the  tranquillity  of  the  island.'* 
Gentlemen,  the  paper  mentions  hf  re  the 
common  enemy,  as  to  who  b  meant  by  the 
expression,  you  will  judge ;  did  they  mean 
those  who  were  about  to  defeat  tlieir  raaehi^ 
nations,  and  who  would  not  commit  the  tran* 
quillitv  of  the  island  to  tlie  convention  to  be 
assembled  ?  it  says, "  an  assembly  of  a  simi* 
lar  nature  and  organization  is  necessary.'' 
These  are  Gallic  sentences  and  suited  only  to 
the  soil  of  France.  *^  And  risk  the  tranquil* 
lityofthe  island.  Which  can  be  obviated 
only  by  the  influence  of  an  assembly  arising 
from,  assimilated  with  the  people,  and  whose 
spirit  may  be,  as  it  were,  knit  with  the  tool 
of  the  nation.  Unless  the  sense  of  the  Pro- 
testant people  be,  on  their  part,  as  fairly  coU 
lected  and  as  judiciously  directed;  unless  in* 
dividual  exertion  oonsolidates  into  coUai^ve 
strength;  unleia  the  psiticlss  unite  into  ette 
q»M>  w^  may  pediaj^s  serve  sopif  p^sMi  oc 
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some  party  for  a  little,  but  the  ]nibtic  not  at 
all.  The  nation  is  neither  insolent,  nor  re- 
bellious, nor  seditious.  While  it  knows  its 
rights,  it  is  unwilling  to  manifest  its  powers ; 
h  would  rather  supplicate  administration  to 
anticipate  revolution  by  a  well-timed  reform, 
«nd  to  save  their  countn'  in  mercy  to  them- 
selves."— An  address  to' the  volunteers  to  ob- 
tain universal  emancipation; — holding  out, 
that  this  kind  of  remonstrance  should  be  at- 
tended to,  before  the  power  of  the  nation 
ahould  be  exerted.  Wnat  meaning  does  a 
common  understanding  annex  to  these  words? 
— ^Was  it  not  a  threat?  Was  it  not  to  spirit 
up  the  minds  of  the  people  against  the  mem- 
bers of  parliament  ?  Was  it  necessary  for  the 
purpose  of  cool  investigation,  or  to  obtain 
constitutional  redress,  that  the  people  should 
exert  their  power?  and  to  threaten  parlia- 
ment, by  telling  them  there  was  a  ibrce  to  be 
raised  aG:ainst  them?  Unless  a  reasonable 
account  Ts  given  why  this  language  was  in- 
serted, ana  what  the  meaning  of  it  was,  I 
must  presume,  it  was  for  the  purpose  I  men- 
tion. 

**  The  fifteenth  of  February  approachea,  a 
day  ever  memorable  in  the  annals  of  this 
country  as  the  birth-day  of  new  Ireland ;  let 
parochial  meetings  be  held  as  soon  as  possi- 
ble,"— (Here  you'have  an  exact  delineation  of 
the  French  government) — "  let  each  parish 
turn  delegates,  let  the  sense  of  Ulster  be 
again  declared  from  Dungannon  on  a  day 
auspicious  to  union,  peace,  and  freedom,  and 
the  spirit  of  the  No^h  will  again  become  the 
spirit  of  the  nation."  Now  gentlemen  of  the 
jury,  you  will  mark  this  next  sentence,  and  it 
will  be  a  clue  to  the  whole.  "  The  civil  as- 
sembly ought  to  claim  the  attendance  of  the 
military  associations,  and  we  have  addressed 
jrou,  citizen  soldiers,  on  this  subject,  from  the 
belief,  that  your  body  uniting  conviction  with 
xeal,  and  zeal  with  activity,  may  have  much 


emancipation  and  representative  lesislatiiTe ! 
They  are  held  up  as  such  a  force  ana  control- 
ting  power  as  must  produce  that  effect  upon 
the  king,  lords,  and  commons; — ^An  enect 
which  they  profess  to  have  desiened  for  the 
good  oftheircountry— -if  theydid,  they  sbouU 
seek  its  accomplishment  by  reason  and  by  ar. 
eument  But  to  publish  a  call  to  arms  to 
tnat  power  and  authority  which  for  ^ears  thl? 
country  has  respected ;  and  from  whicb,  cer- 
tainly, since  1784  every  blessing  in  soctetj 
has  l)een  derived  (and  every  man  who  kwks 
for  those  blessing  of  life  otherwise  than  by  a 
due  regard  to  au  ranks  of  men,  blaspbeiDe!^ 
the  Gml  who  made  us  all) — ^I  say,  to  call  upon 
the  whole  body  of  the  people  to  rise  in  arms 
and  be  their  own  rulers,  is  a  species  of  go> 
veniment,  which,  when  it  comes,  will  be  m 
emial  misfortune  to  the  poor  and  the  rich.— 
•  The  rich  would  lose  that  which  they  eojor, 
and  more — ^the  power  of  contributing  to  iht 
necessities  of  the  poor—Industry  will  no 
longer  continue  to  have  the  motives  to  labour 
and  those  habits  of  economy  which  the  pro- 
tection of  a  mild  constitution  encourages,  but 
the  people  will  be  turned  out  to  a  system  ot 
plunder,  robbery  and 'murder,  such  as  we  find 
prevailing  in  another  country. 

The  paper  goes  on  and  recites^  ^  We  ofier 
only  a  general  outline  to  the  public,  and 
meaning  to  address  Ireland,  we  presume  not 
at  present  to  fill  up  the  plan  or  pre^^iccupj 
the  mode  of  its  execution ;  we  have  thought  it 
our  duty  Ut  speak.— Answer  us  by  actions.**— 
(An  open  invitation  to  force  and  violence)— 
"  You  have  taken  time  for  consideration. 
Fourteen  long  years  are  elapsed  since  the  ri*p 
of  your  associations;  and  in  178;?  did  you 
init^ue  that  in  1799  this  nation  w-ouM  sLli 
remain  unrepresented  ?"  These  ▼olunteers  of 
1782  had  not  all  these  schemes  in  view — but 
this  society  here  expressly  tells  the  people, 
with  arms  in  their  hands,  that  they  remain 


influence  over  yourcountr^men,  your  relations  ■  unrepresented:   and  adds,  "How  many  na- 


and  friends."  The  nation  is  in  danger  from 
foreign  foes  and  from  domestic  enemies — so 
they  state.  The  proclamation  calls  forth  the 
forces  of  the  state.  The  United  Irishmen 
raise  their  audible  voice,  and  call  the  people 
to  arms; — For  what?  Is  it  to  assist  the  go- 
vernment to  repel  the  foreign  enemy  and  se- 
ditious foe  ?  But  how  ?— A  convention  is  to 
be  assembled,  and  they  are  to  call  around 
them  the  national  forces.  The  convention 
was  to  meet  at  Dungannon ;  there  assembled, 
were  these  forces  to  repress  foreign  foes  and 
domestic  sedition  ?  Gentlemen,  it  is  but  too 
obvious  for  what  purpose  this  was  intended; 
this  sentence  speaks  the  language  of  the 
whole  of  this  paper-— and  if  it  hsul  been  drawn 
with  more  art  tluin  it  is,  here  is  the  clue  to 
the  whole'.— the  force  of  the  nation  was  to 
be  assembled,  under  the  control  of  the  con- 
vention assembled  under  the  great  seal  of  the 
l-ntted  Irishmen,  who  say  they  are  not  a  cor- 
poration ;  but  who  have  a  corporation  seal : 
»For  what  purpose?  to   obtain  universal 


tions,  in  this  interval,  have  gotten  the  start 
of  Ireland?  How  many  of  our  countrymen 
have  sunk  into  the  grave  ?** — What  is  rneant 
by  nations  having  got  the  start  of  Ireland  ?  is 
it  the  revolution  in  France  ?  they  indeed  have 

fotten  the  start  of  Ireland  in  calamity  and 
istress :  long  may  they  hold  their  distance ; 
an4l  long,  long  may  be  the  period  before  we 
shall  overtake  them,  is  my  most  sincere  and 
earnest  wish. 

Such  is  this  paper— I  have  read  it  acco- 
rately.  Gentlemen  of  the  jury,  it  is  for  yoa 
to  consider  the  whole  orit,*^and  determine 
whether  it  was  published  by  Mr.  Rowan,  uxl 
whether  it  be  a  libel  or  not? — If  you  should 
be  of  opinion  that  Mr.  Rowan  is  gmlty  of 
publisliing  this  paper,  then  you  are  to  consi> 
der  whether  it  is  a  libel  or  not  ? — Gentlemen, 
it  is  the  peculiar  felicity  of  this  coantry,  the 
great  blessing  of  our  constitution,  that  we 
have  a  trial  by  jury ;  in  France  it  ta  polhated ; 
but  it  is  the  boast  of  our  oonstiUitioB  diat  we 
have  a  trial  by  jury^  and  the  great  presena- 
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live  of  that  blessing  and  of  the  constitution 
itself,  is  the  lil>erty  of  the  press;  that  is  the 
ereat  bulwark  of  our  free  constitution,  we 
have  a  trial  by  jury,  and  of  the  freedom  of 
the  pres^s  you  are  the  guardians.  You,  een- 
tlenien,  are  by  the  constitution  appointeo  to 
decide  upon  all  these  questions  touching  the 
freedom  of  the  press.  The  freedom  of  the 
press  cannot  be  destroyed  but  in  two  ways, 
first,  by  the  overweening  power  of  the  crown, 
secondly,  by  its  own  licentiousnes  corrupting 
the  minds  of  the  people  ;  and  when  it  is  des- 
troyed, then  will  our  constitution  be  at  an  end. 
While  the  press  is  left  open  to  cool  and  fair 
discussion  upon  le^al  and  public  topics  of 
grievance  and  constitution,  so  lone  will  the 
ueedom  of  our  constitution  endure;  and 
whenever  an  attempt  is  made  to  control  it, 
you  will  step  in  ana  guard  and  protect  it  as 
you  would  guard  your  property,  your  lives, 
and  your  liberties ;  you  will  secure  it  from 
licentiousness.  Where  its  licentiousness  is 
not  punished,  through  the  weakness  or  timi- 
dity of  a  jury,  its  freedom  can  no  longer  exist. 

What  does  the  paper  which  is  the  subject 
of  the  present  question  purport  to  be  F  it 
looks  for  a  reform  of  parliament,  it  calls  to 
arms  the  citizens  under  pretence  of  support- 
ing the  government  by  resistTne  it,  by  speak- 
ing of  grievances  which  cannot  oe  endured,  it 
is  overawing  the  parliament.  If  such  licen- 
tiousness be  tolerated,  then  the  freedom  of 
the  press  will  be  destroyed.  You,  gentlemen, 
will  consider  whether  this  paper  contains  in 
itself  internal  evidence  to  show  that  the  mo-  j 
tives  of  its  publication  were  not  for  the  pur- 
pose of  reasoning  with  the  people,  or  for  the 
necessary  correction  of  any  evil  in  the  con- 
stitution, but  to  excite  sedition  and  tumult. 
If  in  that  case  you  believe  that  Mr.  Rowan 
published  it,  then  you  must  find  him  guilty. 
If,  on  the  other  hand,  you  are  of  opinion,  that 
this  was  a  cuol  and  dispassionate  paper,  rea- 
soning with  the  neople  in  a  becoming  manner^ 
acknowledging  tne  authority  of  the  law,  then 
you  will  acquit  him.  Further,  let  the  ten- 
dency of  the  paper  be  what  it  may,  if  you  are 
of  opinion,  he  did  not  publish  it,  then  you 
^ust  acquit  him.  We  will  produce  a  witness 
to  show  he  published  an  individual  paper — ^we 
will  prove  tnat  he  took  several  others  and  dis- 
persed them  abroad — if  you  believe  the  evi- 
dence,  it  will  be  impossible  but  that  you  must 
be  satisfied  he  is  guilty.  Thus  stands  the 
evidence.  I  have  stated  that  the  traverser 
was  secretarv  to  the  United  Irishmen.  It 
will  be  proved  thus:^be  published  that  paper; 
if.  he  did,  he  acknowledged  the  contents  of  it 
to  be  true ;  and  the  paper  states  him  to  be 
secretary  of  the  society. 

Gentlemen,  such  is  the  case  as  it  appears 
to  me  on  the  part  of  the  crown.  I  will  not 
pretend  to  anticipate  what  may  be  offered  by 
'the  gentlemen  On  the  other  side.  Two  topics, 
bowever,  have  occurred  as  likely  to  be  intro- 
duced :— -one  is,  the  case  of  the  volunteer^^ 
thfrotfacr,  the  fiioctioAs  of  a  jury  uoder  the 


late  act  ot  parliament.  Upon  the  first,  I  have 
said  abundance  to  satisfy  you.  I  will  supposo 
however,  that  this  paper  was  addressed  to 
the  old  volunteers:  what  tlicn?  The  ten- 
dency of  the  paper  was  to  excite  those  volun- 
teers to  commit  actions  that  would  tarnish  thv 
honour  acauired  by  their  previous  conduct. 
Let  them  snow  that  the  proclamation  (against 
which  this  was  a  counter-proclamation)  went 
against  the  old  volunteers — it  meant  no  such 
thing — it  describes  tliem  so  and  so. — But  there 
were  amon^  the  old  volunteers  men  actuated 
by  new  pnnciples  and  new  motives,  that  it 
became  the  duty  of  eovemment  to  suppress 
them.  For  your  sake  they  did  so; — no  go- 
vernment should  be  influenced  but  by  tna. 
prosperity  of  the  whole  state.  But  in  what 
respect  did  these  men  resemble  the  old  vo- 
lunteers ?  not  in  a  sinsle  feature :  these  men 
were  assembled  by  the  call  of  the  United 
Irishmen  in  Back-lane ;  the  ancient  volun- 
teers were  assembled  by  tlie  call  of  govern- 
ment and  the  lord  lieutenant,  who  distributed 
arms  among  them  from  the  arsenal,  for  the 
public  defence ;  they  added  to  these  out  of 
their  own  pockets  whatever  they  thought  ne- 
cessary ;  they  were  collected  to  support  that 
constitution  which  is  now  sought  to  be  over- 
turned. Were  these  new  volunteers  of  that 
description?  Were  they  so  formed?  How 
were  they  eauipped  ?  The  green  cockade  was 
adopted  m  the  place  of  the  black.  I  have  no 
necessity  for  this;  but  fearful  that  men  will 
have  recourse  to  such  topics  to  cajole  .you,  I 
think  it  necessary  to  take  notice  of  them. 
Secondly,  as  to  the  act  of  parliament  within 
this  kingdom,  I  am  not  aware  that  it  operates 
here ;  but  even  by  it,  as  it  now  stands,  and  I 
told  you  so  before,  you  have  a  right  to  enter 
into  the  ^uilt  or  innocence  of  intention  upon 
this  occasion,  as  you  would  upon  the  trial  of 
any  other  offence.  Gentlemen,  to  you,  and 
most  willingly,  I  commit  this  ca<te ;  I  desire 
no  more  than  that  you  will  by  your  verdict 
vindicate  the  freedom  of  the  press  and  punish 
the  licentiousness  of  it. 

Evidence  for  the  Peosecution. 

John  Ly$ter  sworn.— Examined  by  Mr.  Prime 
ScfjeanU 

Do  you  recollect  the  lath  of  December, 
1792?— ^  do. 

Do  you  recollect  having,  been  at  any  place 
that  day  ? — I  do. 

Where  ? — ^At  one  Pardon's  house  in  Cope- 
street. 

Were  there  many  people  assembled  there  ? 
—There  were  to  the  amount  of  150  or  '200, 
with  side-arms  and  uniforms,  there  was  a  tabie 
in  the  room. 

Did  any  person,  and  who,  sit  at  that  table  ? 
— ^There  was  Mr.  Hamilton  Rowan  and  Mr. 
Napper  Tandy  at  it,  and  a  good  many  others. 

Court,  What  do  you  mean  by  uniforms? — 
Regimental  umfonn»-*8carlet  with  different 
faciDgs. 
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you  had  seen  tba  oM  toilMilitfj»  wear  ?— I 
cadnot  exactly  as^  as  to'  the  4driig^  of  the 
lUMftwiiia    eotue  or  tbeni  weee  jAocxu 

Had  not  some  of  the  old  vonxitoeTs  |9pmb 
imifomia?— They  had,  and  there  were  soike 
ef  the  old  Tohioteers  m  the  room. 

Were  not  the  oM  ▼oK^oteeff  unifoma  aeariet 
faced  with  different  colours  f — They  were. 

Were  all  these  men  sitting  down,  or  waik- 
iog  op  and  dowBf— They  were  walkfl^;>~ 
there  were  very  few  ferns  or  chairs  in  the 
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Mr.  Ptkte  SerfiMnl,  Do  yoo  know  the  per- 
son of  Mr.  Rowan  ^ — I  do. 

CMirf.  Do  you  know  him  nOw? — ^He  is  just 
opposite  to  me. 

Mr.  Prime  Serfemni.  Was  he  sittms  at  the 
table  ? — At  one  time  he  was— at  another  time 
he  was  standing. 

What  brouj^ht  you  there  ? — Merely  cariosity. 

How  was  It  excited  ? — I  happened  to  pass 
through  iJope-strect,  and  saw  a  great  crowd — 
I  askM  what  it  was— they  said  it  was  a  meet- 
\ttf  of  the  United  Irishmen.  My  brother  was 
with  me, and  we  went  into  the  room;  we 
were  in  coloured  clothes,  and  to  the  be^  of 
my  xecoUection,  Mr.  Rowan  said,  no  gentle- 
man with  coloured  clothes  could  be  there; 
bat  mentioned,  that  there  was  a  galleiy  to 
which  we  might  ^. 

DW  you  perceiTe  any  person  perform  any 

r'cular  part  in  that  assembly  ?— I  perceived 
Rowan  about  the  table  very  iMisy — he 
had  papers  in  his  hand,  and  there  was  pen 
and  mx  on  the  table;  he  walked  about  the 
iiK>ni>  with  the  papers  in  his  hand. — Napper 
^andy  came  up  to  him,  read  part  of  one  of 
tiie  papers — they  were  handea  about— some 
nfen  handed  up  to  the  gallery — I  got  one  of 
them,  and  so  did  mv  brother,  and  several 
(i^er»in  the  gallery  along  with  me. 

Look  at  that  paper— is  that  the  one?— This 
is  the  paper  I  got  there. 

Was  it  one  of  the  papers  handed  up  to  the 
gallery  f — It  was  one  of  the  papers  handed  by 
Mr.  Rowan  to  some  of  the  people  about  him, 
and  by  tliem  handed  up  to  the  gallery. 

Your  brother  also  got  one?— He  did. 

Was  there  a  number  distributed? — ^About 
thirty  were  thrown  up  to  the  gallery. 
'  Have  jfwt  any  reason  to  ascertain  that  to  be 
the  partieular  paper? — I  have,  beeause  it  has 
my  own  hand-wnting  upon  it. 

You  made  that  memorandum  upon  it  ? — I 
dtd. 

Read  it—**  I  got  this  paper  at  a  meeting 
of  the  United  Irishmen  m  Cope-street  the 
16th  of  December — it  came  throi^h  the  hands 
of  Archibald  Hamilton  Rowan.^ 

Court.  You  say  one  of  these  papers  was 
read  by  Mr.  Rowan ;  how  do  you  know  that? 
—Because  I  attended  to  the  words  he  read, 
and  they  agreed  with  what  are  in  this  paper. 

Can  you  swear  that  one  of  these  very  papers 
was  read  by  him  ? — ^I  can  swear  that  part  of 
theriwoide  were  read,  I  caadot  swear  to  the 
whole. 

Cross-examined  by  Mr.  Recorder. 

At  what  hmn'  was  this  ?— To  the  best  of  itiy 
hnowMge  it  was  between  one  and  two. 

Was  this  upon  the  16th  of  December  ?-— It 
was  upon  the  I6th  of  December,  IfQt. 

It  was  upon  a  Sunday  f— I  believe  it  was. 

How  long  did  you  remalA*  there?— For 
ahauf  three  quarters  of  an  horn*. 

'there  were  about  one  or  two  hundred  vo- 
kmteera  betow  stairs  ?-^ThevB  were» 

Were  they  dressed  in  the  uniforms  wklsh 


Were  they  conversing?— They  were  chat- 
tmg  and  talking. 

Did  you  see  many  of  them  go  up  to  this 
table  where  the  papers  were .' — I  saw  a  good 
many  of  them  go  up  to  it  in  the  course  of 
their  walking  backward  and  forward. 

Did  yon  see  many  take  papers  off  die  table? 
— I  did  not  see  ve^  many  of  theao — I  sav 
four  or  five  or  six  of  them. 

They  read  them,  and  handed  them  about? 
— ^Yes,  I  saw  them  do  so. 

Did  you  not  see  them  hand  them  aboat 
from  one  to  another? — 1  did. 

By  virtue  of  your  oath,  did  you  ever  see 
that  paper  in  your  hand,  in  the  hands  of  Mr. 
Rowan  ? — I  swear  it  was  among  the  panei 
upon  the  table,  some  of  which  were  hanM 
up  to  the  gallery— I  cannot  say  it  was  touched 
by  his  fingers. 

Court.  You  sav  it  was  amei^  the  paivd 
handed  to  the  gallery  ? — ^Yes. 

By  whom  ?— It  was  in  the  bundle  handed 
by  Mr.  Rowan  to  several  there,  and  by  them 
handed  up  to  the  gallery. 

Mr.  Recorder.  Did  that  bundle  of  papers 
pass  through  the  hands  of  more  volunteers 
than  one  before  it  came  to  the  gallery  ?— I 
believe  it  did. 

Did  he  hand  several  parcels  ? — I  only  saw 
htm  hand  one  to  a  volunteer  who  gave  it  to 
another. 

Then  it  went  through  the  hands  of  several 
before  it  got  to  the  gallery  ?— It  did,  through 
four  or  five. 

Can  vou  tell  the  name  of  any  man  throc^ 
whose  hands  it  passed  ?— I  cannot, — ^I  was  not 
so  well  acouainfed  with  the  gentlemen. 

When  the  bundle  of  oapers  was  handed 
up,  do  you  know  #ho  in  the  gallery  received 
it  ?— They  were  broken  and  separated,  I  held 
out  my  hand  and  got  one  of  thei& — my  bro- 
ther another,  and  other  people  eot  sontie. 

Were  there  many  in  the  gallery  ?— There 
HFere  a  great  many. 

Did  every  man  there  get  onef — I  cannot 
say— every  one  that  chose  to  take  one  might 

Did  they  hand  them  about  in  the  gallery? 
—The  neit  man  saw  what  hb  neighboiur  got : 
fhev  gftve  them  about,  but  I  never  parted 
with  mine  tilt  yesterday. 

Did  ymr  know  any  other  volutfteert  befow 
stairs  besides  Mr.  RowanrP— I'dM  Mr.  Taadv ; 
annltothe  lest  of  mjr  reoollectlbn,  tter«  wss 
a  Mr.  KtMAy  whom  I  knew  before. 

Dit  sovemi  of  the  ii^uMftoeta  betoir  aim 
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hand  up  papers  to  the  gallery  or  not  ?•— I  dare 
say  several  of  them  did. 

Did  Dot  several  men  take  papers  from  the 
table  ?^I  suppose  they  did — I  did  not  observe 
ivhether  they  did  or  not.  Several,  as  they 
passed  back  and  forward,  went  to  the  table 
and  might  take  them  off. 

Do  you  not  know  that  several  did  take 
papers  off? — Several  of  them  did. 

You  saw  those  papers  passed  through  the 
hands  of  four  or  five  volunteers  before  they 
came  to  the  gallery  ? — A  parcel  of  the  papers, 
among  whicn  this  was,  came  up. 

How  came  you  to  pitch  upon  that  paper  so 
acourately  ? — I  was  the  first  who  put  out  my 
hand. 

Did  you  watch  this  particular  paper  > — Not 
that  particular  paper,  but  the  bundle  in  which 
it  was. 

Will  you  swear  there  were  no  other  papers 
handed  up  ? — ^To  the  beit  of  my  knowledge 
there  were  not. 

When  did  you  put  that  memorandum  upon 
it  ?— -The  very  day  I  got  it. 

Where? — In  my  lodging. 

Did  any  body  advise  you  to  make  a  memo- 
randum?— ^No.one  did: — I  generallv,  when  I 
get  an  improper  paper  msuce  suco  inemo- 
randum. 

For  what  purpose  ?— Just  a  fancy  of  my 
own. 

Did  YOU  make  that,  memorandum  in  order 
to  enable  you  to  prove  it  upon  a  prosecution  ? 
—I  did  not. 

To  whom  did  you  first  communicate  your 
having  this  paper  and  the  memorandum? — I 
shall  telJ  you.  There  was  a  brother  of  mine 
who  did  business  for  the  late  Mr.  Adderley — 
there  were  different  accounts  between  them 
— ^my  brother  went  to  the  castle  to  Mr.  Ho- 
bart*  to  show  the  accounts— Mr.  now  lord 
Hobart,  desired  my  brother  to  call  upon  Mr. 
Pollock,  the  agent  for  young  Mr.  Adderley. — 
Mr.  Pollock  said  he  had  heard  that  I  and  my 
brother  were  present  at  the  meeting  in  Cope- 
street,  and  that  he  understood  it  was  a  very 
improper  meeting. 

How  long  was  this  after  the  meeting  ?-»I 
cannot  say. 

Was  it  a  week  or  a  month? — I  cannot  re- 
collect. Mr.  Pollock  said,  "  You  have  been 
there  I  understand.''  I  said,  we  were,  and 
that  we  saw  such  things  going  forward.  I 
had  one  of  ^he  papers  in  my  pocket  and 
showed  it  to  him.  He  said,  Mr.  Hobart  heard 
I  was  there,  and  that  I  should  give  informa- 
tion of  it  as  it  was  against  the  king  and  con- 
stitution. I  said  I  would  not  encourage  any 
thing  against  the  kin^,  but  would  do  what  was 
proper.  Mr.  Kemmis  came  to  my  lodging 
nest  day— ^he  circumstances  were  talked  over 
-rwe  said  we  would  make  no  delay  in  making 
any  information  concerning  it,  and  it  was 

^  Robert  fourth  earl  of  Buckinghamshire, 
then  chief  secretary  to  the  lord  lieutenant  of 
Ireland. 

VOL.  XXII. 


in  that  manner  they  came  to  a  knowledge  of 
it. 

Court.  What  Mr.  Kemmis?— The  crown 
solicitor. 

Mr.  Recorder,  Were  you  of  any  profession 
at  the  time  you  attended  this  meeting?-—! 
was  not. 

You  are  in  the  army  now  ? — ^I  have  that 
honour. 

What  commission  ? — An  ensign's  commis'^ 
sion. 

How  long  since  did  you  obtain  it? — ^I  have 
been  gazetted  since  the  27  th  of  June  last. 

In  what  regiment  ? — In  the  40th. 

You  say  you  heard  some  of  that  paper 
read  ? — I  do.  Sir,-  the  greater  part  of  it. 

Was  this  while  afl  the  volunteers  were 
walking  about? — Some  were  walking  about^ 
others  gathered  about  the  place  while  the  pa* 
per  was  reading  by  Mr.  Rowan. 

Can  you  pomt  out  any  part  of  the  papef 
you  heard  read  ? — I  can. 

Show  such  part  as  you  heard  ? — ^He  began, 
"  The  Society  of  United  Irishmen,"  and  so 
on. 

He  did  not  read  it  all  ? — He  read  the  greater 
part. 

Can  you  say  where  he  stopped  ? — I  cannot. 

Did  you  ootain  your  commission  by  pur^ 
chase  ?— No,  I  did  not : — ^I  got  it  through  the 
interest  of  a  lady  I  have  the  honour  of  being 
related  to — lady  Hobart. 

Pray,  were  you  ever  a  witness  to  a  bond  or 
two  bonds  executed  by  your  lather  to  one  of 
your  brothers  ? — I  was.  • 

To  your  younger  brother  ? — ^Yes. 

Was  there  ever  any  suit  or  issue  directed  lo 
try  whether  the  bond  was  genuine  or  a  for* 
gery  ? — ^There  was  an  issue  to  try  whether  it 
was  my  father's  bond  or  not.  I  do  not  say  it 
was  to  try  whether  it  was  a  forsery. 

Was  it  not  alleged  by  your  rather  and  your 
elder  brother  that  it  was  a  forgery? — My 
elder  brother  thought  to  keep  my  younger 
brother  out  of  the  property,  and  I  suppose  he 
alleged  it  was  a  forgery.  I  am  sorry  to  men** 
tion  these  matters  here.  My  father  filed  a 
biil  against  us,  alleging  the  bonds  to  be 
forgeries,  and  Mr.  Simon  Rutler,*  a  very  ho- 
nourable gentleman,  to  whom  I  am  under 
many  obligations,  undertook  the  business^ 
and  we  recovered  the  money.  I  see  the  de- 
fendant has  brought  parchments  into  court 
this  day.  I  saw  Mr.  Blake,  who  is  to  give 
evidence  a^inst  me  here.  If  I  had  been 
aware  of  these  things  being  mentioned,  I 
should  have  had  the  gentlenmn  here  who 
could  prove  them — I  speak  of  the  bonds  for 
500/. 

Was  there  not  an  issue  to  try  them? — 

*  An  intimate  friend  of  Mr.- Rowan.  Orig, 
Edit.  See  the  case  of  him  and  Oliver  Bond 
before  the  house  of  peers  of  the  kingdom  of 
Ireland  for  a  breach  of  privilege,  a.  i>.  179dv 
inserted  in  a  note  to  the  trial  of  the  latter  for 
high  treason^  a.  d,  1798  poft. 
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Was  he  executor  of  Peter  HamHtnn?— He 


There  was  act  order  to  have  it  tried  ia  the 
country. 

.  Were  you  tiot  examined  in  the  country 
upon  that  trial  ? — I  helieve  I  was. 

Your  are  not  sure? — ^I  am  sure. 

Did  you  swear  to  the  due  execution  of 
these  honds  ? — To  the  best  of  my  knowledge 
I  was  examined ; — I  was  witness  to  the  bond. 

Can  you  swear  whether  you  were  examined 
or  not  ?-*-!  cannot  say  positively  whether  I 
was  or  not — one  of  my  brothers  was  exa- 
^lined — my  elder  brother,  I  belie ve,  cried  out 
to  the  jury,  that  he  would  leave  it  to  a  re- 
ference. 

•  You  cannot  swear  positively  whether  you 
were  examined  or  not  ? — I  cannot 

Do  you  not  believe  you  were  examined  ? — 
J  cannot  swear  positively  I  was :  I  do  believe 
to  the  best  of  my  recollection  I  was — but  I 
cannot  swear  positively. 
.  How  long  IS  this  ago? — It  is  a  good  while 
—I  cannot  exactly  say. 
•  Is  it  three  years  ago? — ^I  believe  it  is. 

Only  three  years  ago  and  you  cannot  say 
positively  whether  you  were  examined  or  not? 
—I  know  I  was  to  be  examined,  hut  I  cannot 
say  whether  I  w^  or  not. 

Were  you  not  examined  to  the  best  of  your 
belief  ?— To  tbe  best  of  my  recollection  I  was: 
but  I  caunot  swear  positivelv. 

Do  you  recollect  the  judge  before  whom 
that  issue  was  tried  ? — I  do. 

Before  whom  was  it? — Before  one  of  their 
lordships  on  the  bench  (Mr.  Justice  Boyd). 

Were  there  ^not  more  witnesses  tlianone 
examined  to  show  it  was  not  your  father's 
hand  writing? — I  do  not  know,  I  believe 
there  were  many  examined,  but  they  did  not 
May  positively  it  was  not  my  father's  haod^ 
irritmg. 

What  verdict  was  there  ?— There  was  no 
irerdict  at  all. 

Was  it  not  because  the  juiy  could  not 
agree  ?— No,  it  was  not. 

Will  you  swear  to  that  ? — I  will  not ;  but  I 
think  my  elder  brother  called  out,  perceiving 
hims^  wrong,  and  said,  he  would  leave  it  to 
A  reference. 

•  Was  it  ever  left  to  the  reference  ? — ^It  was. 
What  was  done  ? — I  cannot  say,  I  was  not 

there ;  but  most  people  imagined  the  referees 
were  wrong  in  domg  as  they  did. 

Did  they  give  the  amount  of  the  bonds  ? — 
They  did  not. 

What  was  the  amount  of  the  bonds  ? — One 
was  500/.,  the  other  300/. ;  it  is  not  yet  de- 
cided, my  brother  intends  to  bring  it  into  the 
courts  to  set  aside  the  award. 

Court.  Do  you  know  what  they  allowed? 
—I  know  not. 

Did  you  ever  hear  ?— Some  hundreds. 

Mr.  Recorder.  Did  you  hear  it  was  300/.  ? 
—I  did  not. 

Two  hundred  are  some  hundreds? — They 
are ;  but  as  I  was  not  to  get  any  of  the  mo- 
ney, I  believe  nothing  about  it. 

Did  not  a  gentleman  of  the  name  of  Wal- 
ter Lambert  nle  a  bill  against  you  ?— Ue  dki. 


s: 


was. 

Why  did  he  file  a  bill  N— It  is  a  very  oDJust 
one.  Peter  Hamilton  had  married  my  sister, 
he  became  insane,  and  I  went  to  stay  with 
him  in  a  madhouse  in  England ;  I  Ind  d«> 
support  from  my  father  aith^ttime,  audi 
tliought  Mr.  Hamilton's  relations  should  pay 
my  expenses  and  support  me ;  a  Mr.  Nagle 
recommended  me  to  bring  Mr.  Hamilton 
home ;  I  did  by  force  put  him  on  board  a  ship, 
and  brought  him  to  Cork,  and  from  thcsce 
home  to  Gal  way ;  be  had  intervals  of  reason, 
and  he  gave  me  a  bond  for  150/.,  part  of 
which  was  paid.  I  went  to  judge  Kelly,  a 
relation  of  his,  to  interfere ;  in  some  time  i 

it  a  note  for  the  money,  aiid  after  his  death 

e  executor  filed  a  bill  aj^inst  me. 

Did  he  not  charge  the  note  not  to  be  tbe 
hand-writing  of  Peter  Hamilton  ? — ^No :  tbe 
note  was  in  my  hand-writ'mg,  wkh  Mr.  Ha* 
mil  ton's  name  signed  by  himsdf. 

Did  you  ever  recover  any  part  of  it?'~]Koy 
it  is  not  yet  determined. 

Is  there  an  injunction  against  jnm  ?—Ko  ■ 
I  beUeve  not ;  I  was  nonsuited  bv  the  neg- 
lect of  Mr.  Morton,  my  attorney,  who  lefl  tb« 
papers  in  town,  wlien  the  Irial  ffuoe  on  in  th« 
country. 

.After  vou  drew  this  note,  Mr.  Feter  Hamil- 
ton put  his  name  to  it? — Yes. 

And  you  sued  for  it  and  did  not  recover?— 
He  was  perfectly  in  his  senses  when  he  put 
his  name  to  it  as  I  am:  he  transacted iiii 
own  Inisiness  as  if  he  had  not  been  mad. 

Did  he  not  live  maay  years  after  this?— 
No,  he  did  not :  he  might  have  lived  mioy 
years  if  he  had  not  shot  himself. 

By  a  Jiuor,  Mr.  AUnchin,  Did  you  see 
many  more  of  tbe  papers  handed  up  ? — ^1  did. 

Were  there  any  of  another  tendency?— 
There  were  not. 

Mr.  William  Morton  sworn. — Examined  by 
Mr.  Solicitor-GeneraL 

Do  you  remember  being  at  Cope^treet, 
Dublin,  on  the  16th  of  December,  1792  r— I 
do. 

Do  you  recollect  to  have  seen  anything 
there,  or  to  have  got  admission  into  any  place 
there  ? — I  do :  I  saw  a  number  of  men  is- 
sembled  tliere,  for  wliat  purpose  I  cannot 
say  :  they  were  arrayed  in  military  dress. 

V.hat  were  they  doine ? — ^Thcy  drew  up » 
form  of  resolutions  at  a  table. 

Do  you  recollect  to  have  seen  any  particu- 
lar person  there  ? — ^I  recollect  to  liave  sees 
Mr  Hamilton  Rowan  and  Mr.  Napper  Taodr. 

Court,    Do  you  know  Mr.  Rowan  ?— I  do. 

Did  you  know  him  before  that  day>-I 
bave  seen,  but  was  not  acquainted  with*him. 

Do  you  know  him  now  ? — I  do:  he  is  there^ 
(pointmg  to  him). 

Mr.  Sol.  Gen.  Did  or  did  not  Mr.  Rowss 
appear  to  take  an  active  part  in  that  meetifig? 
J-IIe  did. 

Do  you  recollect  any  thing  id)Out  pa^oT 
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any  description? — ^I  shall  mention  what  I 
know :  I  gained  admission  into  the  gallery, 
there  were  a  number  of  papers  or  advertise- 
ments brought  in,  as  if  wet  from  the  press, 
and  distributed  abuut. 

Were  they  in  large  or  small  parcels? — 
There  was  a  large  parcel  in  a  man's  aim,  wet 
as  from  the  press. 

What  became  of  them  ?— They  were  laid 
ui>on  the  table,  and  some  were  given  to  Mr. 
Napper  Tandy. 

Did  you  see  any  of  them  ? — I  did. 

Had  you  an  opportunity  of  reading  them  ? 
^-Ihad. 

How  came  you  to  have  that  opportunity  ? — 
I  saw  some  of  them  taken  up  by  Mr.  Rowan 
and  delivered  to  some  of  the  members,  and 
by  them  handed  up  to  the  gallery.  A  gen- 
tleman near  me  received  one  of  them ;  I  mi- 
mediately  took  it  out  of  his  hand :  there  were 
many  thrown  up ;  one  was  read  by  a  scntle- 
man,  and  I  remember  while  he  read  it,  a 
number  were  thrown  out  of  the  windows  to 
the  mob,  who  desired  more  of  them,  and  ac- 
cordingly they  were  sent  to  them. 

Was  the  paper  read  in  a  loud  manner;  did 
eveiy  man  know  what  was  doing  in  the  gal- 
lery ? — Every  man  could  hear  it,  I  believe. 

Did  you  keep  one  of  these  papers? — I  did. 

Where  is  it  ? — I  gave  it  to  a  person,  who, 
I  understand,  has  since  mislaid  it. 

Do  you  recollect  any  part  of  it  ? — ^The  bc- 

ennine  of  it :   it  was  from  the  association  of 
nitea  Irishmen ;    it  began—"  To  arms  citi-  j 
lens,  to  arms !"  { 

Did  you  hear  it  read  ?— I  did. 
When  it  was  begun,  did  that  passage  make 
an  impression  upon  you  that  you  remember 
h  ? — ^It  was  a  youne  gentleman  in  the  gallery 
who  read  it  through ;  the  people  there  called 
out,  read  it  for  the  benefit  of  us  all. 

Cross-examined  by  Mr.  Fischer, 

Are  you  of  any  profession? — I  am  a  gold- 
beater. 

Do  you  you  get  your  livelihood  by  that  ? — 
I  am  an  apprentice,  serving  my  time  to  that 
business. 

Is  your  father  living  ? — ^He  is  not. 

How  came  you  to  be  at  this  meeting? — ^It 
was  on  a  Sunday,  and  I  was  unemployed.  I 
met  a  young  gentleman  who  askea  me  to  go 
to  Cope-street.    I  went  from  curiosity. 

At  what  hour  did  you  go  there  ?~It  was  in 
the  forenoon,  from  eleven  to  one,  there  were 
several  gentlemen  in  uniform. 

What  was  their  uniform? — Scarlet  faced 
with  green ;  there  were  some  light  infantry 
itk  their  jackets ;  there  were  different  corps. 

Upon  your  oath,  were  not  all  the  uniforms 
you  saw,  the  appropriated  uniforms  of  the  old 
volunteer  corps  ?— I  cannot  say. 

Do  you  not  believe  they  were  ? — I  suppose 
they  were ;  but  I  had  been  absent,  ana  had 
not  seen  them  for  some  time. 

You  were  in  the  gallery  when  you  saw 
those  bundle  of  papers  ?— I  was. 


Were  there  more  than  one?— Not  that  I 
remember ;  I  saw  but  one. 

Did  not  several  persons  go  up  to  the  table 
and  get  these  papers  ?— I  cannot  say ;  I  be- 
lieve not.  I  was  in  the  gallery :  there  was  4 
beam  in  the  middle  of  the  room,  and  whea 
they  went  to  the  upper  end  of  the  room,  the 
beam  prevented  me  from  seeing  them. 

You  said  you  saw  Mr.  Rowan  take  one  of 
these  papers  and  hand  it  to  some  other  per<» 
son? — I  did  not  say  one:  I  saw  him  take 
some  papers  and  hand  them  about. 

What  papers  were  they? — I  cannot  say 
whether  he  took  them  off  the  table  or  noti 
He  took  part  of  those  that  came  in ;  several 
of  the  members  asked  him  for  some :  I  sup- 
pose he  gave  them. 

Supposition  will  not  do;  say  upon  your 
oath,  what  you  saw  take  place  with  regard  Ui 
Mr.  Rowan  and  these  papers? — When  they 
came  in  Mr.  Rowan  and  Mr.  Tandy  took  some 
of  them,  thev  delivered  them  to  the  volun- 
teers ;  one  of  the  volunteers  threw  some  up' 
to  the  gallery,  and  I  got  one. 

Did  you  not  say  there  was  but  one  bundle? 
-I  did. 

Did  you  say,  that  from  your  situation  yov 
could  not  see  what  passed  at  the  table  ?— Pait^ 
of  the  table  I  could  see. 

Were  you  in  such  a  situation  as  to  see 
every  thing  which  passed  at  the  table  ?— The 
volunteers  were  walking  up  and  down,  and 
sometimes  I  could  not  see  every  thing  there.  * 
Do  you  know  the  names  of  any  of  the  per- 
sons from  whom  these  papers  came  to  the 
gallery  ? — No ;  I  did  not  know  any  one  ia* 
the  room  but  Mr.  Tandy  and  Mr.  Rowan. 

Can  you  sav  who  the  person  was  who  reaA 
the  paper  in  the  gallery? — ^I  cannot.  I  never 
saw  hm  before. 

Did  he  read  it  more  than  once  ? — I  cannot 
say. 

Had  you  any  of  the  papers  in  your  hand 
when  he  read  it?— I  had. 

You  kept  that  paper  which  you  received  ? — 
I  did,  for  some  time. 

How  long?— I  do  not  recollect:  I  kept  it* 
a  week  or  less. 

Whom  did  you  give  it  to?— An  acquaint- 
ance of  mine. 
Has  he  no  name  ? 

[Here  the  witness  hesitating  in  his  answer, 
Mr.  Sheriff  Giffard  called  out,  that  he  was 
the  person  to  whom  the  witness  delivered  the 
paper,  upon  which  the  witness  said  it  was  to 
Mr.  Giffard.] 

Why  did  you  resort  to  him? — ^I  had  no 
reason :  I  gave  it  by  aocident. 

You  haclno  reason? — None,  but  that  he 
was  the  first  person  I  met  that  I  was  ac« 
quainted  with. 
Did  you  not  keep  it  a  week  ? — ^No. 
Did  you  keep  it  five  days? — ^Noj  I  believe, 
not  one ;  for  I  think  I^ve  it  to  him  the  day 
aAer  I  got  it. 

When  you  said  you  gave  it  in  a  week,  did 
you  mean  the  day  afler?— It  was  less  than  a 

week.  (^  r\r\ri\c> 

uigiiizea  oy  V^nOOy  Iv^ 


1068]         34  GEORGE  III.  Proeeedingt  againti  A.  HamOhm  Rcimah  Esq*  [1064 

Did  you  meftn  to  convey  the  idea  that  you 
had  it  but  one  day,  when  you  said  you  bad  it 
less  than  a  week  r — I  did. 

Upon  your  oath  that  was  the  meaning  you 
intended  to  convey? — ^It  was. 

Upon  your  oath  you  sav  so  ?— I  do. 

Do  you  generally  speak  in  riddles  of  that 
Jtind?— No. 

How  long  did  you  keep  that  paper?— Not 
one  day  t  on  the  same  day  that  I  received  it, 
I  gave  it  to  Mr.  Giffiird. 

This  meetine  was  in  the  forenoon  f-^It  was. 
*  How  long  alter  the  paper  was  distributed 
^id  you  continue  at  this  assembly  }^i  do  not 
remember  when  it  broke  up. 

Was  it  before  or  after  dinner  f — It  was  be- 
fore dinner. 

'  Cottr/.    Did  you  stay  till  the   assembly 
¥roke  up  ? — 1  did. 

Mr.  Fletcher.  Can  you  say  how  long  you 
remained  in  the  place  after  getting  that  pa- 
per?— I  cannot  say. 

What  do  you  believe  ? — ^Half  the  time  was 
not  elapsed  when  the  papers  were  distributed, 
bat  I  do  not  recollect,  there  was  a  young  man 
with  me,  and  we  were  in  conversation. 

What  became  of  you  aflerwards  ? — We  se- 
parated :  he  went  to  dinner,  I  suppose. 

Where  did  you  go  ? — I  went  to  Mr.  Ryan. 

You  dined  there  ? — No. 

Who  is  Mr.  Ryan? — He  is  a  surgeon. 

Did  you  show  the  paper  to  Mr.  Ryan  ? — 
No ;  but  I  met  Mr.  Gifi^rd  thcre»  and  I  gave 
it  to  him. 

Did  you  expect  to  meet  him  there  ? — ^I  did 
not. 

Of  what  bu&uiess  is  Mr.  Ryan } — He  is  a 
surgeon. 

Does  he  eet  money  by  any  other  business  ? 
-—I  do  not  know.' 

There  is  a  paper  printed  in  the  house  where 
he  lives  ? — Tiiere  is. 

What  paper  ?— The  Dublin  Journal. 

Does  not  Mr.  Ryan  superintend  the  publi- 
cation of  that  paper  ? — I  believe  he  does  not. 

Who  is  the  proprietor  of  that  paper? — 
George  Faulkner. 

Do  you  bejicve  he  conducts  that  paper 
now  ? — I  am  not  to  know  any  thing  about  it. 

But  can  yuu  not  form  a  belief? — I  cannot 
form  a  belief    I  do  not  know. 

Did  you  never  hear  that  Mr.  Gilfard  had 
some  interest  in  that  paper  ? — I  did  hear  it. 

Do  you  believe  it? — I  do  not  I  know 
not. 

What  do  you  believe? — I  believe  he  has 

1K>t. 

Did  you  ever  hear  it?— I  did. 

Why  do  you  d'lsbelieve  it  ?— I  heard  it  from 
several  persons. 

And  you  do  not  believe  it?— I  do  not. 

You  do  not  believe  that  he  has  any  con- 
nexion with  that  paper  ?— I  do  not  believe  it 

Have  you  heard  it  contradicted  ?— I  have. 

By  whom  ? — I  do  not  know. 

What  relation  are  you  to  Mr.  Giffiud? — 
Jftis  nephew  by  marriage. 


And  will  you,  his  nephew,  say  he  has  not 
any  interest  m  that  paper?— I  do. 

Is  not  Mr.  Ryan  a  relation  of  Mr.  Giflard  f 
^He  is. 

What  relation?— I  cannot  say. 

Who  pays  the  rent  of  the  house  where  Mr. 
Ryan  lives  ?— I  do  not  know. 

This  witness  retired,  and  then  the  paper* 

produced   by  Mr.   Lyster  was   read — upon 

)  which  the  case  for  the  prosecution  was  rested. 

The  Eari  of  ClonmeJi,  Lord  Ckirf  Juttice, 
'  asked  the  counsel  for  the  defendant  whether 
they  wished  to  have  the  information  read, 
in  order  to  compare  it  with  the  publication. 

Mr.  Curran,  We  have  instructions  not  to 
take  any  captious  objections,  and  therefore  do 
not  think  it  necessary  to  accept  of  the  ofier  of 
the  Court. 

Mr.  Atlamey- General.  A  good  reason 
why,  Mr.  Curran;  there  is  no  error  in  the 
record. 

Evidence  for  the  D  even  dak  t. 

Francis    Blake,    Esq. —  Examined   by   Mr. 
Cjurran, 

You  live  in  Gal  way  ? — I  live  now  in  Dub- 
lin, but  I  did  live  in  the  county  of  Roscom- 
mon. 

Do  you  know  a  eentleman  who  was  eta- 
mined  here  to-day.  of  the  name  of  John  Lys- 
ter ? — 1  believe  I  do. 

The  son  of  Thomas  Lyster  of  Grange?— I 
do  know  him. 

Do  you  think  that  Mr.  Lyster  is  a  person 
who  would  de$er>*e  credit  in  what  he  should 
swear  in  a  court  of  justice? — ^That  is  a  very 
hard  question  to  answer,  for  I  never  had  any 
dealing  with  him,  so  as  to  say  from  my  own 
knowledge  whether  he  should  be  believed  or 
not 

I  only  ask  your  opinion :  is  it  your  opinion 
that  he  deserves  credit  upon  his  oath  ?  Do 
vou  believe  it?— I  cannot  say  he  is :  I  might 
ne&itate. 

Can  you  form  an  opinion  ?— I  have  made 
all  the  answer  I  ran — I  cannot  say  that  he 
does  not  deserve  credit — at  the  same  time  I 
might  have  doubts. 

Lord  ClonmelL  He  only  says  he  might  he- 
sitate— he  has  doubts. 

Mr.  John  Smith, — Examined  by  Mr.  Recorder, 

Do  you  know  John  Lyster  ? — I  have  teen 
him,  I  have  no  acquaintance  with  him. 

Have  you  ever  seen  him  examined  as  a 
witness  ?— I  have. 

Where? — At  Galway  sinnmer assizes,  1791. 

Was  he  the  son  of  Thomas  Lyster  of 
Grange  ? — I  believe  he  was. 

Did  you  see  him  on  the  table  to-day? — ^I 
think,  I  did,  while  I  wa^  standing  upon  the 
steps  of  the  exchequer. 

Is  it  your  opinion  that  he  is  a  person  to  be 
believed  upon  his  oath  in  a  court  of  justice? 

*  See  the  paper  at  large  in  the  iafonsMMHi. 
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— ^I  cannot  form  a  general  opinion,  with  re- 
gard to  the  matter  upon  which  he  was  exa- 
mined to-day :  from  what  I  know  of  him  I 
would  give  very  little  credit  to  him. 

What  is  his  general  character  ? 

Mr.  Attamey-GeneraL  I  object  to  that 
question. 

Court,  You  are  a  man  of  business :  upon 
your  oath,  do  you  know  enough  of  this 
man'  to  say  whether  you  think  ne  ought  to 
be  believed  upon  his  oath  ? — I  do  not ;  for  I 
know  nothing  of  him,  but  what  I  saw  at  the 
trial  in  Galway. 

.  Cross-examined  by  Mr.  Attomejf-GentraL 

Are  you  a  member  of  the  United  Irishmen? 
— I  really  am  not. 

Mrs.   Mary   Hatcheli — Examined   by    Mr. 
Fletcher. 

Do  you  know  Mr.  John  Lystcr,  son  of  Tho- 
mas Lyster  of  Grange  ? — I  know  Mr.  John 
Lyster. 

Is  he  in  the  army? — He  is  an  ensign  of  the 
40th. 

.  Have  you  known  him  long  ? — I  have  known 
him  well  for  better  than  a  year ;  by  sight  I 
know  him  a  long  time. 

From  all  that  you  know  and  have  heard  of 
this  gentleman,  can  you  form  an  opinion 
whether  he  is  a  person  to  be  credited  upon 
his  oath  ? — From  my  opinion  he  is  not. 

Cross-examined  by  Mr.  Solicitor-general, 

Pray,  madam,  where  do  you  live  ?— Upper 
Ormond-quay. 

You  know  a  brother  of  Mr.  Lyster  ?— I  do 
well:  it  calls  painful  remembrances  to  my 
mind  by  talking  of  him. 

Was  there  any  particular  infidelity  imputed 
to  this  gentleman  or  his  brother? — George 
William  Lyster  was  married  to  a  daughter  of 
ours  (my  husband  b  living). 

Who  is  George  William  Lyster?— The 
younger  brother  oT  John  Lyster. 

Your  first  intercourse  then  originated  from 
that  connexion  between  George  Lyster  and 
your  daughter  ? — Yes :  George  William  Filz- 
gerald  Lyster  married  my  daughter. 

It  was  not  with  your  consent  ?— It  was  not. 

You  liave  not  been  induced  to  any  painful 
necessitv  of  breaking  the  marriage  ?— John 
Lyster  has  found  means  to  take  away  his 
brother  from  his  wife,  insisting  that  he  had 
another  wife. 

Jury.  How  do  you  know  that  John  Lyster 
is  the  person  who  inveigled  his  brother  from 
your  daughter  ? — ^His  elder  brother  told  me  so. 

Court,  Is  that  the  reason  you  do  not  be- 
lieve him  ? — It  is  one  of  the  reasons. 

What  other  reasons  have  you  ? — Conversa- 
-Uons  with  his  elder  brother. 

Here  the  evidence  was  closed  for  the  defen- 
dant. 

[A  few  moments  before  the  defendant's 
counsel  rose,  a  guard  of  soldiers  was  brought 
iaCo  the  Court  House,  by  the  aheriff]. 
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Mr.  Curran,  Gentlemen  of  the  Jury. 
When  I  consider  the  period  at  which  this  pro- 
secution is  brought  forward;  when  I  behold 
the  extraordinary  safeguard  of  armed  soldiers 
resorted  to,  no  doubt  for  the  preservation  of 
peace  and  order;  when  I  catch,  as  I  cannot 
but  do,  the  throb  of  pubUc  anxiety  which 
beats  from  one  end  to  the  other  of  this  hall; 
when  I  reflect  on  what  may  be  the  fate  of  a 
man  of  the  most  beloved  personal  character, 
of  one  of  the  most  respected  families  of  our 
country — ^himself  the  only  individual  of  that* 
family,  I  may  almost  say  of  that  country, 
who  can  look  to  that  possible  fiite  with  ua« 
concern ; — Feeling  as  I  do  all  these  impres- 
sions, it  is  in  the  honest  simplicity  ot  my 
heart  I  speak,  when  I  say,  that  I  never  rose 
in  a  court  of  justice  with  so  much  embarrass* 
ment,  as  upon  this  occasion. 

If,  gentlemen,  I  could  entert^n  a  hope  of 
finding  reiiige  for  the  discbncertion  of  my 
mind  in  the  perfect  composure  of  yours ;  if  I 
could  suppose  that  those  awfiil  vicissitudes  of 
human  events,  which  have  been  stated  or  al- 
luded to,  could  leave  your  judgment  undis- 
turbed and  your  hearts  at  ease,  I  know  I 
should  form  a  roost  erroneous  opinion  of  your 
character :  I  entertain  no  such  chimerical 
hope;  I  form  no  such  unworthy  opinion;  I 
expect  not  that  your  hearts  can  be  more  at 
ease  than  my  own ;  I  have  no  right  to  expect 
it ;  but  I  have  a  right  to  call  upon  you,  in  the 
name  of  your  country — in  the  name  of  the 
living  God,  of  whose  eternal  justice  you 
are  now  administering  that  portion,  which 
dwells  with  us  on  this  side  of  the  gnive—- to 
discharge  your  breasts  as  fiir  as  you  are  able, 
of  every  bias  of  prejudice  or  passion ;  that  if 
ray  client  be  guilty  of  the  offence  charged 
upon  him,  you  may  give  tranquillity  to  tne 

gublic  by  a  firm  venuct  of  conviction ;  or,  if 
e  be  innocent,  by  as  firm  a  verdict  of  acquit- 
tal ;  and  that  you  will  do  this  in  defiance  of 
the  paltry  artinces  and  senseless  clamours  that 
have  been  resorted  to,  in  order  to  bring  him 
to  his  trial  with  anticipated  conviction.  And, 
gentlemen,  I  feel  an  additional  necessity  of 
thus  conjuring  you  to  be  upon  your  guard,  from 
the  able  and  imposing  statement,  which  you 
have  just  heard  on  the  part  of  the  prosecution. 
I  know  well  the  virtues  and  talents  of  the  ex- 
cellent person  who  conducts  that  prosecu- 
tion. *  I  know  how  much  he  would  disdain 
to  impose  on  you  by  the  trappings  of  ofiice ; 
but  I  also  know  how  easily  we  mistake  the 
lodgment  which  character  and  eloquence  can 
make  upon  our  feelings,  for  those  impressions 
that  reason  and  fiict  and  proof  only  ought  to 
work  upon  our  understandings. 

Perhaps,  gentlemen,  I  shall  act  not  un- 
wisely in  waving  any  fiirther  observation  of 

*  The  late  lord  Kilwarden,  then  atiomey- 
mieral;  who  was  murdered  in  the  atreets  of 
Dublb,  July  S3d^  1803, 
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this  sort,  and  giviog  jrour  minds  an  opportu- 
nity of  growing  cool  and  resuming  then^ 
selves,  by  coming  to  a  cafan  and  uncoloored 
atatement  of  mere  facts,  premising  only  to 
you,  that  I  have  it  in  strictest  injunction  from 
my  client,  to  defend  him  upon  fiicts  and  evi- 
dence only,  and  to  avail  myself  of  no  techni- 
cal art^ce  or  subtlety  that  could  withdraw 
bis  cause  from  the  test  of  that  inquiry  which 
it  b  your  province  to  exercise,  and  to  which 
«nly  ne  wishes  to  be  indebted  for  an  acquittal 

Ui  the  month  of  December,  1799,  Mr. 
BAwan  was  arrested  on  an  information,  charg- 
ing him  with  the  offence  for  which  he  is  now 
on  his  trial.  He  was  taken  before  an  hon. 
personage  now  on  that  bench,  and  admitted 
to  bail.  ^ 

He  remained  a  considerable  time  in  this 
dVf  soliciting  the  threatened  orosecution,  and 
oyfilering  himself  to  a  fair  trial  oy  a  jury  of  his 
country;  but  it  was  not  then  thought  fit  to 
yield  to  that  soUcitation ;  nor  has  it  now  been 
thought  proper  to  prosecute  him  in  the  ordi- 
nary way,  by  seudmg  up  a  bill  of  indictment 
to  a  grand  jury. 

1 00  not  mean  by  this  to  say  that  Informa- 
tions £x-Officio  are  alwaysopprcssive  or  unjust; 
but  I  cannot  but  observe  to  you,  that  when  a 
petty  jury  is  called  upon  to  trv  a  charge  not 
previously  found  by  the  grand  inquest,  and 
supported  by  the  naked  assertion  only  of  the 
king's  prosecutor,  that  the  accusation  labours 
un^ra  weakness  of  probability  which  it  is 
difficult  to  assist,  t  If  the  charge  had  no 
cause  of  dreading  the  light — if  it  vras  likely  to 
find  the  sanction  of  a  grand  jury,  it  is  not 
aasy  to  account  why  it  deserted  the  more 
usualf  the  more  popular,  and  the  more  con- 
stitutional mode,  and  preferred  to  come  for- 
ward in  the  ungracious  form  of  an  £x- Officio 
Information. 

If  such  a  bill  had  been  sent  up  and  found, 
Mr.  Rowan  would  have  been  tried  at  the 
next  commission ;  but  a  speedy  trial  was  not 
the  wish  of  his  prosecutors.  X  An  informa- 
tion was  filed,  and  when  he  expected  to  be 

*  The  hon.  Mi*.  Justice  Downes ;  who  af- 
terwards [on  the  death  of  lord  Viscount  Ril- 
warden],  was  appointed  Lord  Chief  Justice 
of  Ireland. 


f  As  to  the  Information  Ex-Officio,  seethe 
case  of  sir  William  Williams  ante  Vol.  XIII, 
pp.  1369  €t  seq.i  and  the  case  of  Home,  Vol 


pp.  677,  et  uq.  69«. 
The      ' 


X  The  advantages  of  proceeding  «by  the 
in^rraation  £x-Officio  against  libels  of  a 
nature  so  dangerous  to  the  safety  of  the  realm 
as  to  require  a  more  prompt  visitation  of  jus- 
tice than  the  forms  in  ordinary  cases  will  per- 
mit, have  been  recently  canvassed  in  an  Essay 
in  the  Edinburgh  Review,  Vol.  XXVII.  pp. 
337,  et  9eq»  See  also  the  debate  in  the  House 
of  Commons  on  Mr.  Brougham*s  bill  for  se- 
curing the  liberty  of  the  Press,  and  prevent^ 
ing  the  Abuse  thiveof,  XXXIV  HaD8ttid>8 
Pari.  Deb.  pp.  377  ct  stq. 


tried  Hfoa  it,  an  error,  it  aeems,  waa  4fi9co> 
vered  m  the  record.  Mr.  Bowao  offend  to 
wave  ity  or  consent  to  any  amendment  de- 
sired. No — ^that  proposal  oouid  not  be  !»• 
cepted — a  trial  must  have  followed.  Tbat 
inronnation,  therefore,  was  withdrawn,  and  i 
new  one  filed :  that  is,  in  fiurt,  a  third  mose* 
cution  was  instituted  upon  the  same  chsrge. 
This  last  was  filed  on  the  8th  day  of  last  Julr. 

Gentlemen,  these  &cts  cannot  fiiil  of  a  doe 
impression  upon  you.  You  wiU  find  a  mate> 
rial  part  of  your  iBotiiiy  must  b^  whetiier 
Mr.  Rowan  is  pursuea  as  a  criminal,  or  hunted 
down  as  a  victim.  It  is  not^  therefore,  bv  in- 
stmntion  or  circuity,  but  it  is  boldly  and  £- 
rectly  that  I  assert,  that  oppression  has  been 
intended  and  practised  upon  him,  and  by. 
those  fiu:fs  winch  I  have  stated,  I  am  wv- 
ranted  in  the  assertion. 

His  demand,  his  entreaty  to  be  tried  wis 
refused— and  why?  A  hue  and  ciy  was  to 
be  raised  against  him;  the  sword  was  to  be 
suspended  over  his  head  ;  some  time  was  ac- 
cessary for  the  publie  mind  to  beoome  heated 
by  the  circulation  of  artfid  clamours  of  amr- 
ciij  and  rebellion;  these  same  clamours, 
which  with  more  probabilitv,  but  not  mare 
success,  had  been  circulated  before  thzxwdi 
Ehghmd  and  Scotland.  In  thb  country  tne 
causes  and  the  swiftness  of  their  progrea 
were  as  obvious,  as  their  folly  has  ttoce  be- 
come, to  every  man  of  the  smallest  observa- 
tion. I  have  been  stopped  myself,  with, 
"  Good  God,  sir,  have  you  neard  the  news?* 
"  No,  sir,  whatr— «  Why  one  French  emis- 
sary was  seen  travelling  through  Connau^ 
in  a  post-chaise,  and  scattering  from  the  win- 
dows as  he  passed  little  doses  of  political  poi- 
son, made  up  in  square  bits  ofnaper-— anotW 
was  actually  surprised  in  the  fact  of  seducing 
our  good  people  finom  their  allegiance,  by  dis- 
courses upon  the  indivisibility  of  French  rob- 
bery and  massacre,  which  he  preached  in  the 
French  language  to  a  congregation  of  Irish 
peasants.'' 

Such  are  the  bugbears  and  spectres  to  be 
raised  to  warrant  the  sacrifice  of  whatever 
little  public  spirit  may  remain  amongst  us. 
— But  time  has  also  detected  the  imposture 
of  these  Cock-  lane  apparitions,  and  you  cannot 
now,  with  your  eyes  open,  give  a  verdict 
without  askmg  )roiir  consciences  this  ques- 
tion ;  is  this  a  fair  and  honest  prosectition?— 
is  it  brought  forward  with  the  single  yiew  of 
vindicatiue  public  justice,  and  promotiDg 
public  good  ?  And  here  let  me  remind  vou, 
that  you  are  not  convened  to  try  the  guilt  of 
a  libel,  affecting  the  personal  character  of  aoy 
private  man :  I  know  no  case  in  which  a 
jury  ought  to  be  more  severe,  than  where  per- 
sonal cuumny  is  conveyed  through  a  vehicle, 
which  ought  to  be  consecrated  to  public  infor- 
mation; neither,  on  the  other  hand,  can  I 
conceive  any  case  in  which  the  firmness  and 
the  caution  of  a  jury  should  be  more  exerted, 
than  when  a  subject  is  prosecuted  for  a  libel 
on  the  state.    The  pectiliarity  of  the  British 
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<!oiistitiition,  (to  which  in  its  fullest  extant  we 
have  an  undoubted  right,  however  distant  we 
ma^  be  from  the  actuu  eiyoyment)  and  in 
which  it  surpasses  every  known  government 
ki  Europe,  u  this ;  that  its  only  professed  ob- 
ject is  the  general  eood,  and  its  only  founda- 
tion the  general  wiU ;  hence  the  people  have 
a  ri^ht  acknowledged  from  time  immemorial, 
fortified  by  a  pile  of  statutes,  and  authenti- 
cated bv  a  revolution  that  speaks  louder  than 
them  all,  to  see  whether  abuses  have  been 
committed,  and  whether  their  properties  and 
their  liberties  have  been  attenaed  to  as  they 
onghtto  be. 

This  is  a  kind  of  subject  which  I  feel  my- 
self overawed  when  I  approach;  there  are 
certain  fundamental  principles  which  nothinjg 
but  necessity  should  expose  to  public  exami- 
nation ;  they  are  pillars,  the  depth  of  whose 
foundation  ^ou  cannot  explore  without  endan- 

O  their  stren^ ;  mit  let  it  be  recol- 
that  the  discussion  of  such  topics 
should  not  be  condemned  in  me,  nor  visited 
upon  my  client:  the  blame,  if  anv  there  be. 
should  rest  only  with  those  who  have  forced 
them  into  discussion.  I  say,  therefore,  it  is 
the  right  of  the  people  to  keep  an  eternal 
watch  upon  the  conduct  of  their  rulers;  and 
in  order  to  that,  the  freedom  of  the  press  has 
been  cherished  by  the  law  of  England.  In 
private  defamation  let  it  never  be  tolerated : 
m  wicked  and  wanton  aspersion  upon  a  good 
and  honest  administration  let  it  never  be 
supported.  Not  that  a  good  government  can 
be  exposed  to  danger  by  groundless  accusation, 
but  because  a  bad  government  is  sure  to  find 
in  the  detected  falsehood  of  a  licentious  press 
a  security  and  a  credit,  which  it  could  never 
otherwise  obtain. 

I  said  a  good  government  cannot  be  endan- 
gered ;  I  say  so  again,  for  whether  it  be  good 
or  bad,  it  can  never  depend  upon  assertion : 
the  question  is  decided  by  simple  inspection : 
to  try  the  tree  look  at  its  fhut;  to  judge  of 
the  government  look  at  the  people.  What  is 
the  miit  of  a  good  government?  the  virtue 
and  happiness  of  the  people.  Do  four  mil- 
lions or  people  in  thb  country  gather  those 
fruits  from  that  government,  to  whose  in- 
jured purity,  to  whose  spotless  virtue  and  vio- 
lated honour,  ^is  seaitious  and  atrocious 
libeller  is  to  be  immolated  upon  the  altar  of 
the  constitution  f  To  you,  gentiemen  of  the 
jury,  who  are  bound  by  the  most  sacred  obli- 
gation fh^yuur  counl^  and  your  God,  to 
apeak  nothing  but  the  truth,  I  put  the  ques- 
tion—Do the  people  of  this  countiy  gather 
those  fruits?  Are  they  orderly,  industrious, 
religious,  and  contented  ?  Do  you  find  them 
free  from  bigotry  and  ignorance,  these  inse- 
parable concomitants  ot  systematic  oppres- 
sion? Or,  to  try  them  by  a  test  as  unerring 
as  any  of  the  former,  are  thev  united?  The 
period  has  now  elapsed  in  which  considera- 
tions of  this  extent  would  have  been  deemed 
improper  to  a  jury;  happily  for  these  coun- 
tries, tne  l^islature  of  each  Ims  lately  changed. 


or,  perhaps  to  speak  more  properly,  revived 
and  restored  the  law  respecting  trials  of  this 
kind.  For  the  space  of  thirty  or  forty  years  a 
usa^  had  prevailed  in  Westminster-lia]],  by 
which  the  uidges  assumed  to  themselves  the 
decision  of  the  question,  whether  libel  or 
not  ;*  but  the  learned  counsel  for  the  prose- 
cution are  now  obliged  to  admit  that  this  is  a 
question  for  the  juiy  only  to  decide.  You 
will  naturally  listen  with  respect  to  the  opinion 
of  the  courl,  but  you  will  receive  it  as  a  matter 
of  advice,  not  as  matter  of  law;  and  ^ou 
will  give  it  credit,  not  from  any  adventitious 
drcumstances  of  authority,  but  merely  so  &v 
as  it  meets  the  concurrence  of  your  ow»iii^ 
derstandings. 

Give  me  leave  now  to  state  to  you  the 
charge,  as  it  stands  t^n  the  record : — It  is. 
^  that  Mr.  Rowan,  bemg  a  person  of  a  wicked 
and  turbulent  disposition,  and  maliciously  de- 
signing and  intending  to  excite  and  difilise 
among  the  subjects  of  this  realm  of  Ireland^ 
discontents^  jealousies,  and  suspicions  of  our 
lord  the  king  and  his  government,  and  dis- 
afiection  and  disloyalty  to  the  person  and  go- 
vernment of  our  said  lord  the  king,  ana  to 
raise  very  dangerous  seditions  and  tumults 
within  this  kin^om  of  Ireland,  and  to  draw 
the  government  of  this  kingdom  into  gieat 
scandal,  infamy,  and  disgrace,  and  to  incite 
the  subieets  of  our  said  lord  the  kine  to  at- 
tempt, by  force  and  violence,  and  witn  arms, 
to  make  alterations  in  the  government,  state, 
and  constitution  of  this  kingdom,  and  to  in- 
cite his  majesty's  said  subjects  to  tumult  and 
anarchy,  and  to  overturn  the  established  con- 
stitution of  this  kinedom,  and  to  overawe  and 
intimidate  the  leeishitore  of  this  kingdom  hy 
an  armed  force;''  did  **  maliciously  and  sedi- 
tiously" publish  the  paper  in  question. 

Gentlemen,  without  any  observation  of 
mine,  you  must  see  that  this  information 
contains  a  direct  chai]^  upon  Mr.  Rowan; 
namely,  that  he  did,  with  the  intents  set  forth 
in  the  information,  publish  this  paper;  so 
that  here  you  have  in  fiu:t  two  or  three  ques- 
tions for  your  decision:  first,  the  matter  of 
fact  of  the  pubUcation;  namely,  did  Mn 
Rowan  publish  that  paper?  If  Bfr.  Rowan 
did  not  in  fact  publish  that  paper,  you  hav» 
no  longer  any  question  on  which  to  emploj 
your  minds :  if  you  think  that  he  was  in  fitct 
the  publisher,  then  and  not  till  then  arises  the 
great  and  important  subject  to  which  youf 
judgments  must  be  directed.  And  that  comea 
shortiy  and  simply  to  this:  is  the  paper  a 
libel  ?  and  did  he  publish  it  with  the  intent 
charged  in  the  information?  For  whatever 
you  may  think  of  the  abstract  question,  whe- 
ther the  paper  be  libellous  or  not,  and  of 
which  paper  it  has  not  even  been  insinuated 
that  he  is  the  author,  there  can  be  no  eround 
foi)  a  verdict  against  him,  unless  you  also  are 
persuaded  that  what  he  did  was  done  with  a 
criminal  design. 

*  See  p.  292  of  this  Volume. 
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I  wishy  gentlemeiv  to  simplify  and  not  to  sedition?  they  came  under  no  eoDiiiusio& 
perplex ;  I  therefore  say  again,  if  these  three  hut  the  call  of  their  country ;  imatithohae 
circumstances  conspire,  that  he  |Hiblished  it  and  unsanctioned,  except  hy  public  cuk:- 
— ^that  it  was  a  libely — ^and  that  it  was  puh-  gency  and  public  danger.  I  ask  was  thx 
lished  with  the  purposes  alleged  in  the  infor-  |  meeting  insurrection  or  not?  I  put  anothe 
mation,  you  ought  unquestionably  to  find  him  i  question :  il  any  man  then  had  puhltsiiois 
fliilty :  if  on  the  other  hand,  you  do  not  find  call  on  that  body,  and  stated  thit  war  w^ 
Uiat  all  these  circumstances  concurred; — ^if  |  declared  against  the  state;  that  the  leguJo 
you  cannot  upon  your  oaths  say  that  he  pub-  |  troops  were  withdrawn ;  that  our  coas^ts  wexe 
ushedit; — if  it  be  not  in  your  opinion  a  libel;  hovered  round  by  the  ships  of  the  encnT; 
— and  if  he  did  not  publish  it  with  the  inten*  ,  that  the  moment  was  approaching,  wheatk 
lion  alleged :  I  say,  upon  the  failure  of  any  |  unprotected  feebleness  of  age  anilsex,  wfaea 
one  of  these  points,  my  client  is  entitled,  in  !  the  sanctity  of  habitation  would  be  diae- 
justice,  and  upon  yoiu'  oaths^  to  a  verdict  of  garded  and  profaned  by  the  brural  ferodtr  «t 
acquittal.  I  a  rude  invader;  if  any  man  had  then  said& 

Gentlemen,  Mr.  Attorney-general  has  I  them,  ^'  Leave  your  industry  for  a  while,  tim 
thought  proper  to  direct  your  attention  to  the  {  }'ou  may  return  to  it  aeain,  axid  come  im^ 
state  and  circumstances  of  public  affairs  at  m  arms  for  the  public  defence.'*  I  put  tix 
the  time  of  this  transaction;  let  me  also  make 


a  few  retrospective  observations  on  a  period, 
at  which  he  has  but  slightly  elanced:  I 
speak  of  the  events  which  took  place  before 
'the  dose  of  the  American  war. 

You  know,  gentlemen,  that  France  had 
espoused  the  cause  of  America,  and  we  he- 
came  thereby  engaged  in  a  war  with  that 
nation. 

^  Heu  nescia  mens'homininn  futuri !" 

Little  did  that  ill-fated  monarch  know  that 
he  was  forming  the  first  causes  of  those  dis- 
astrous events,  that  were  to  end  in  the  sub- 
version of  his  throne,  in  the  slaughter  of  his 
&mily,  and  the  delugine  of  his  country  wiUi 
the  blood  of  his  people.  You  cannot  but 
remember  that,  at  a  time  when  we  had 
scarcelv  a  regular  soldier  for  our  defence; 
when  the  old  and  youn^  were  alarmed  and 
terrified  with  apprehensions  of  descent  upon 
our  coasts ;  that  providence  seemed  to  have 
worked  a  sort  of  miracle  in  our  favour.  You 
saw  a  band  of  armed  men  come  forth  at  the 
great  call  of  nature,  of  honour,  and  their 
country.  You  saw  men  of  the  greatest 
wealth  and  rank ;  you  saw  every  class  of  the 
community  give  up  its  members,  and  send 
them  armed  mto  the  field,  to  protect  the  pubUc 
and  private  tranquillity  of  Ireland.  It  is  im- 
possible for  any  man  to  turn  back  to  that 
period,  without  reviving  those  sentiments  of 
tenderness  and  gratituoe  which  then  beat  in 
the  pubhc  bosom ; — to  recollect  amidst  what 
applause,  what  tears,  what  prayers,  what  bene- 
dictions, thev  walked  forth  amongst  specta- 
tors, agitated  by  the  mineled  sensations  of 
terror  and  of  reliance,  of  danger  and  of  pro- 
tection, imploring  the  blessings  of  heaven 
upon  their  beads,  and  its  conquest  upon  their 
swords.  That  illustrious,  and  adored,  and 
abused  body  of  men  stood  forward  and  as- 
sumed the  title,  which,  I  trust,  the  ingratitude 
of  their  country  will  never  blot  from  its  his- 

tOiy,  '*  THE  VoLUMTESaS  OP  laELAND." 

Give  me  leave  now,  with  great  respect,  to 
put  this  question  to  you :  do  you  think  the 
assembling  of  that  elorious  bsmd  of  patriots 
was  an  insurrection  r  do  you  think  the  invi- 
tati«nto  that  asseiabling  would  have  been 


question  boldly  to  you^It  is  not  the  c^eoi 
the  volunteers  of  that  day;  it  is  the  cue  at 
my  client  at  this  hour,  which  I  put  to  yww 
Would  that  call  have  been  then  pronomiced 
in  a  court  of  justice,  or  hy  a  juiy  on  tbdr 
oaths,  a  criminal  and  seditious  invititioab 
insurrection?  If  it  woiUd  not  have  heem 
then,  upon  what  principle  can  it  be  so  now* 
What  IS  the  force  and  porfection  of  the  hv^ 
It  is  the  permanency  of  the  law ;  it  is,  thu 
whenever  the  fact  is  the  same,  the  law  is  aisD 
the  same  ;  it  is,  that  the  law  remains  a  vm- 
ten,  monumented,  and  recorded  letter,  to 
pronounce  the  same  decision,  upon  the  saoe 
farts  whenever  they  shall  arise.  I  will  not 
affect  to  conceal  it :  you  know  there  has  bees 
artful,  ungrateful,  and  blasphemous  claisour 
raised  against  these  illustrious  duuactoi 
the  saviours  of  the  kingdom  of  Irehcd. 
Having  mentioned  this,  let  me  read  a  rev 
words  of  the  paper  alleged  to  be  crimiiui. 
*^  You  first  took  up  arms  to  protect  )w:: 
coimtiy  from  foreign  enemies,  and  firom  do- 
mestic disturbance.  For  the  same  purposes 
it  now  becomes  necessary  that  you  skouid  re* 
sume  them.'' 

I  should  be  the  last  man  in  the  world  to 
impute  any  want  of  candour  to  the  right !»' 
nourable  gentleman,  who  has  stated  the  case 
on  behaltof  the  prosecution:  but  he  has  cer- 
tainly fallen  into  a  mistake,  which,  if  notes- 
plained,  might  be  highly  injurious  to  mr 
client.  He  supposed  that  this  publicatioa 
was  not  addressed  to  those  ancient  voluoleei^ 
but  to  new  combinaUons  of  them,  fonoed 
upon  new  principles,  and  actuated  by  di&nesi 
motives.  You  have  the  words  to  which  Ua 
construction  is  imputed  upon  the  recoid ;  \k 
meaning  of  his  mind  can  be  collected  ooly 
from  those  words  which  he  has  made  use  d 
to  convey  it.  The  guilt  imputable  to  bio 
can  only  be  inferred  from  the  meaning  a^ 
scribable  to  those  words.  Let  his  meaniis 
then  be  fairly  collected  by  resorting  to  thejs. 
Is  there  a  foundation  to  suppose  that  this  ad- 
dress was  directed  to  any  such  body  of  okp- 
as  has  been  called  a  banditti,  (with  what  je- 
tice  it  is  unnecessary  to  inquire)^  aadooliB 
the  old  volimtcers? 
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As  to  the  ABeer  at  the  words  '"  citizen  sol* 
diers/'  I  should  feel  thai  I  was  tresting  a  very 
respected  friend  with  an  insidious  and  un- 
merited unkindness,  if  I  affected  to  expose  it 
by  any  gravit;^  of  refutation.  I  may,  how- 
ever, be  permitted  to  observe,  that  they  who 
are  supposed  to  have  disgraced  this  expres- 
sion by  adopting  it,  have  taken  it  from  the 
idea  of  the  British  constitution, '<  that  no  man 
in  becoming  a  soldier  ceases  to  be  a  citizen." 
%Vould  to  God,  all  enemies  as  they  are,  that 
that  unfortunate  people  had  borrowed  more 
from  that  sacred  source  of  lilierty  and  virtue ; 
and  would  to  God,  for  the  sake  of  humanity, 
that  they  had  preserved  even  the  little  they 
did  borrow!  It  ever  there  could  be  an  objec- 
tion to  that  appellation,  it  must  have  lleen 
stroneest  when  it  was  first  assumed.**  To  that 
period  the  writer  manifestly  alludes;  lie 
addresses  **  those  who  first  took  up  arms :'' 
**  You  first  took  up  arms  to  protect  your  coun- 
try from  foreign  enemies  and  from  domestic 
disturbance.  For  the  same  purposes  it  now 
becomes  necessary  that  vou  should  resume 
them.''  Is  this  applicable  to  those  who  had 
never  taken  up  arms  before }  '*  A  proclama- 
tion,*' says  this  paper,  «  has  been  issued  in 
England  for  embodying  the  militia,  and  a  pro- 
clamation has  been  issued  by  the  lord  lieu- 
tenant and  council  of  Ireland,  for  repressing 
all  seditious  associations.  In  cousequence  of 
both  these  proclamations,  it  is  reasonable  to 
apprehend  danger  from  abroad,  and  danger 
at  home.''  God  help  us,  from  the  situation 
of  Europe  at  that  time;  we  were  threatened 
with  too  probable  danger  from  abroad,  and  I 
am  afraid  it  was  not  without  foundation  we 
were  told  of  our  having  something  to  dread 
at  home. 

I  find  much  abuse  has  been  lavished  on 
the  disrespect  with  which  the  proclamation  is 
treated,  in  that  part  of  the  paper  alleged  to 
be  a  libel.  To  tiiat  my  answer  for  my  client 
is  short :  I  do  conceive  it  competent  to  a  Bri- 
tish subject,  if  he  thinks  that  a  proclamation 
has  Issued  for  the  purpose  of  raising  false  ter- 
rors,— I  hold  it  to  be  not  only  the  privilege, 
but  the  duty  of  a  citizen,  to  set  his  country- 
men right,  with  respect  to  such  misrepre- 
sented danger;  and  until  a  proclamation  in 
this  country  shall  have  the  force  of  law,  the 
reason  and  grounds  of  it  are  surely  at  least 
Quest^nable  by  the  people.  Nay,  I  will  go 
•farther^— ;if  an  actual  law  had  passed,  receiving 
the  sanction  of  the  three  estates,  if  it  be  ex- 
ceptionable in  any  matter,  it  is  warrantable 
to  any  man  in  the  community  to  state,  in  a 
becoming  manoer,  his  ideas  upon  it.  And  I 
should  be  at  a  loss  to  know,  if  the  positive 
laws  of  Great  Britain  are  thus  questionable, 
4ipon  what  grounds  the  proclamation  of  an 

*  In  the  resolutions  and  addresses  of  the 
^Id  volunteers,  at  and  prior  to  1783»  the  terms 
*' citizen  soldiers^"  and  '*  citizen  soldieiy,'^ 
>vere  oo  uncomnon  appellations,    EdUor  ^ 
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Irish  government  should  not  be  open  to  the 
animsuiversion  of  Irish  subjects. 

**  Whatever  be  the  motive,  or  from  what- 
ever quarter  it  arises,''  says  this  paper, 
''  alarm  has  arisen."  Gentlemen,  do  you  not 
know  that  to  be  fact  ?  It  has  been  stated  by 
the  attorney-general,  and  most  truly,  that  thie 
most  gloomy  apprehensions  were  entertained 
by  the  who(e  country.  "  Vou  volunteers  of 
Ireland  are  therefore  summoned  to  arms  at 
the  instance  of  government,  as  well  as  by  the 
responsibility  attached  to  your  character,  and 
the  permanent  obligations  of  your  institu- 
tion." I  am  free  to  confess,  if  any  man»  as- 
suming the  liberty  of  a  British  subject  to 
question  public  topics,  should,  under  the 
mask  of  that  privilege,  publish  a  proclam»* 
tion  inviting  the  proflijpite  and  seditious, 
those  in  want,  and  those  in  despair,  to  rise  up 
in  arms  to  overawe  the  legislature,  to  rob  us 
of  whatever  portion  of  the  blessing  of  a  free 
government  we  possess ;  I  know  of  no  of- 
fence involving  greater  enormity.  But  that, 
fentleraen,  is  the  question  you  are  to  try. 
f  my  client  acted  with  an  honest  mind  and 
fair  intention,  and  having,  as  he  believed,  the 
authority  of  government  to  support  him  in 
the  idea  that  dtmger  was  to  be  apprehended, 
did  apply  to  that  body  of  so  known  and  so 
revered  a  character,  calling  upon  them  by 
their  former  honour,  the  principles  of  their 
glorious  institution,  and  the  great  stake  thev 
possessed  in  their  country ; — if  he  interposed, 
not  upon  a  fictitious  pretext,  but  a  real  belief 
of  actual  and  imminent  danger,  and  that  their 
arming  stt  that  critical  moment  was  necessary 
to  the  safety  of  their  country ;  his  intention 
was  not  only  innocent,  but  highly  merito- 
rious. It  is  a  question,  gentlemen,  upon 
which  you  only  can  decide ;  it  is  for  you  to 
say,  whether  it  was  criminal  in  the  defendant 
to  be  misled,  and  whether  he  is  to  fall  a  sa- 
crifice to  the  prosecution  of  that  government 
by  which  he  was  so  deceived.  1  say  aeain, 
gentlemen,  you  can  look  only  to  his  wocas  as 
the  interpreters  of  his  meaning;  and  to  the 
state  ana  circumstances  of  his  country,  as  he 
was  made  to  believe  them,  as  the  clue  to  his 
intention.  The  case  then,  gentlemen,  is 
sliortly  and  simply  this :  a  man  of  the  first 
family,  and  fortune,  and  character,  and  pro- 
perty among  you,  reads  a  proclamation,  statp- 
mg  the  country  to  be  in  danger  from  abroad 
and  at  home ;  and  thus  alarmed — thus  upon 
the  authority  of  the  prosecutor  alarmed,  ap- 
plies to  that  august  body,  before  whose  awful 
presence  sedition  must  vanish,  and  insurrec- 
tion disappear.  You  must  surrender, — I  her 
sitate  not  to  say  it, — ^your  oaths  to  unfounded 
assertion,  if  you  can  submit  to  say,  that  such 
an  act,  of  such  a  man,  so  warranted,  is  a 
wicked  and  seditious  libel.  If  he  was  a  dupe, 
let  me  ask  )rou,  who  was  the  impostor?  I 
blush  and  smrink  with  shame  and  detestation 
from  that  meanness  of  dupery  and  servile 
complaisance,  which  could  make  that  dupe  a 
victim  to  the  accusation  of  that  impostor. 
3  Z 
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You  perceive,  sentlemen,  that  I  am  going 
into  the  merits  oT  this  publication,  before  1 
apply  myself  to  the  question  which  is  first  in 
order  of  time,  namely,  whether  the  publica- 
tion in  point  of  fact,  is  to  be  ascribed  to  Mr. 
Ilowan  or  not.  I  have  been  unintentionallv 
led  into  this  violation  of  order.  I  should  ef- 
fect no  purpose  of  either  brevity  or  clearness, 
by  reluming  to  the  more  methodical  course 
of  observation.  I  have  been  naturally  drawn 
from  it  by  the  superior  importance  of  the  j 
topic  I  am  upon,  namely,  the  merit  of  the  , 
publication  in  question.  j 

This  publication,  if  ascribed  at  all  to  Mr.  i 
-  Rowan,  contains  four  dist'mct  subjects :   the  ! 
first,  the  invitation  to  the  volunteers  to  arm ;  • 
upon  that  I  have  already  observed :  but  those  i 
.  that  remain  are  surely  of  much  importance, 
and  no  doubt  are  prosecuted  as  equally  cri- 
minal.   The  paper  next  states  the  necessity  , 
of  a  reform  in  parliament:    it  states  thirdly, 
the  necessity  of  an  emancipation  of  the  catho-  , 
lie  inhabitants  of  Ireland ;   and  as  necessary'  I 
to  the  achievement  of  all  these  objects,  does, 
fourthly,  state  the  necessity  of  a  general  dele- 
gated convention  of  the  people.  | 

It  has  been  alleged  that  Mr.  Rowan  in-  I 
tended  by  this  publication  to  excite  the  sub- 
jects of  this  country  to  effect  an  alteration  in 
the  form  of  your  constitution.     And  here,  ] 
gentlemen,  perhaps,  you  may  not  be  unwil- 
ling to  follow  a  little  farther  than  Mr.  At- 
torney-general has  done  the  idea  of  a  late 
prosecution  in  Great  Britain  upon  the  subject 
•fa  public  libel.     It  is  with  peculiar  fondness 
I  look  to  that  country  for  solid  principles 
of  constitutional   liberty  and  judinal  exam- 
ple.    You    have   been 'pressed  in  no  small 
degree    with    the    manner    in    which    this  , 
publication  marks  the  different  orders  of  our 
constitution,    and    comments    upon    them.  , 
I^t  me  show    you  what  boldness  of  ani- 
madversion on  such  topics  is  thought  jiisti-  ■ 
fiable  in  the  British  nation,  and  by  a  British  ' 
jury.    I  have  in  my  hand  the  report  of  the 
trial  of  the  printers  of  the  Morning  Chroni- 
cle, for  a  supposed  libel  acjainst  the  state,  and 
of  their  acquittal ;    let  me  read  1o  you  some  ! 
passages  from  that  publication,  which  a  jury  1 
of  Englishmen  were  in  vain  called  upon  to 
brand  with  the  name  of  libel. 

**  Claiming  it  as  our  indefeasible  right  to 
associate  together,  in  a  peaceable  and  friendly 
manner,  for  the  communication  of  thoughts, 
the  formation  of  opinions,  and  tp  promote 
the  general  happiness,  we  think  it  imneces- 
»ary  to  offer  any  apology  for  inviting  you  to 
join  us  in  this  manly  aiid  benevolent  pursuit; 
the  necessity  of  the  inhabitants  of  every  com- 
munity endeavouring  to  procure  a  true  know- 
ledge  of  their  rights,  their  duties,  and  their 
interests,  will  not  be  denied,  except  by  those 
who  arc  the  slaves  of  prejudice,  or  interested 
in  the  continuation  of  abuses.  As  meji  who 
wish  to  aspire  to  the  title  of  fireeroen,  we  to- 
uUy  deny  the  wisdom  and  the  humanity  of 
the  advice,  to  approach  the  d«iect»  of  govern- 


ment with  *  pious  awe  and  Irembfing  sol:' 

*  tilde.'    What  better  doctrine  ccmld  the  j*:- 
or  the  tyrants  of  Europe  desire  ?   We  thir:?. 
therefore,  that  the  cause  of  truth  and  ju^.:» 
can  never  be  hurt  by  temperate  and  boikH- 
discussiods;   and  that  cause  which  wilh. 
bear  such  a  scrutiny,  roust  be  systeosatici^ 
or    practically  bad.    We    are   sensible  \i^ 
those  who  are  not  friends  to  the  general  r* 
have  attempted  to  inflame  the  public  il.: 
with  the  cry  of"  danger,**  whenever  men  hav*. 
associated  for  discus«>mg  the  principles  ot'zu- 
vemment ;  and  we  have  littls  doubt  but  suo 
conduct  will  be  pursued  in  this  place;  wc 
would  therefore  caution  evei^  honest  n&n. 
who  has  really  the  weitare  of"^  the  natioo  a: 
heart,  to  avoid  being  led  away  by  the  pro^v 
tuted  clamours  of  those  who  live   on  ;i- 
sources  of  corruption.    We  pity  the  kar-K: 
the  timorous,    and    we  are    totally  uncoa- 
cemed    respecting  the  false  alarms  of  tje 
venal.^— 

**  We  view  with  concern  the  finequei:) 

of  wars. — ^We  are  persuaded  that  the  intero:^ 
of  the  poor  can  never  be  promoted  by  itv^ 
sion  of  territory,  when  bought  at  the  expca*: 
of  their  labour  and  blood ;  and  we  must  «tv 
in  the  langusu^e  of  a  celebrated  author,—'  Wt 

*  who  are  only  the  people,  but  who  pay  »> 
'  wars  with  our  substance  and  our  blood,' v.. 

*  not  cease  to  tell  kings/  or  govemmem*. 
'  that  to  them  alone  wars  are  profitable;  t'u' 

*  the  true  and  just  conquests  are  those  whici 
^  each  makes  at  home,  by  comforting  the  p> 
'  santry,  by  promoting  agriculture  and  m^"" 
'  factories,  by  multiplying  men  and  the  cir.t: 
'  productions  of  nature ;  that  then  it  is  v  /. 

*  icings  may  call  themselves  the  image  oi  C*v^:. 

*  whose  will  is  perpetually  directed  to  the  cre- 

*  ation  of  new  beings.  If  they  continue  !.» 
'  make  us  fight  and  Kill  one  another  in  urn- 

*  form,  we  will  continue  to  write  and  speik, 
'  imtil  nations  shall  be  cured  of  this  f'o'jv.' 
— ^We  are  certain  our  present  heavy  burihi;>s 
are  owing,  in  a  great  measure,  to  cniel  n^i 
impolitic  wars,  and  therefore  wc  will  do  &\i  02 
our  part,  as  peaceable  citizens  who  have  tr^ 
good  of  the  community  at  heart,  to  enlighui 
each  other,  and  protest  against  them. 

«*  The  present  state  of\he  representatkn :: 
the  people  calls  for  the  particular  attentius  cf 
every  man  who  has  humanity  sufficient  to  itt* 
for  the  honour  and  happiness  of  his  countn 
to  the  defects  and  corruptions  of  which  we  iP 
inclined  to  attribute  unnecessary  wars,  ^r. 
ike.  We  think  it  a  deplorable  case  wheo  tbf 
poor  must  support  a  corruption  which  is  cr- 
culated  to  oppress  them :  when  the  labourer 
must  give  his  money  to  afibrd  the  means  d 
preventing  him  having  a  voice  in  ttsdisposi'; 
when  the  lower  clas^  may  say^ — We  ei^ 
you  our  money»  for  which  we  have  toiled  aiK! 
sweat,  and  which  would  save  our  famibes 
from  cold  and  hunger ;  but  we  think  it  moR 
hard  that  there  is  nobody  whom  we  hare  6e- 
legated,  to  see  that  it  is  not  improperiv  lo^ 
wickedly  spent ;  we  have  naae  to  mtco  c%9 
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our  interests;  the  rich  only  are  represent- 
ed"— 

— ^  An  equal  and  uncorrupt  representation 
wouldy  we  are  persuaded,  save  us  from  heavy 
expenses,  and  deliver  us  from  many  oppres- 
sions ;  we  will  therefore  do  our  duty  to  pro- 
cure this  reform,  which  appears  to  us  of  the 
utmost  importance. 

''  In  short,  we  see,  with  the  most  lively 
concern,  an  army  of  placemen,  pensioners, 
ike.  fighting  in  the  cause  of  corruption  and 
prejuoicey  and  spreading  the  contagion  far  and 
wide. — 

— *^  We  see  with  equal  sensibility  the  pre- 
sent outcry  against  reforms,  and  a  proclama- 
tion tending  to  cramp  the  liberty  of  the  press, 
and  discredit  the  true  friends  of  the  people,  re- 
ceiving the  support  of  numbers  of  our  coun- 
trymen.— 

"  We  see  burthens  multiplied—- the  lower 
classes  sinking  into  poverty,  disgrace,  and  ex* 
cesses,   and   the    means  of  these  shocking  i 
abuses  increased  for   the  purposes  of  reve- 
nue.— 

— "  We  ask  ourselves — Arc  wc  in  England  > 
— Have  our  forefathers  fought,  and  bled,  and 
conquere<l  for  liberty  ?  And  did  they  not  think 
that  the  fruits  of  their  patriotism  woald  be 
more  abundant  in  peace,  plenty,  and  happi- 
ness?— 

— "  Is  the  condition  of  the  poor  never  to  be 
improved  ?  Great  Britain  must  have  arrived 
at  the  highest  degree  of  nati9nal  happiness 
and  prosperity,  and  our  situation  must  oe  too 
good  to  be  mended,  or  the  present  outcry 
against  reforms  and  improvements  is  inhuman 
and  criminal.  But  we  hope  our  condition  will 
be  speedily  improved,  and  to  obtain  so  desi- 
rable a  good  is  the  object  of  our  present  asso- 
ciation :  an  union  founded  on  principles  of  be- 
nevolence and  humanity;  disclaiming  all  con- 
nexion with  riots  and  disorder,  but  firm  in  our 
Eurpose,  and  warm  in  our  affections  for  li- 
erty. 

*•  Lastly — ^We  invite  the  friends  of  freedom 
throughout  Great  Britain  to  form  similar  so- 
cieties, and  to  act  with  unanimity  and  firm- 
ness, till  the  people  be  too  wise  to  be  imposed 
upon,  and  their  inHuence  in  the  government 
be  commensurate  with  their  dignity  and  im- 
portance;— Then  shall  we  be  free  and 
happy."* 

Such,  gentlemen,  is  the  languaue  which  a 
subject  of  Great  Britain  thinks  himself  war-  | 
ranted  to  hold,  and  upon  such  language  has  | 
the  corroborating  sanction  of  a  British  jury  \ 
been  stamped  by  a  verdict  of  acquittal.  Such  i 
was  the  honest  and  manly  freedom  of  publi-  \ 
cation,  in  a  country  too  where  the  complaint  < 
of  abuses  has  not  half  the  foundation  it  has  • 
here.  1  said  I  loved  to  look  to  England  for  ; 
principles  of  judicial  example ;  I  cannot  but  ! 
say  to  you  that  it  depends  on  your  spirit, 
whether  I  shall  look  to  it  hereafter  with  sj'm- 

*  See  the  case  of  Lambert  and  others, 
ante.  p.  954—958. 


pathy  or  with  shame.  Be  pleased,  now,  gen- 
tlemen, to  consider  whether  the  statement  of 
the  imperfection  in  your  representation  has 
been  made  with  a  <lesire  of  inflaming  an  at- 
tack upon  the  public  tranquillity,  or  with  an 
honest  purpose  of  procuring  a  remedy  for  an 
actually  existing  grievance. 

It  is  impossible  not  to  revert  to  the  situa- 
tion of  the  times ;  and  let  me  remind  you, 
that  whatever  observations  of  this  kind  I  am 
compelled  thus  to  make  in  a  court  of  justice, 
the  uttering  of  them  in  this  place  is  not  im-* 
pu table  to  my  client,  but  to  the  necessity  of 
defence  imposed  upon  him  by  this  extraordi- 
nary prosecution. 

Gentlemen,  the  representation  of  our  peo- 
ple is  the  vital  principle  of  their  political  ex- 
istence; without  it  they  are  dead,  or  they  live 
only  to  servitude ;  without  it  there  are  two 
estates  acting  u^on  and  against  the  third,  in- 
stead of  acting  in  co-operation  with  it ;  with- 
out it,  if  the  people  are  oppressed  by  their 
judges,  where  is  the  tribunal  to  which  their 
judges  can  be  amenable  f  without  it  if» 
they  are  trampled  upon  and  plundered  bv 
a  minister,  where  is  the  tribunal  to  which 
the  oft'ender  shall  be  amenable  ?  without  it, 
wliere  is  the  ear  to  hear,  or  the  heart  to  feel, 
or  the  hand  to  redress  their  sufferings?* 
Shall  they  be  found,  let  me  ask  you,  in  the. 
accursed  bands  of  imps  and  minions  that  bask 
in  their  disgrace,  and  fatten  upon  their  spoils^ 
and  nourish  upon  their  ruin  ?  But  let  me  not 
put  this  to  you  as  a  merely  speculative  ques- 
tion. It  is  a  plain  question  of  fact :  rely  up- 
on it,  physical  roan  is  every  where  the  same ; 
it  is  only  the  various  operation  >of  moral 
causes  that  gives  variety  to  the  social  or  in- 
dividual character  and  condition.  How 
otherwise  happens  it,  that  modem  slavery 
looks  quietly  at  the  despot,  on  the  very  spot 
where  leonidas  expiree!  ?  The  answer  is, 
Sparta  has  not  changed  her  climate,  but  she 
has  lost  that  government,  which  her  liberty 
could  not  survive. 

I  call  you,  therefore,  to  the  plain  question 
of  fact.  This  paper  recommends  a  reform  in 
parliament :  I  put  that  question  to  your  con- 
sciences ;  do  you  think  it  needs  that  reform  ? 
I  put  it  boldly  and  fairly  to  you,  do  you  think 
the  people  ot  Ireland  are  represented  as  they, 
ought  to  be  ?  Do  you  hesitate  for  an  answer? 
If  you  do,  let  me  remind  you,  that  until  the 
last  year  three  millions  of  ygur  countrymen 
have  by  the  express  letter  of  the  law  been' 
excluded  from  the  reality  of  actual,  and  even* 
from  the  phantom  of  virtual  representation. 
Shall  we  then  be  told  that  this  is  onl;y  the 
affirmation  of  a  wicked  and  seditious  incen- 
diary? If  you  do  not  feel  the  mockery  of 
such  a  charge,  look  at  your  country — ^in  what 
state  do  you  find  it  ?  Is  it  in  a  state  of  tran- 
quillity and  general  satisfaction  ?  These  are 
traces  by  which  good  arc  ever  to  be  distin- 
guished from  bad  governments,  without  any 
very  minute  inqnuiry  or  speculative  refinement. 
— Do  you  feel  tnal  a  veneration  for  the  law^ 
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a  pious  and  humble  attachmciit  to  the  coo- 
stitutioD,  form  the  political  morality  of  your 
people?  Do  you  find  that  oomfort  and  com- 
petcDcy  among  your  people,  which  are  always 
to  be  found  where  a  government  is  mild  and 
moderate, — where  taxes  arc  imposed  by  a 
body  who  have  an  interest  in  treating  the 
poorer  orders  with  compassion,  and  prevent- 
mg  the  weight  of  taxation  from  pressing  sore 
upon  them  f 

Gentlemen,  I  mean  not  to  impeach  the 
atateofyour  representation,  I  am  not  saying 
that  It  is  defective,  or  that  it  ought  to  be  aU 
tcred  or  amended :  nor  is  this  a  place  for  me 
to  say,  whether  I  think  that  three  milliom  of 
the  mhabitaaU  of  a  countiy,  whose  whole  : 
number  is  but  four,  ou^ht  to  be  admitted  to  | 
any  efficient  situation  m  the  state.    It  may  ' 
he  said,  and  truly,  that  these  are  not  ques-  j 
lions  for  either  of  us  directly  to  decide  ;  but  ! 
you  cannot  refuse  them  some  passing  consi*  I 
deration  at  least,  when  you  remember  that ' 
on  this  subiect  the  real  question  for  your  de-  i 
cision  is,  whether  the  allegation  of  a  defect  in  ' 
your  constitution  is  so  utterly  unfounded  and  ' 


This  paper,  gentiemen,  iasista  iiraitfie  nr 
cessity  of  emancipating  the  Catholics  of  Ire* 
land,  and  that  is  diarged  as  part  of  the  Fifad. 
If  thev  had  waited  anotheir  year,  if  they  hid 
kept  this  prosecution  impending  for  aiiotfaff 
year,  how  much  would  remain  tor  a  Jury  t» 
decide  upon,  I  should  be  at  a  kjes  to  disDorcr. 
It  seems  as  if  the  proness  of  public  iafonztt- 
lion  was  eating  away&e  ground  cf  the  pn- 
seeution.  Since  the  cummenccnaent  of  the 
prosecution,  this  part  of  the  libel  has  unhxldh 
received  the  sanction  of  the  legpslatare.  la 
that  interval  our  CathoHc  brethren  haie  ob- 
tained  that  admission,  whidi  it  seems  it  wtsa 
libel  to  propose ;  in  what  way  to  acooont  far 
thisy  I  am  really  at  a  loss.  Hare  any  ahm* 
been  occasioned  by  the  emancipation  of  our 
Catholic  brethren?  has  the  bigoted  malig- 
nity of  any  individuals  been  cnistied ;  or  lus 
the  stability  of  the  government,  or  that  of  the 
country  been  weakened ;  or  is  one  miUioB  ^ 
subjects  stronger  than  four  millions?  Do 
you  think  that  the  benefit  they  received 
should  be  poisoned  by  the  sting  of  vengeaact? 
If  you  tiiink  50,  you  must  say  to  them,  **  jm 


fiilse,  that  you  can  ascribe  it  only  to  the  ma-  '  have  demanded  emancipation  and  yon  ban 


lice  and  perxerseness  of  a  wicked  mind,  and  ' 
not  to  the  innocent  mistake  of  an  ordinary 
understanding :  whether  it  may  not  be  mis- 
take ;  whether  it  can  be  only  sedition. 

And  here,  gentlemen,  I  own  I  cannot  but 
t«gret,  that  one  of  our  countrymeu  should  be 
cnminally  pursued  for  asserting  the  necessity 
ofareform,  at  the  very  moment,  when  that 
necessity  seems  admitted  by  the  parliament ' 
Itself;  that  this  unhappy  reform  shall  at  the  I 
aame  moment  be  a  subject  of  legislative  dis-  ! 
cussion,  and  criminal  prosecution.    Far  am  I 
from  imputmg  any  sinister  design  to  the  vir-  ' 
tiie  or  wisdom  of  our  government;  but  who  I 
<an  avoid  feeling  the  deplorable  impression  I 
that  must  be  made  on  the  public  mind,  when  ' 
the  demand  for  that  reform  is  answered  by  a 
criminal  information  ? 

I  am  the  more  forcibly  impressed  by  this 
consideration,  when  I  consider,  that  when 
this  information  was  first  put  on  the  file, 
toe  subject  was  transiently  mentioned  in  the 
House  of  Commons.  Some  cirairostances 
retarded  the  progress  of  the  inquiiy  there, 
and  the  progress  of  the  information  was 
equally  retarded  here.  On  the  first  day  of 
this  session,  you  all  know,  that  subject  was 
again  brought  forward  m  the  House  of  Com- 
mons ;  and,  as  if  they  had  slept  together,  this 
prosecution  was  also  revived  m  the  court  of 
King's-bench,— and  that  before  a  jury,  taJcen 
from  a  panncl  partly  composeil  of  those  very 
members  of  parliament,  who  in  the  House  of 
Commons,  must  debate  upon  this  subject  as  a 
measure  of  public  advantag;e,  which  they  are 
here  called  upon  to  consider  as  a  public 
^ime.  • 

•  Among  the  names  on  the  pannel  were 
tiglit  hon.  J.  Cuffe,  M.  P.— Kight  hon.  D. 
Latouehe,  M.  P.— Sir  W.  0.  Newcomen,  bart 


got  it ;  but  we  abhor  your  persona,  we  are  ooU 
raged  at  your  success  and  we  will  stigmauae 
by  a  crimmal  prosecution  the  advisOT  ol  thit 
relief  which  you  have  obtained  fit>m  the  voice 
of  vour  country.**  I  ask  you,  do  you  think, 
as  honest  men,  anxious  for  the  public  tna- 
quillity,  conscious  that  there  are  wounds  not 
yet  completely  cicatrised,  that  you  ought  t9 
speak  this  language  at  this  time,  to  men  who 
are  too  much  disposed  to  think  that  in  thu 
very  emancipation  they  have  been  saved 
from  their  own  parliament  by  the  humaahj 
of  their  sovereign  ?  Or  do  you  vriah  to  |rv- 
pare  them  for  the  revocation  of  these  impro- 
vident concessions  ?  Do  you  think  it  wise  or 
humane  at  this  moment  to  insult  them,  hj 
sticking  up  in  a  pillery  the  man  who  dared 
to  stand  forth  as  their  advocate  ?  I  put  it  to 
your  oaths, — do  you  think,  that  a  blessing  of 
that  kind,  that  a  victory  obtained  by  justice 
over  bigotry  and  oppresswn,  should  have  1 
stigma  cast  upon  it  by  an  ignominious  seo- 
tence  upon  men  bold  and  honest  enough  to 
propose  that  measure? — ^to  propose  the  re- 
deeming of  relinon  firom  the  anuses  of  tbe 
church,  the  rectaiming  of  three  mill  ions  e; 
men  from  bondage,  and  giving  ltt>erty  to  C 
who  had  a  right  to  denaand  it, — ^giving,  f  sat. 
in  the  so  much  censured  words  of  this  paper, 
giving  •*  rvivcRSAL  EMAHcrPATtoie  •••  I  spetk 
m  the  spirit  of  the  British  law,  which  makes 
liberty  commensurate  with  and  insepaiabk 
from  British  soil, — which  proclaims  even  to 
the  stranger  and  sojonmer,  the  moment  be 
sets  his  foot  upon  British  earth,  that  tbe 
ground  on  which  he  treads  is  holy,  and  eos- 

M.  P.-J.  Maxwell,  M.  P.— C.  H.  Coote,  M. 
P.— Henry  Bruen,  M.  P.— H.  V,  Brooke,  3J. 
P.~J.  ReiUy,  M.  P,-J.  PoiAeroy,  M.  F. 
Orig,Edii. 
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socrated  faytiie  geoius  of  vvitersal  cm  akci- 
PATiON.  No  matter  in  what  language  his  doom 
may  have  been  pronounced; — no  matter  what 
complexion  incompatible  witli  freedom,  an 
Indian  or  an  African  sun  may  have  burnt 
upon  him; — ^no  matter  in  what  disastrous 
battle  his  liberty  may  have  been  cloven 
down ; — ^no  matter  with  what  solemnities  he 
may  have  been  devoted  upon  the  altar  of  sla- 
very; the  first  moment  he  touches  the  sacied 
soil  of  Britmn,  the  akar  and  the  god  sink  to- 
sether  in  the  dust :  his  soul  walks  abroad  in 
ber  own  majesty:  his  body  swells  beyond 
the  measure  of  his  chains  that  burst  fmm 
around  him,  and  he  stands  redeemed,  regene- 
rated, and  disenthralled,  by  the  irresistible 
genius  of  rmvERSAi.  exancipatioit. 

J  Here  Mr.  Curran  was  interrupted  by  a 
den  burst  of  applause  from  the  court  and 
hall ;  silence  however  was  restored  after  some 
minutes,  by  the  interposition  of  lord  Clonmelly 
who  declared  the  great  frfeasure  he  felt  him* 
self,  at  the  exertion  of  professional  talents, 
but  disapproved  any  intiemf)enite  expression 
of  applause  in  a  court  of  justice.]* 

Gentlemen,  I  am  not  such  a  fool,  as  to  as- 
cribe anv  efiusion  of  this  sort  to  any  merit  of 
mine.  It  is  the  mighty  theme,  and  not  the 
inconsiderable  advocate,  that  can  excite  inte- 
rest in  the  hearer !  What  you  hear  is  but 
the  testimony  which  nature  bears  to  her  own 
character ;  it  is  the  efiiiaion  of  her  gratitude 
to  that  power,  which  stampt  that  ehaiacter 
upon  her. 

And,  permit  me  to  say,  that  if  my  client 
had  occasion  to  defend  lus  cause  by  any  mad 
or  drunken  appeals  to  extravagance  or  licen- 
tiousness, I  trust  in  God  I  stand  in  that  situ- 
ation, that  humble  as  I  am,  he  would  not 
have  resorted  to  me  to  be  his  advocate.  I 
was  not  recommended  to  his  choice  by  an^ 
connexion  of  principle  or  party;,  or  even  pri- 
vate friendship ;  and  saying  this  I  cannot  out 
add,  that  I  consider  not  to  be  acquainted  with 
such  a  man  as  Mr.  Rowan,  a  want  of  perso- 
nal good  fortune.  But  upon  this  great  sub- 
ject of  reform  and  emancipation,  there  is  a 
latitude  and  boldness  of  remark,  justifiable  in 
the  people,  and  necessary  to  the  defence  of 
Mr.  Rowan,  for  which  the  habits  of  profes- 
sional «tudies,  and  technical  adherence  to  es- 
tablished forms,  have  rendered  me  unfit.  It 
is  however  my  duty,  standing  here  as  his  ad- 
vocate, to  make  some  few  observations  to  you, 
ivhich  I  conceive  to  be  material. 

Gentlemen,  vou  are  sitting  in  a  country 
which  has  a  right  to  the  British  constitution, 
and  which  is  l^und  by  an  indissoluble  union 
with  the  British  nation.  If  you  were  now 
even  at  liberty  to  debate  upon  that  subject, — 
if  you  even  were  not  by  the  most  solemn 
compacts,  founded   upon  the  authority    of 

*  See,  in  this  collection,  the  cases  of  lord 
ehaaesbnry,  V<H.  VIII.  p.  891 ;  of  the  seven 
bishops,  Vol.  XII,  pp.  480, 451,  and  of  Wil- 
liatti  Stone,  a.  d.  179(L 


your  ancestofs  and  of  yourselves,  bound  16 
that  alliance,  and  had  an  election  now  to 
make,--in  the  present  unhappy  state  of  Eu- 
rope, if  you  bad  been  heretofore  a  stranger 
to  Great  Britain,  you  would  now  say,  we  will 
enter  into  society  and  union  with  you ; 

Una  whi  ambokus  eritf  commune  perielum. 

But  to  accomplish  that  union,  let  me  teH 
you,  you  must  learn  to  beeome  like  the  En- 
glish people.  It  is  vain  to  say,  voo  will  pro- 
tect thdr  freedom,  if  you  abandon  your  own 
The  pillar  whose  base  has  no  foundation,  tam 
sive  no  support  to  the  dome  under  whkh  its 
Bead  is  placed;  and  if  you  profess  to  give 
England  that  assistance  which  you  refuse  to 
yourselves,  she  will  laugh  at  your  ibUy,  and 
despise  your  meanness  and  insincerity.  Let 
us  follow  this  a  little  farther;— I  know  you  wiU 
interpret  what  I  say  with  the  candour  in  which 
it  is  spoken.  ^England  is  marked  by  a  natnh 
ral  avarice  of  freeaom,  which  she  is  studious 
to  engross  and  accumulate,  but  most  imwil- 
line  to  impart ;  whether  from  any  neoessitj 
of  ber  policy,  or  from  her  weakness,  of  itmn 
her  priae,  I  will  not  presume  to  say,  but  so  is 
the  fact ;  you  need  not  look  to  the  east,  nor 
to  the  west,  you  need  only  look  to  yourselvaa. 

In  order  to  confirm  ,this  observation,  I 
would  appeal  to  what  fell  from  the  learned 
counsel  for  the  crown,  **^  that  notwithstandii^ 
the  aUiance  subsisting  for  two  centuries  past 
between  the  two  countries,  the  date  of  liberty 
in  one  goes  no  farther  back  than  the  year 
1784." 

If  it  acquired  additional  confirmation,  I 
ahould  state  the  case  of  the  invaded  Ameri- 
can, and  the  subjugated  Indian,  to  prove  that 
the  policy  of  England  has  ever  been  to  go- 
vern her  connexions  more  as  colonies  than  is 
allies ;  and  it  must  be  owinff  to  the  great  ^i- 
rit  indeed  of  Ireland  if  she  snail  continue  free. 
Rely  upon  it  she  will  ever  have  to  hold  her 
course  against  an  adverse  current;  rely  upon 
it,  if  the  popular  spring  does  not  continue 
strong  ana  elastic,  a  short  interval  of  debili- 
tated nerve  and  broken  force  will  send  you 
down  the  stream  again,  and  reconsign  you  to 
the  condition  of  a  province. 

If  such  should  become  tbe  fate  of  your 
constitution,  ask  yourselves  what  must  be  the 
motive  of  your  government }  It  is  easier  to 
govern  a  province  by  a  faction,  than  to  govern 
a  CO 'Ordinate  country  by  coordinate  means. 
I  do  not  say  it  is  now,  but  it  will  always  be 
thought  easiest  by  the  managers  of  the  day, 
to  govern  the  Irish  nation  by  the  agencv  of 
such  a  faction,  as  long  as  this  country  shall 
be  found  willing  to  fot  her  connexion  with 
Great  Britain  be  preserved  only  by  her  own 
degradation.  In  such  a  precanoiis  and 
wretched  stete  of  things,  if  it  shall  ever  be 
found  to  exist,  the  true  friend  of  Irbh  libirtv, 
and  British  connexion,  will  see,  that  the  only 
means  of  saving  both  must  be,  as  lord  Chat- 
ham expressed  it,  **  theinfiisionof  naw  health 
and  blood  into  the  constitution.^  Ho  will  see 
bow  deep  a  stake  each  coimtry  has  in  the 
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liberty  of  the  other;  he  will  see  what  a  bul- 
wark he  adds  to  the  common  cause,  by  giving 
Engluid  a  co-ordinate,  and  co>tntercste«  ally, 
instead  of  an  oppressed,  enfeebled  and  sii's. 
pectod  dependant ;  he  will  see  how  grossly 
the  credulity  of  Britain  is  abused  by  those, 
vrho  make  her  believe  that  her  interest  is  pro- 
moted by  our  depression;  he  will  see  the 
•desperate  precipice  to  which  she  approaches 
hy  such  conduct,  and  with  an  animated  and 
cenerous  piety  he  will  labour  to  avert  her 
oanger. 

mit,  jgentlemen  of  the  jur>',  what  is  likely 
to  be  his  fate  ?  The  interest  of  the  sovereign 
must  be  for  ever  the  interest  of  his  people ; 
because  his  interest  lives  beyond  his  lite : — it 
must  live  in  his  fame,  it  must  live  in  the  ten- 
derness of  his  solicitude  for  an  unborn  poste- 
rity ;-*it  roust  live  in  that  heart-attaching 
hcmd  by  which  millions  of  men  have  united 
the  destinies  of  tliem  selves  and  tlieir  children 
with  hiSy  and  call  him  by  the  endearing  ap- 
pellation of  king  and  father  of  his  people. 

Bat  what  can  be  the  interest  of  such  a 
f;ovemment  as  I  have  described? — Not  the 
jntcreat  of  the  king,  nor  the  interest  of  the 
people ;  but  the  sura  id  interest  of  the  hour ; 
the  interest  in  deceiving  the  one,  and  in  op- 
pressinjg  and  defdin'mg  the  otlier :  tlie  inte- 
rest ot  unpunished  rapine  and  unmeriteil 
favour :  that  odious  and  abject  interest,  which 
prompts  them  to  extinguish  public  spirit  in 
fNmisnment  or  in  bribe,  and  to  pursue  every 
man,  even  to  death,  who  has  sense  to  see, 
and  integrity  and  firmness  enough  to  abhor 
«iid  io  oppose  them.  What,  therefore,  1  say, 
'wiil  be  the  fate  of  the  man^  who  embarks  in 
«il  eflterprtse  of  so  much  dithculty  and  danger  ? 
I  will  not  answer  it. — Upon  that  hazard  nas 
my  client  put  every  thing  that  can  be  dear  to 
man, — his  fame,  his  fortune,  his  person,  his 
liberty,  and  his  children ;  but  with  what  event 
your  verdict  only  can  answer,  and  to  that  I 
refer  your  (ountry. 

There  is  a  fourth  point  remaining— Says 
this  paper,  **  For  both  these  purposes,  it  ap- 
pears necessary,  that  provincial  conventions 
should  assemble  preparatory  to  the  conven- 
tion of  the  protcstant  people.    The  delegates 
of  the  catholic  body  are  not  ju^tiiied  in  com-  , 
municating  with  individuals,  or  even  bodies 
of  inferior  authority,  and  therefore  an  as-  I 
sembly  of  a  similar  nature  and  organization  is  i 
neoessary  to  establish  an  intercourse  of  senti-  < 
ment,  an  uuiformitv  of  conduct,  an  united  | 
cause,  and  an  unitecl  nation.    If  a  convention  ' 
on  the  one  part  does  not  soon  follow,  and  is  I 
not  soon  connected  with  that  on  the  other.  ' 
the  common  cause  will  split  into  the  partial 
interest ;    the  people  will  relax  into  inatten- 
tk)n  and  inertness,  the  union  o(  aAection  and 
exertion  will  dissolve,  and  too  probably  some 
loeal  insurrection,  instigated  by  the  malignity 
of  our  common  eneniy^  may  commit  the  cha- 
racter and  risk  the  tranquillity  of  the  island, 
which  can  be  obviated  only  by  the  infitience 
of  an  aaeembly  arising  from^assiottlated  with--- 


the  people,  and  whose  spirit  may  be,  as  it  were, 
knit  with  the  soul  of  the  nation :  unless  the 
sense  of  theprotestant  people  be  on  their  part 
as  fairly  collected  and  as  judiciously  directed, 
unless  individual  exertion  consolidates  into 
collective  strength,  unless  the  particles  unite 
into  one  mass,  we  may  perhaps  serve  some 
person  or  some  party  for  a  little,  but  the 
public  not  all :  the  nation  is  neither  insolent, 
nor  rebellious,  nor  seditious ;  while  it  knows 
its  rights,  it  is  unwillinj;  to  manifest  its  powers; 
it  would  rather  supphcate  administration  Ui 
anticipate  revolution  by  well-timed  reform, 
and  to  save  their  country  in  mercy  to  them- 
selves." 

Gentlemen,  it  is  with  something  more  than 
common  reverence,  it  is  with  a  species  of 
terror  that  I  am  obliged  to  tread  this  ground.' 
— But  wliat  is  the  i<]ea,  put  in  the  strongest 
point  of  view?— We  are  willing  not  to  manifest 
our  powers,  but  to  supplicate  adminbt ration, 
to  anticipate  revolution,  that  the  legislature 
may  save  the  country  in  merey  to  itself. 

Let  me  suggest  to  you,  gentlemen,  that 
there  are  some  circumstances,  which  have 
happened  in  the  history  of  this  country,  that 
may  better  serve  as  a  comment  upon  this  part 
of  the  case  than  any  I  can  make.  I  am  not 
bound  to  defend  Mr.  Rowan  as  to  the  truth 
or  wisdom  of  the  opinions  he  may  have  formed. 
But  if  he  did  really  conceive  the  situation  of 
the  country  such,  as  that  the  not  redressine 
her  grievances  might  lead  to  a  convulsion,  and 
of  such  an  opinion  not  even  Mr.  Rowan  is 
answerable  here  for  the  wisdom,  much  less 
shall  I  insinuate  any  idea  of  my  own  upon  so 
awful  a  subject;  but  if  be  did  so  conceive  the 
fact  to  be,  and  acted  from  the  fair  and  honest 
sug^^estion  of  a  mind  anxious  for  the  public 
eood,  I  mast  confess,  gentlemen,  I  do  not 
know  ill  what  part  of  the  British  constitution 
to  find  the  principle  of  his  criminality. 

But,  be  plcascu  farther  to  consider,  that  he 
cannot  be  understood  to  put  the  tact  on 
which  he  argues  on  tlie  authoritv  of  his  asser* 
tion.  The  condition  of  Ireland  was  as  open 
to  tlie  obscn-ation  of  every  other  man,  as  to 
that  of  Mr.  Rowan;  what' then  does  this  part 
of  the  puhlicHtion  amount  U>  ?  In  my  mind, 
simply  to  this,  the  nature  of  oppression  in  all 
countries  is  such,  that,  although  it  may  be 
borne  to  a  certain  degree,  it  cannot  be  borne 
beyond  that  degree.  You  find  that  exempli- 
fied in  Great  Britain ;  you  find  the  people  of 
England  patient  to  a  certain  point,  but  patient 
no  longer.  That  infatuated  monarch,  James  t?, 
experienced  this.  The  time  did  come,  when 
the  measure  of  popular  sufierings  and  popular 
patience  was  full ;  when  a  single  drop  was 
sufficient  to  make  the  waters  of  bitterness  to 
overflow.  I  think  tliis  measure  in  Ireland  is 
brimful  at  present;  I  think  the  state  of  the 
representation  of  the  people  in  parliament  is 
a  grievance;  I  think  the  utter  exclusion  of 
three  millions  of  people  is  a  grievance  of  that 
kind  that  the  people  are  not  likely  long  to 
endure,  and  the  continuation  of  which  may 
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plunge  the  country  into  that  stale  of  despair 
which  wrongs  exasperated  by  perseverance 
never  fail  to  produce — But  to  whom  is  even 
this  language  addressed?  Not  to  the  body  of 
the  people  on  whose  temper  and  moderation » 
if  once  excited,  perhaps  not  much  confidence 
could  be  placed;  but  to  that  authoritative 
body,  whose  influence  and  power  would  have 
restrained  the  excesses  of  the  irritable  and 
tumultuous ;  and  for  that  purpose  expressly 
does  this  publication  address  the  volunteers. — 
We  are  told  that  we  arc  in  danger ;  I  call 
upon  you,  the  ereat  constitutional  saviours  of 
Ireland,  to  defend  the  country  to  which  you 
have  given  political  existence,  and  to  use  what- 
ever sanction  your  great  name,  your  sacred 
character  and  the  weight  you  have  in  the 
community  must  give  you,  to  repress  wicked 
designs,  if  any  there  are.  We  feel  ourselves 
strong.  The  people  are  always  strong ;  the 
public  chains  can  only  be  rivettea  by  the 
public  hands.  Look  to  those  devoted  regions 
of  southern  despotism ;  behold  the  expiring 
victim  on  his  knees,  presenting  the  javelin 
recking  with  his  blood  to  the  ferocious  mon- 
ster who  returns  it  into  his  heart.  Call  not 
that  monster  the  tyrant :  he  is  no  more  than 
the  executioner  of  that  inhuman  tyranny, 
which  the  people  practice  upon  themselves, 
and  of  which  he  is  only  reserved  to  be  a  later 
victim  than  the  wretch  he  has  sent  before. 
Look  to  a  nearer  country,  where  the  sangui- 
nary characters  arc  more  legible ;  whence  you 
almost  hear  the  groans  of  death  and  torture. 
Do  you  ascribe  the  rapine  and  murder  in 
Frante  to  the  few  names  that  we  are  execrat- 
ing here  ?  or  do  you  not  sec  that  it  is  the 
phrcnsy  of  an  infuriated  multitude,  abusing 
Its  own  strength,  and  practising  those  hideous 
abominations  upon  itself.  Against  the  vio- 
lence of  this  strength,  let  your  virtue  and  in- 
fluence be  our  safeguard. — 

What  criminality,  gentlemen  of  the  jury," 
can  you  find  in  this  >  what  at  any  time  ?  but 
I  ask  you,  peculiarly  at  this  momentous  pe- 
riod, what  guilt  can  you  find  in  it?  My  cli- 
ent saw  the  scene  of  horror  and  blood  which 
covers  almost  the  face  of  Europe:  he  feared 
that  causes,  which  he  thought  similar,  might 
produce  similar  eft'octs,  and  he  seeks  to  avert 
those  dangers  by  calling  the  unitefl  virtue  and 
tried  moderation  of  the  country  into  a  state  of 
strength  and  vigilance  Yet  this  is  the  con- 
duct which  the  prosecution  of  this  day  seeks 
to  punish  and  stigmatise ;  and  this  is  the  lan- 
guage for  which  this  paper  is  reprobated  to- 
day, as  tending  to  turn  the  hearts  of  the  peo- 
ple against  their  sovereign,  and  inviting  tnem 
to  overturn  the  constitution. 

Let  us  now  gentlemen,  consider  the  con- 
cluding part  ol  this  publication.  It  recom- 
mends a  meeting  of  the  people  to  deliberate  on 
constitutional  methodsot  redressinggrievauces. 
Upon  this  subject  I  am  inclined  to  suspect  that 
I  nave  in  my  youth  taken  up  crude  ideas,  not 
Ibundedf  perhaps  in  law ;  but  I  did  imagine, 
that  when  the  bill  of  rights  restored  the  (jght 


of  petitioning  for  the  redress  of  gricvanoet,  it 
was  understood  that  the  people  might  boMly 
state  among  themselves  that  grievances  did 
exist,  I  did  imagine  it  was  understood  that 
the  people  might  lawfully  assemble  them- 
selves in  such  manner  as  they  might  deem 
most  orderly  and  decorous.  I  thouglit  I  had 
collected  it  firom  the  greatest  luminaries  of 
the  law.  The  power  of  petitioning  seemed  to 
me  to  imply  the  right  of  assemblmg  for  the 
purpose  of  deliberation.  The  law  requiring  at 
petition  to  be  presented  by  a  limited  number, 
seemed  to  me  to  admit  that  the  petition  might 
be  prepared  by  any  number  whatever,  pro- 
^  vided,  m  doinc  so,  they  <lid  not  commit  any 
breach  or  violation  of  the  public  peace,  t 
know  that  tliere  has  been  a  law  passed  in  the 
Irish  parliament  of  last  ye^r,  which  may 
bring  my  former  opinion  into  a  merited  want 
of  authority.  The  law  declares  that  no  body 
of  men  may  delegate  a  power  to  any  smaller 
number,  to  act,  think,  or  petition  for  them. 
If  that  law  had  not  passed  I  should  have 
thought  that  the  assembling  by  a  delegate 
convention  was  recommended,  in  order  to 
avoid  the  tumult  and  disoijder  of  a  promiscu- 
ous assembly  of  the  whole  mass  of  tne  people. 
I  should  have  conceived  before  that  act,  thai 
any  law  to  abridge  the  onlerly  appointment  of 
the  few  to  consult  for  the  interest  of  the 
many,  and  thus  force  the  many  to  consult  by 
themselves,  or  not  at  all,  would  in  fact  be  a 
law  not  to  restrain  but  to  promote  insurrec- 
tion. But  that  law  has  spoken,  and  my  error 
must  stand  corrected.  Of  this  however,  let 
me  remind  you,  you  are  to  try  this  part  of  the 
publication  by  what  the  law  was  then,  not  by 
what  it  is  now.  How  was  it  understood  untw 
last  session  of  parliament  ?  You  had  both  in 
England  and  Ireland,  for  the  last  ten  years, 
these  delegated  meetings.  The  volunteers  of 
Ireland,  in  178^,  met" by  delegation;  they 
framed  a  plan  of  parliamentary  reform ;  they 
presented  it  to  the  representative  wisdom  of 
the  nation ;  it  was  not  received  ;  but  no  man 
ever  dreamed  that  it  was  not  the  undoubted 
right  of  the  subject  to  assemble  in  that  man- 
ner. They  assembled  by  delegation  at  Dun- 
gannon,  and  to  show  the  idea  then  enter- 
tained of  the  legality  of  their  public  conduct 
that  same  body  of  volunteers  was  thanked  by 
both  Houses  of  Pariiament,  and  their  dele- 

fites  most  graciously  received  at  the  throne, 
he  other  (iay,  you  had  delegated  representa- 
tives of  the  Catholics  of  Ireland,  publicly 
elected  by  the  members  of  that  persuasion, 
and  sitting  in  convention  in  the  heart  of  your 
capital,  carrying  on  an  actual  treaty  with  the 
existing  government,  and  under  tlie  eye  of 
your  own  parliament,  which  was  then  assem- 
oled;  you  have  seen  the  delegates  from  that 
convention  carry  the  complaints  of  their  grie- 
vances to  the  foot  of  the  throne;  from 
whence  they  brought  back  to  tliat  convention 
the  auspicious  tidings  of  that  redress  which 
they  had  been  refused  at  home. 
Such,  gentlemen,  have  been  the  means  of 
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popular  communication  and  discussion,  which 
unlil  the  last  session  have  been  deem«]  le^ 
in  this  country;  as  happily  for  the  sister 
kingdom,  they  arc  yet  considered  there. 

I  do  not  comolain  of  this  act  as  any  infrac- 
tion of  popular  liberty ;  I  should  not  think  it 
{becoming  in   me   to  express  any  complaint 

r'  Qst  a  law,  when  once  become  sucn.    I 
rve  only,  that  one  mode  of  popular  deli- 
beration is  thereby  taken  utterly  away,  and 
you  are  reduced  to  a  situation  in  which  you 
never  stood  before.    You  are  living  in  a  ooun- 
tiy,  where  the  constitution  is  rightly  stated 
to  be  only  ten  years  old  -   where  the  people 
liave  not  the  ordinary  rudiments  of  education. 
Jt  is  a  melancholy  story,  that  the  lower  or- 
ders of  the  people  here  have  leas  means  of  be- 
ing enlightenea  than  the  same  class  of  people 
in  any  other  country.    If  there  be  no  means 
kfl  bv  which  pubhc  measures  can  be  can- 
.ivassedy    what   will  be    the    conse<}uence  ? 
Where  the  press  is  firee,  and  discussion  un- 
restrained, tne  miniL  by  the  collision  of  in- 
tercourse, ^ets  rid  of  its  own  asperities,  a  sort 
of  insensible  perspiration  takes  place  in  the 
body  politic,  by  which  those  acrimonies,  which 
woula   otherwise   fester   and    inflame,   are 
4iuietly  dissolved  and  dissipated.    But  now, 
n  any  aggregate  assembly  shall  meet,  they 
Vecensiued:  if  a  printer  publishes  their  re- 
solutions, he  is  punished.    Rishtly  to  be  sure 
jn  both  cases,  for  it  has  been  Utely  done.    If 
the  people  say,  let  us  not  create  tumult,  but 
jncet  in  delegation,  they  cannot  do  it  ?  if  they 
are  anxious  to  promote  parliamentary  reform, 
in  tiiat  way  they  cannot  do  it :  the  law  of  the 
last  session  has  for  the  first  time  declared 
4uch  meetings  to  be  a  crime.    What  then  re- 
mains ?   The  liberty  of  the  press  only  ;  that 
sacred  palladium,   which    no  influence,  no 
power,  no  minister,  no  government,  which 
nothing  but  the  depravity,  or  folly,  or  corrup- 
tion ofa  jury,  can  ever  destroy.— And  what 
calamities  are  the  peoj^le  saved  from  by  hav- 
ing public  communication  left  open  to  them? 
X  will  tell  you,  sentlemen,  what  they  are 
saved  irom^  and  what  the  government  is 
.9aved  from ;  I  will  tell  you  also  to  what  both 
are  exposed  by  shutting  up  that  communica- 
tion.   In  one  case  sedition  speaks  aloud,  and 
walks  abroad;  the  demagogue  goes  forth; 
the- public  eve  is  upon  him ;  ne  frets  his  busv 
Lour  upon  the  stage,  but  soon  either  weari- 
ness, or  bribe  or  nunishment,  or  disapjpoint- 
jcnent,  bears  him  aown,  or  drives  him  on,  and 
be  appears  no  more.    In  the  other  case,  how 
^oes  the  work  of  sedition  eo  forward  \   Night 
lifter  night  the  muffled  r^el  steals  forth  in 
the  dark,  and  casts  another  and  another  brand 
upon  the  pile,  to  which,  when  the  hour  of 
hXaX  maturity  shall  arrive,  he  will  apply  the 
flame.     If  you  doubt  of  the  horrid  conse- 
quences of  suppressing  the  efliision  even  of 
individual  discontent,  look  to  tiiose  enslaved 
countries  where  the  protection  of  despotism 
is  supposed  to  be  secured  by  such  restraints. 
£ve&  the  persoa  of  the  despot  there  is  mrer 


in  safety.  Neither  the  fears  of  the  despot, 
nor  the  machinations  of  the  slave  have  any 
slumber,  the  one  anticipating  the  moment  (MT 
peril,  the  other  watching  the  opportunity  of 
a^^ression.  The  fatal  crisis  is  equally  a  stir- 
prise  upon  both ;  the  decisive  instant  is  pre- 
cipitated without  wamine,  by  folly  on  the  one 
side,  or  by  phrenzy  on  the  other,  and  there  is 
no  notice  ol  the  treason  till  the  traitor  acts. 
In  those  unfortunate  countries,— one  cannot 
read  it  without  horror, — there  are  officers, 
whose  province  it  is,  to  have  the  water,  which 
is  to  be  drunk  by  their  rulers,  sealed  up  in 
bottles,  lest  some  wretched  miscreant  should 
throw  poision  into  the  draught 

But,  gentlemen^  if  you  wish  for  a  nearer 
and  more  interesting  example,  you  have  it  in 
the  history  of  your  own  revolution ;  you  have 
it  at  that  memorable  period,  when  the  mo- 
narch found  a  servile  acquiescence  in  the  mi- 
nisters  of  his  folly;  when  the  liberty  of  the 
press  was  trodden  under  foot;  wheu  venal 
sheriffs  returned  packed  jiu-ies  to  carry  into 
effect  those  fatal  conspiracies  of  the  lew 
against  the  many ;  when  the  devoted  benches 
of  public  justice  were  filled  by  some  of  those 
foundlings  of  fortune,  who,  overwhelmed  in 
the  torrent  of  corruption  at  an  early  period, 
lay  at  the  bottom  like  drowned  bodies,  while 
soundness  or  sanity  remained  in  them ;  but 
at  length,  becom'mg  buoyant  by  putrefaction, 
they  rose  as  they  rotted,  and  floated  to  tlie 
surface  of  the  polluted  stream,  where  they 
were  drif\ed  along,  the  objects  of  terror,  and 
contagion,  and  awimination. 

In  that  awfiil  moment  of  a  nation's  tra- 
vail, of  the  last  gasp  of  tyranny,  and  the  first 
breath  of  freedom,  now  pregnant  is  the  exam- 
ple? The  press  extingwshed,  the  people  en- 
slaved, and  the  prince  undone.  As  the  ad- 
vocate of  society,  therefore,  of  peace,  of  do- 
mestic liberty,  and  the  lasting  union  of  the 
two  countries,  I  coniure  you  to  guard  the 
liberty  of  the  press,  that  great  sentinel  of  the 
state,  that  grand  detector  of  public  impos- 
ture : — guard  it,  because,  when  it  sinks.,  mere 
sinks  with  it,  in  one  common  grave,  the  li- 
berty of  the  subject,  and  the  security  of  the 
crown. 

Gentlemen,  I  am  glad  that  this  question 
has  not  been  brought  forward  earlier ;  I  re- 
joice for  the  sake  of  the  court,  of  the  jury, 
and  of  the  public  repose,  that  this  question 
I  has  not  been  brought  forward  tjU  now.    In 
\  Great  Britain  analogous  circumstances  bave 
!  liken  place.    At  the  commencement  of  that 
.  unfortunate  war  which  has  deluged  Europe 
j  with  blood,  the  spirit  of  the  English  people 
was  tremblingly  alive  to  the  terror  of  French 
I  principles ;     at    that   moment    of  general 
paroxysm,  to  accuse  was  to  convict.    The 
danger  loomed  larser  to  the  public  eye,  from 
the  misty  region  tncough  which  it  was  sur- 
veyed.   We  mnsurs  inaccessible  heigbts  by 
the  shadows  w£icb  tb^  projecti  where  w 
lowness  and  the  distaace  of  the  ligb^t  ^ona 


the  leqgM^  gf  the  shade, 
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There  is  a  lort  of  aspiring  and  adventurous 
cxedulity,  which  disdains  assenting  to  obvious 
truths*  and  delights  in  catching  at  ihe  impro- 
bability of  circumstances,  as  its  best  ground  of 
faith.  To  what  other  cause^  gentlemen ^  can 
you  ascribe  that  in  the  wise,  the  reflecting, 
and  the  philosophic  nation  of  Great  Britain,  a 
printer  nas  been  gravely  found  guilty  of  a 
libel,  for  publishing  those  resolutions  to  which 
the  present  minister  of  that  kingdom  had  ac- 
tually subscribed  his  name?  To  what  other 
cause  can  you  ascribe,  what  in  my  mind  is 
still  more  astonishing,  in  such  a  country  as 
Scotland— a  nation  cast  in  the  happy  medium 
between  the  spiritless  acquiescence  of  sub- 
missive poverty,  and  the  sturdy  credulity  of 
pampered  wealth ;  cool  and  ardent;  adven- 
turous and  persevering;  winging  her  eagle 
ilight  against  the  blaze  of  every  science,  with 
an  eye  that  never  winks,  and  a  wing  that  ne- 
ver tires ;  crowned  as  she  is  with  the  spoils 
pf  every  art,  and  decked  with  the  wreath  of 
every  muse,  from  the  deep  and  scrutinizing 
researches  of  her  Hume,  to  the  sweet  and 
simple,  but  not  less  sublime  and  pathetic  mo- 
rality of  her  fiums — how,  from  the  bosom  of 
a  country  hke  that,  genius,  and  character,  and 
talents,  should  be  banbhed  to  a  distant 
barbarous  soil;*  condemned  to  pine  under 
^e  horrid  communion  of  vulgar  vice  and 
baseborn  profligacy,  for  twice  the  period  that 
ordinary  calculation  gives  to  the  continuance 
of  human  life? 

But  I  will  not  farther  press  any  idea  that  is 
painhil  to  me,  and  I  am  sure  must  be  painful 
to  you:  I  will  only  say,  you  have  now  an 
example,  of  which  neither  Endand  nor  Scot- 
land had  the  advantage ;  you  naive  the  exam- 
ple of  the  panic,  the  infatuation,  and  the  con- 
trition of  both.  It  is  now  for  you  to  decide, 
whether  you  will  profit  by  their  experience  of 
idle  panic  and  idle  regret,  or  whether  j^ou 
meanly  prefer  to  palliate  a  servile  imitation 
of  their  frailty,  by  a  paltry  aflfectation  of  their 
repentance.  It  is  now  for  you  to  show,  that 
you  are  not  carried  away  by  the  same  hectic 
delusions  to  acts,  of  which  no  tears  can  wash 
away  the  fatal  consequences,  or  the  indelible 
reproach. 

Gentlemen,  I  have  been  wamins;  you  by 
instances  of  public  intellect  suspended  or  ob- 
scured ;  let  me  rather  excite  you  by  the  ex- 
ample of  that  intellect  recovered  and  res- 
tored. In  that  case  which  Mr.  Attome^-ge- 
neral  has  cited  himself,  I  mean  that  ot  the 
trial  of  Lambert  in  England,  is  there  a  topic 
of  invective  against  constituted  authorities;  is 
there  a  topic  of  abuse  again iit  eveiy  depart- 
ment of  British  government,  that  you  do 
not  find  in  the  most  glowing  and  unqualified 
terras  in  that  publication,  for  which  the  printer 
of  it  was  prosecuted,  and  acquitted  by  an  £n- 

•  Mr.  Curran  alludes  to  the  sentence  of 
transportation  passed  in  Scotland  upon  Mr. 
Muir,&c.  &c.  Editor  cf  Currants  Speeches.  See 
the  Scots  trials  in  Vol.  XXIII-  of  this  collection. 
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glish  jury  ?  See  too  what  a  difference  there 
IS  between  the  case  of  a  man  publishit^rg  his 
own  opinion  of  facts,  thinking  that  he  is 
bound  by  duty  to  hazard  the  promulgation  of 
them,  and  without  the  remotest  hope  of  any 
personal  advantage,  and  that  of  a  man  who 
makes  publication  bis  trade.  And  saying 
this,  let  me  not  be  misunderstood.  It  is  not 
my  province  to  enter  into  any  abstract  do- 
fence  of  the  opinions  of  any  man  upon  public 
subjects.  I  do  not  aflirmatively  state  to  you 
that  these  grievances,  which  this  paper  sup- 
poses, do  in  fact  exist :  yet  I  cannot  but  say, 
that  the  movers  of  this  prosecution  have 
forced  this  question  upon  you.  Their  mo* 
tives  and  their  merits,  like  those  of  all  accu- 
sers, are  put  in  issue  before  you ;  and  I  need 
not  tell  you  how  strongly  the  motive  and  me- 
rits of  any  informer  ought  to  influence  the 
fate  of  his  accusation. 

I  agree  most  implicitly  with  Mr.  Attorney- 
general,  that  nothing  can  be  more  criminal 
than  an  attempt  to  work  a  cban^  in  the  go- 
vernment by  armed  force ;  and  I  intreat  that 
the  court  will  not  sufi'er  any  expression  of 
mine  to  be  considered  as  giving  encouraiee- 
ment  or  defence  to  any  design  to  excite  dis- 
aflection,  to  overawe  or  to  overturn  the  govern- 
mcnt.  But  I  put  my  client's  case  upon  ano« 
ther  ground:  if  he  was  led  into  an  opinioa 
of  grievances,  where  there  were  none;  if  he 
thought  there  ought  to  be  a  reform,  where 
none  was  necessary,  he  is  answerable  only 
for  his  intention.  He  can  be  answerable  to 
you  in  the  same  way  only  that  he  is  answer- 
able to  that  God,  before  whom  the  accuser, 
the  accused,  and  the  judge  must  appear  toge« 
ther;  that  is,  not  for  the  clearness  of  his  un- 
derstanding, but  for  the  purity  of  his  heart.    ' 

Gentlemen,  Mr.  Attorney-general  has  said, 
that  Mr.  Rowan  did  by  this  publication  (sup- 
posing  it  be  his)  recommend,  under  the  name 
of  equality,  a  general  indiscriminate  assump- 
tion of  public  rule  by  every  the  meanest  per- 
son in  the  slate.  Low  as  we  are  in  point  of 
public  information,  there  is  not,  I  believe,  any 
man,  who  tliinks  for  a  moment,  that  does  not 
know,  that  all  which  the  great  body  of  the 
people  of  any  country,  can  have  from  any 
government,  is  a  fair  encouragement  to  their 
industry,  and  protection  for  the  fruits  of  their 
labour.  And  there  is  scarcely  any  man,  I  be- 
lieve, who  does  not  know,  that  if  a  people 
could  become  so  silly  as  to  abandon  their  sta- 
tions in  society,  under  pretence  of  ^veminc 
themselves,  they  would  become  the  dupes  and 
the  victims  of  their  own  folly.  But  docs  this 
publication  recommend  any  such  infatuated 
abandonment,  or  any  such  desperate  a<^sump- 
tion  ?  I  will  read  the  words  which  relate  to  that 
subject :  "  By  liberty  we  never  understood 
unlimited  freedom,  nor  by  equahty  the  level- 
ling of  property  or  the  destruction  of  subor- 
dination/' I  ask  vou,  with  what  justice,  upon 
what  principle  of  common  sense,  you  can 
charge  a  man  with  the  publication  of  senti- 
ments, the  very.rcvcrse  of -what  his  words 
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avot^?  and  that,  when  there  is  no  coUatenl 
evidence,  where  there  is  no  foundation  what* 
ever,  save  those  very  words,  by  which  his 
meaning  can  be  ascertained?  or  if  you  do 
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you  with  saWng  more  upon  it    I  fed  that  I 

have  already  trespassed  much  upon  your  pa- 
tience.   In  truth,  upon  a  subject  embracing 

^  ._     _.   „  ^__  __    such  a  variety  of  topics,  a  rigid  observance 

adopt  an  arbitrary  principle  of  imputing  to  either  of  conciseness  or  arrangement  couSd 
him  ^our  meaning  instead  of  his  own,  what  {  perhaps  scarcely  be  expected.  It  is  bowever 
pubhcation  can  l^  guiltless  or  sife  ?    It  is  a  |  with  pleasure  I  feel  I  am  drawing  to  a  close, 

*    and  that  only  one  question  remams,  to  which 
I  would  beg  your  attention. 

Whatever,  gentlemen,  may  be  your  opinion 
of  the  meaning  of  this  publication,  there  yet 
remains  a  mat  point  for  you  to  decide  upon : 
namely,  whether,  in  point  of  tet,  this  ^bti- 
cation  be  imputable  to  Mr.  Rowan  or  not  ^ 
whether  he  did  publish  it  or  not?  Two  wit- 
nesses  are  called  to  that  fact :  one  of  the 
name  of  Lyster,  and  the  other  of  the  name  of 
Morion.  You  must  have  observed  that  Mor- 
ton gave  no  evidence  upon  which  that  paper 
could  have  even  beeu  read ;  he  produced  no 


sort  of  accusation  that  1  am  ashamed  and 
sorry  to  see  introduced  in  a  court  acting  on 
the  principles  of  the  British  constitution. 

In  the  bitterness  of  reproach  it  was  said, 
*f  Out  of  thine  own  mouth  will  I  condemn 
thee ;"  from  the  severity  of  justice  I  demand 
no  more.  See  if  in  the  words  that  have  been 
spoken,  you  can  find  matter  to  acquit  or  to 
condemn :  **  By  liberty  we  never  understood 
ualimtted  freedom,  nor  by  equality  the  level- 
ling of  property,  or  the  destruction  of  subor- 
dination.— ^This  is  a  calumny  invented  by  that 
faction  or  that  gang,  which  misrepresents  the 


king  to  the  people,  and  the  people  to  the  ,  paper,  he  identified  no  paper,  he  said  that  he 
king,  traduces  one  half  of  the  nation  to  ca^    i^ot  some  paper,  but  that  be  had  given  it  away. 


jole  the  other,  and,  by  keeping  up  distrust 
and  division,  wishes  to  continue  the  proud 
arbitrator  of  the  fortune  and  fate  of  Ireland.*' 
Here  you  find  tliat  meaning  disclaimed  as  a 
calumny,  which  is  artfuUy  imputed  as  a 
crime. 

I  say  therefore,  gentlemen  of  the  jury,  as 
to  the  four  parts  mto  which  the  publication 
must  be  divided,  I  answer  thus.  It  calls  upon 
the  volunteers.  Consider  the  time,  the  dan- 
ger, the  authority  of  the  prosecutors  them- 
selves for  believing  that  danger  to  exist,  the 
high  character,  the  known  moderation,  the 
approved  loyalty  of  that  venerable  institution, 
the  similarity  of  the  circum<«tances  between 
the  period  at  which  they  were  summoned  to 


^o  that,  in  point  of  law,  there  was  no  evi- 
dence given  by  him,  on  which  it  could  have 
gone  to  a  jury ;  and  therefore  it  turns  entirely 
upon  the  evidence  of  the  other  witness.  He 
has  slated  that  he  went  to  a  public  meeting, 
in  a  place  where  there  was  a  gallery  crowded 
with  spectators;  and  that  he  ttiere  got  a 
printed  paper,  the  same  which  has  been  read 
to  you.  I  know  you  are  well  acquainted  with 
the  fact,  that  the  credit  of  every  witness  must 
be  considered  by,  and  rest  with  the  jury. 
They  are  the  sovereign  judges  of  that;  and*  I 
will  not  insult  your  feelings,  by  insisting  on 
the  caution  with  which  you  should  wateli  the 
testimony  of  a  witness  that  seeks  toafiect  the 
liberty,  or  property,  or  character  of  your  ^U- 


take  arms,  and  that  in  wiiich  they  have  been  >  low-citizens.  Under  what  circumslahces  does 
called  upon  to  reas&ume  them.  Upon  this  I  this  evidence  come  before  you  ?  The  witness 
aimple  ground,  gentlemen,  you  will  decide,  says  he  has  got  a  commission  in  the  army  by 
whether  this  part  of  the  publication  \\'as  li-  the  interest  of  a  lady  from  a  person  then 'hi^n 
bellous  and  criminal,  or  not.  in  administration.   He  told  you  that  he  made 

As  to  reform,  I  could  wish  to  have  said  no-  i  a  memorandum  upon  the  back  of  that  paper, 
thing  upon  it :  I  believe  I  have  said  enough :  i  it  being  his  general  custom,  when  he  got  such 


if  Mr.  Rowan  in  disclosing  that  opinion 
thought  the  state  required  it,  he  acted  like  an 
honest  man.  For  the  rectitude  of  the  opinion 
he  was  not  answerable;  he  discharged  his 
duty  in  telling  the  country  that  he  thought  so. 

As  to  the  emancipation  of  the  Calbolic*«,  I 
cannot  but  say  that  Mr.  Attornej'-general  did 
very  wisely  in  keeping  clear  of 'that  subject. 
Yet,  gentlemen,  I  need  not  tell  you  how  ini- 

Orthe  concluding  part  of  this  publication, 
—the  convention  wliich  it  recommends,  I 
have  spoken  already.  I  wish  not  to  trouble 
portant  a  figure  it  was  intended  to  make  upon 
the  scene ;  though,  from  unlucky  accidents, 
it  has  become  necessary  to  expunge  it  during 
the  rehearsal.  * 


*  Between  the  period  of  the  publication 
and  prosecution,  the  legislaUire  had,  by  the 
recommendation  of  the  crown,  removed  the 
principal  grievances  of  the  Catholic  code. 
Editor  of  X^umuCi  Speeches. 


papers,  to  muke  an  indorsement  upon  them; 
that  he  did  this  from  mere  fancy ;  that  he 
hud  no  intention  of  giving  any  evidente  on 
the  subject ;  he  "  took  it  with  no  such  view.** 
'1  here  is  something  whimsical  enough  in  this 
ciirioits  st(»ry.  Vni  his  credit  upon  the  posi- 
tive evidence  add.iced  to  his  character.  \%  bo 
he  is  I  know  not;  I  know  not  the  man,  but 
his  credit  is  impeached.  Mr.  Blake  was  call- 
ed, he  said  he  knew  him.  I  asked  him,  *^  Do 
you  think,  sir,  that  Mr.  Lyster  is  or  is  not  a 
man  deservins^  credit  upon  his  oath.^** — If 
you  find  a  verdict  of  conviction,  it  can  be  only 
upon  the  credit  of  Mr.  Lyster. — What  saiil 
Mr.  Blake  ?  Did  he  tell  you  that  he  consi- 
dered him  a  man  to  be  believed  upon  his 
oath  ?  lie  did  not  attempt  to  say  that  he  did. 
The  best  he  could  say  was,  that  he  **  vrould 
hesitate.''  Do  you' believe  Blake .>  Have 
you  the  same  oiiinion  of  Lystert  testimony 
that  Mr.  Blake  liaf  ?  Do  you  know  L^^lrr  ? 
If  you  do  know  ium,  and  know  that  he  is  cre- 
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dible,  your  knowledge  should  not  be  shaken 
l^  the  doubts  of  any  man.  But  if  ;you  do 
not  know  hira,  you  must  take  his  credit  from 
an  unimpeached  witness^  swearing  that  he 
would  hesitate  to  believe  him. 

lu  my  mind  tliere  is  a  circumstance  of  the 
strongest  nature  that  came  out  t'roni  Lyster  on 
the  table.  I  am  aware  that  a  most  respect- 
able-man, if  impeached  by  surprise,  may  not 
be  prepared  to  repel  a  wanton  calumny  by 
contrary  testimony,  but  was  Lester  uuap- 
prized  of  this  attack  upon  him  ?  What  said 
ne  ?  "I  knew  that  you  had  Blake  to  exa- 
mine agauist  me,  you  have  brought  him  here 
for  that  purpose/'  He  knew  the  very  witness 
that  was  to  oe  produced  against  liim,  he  knew 
that  his  credit  was  impeached,  and  yet  he 
produced  no  person  to  support  that  credit. 
What  said  Mr.  Smith  ?  "  From  my  know- 
ledge of  him  I  would  not  believe  hun  upon 
bis  oath.'' 

Mr,  AUorneif  GeneraL — I  beg  pardon,  but 
I  must  set  Mr.  Curran  right.  Mr.  Lyster 
said  he  had  heard  Blake  would  be  here,  but 
not  in  time  to  prepare  himself. 

Mr.  Curran. --But  what  said  Mrs.  Ilatchell? 
Was  the  production  of  ttiat  witness  a  surprise 
upon  Mr.  Lyster  ?  Her  cross-examination 
shows  the  fact  to  be  the  contrary.  The 
learned  counsel,  you  see,  was  perfectly  ap- 
prized of  a  chain  of  private  circumstances  to 
which  he  pointed  his  questions :  this  lady's 
daughter  was  married  to  the  elder  brother  of 
the  witness  Lyster.  Did  he  know  these  cir- 
cumstances by  inspiration?  no;  they  could 
come  only  trom  l^yster  himself.  I  insist, 
therefore,  that  the  gentleman  knew  his  char* 
racter  was  to  be  imp^ched,  his  counsel  knew 
it,  and  not  a  single  witness  has  been  produced 
to  support  it.  Then  consider,  gentlemen, 
upon  what  ground  you  can  lind  a  verdict  of 
conviction  against  my  client,  when  the  only 
witness  produced  to  the  tact  of  publication  is 
impeached,  without  even  an  attempt  to  de- 
fend his  character.  Many  hundreds,  he  said, 
were  at  that  meeting.  Why  not  produce  one 
of  them  to  swear  to  the  fact  of  such  a  meet* 
ing?  One  he  has  ventured  to  name,  but  be 
was  certainly  very  safe  in  naming  a  person 
who  he  has  told  you  is  not  in  the  kingdom, 
and  could  not  therefore  be  called  to  confront 
bim. 

Gentlemen,  let  me  suggest  another  obser- 
vation or  two,  if  still. you  have  any  doubt  as 
to  the  guilt  or  innocence  of  the  defendant 
Give  me  leave  to  surest  to  you,  what  cir- 
cumstances you  ought  to  consider  in  order  to 
found  your  verdict.  You  should  consider  the 
charaoter  of  the  person  accused ;  and  in  this 
your  task  is  easy.  I  will  venture  to  say,  there 
IS  not  a  man  in  this  nation  more  known  than 
^e  gentleman  who  is  the  subject  of  this  pro- 
^ecution,  not  only  by  the  part  he  has  taken  in 
public  concerns,  and  which  he  has  taken  in 
CQQunon  with  many  (  but  still  more  so,  by 
thsA  extraordinary  sympaihgr  for  human  afBic- 
1&ony..whicby  I  amflony  to  tfainki  he  shaiea 


with  so  small  a  number.  There  is  not  a  day 
that  you  hear  the  cries  of  your  starving  mann- 
lacturers  in  your  streets,  that  you  do  not  also 
see  the  advocate  of  their  sufferings — ^that  you 
do  not  see  his  honest  and<manly  figure,  with 
uncovered  head,  soliciting  for  their  relief; 
searching  the  frozen  heart  of  charity  for  every 
string  that  can  be  touched  by  compassion, 
and  urging  the  force  of  every  argument  and 
every  motive,  save  that  which  his  modesty 
suppresses — the  authority  of  his  own  generous 
example.  Or  jf  you  see  him  not  there,  ywi 
may  trace  his  steps  to  the  private  abode  of 
disease,  and  famine,  and  despair, — the  mes- 
senger of  heiiven,  bringing  with  him  food, 
and  medicine,  and  consolation.  Are  these 
the  materials  of  which  you  suppose  anarchy 
and  public  rapine  to  be  formed  ?  Is  this  the 
man,  on  whom  to  fasten  the  abominable 
charge  of  goading  on  a  frantic  populace  to 
mutiny  and  bloodshed  ?  Is  this  the  man  likely 
to  apostatise  from  every  principle  that  can 
bind  him  to  the  state, — his  birth,  his  pro- 
perty, his  educatioli,  his  character,  and  his 
children  ?  Let  me  tell  you,  gentlemen  of  the 
J"OS  '*  yo"  agree  with  his  prosecutors,  in 
thinking  that  there  ought  to  be  a  sacrifice  of 
such  a  man,  on  such  an  occasion,  and  upon 
the  credit  of  such  evidence  you  are  to^con^ 
vict  him — never  did  you,  never  can  you  give 
a  sentence,  consigning  any  man  to  puolie 
punishment  with  less  danger  to  his  person  or 
to  his  fame ;  for  where  could  Uie  hireling  be 
found  to  fling  contumely  or  ingratitude  at  his 
head,  whose  private  distresses  he  had  not 
endeavoured  to  alleviate,  or  whose  public  con* 
dition  he  had  not  laboured  to  improve? 

I  caimot,  however,  avoid  adverting  to  a 
circumstance  that  distinguishes  the  case  of 
Mr.  Rowan  from  that  of  the  late  sacrifice  in  a 
neighbouring  kingdom.* 

1  he  severer  law  of  that  country,  it  seems, 
and  happy  for  them  that  it  should,  enables 
them  to  remove  from  their  sight  the  victim  of 
their  infatuation.  The  more  merciful  spirit 
of  our  law  deprives  you  of  that  consobition; 
his  sufferings  must  remain  for  ever  before 
your  eyes,  a  continual  call  upon  your  shame 
and  your  remorse.  But  those  sufierings  will 
do  more;  they  will  not  rest  satisfied  with 
your  unavailing  contrition,  they  will  challenge 
the  great  and  paramount  inquest  of  society : 
the  man  will  be  weighed  agamst  the  charge, 
the  witness,  and  the  sentence ;  and  impartial 
justice  will  denumd,  why  has  an  Irish  jury 
done  this  deed  ?  I'he  moment  he  ceases  to  be 
regarded  as  a  criminal,  he  becomes  of  neces- 
sity an  accuser :  and  let  me  ask  you,  what 
can  your  most  zealous  defenders  be  prepared 
to  answer  to  such  a  charge?  When  your  sen* 
tence  shall  have  sent  him  forth  to  that  stage, 
which  guilt  alone  can  render  infamous,  let  me 


*  Scotland,  from  whence  Messrs.  Muir, 
Palmer,  and  others,  were  transported  for 
sedition.  Ed.  of  Curran*s  Speeches.-— See  the 
Scots  Jrials  in  the  next  Volume. 
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tell  you,  he  will  not  be  like  «  little  statue 
upon  a  mightj  pedestal,  diminishing  by 
elevalioa;  but  he  will  stand  a  striking  and 
imposing  object  upon  a  monument,  which,  if 
it  does  not  (and  it  cannot)  record  the  atrocity 
of  bis  crime,  must  record  the  atrocity  of  his 
conviction.  Upon  this  subject,  therefore, 
credit  me  when  I  say,  that  I  am  stiil  more 
anxious  for  you,  than  I  can  possibly  be  for 
him.  I  cannot  but  feel  the  peculiarity  of  your 
situation.  Not  the  jury  ot  his  own  choice, 
which  the  law  of  £ngland  allows,  but  which 
ours  refuses ;  collected  in  that  box  by  a  person, 
certainly  no  friend  to  Mr.  Rowan,  certainly 
not  vexy  deeply  interested  in  giving  him  a 
^try  impartial  juiy.  Feeling  this,  as  I  am 
persuaded  you  do,  you  cannot  be  surprised,  i 
nowever  you  may  be  distressed,  at  the  mourn- 
ful presage,  witli  which  an  anxious  public  is 
led  to  fear  the  worst  from  your  possible  deter- 
mination. But  I  will  not  for  the  justice  and 
honour  of  our  common  country,  suffer  my 
mind  to  be  borne  away  by  such  melancholy 
anticipation.  I  will  not  relinquish  the  confi- 
dence that  this  day  will  be  the  period  of  his 
sufferings ;  and,  however  mercilessly  he  has 
been  hitherto  pursued,  that  your  verdict  will 
send  him  home  to  the  arms  of  his  family,  and 
the  wishes  of  his  country.  But  if, — which 
heaven  forbid! — it  hath  still  been  unfortu- 
nately determined,  that  because  he  has  not 
bent  to  power  and  authority,  because  he 
would  not  bow  down  before  the  golden  calf 
and  worship  it,  he  is  to  foe  bound  anid  cast  into 
the  furnace ;  I  do  trust  in  God,  that  there  is 
a  redeeming  spirit  in  the  constitution,  which 
will  be  s^n  to  walk  with  the  sufferer  through 
the  flames,  and  to  preserve  him  unhurt  by  the 
conflagration. 

[Af\er  Mr.  Cuitan  had  concluded,  there 
was  another  universal  burst  of  applause 
through  the  court  and  hall,  for  some  minulesy* 
which  was  again  silenced  by  the  interterence 
of  lord  Cionmell.] 

Mr.  Attorney  General,  My  lords;  It  is 
Mr.  Prime-Serjeant's  duty  to  sneak  to  the 
evidence,  but  as  Mr.  Curran  has  let  fall  some 
things  to  make  an  impression  not  l>arely 
upon  those  who  surround  us,  I  must  be  ex- 
cused in  stating  some  facts  known  to  no 
human  being  but  mvself. 

It  has  been  stated  that  this  was  an  oppres- 
sive prosecution,  and  that  oppression  has  been 
intended  by  the  delay.  Now,  I  do  aver  that 
the  instructions  he  has  received  are  false ; 
that  I  received  no  instructions  of  the  sort 
from  government,  and  no  government  could 
think  of  prevailing  with  me  in  such  a  mea- 
sure. I  feel  within  myself,  that  no  man 
could  ask  roe  such  a  thin^  twice  in  the  office 
I  hold.    Let  the  jury  consider  the  fact  as  it  is. 


*  Upon  leaving  the  Court,  Mr.  Curran  was 
drawn  home  by  the  populace,  who  took  the 
horses  from  hb  carnage.  Editor  cf  Curran's 
Speeches, 


let  them  consider  the  evidence,  and  God  tor- 
bid  tbey  should  be  influenced  by  any  thing 
but  the  evidence.  Mr  Curran  states  that 
oppressicm  is  practised — I  am  responsible  to 
the  Court  for  ray  conduct  here,  and  if  I  have 
carried  on  this  prosecution  with  oppresnon,  I 
am  responsible  to  the  country.  Let  this  gen- 
tleman, if  he  thinks  he  has  been  fmnaaed, 
call  me  to  punbhment — ^let  me  be  a  disgrace 
in  the  eye  of  the  country,  and  let  me  be  driven 
from  that  profession  in  which  I  have  so  long 
been  honoured. 

The  facts  are  these ; — theaccusslion  against 
Mr.  Rowan  was  made  in  the  mmih  of 
December,  1792 ;  he  was  arrested  in  JaimajT 
following,  and  brought  before  Mr.  Justice 
Downes  and  dischar^  upon  bail.  The  in- 
formation was  filed  m  Hilarv  term  ;  as  soon 
as  it  was  possible  by  the  nues  of  the  Court, 
Mr.  Rowan  pleaded,  and  the  vemhre  issued,  I 
do  protest  with  a  boiUjide  intention  to  try  Mr. 
Rowan :  after  that  an  error  was  found  in  the 
record,  though  it  had  been  compared  before ; 
the  error  was  this ;  in  the  reecnd  the  words 
were,  "  We  would  do"  so  attd  so ;  in  the 
publication  it  was  **  Would  we  do"  so  and  so. 
As  soon  as  that  error  was  discovered,  notice 
was  given  that  the  trial  could  not  caoae  for- 
ward, and  the  witnesses  were  dismissed. 

In  Trinity  term,  application  was  made  to 
issue  the  venire^  and  it  appeared  from  the 
Recorder,  that  he  was  aware  of  the  defects ;  I 
am  above  concealing  any  thing,  I  admit  be 
did  ofier  to  waive  any  objection  to  the  error 
and  go  to  trial  directly.  I  asked  Mr.  Keramis, 
''are  the  witnesses  eone  out  of  lown^ — 
^  They  are  gone  to  Guway.'^  I  was  therefore 
obliged  to  refuse  the  offer,  but  entered  a  «o/t 
prosequi  and  filed  a  new  information.  Mr. 
Rowan  put  his  plea  upon  the  file,  and  in 
Michaelmas  term  I  applied  for  a  trial.  There 
were  several  trials  at  bar  appointed,  and  the 
Court  refused,  in  consequence  of  the  busi- 
ness before  them,  to  try  it  in  that  term. 
and  appointed  it  for  this  term.  These 
are  the  facts  which  I  think  it  my  duty  lo 
mention,  and  have  no  more  to  say  upon  the 
subject,  but  will  leave  the  case  entirely  to  the 
jury,  whose  verdict  will  not  be  influenced  by 
such  topics  as  have  been  thrown  out 

Mr.  CttrroN.  Mr.  Attorney,  I  could  not 
know  the  circumstance  you  mention,  of  yoir 
witnesses  being  gone  out  of  town. 

Mr.  Attorney  General.  It  was  imposfiifaie 
you  should.* 


*  In  the  latter  end  of  December,  17M,  Mr. 
Rowan  was  arrested  by  virtue  of  Mr.  Jostke 
Downes's  warrant,  on  achaf]ge  of  distributing 
a  seditious  paper.  Mr.  Justice  Downes  hav- 
ing assured  Mr.  Rowan,  that  the 
tions,  upon  which  the  warrant  was  i 
would  be  returned  to  the  clerk  of  tl 
and  that  they  would,  he  supposed,  be  m 
course  by  him  laid  before  the  next  tetm 
grand  jury;  Mr.  Rowan,  instead  of  i 
g«ol|  in  puriiuancc  of  his  own  opinMD,  1 
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Mr.  Prhne  Serjeant.  Wearied  and  ex- 
hausted as  you,  my  lords  and  genUemen  of 
the  jury,  must  be  at  this  late  hour,  I  yet  feel 
it  my  duty  to  trespass  a  short  time  upon  you, 
in  a  prosecution  which  the  attorney-general 
has  been  obliged  to  institute : — Gentlemen,  I 

the  advice  of  his  law  friends,  and  gave  bail 
for  his  appearance  in  the  King's-bench,  to 
answer  such  charges  as  should  te  there  made 
against  him.  During  the  succeeding  Hilary 
term,  Mr.  Rowan  daily  attended  in  the  KingV 
bcnch,  and  on  the  last  day  of  that  term,  find- 
ing that  no  examinations  had  been  laid  before 
the  grand  jury  against  him,  he  applied,  by 
counsel,  to  the  Court,  that  the  examinations 
should  be  forthwith  returned,  particularly  as 
Mr.  Attorney-general  had,  in  the  course  of 
of  the  term,  filed  two  informations  ex  officio 
aminst  him,  the  one  ibr  the  same  alleged 
offence  of  distributing  a  seditious  paper,  and 
the  other  for  a  seditious  conspiracy ;  where- 
upon, Mr.  Justice  Downes,  who  was  on  the 
bench,  having  asserted  that  he  had  on  the 
first  day  of  the  term,  returned  the  examina- 
tions to  the  clerk  of  the  crown,  and  the  clerk 
of  the  crown  having  said  that  from  the  multi- 
plicity of  examinations  returned  to  him  on  the 
first  day  of  the  term,  in  the  course  of  the  term, 
and  even  on  that  day,  he  had  not  had  time  to 
look  them  over,  the  Court  refused  to  make  any 
order.  Mr.  Rowan  daily  attended  the  Kirjg's- 
bench  in  the  following  Easter  term,  until  the 
same  was  nearly  spent,  and  finding  that  no  bills 
were  sent  up  to  the  grand  jury  against  him,  he 
moved  the  Court,  by  counsel,  that  the  recog- 
nizance entered  into  by  him  and  his  baU, 
should  be  vacated,  and  publicly  declared,  that 
if  this  motion  was  not  eranted,  he  would  sur- 
render himself  in  discnarge  of  his  bail.  The 
attorney-general  consenting,  the  motion  was 
granted,  and  the  recognizance  was  vacated. 

[It  may  not  be  improper  here  to  state,  that 
the  above  examinations  having  charged  Mr. 
James  Napper  Tandv,  with  distributing  a 
seditious  paper  equally  with  Mr.  Rowan,  he 
likewise  gave  bail ;  but  not  having  appeared 
in  Court  pursuant  to  his  recognizance,  it  was 
estreated,  green  wax  process  issued  a^inst 
the  bail,  and  the  amount  of  the  reco^izance 
levied  firoro  them,  though  no  bill  of  indicts 
ment,  grounded  on  these  examinations,  was 
ever  preferred  against  him,  and  though  his 
absence  was  notoriously  on  anuther  account.] 

In  the  above  mentioned  Easter  term,  a 
motion  was  made,  on  behalf  of  Mr.  Rowan,  to 
fix  certain  days  for  trial  of  the  informations 
filed  ejr  t^eio  against  him,  and  the  attorney- 
general  having  agreed  to  the  appomtment  of 
two  days  in  the  ensuing  Trinity  term,  viz.  the 
Sd  and  7th  days  of  May,  those  days  were  ac- 
cordin|;ly  appointed  tor  the  purpose.  How- 
ever,  in  the  Easter  vacation,  the  attorney- 
general  served  a  notice  on  Mr.  Rowan,  tliat 
ne  would  not  proceed  to  trial  on  those  days, 
and  would  apply  to  the  Court  to  appoint  other 
4»ys^  grouBtied  on  aa  affidavit  to  be  filed,  of 

t 


say  obliged,  because  prosecution  is  painfid  lo 
him,  as  well  as  to  those  who  act  with  him. 
The  infliction  of  punishment  b  disagreeable 
to  the  Court,  but  in  our  public  duty  these 
weaknesses  must  give  way.  There  is  justice 
due  to  the  public;   my  learned  friend  is  the 

which  notice  would  be  given ;  nothing  waa 
done  upon  this  notice,  and  no  affidavit  was 
filed,  or  motion  made  thereon,  and  the  ventre, 
the  orocess  necessary  for  impannelling  juries 
on  the  days  appointed,  having  been,  after 
being  issued,  kept  by  Mr.  Kemrois,  the  crow|i 
solicitor,  instead  ot  being  delivered  to  the 
sheriff,  a  motion  was  made,  on  behalf  of  Mr. 
Rowan,  in  the  last  Trinity  term,  that  the 
venire  should  be  delivered  to  the  proper 
officer,  in  order  that  the  trials  might  be  had  on 
the  days  appointed,  in  case  the  Court  should 
not  grant  any  motion  the  attorney-general 
might  make  for  postponing  the  trials.  This 
motion  was  opposed  by  the  attorney-general 
-—he  declared,  that  there  was  error  m  the 
information  for  distributing  a  seditious  paper. 
Mr.  Rowan  offered  to  agree  to  an  imosediate 
amendment  of  the  information,  or  that  a  firesh 
one  should  be  filed  and  pleaded  to  irutanter, 
or  that  he  would  release  all  errors; — all  these 
oilers  were  severallv  refiised.  The  object  of 
the  attorney-eenerai  appeared  to  be  to  post^ 
pone  the  trials,  and  though  only  one  of  the 
informations  was  stated  to  be  informal,  yet 
the  day  iippointed  for  the  trial  of  the  other, 
which  was  supposed  to  be  formal,  passed 
away  without  trial,  equally  with  the  day  ap- 
pointed for  the  trial  of  the  one  which  was 
stated  to  be  informal.  The  attorney-general 
afterwards  withdrew  the  information  stated 
to  have  been  informal,  and  filed  another  in 
the  stead  thereof.  Many  of  Mr.  Rowan's 
friends  suspected,  that  the  motive  for  post- 
poning the  trials  was  the  expectation  of  hav. 
mg,  under  the  shrievalty  of  Mr.  Giffiud,  juries 
more  favourable  to  government  prosecutions^ 
than  they  could  entertain  any  hopes  of  havmg 
during  the  shrievalty  of  Mr.  tlutton.  In 
Michaelmas  term  last,  the  attorney-general 
applied  to  the  Court,  that  a  day  should  be 
appointed  for  the  trial  of  the  information  for 
distributing  a  seditious  paper;  the  Court  would 
not  appoint  a  day  in  that  term^  but  appointed 
a  day  for  the  trial  of  that  information  in 
Hilaiy  term  following,  viz.  the  S9th  January 
last.  Afler  Mr.  Rowan  had  received  his  sen- 
tence, being  desirous  of  having  the  informa* 
tion  for  a  seditious  conspiracy  also  tried  and 
disposed  of,  he  instructea  his  counsel  to  move 
for  the  appointment  of  a  day  for  the  purpose; 
and  the  counsel  bavins  mentionea  to  the 
attorney-general  such  his  instruction,  the 
attorney-general  said,  that  it  was  not  his  in* 
tention  to  proceed  upon  that  information,  and 
that  he  had  been  prevented  only  bv  a  press  of 
business  from  withdrawing  it,  but  would 
without  further  delay,  and  accordingly  the 
attorney-general,  has  since  entered  a  noft 
jprofe^vi  as  to  that  information,    Orig.JU. 


Digitized  by  VjOOQ IC 


1090]         94  GEORGE  III.  ProceediMgs  agmnU  A.  Hamilion  Rman,  Esq.  [1100 


advocate  of  Juslicc  to  the  publki  notofpene- 

cuUoa  agftiost  the  defendant. 

There  is  no  man,  wlio  rcfollects  Ihe  period 
at  whirh  tins  publication  canir  out,  too  nolo- 
riouft  and  shameful  to  be  forgotten,  who  nmst 
not  have  thought  it  highly  proper  to  brini; 
the  publibher  to  a  leg-*ii  trial,  lothecxer- 
tioDS  of  government,  at  thai  time,  i I  is  to  be 
attributed  that  the  trial  hy  jury  btill  »ubi»i'<ts 


order  shooldy  acquit  the  fiurtious,  I  agree  with 
the  gentlemaa,  thai  the  world  would  bear 
hard  upon  a  jurr,  who  from  fear  or  favour  be- 
tray td  tluit  bitiution  in  which  the  law  and 
the  constitution  placed  them. 

Let  Qie  now,  gentlemen,  take  that  place 
which  it  is  my  duty  to  take,  and  which  ihe. 
gen  lid  man  on  the  other  i»ide,  1  suppose  from 
aJciri  >ii,  so  lightly  touched  upon.    I  sliall  re- 


among  us,  and  tliat  he  ha^  not  been  before  '  verse  Uie  order  he  adopted.    The  lirst  que 
now  tried  at  another  court ;   that  tlie  King's-    tion  then  is,  ''Whether  the  publiratiuu  ot 

this  libel  was  by  the  defendant  r" 


bench  has  not  been  superseded  by  a  Krvuiu- 
tionary  Tribunal ;  and  that  my  learned  friend 
has  not,  ere  now,  made  room  for  tlie  public 
accuser.  The  defendant  must  think  it  tortu- 
nale  tliat  he  is  tried  according  to  establuhcd 
law,  and  defended  by  counsel  of  his  own  elec- 
tion, and  before  a  jur)',  bound  by  a  solemn 
appeal  to  God,  to  nnd  according  to  the  evi- 
dence given  to  them,  notwitlutaudiug  that 
disgraceful  sitxiation  in  which  it  hus  been 
stated  they  will  be  held,  if  they  presume  to 


If  there  be 
a  man,  eiitertaiuing  a  duubt  after  the  e\i-' 
dencc  >tated,  it  is  m  vain  for  me  to  addn9S 
huu.  lu  support  of  the  iacl  of  publicatiou 
IMr.  Ly>tcr  has  been  examined;  he  stales 
that,  UDon  the  d  iy  of  the  publication  of  the 
paper,  he  wan  (>a>^ing  tlirough  Cope- street,  in 
this  city,  and  seeing  a  great  crowd  at  the 
house  of  Mr.  Pardon,  he  weul  there  to  know 
what  the  ubject  of  liie  meeting  was;  he  saya^ 
^  that  on  guiu^;  to  the  door  he  saw  Mr.  Howao, 
find  a  verdict  of  conviction.  I  feel  no  danger  |  who  prevented  him  from  going  to  that  pan 
that  this  Jury  can  be  intmiidated  by  apprehen-  '  where  the  us:>emh!y  was,  saying  he  could  not 
sions,  or  mtluenced  by  prejudice.  My  learned  be  lt>  in  with  coloured  clollies;  afterwards  he 
iriend  and  I  have  been  represented  as  instru-  j  went  up  to  the  gallery  :  a  bundle  of  papers 
ments  of  oppresMon  against  the  gentleniau  at  ,  was  brought,  some  were  thrown  upon  the  la- 
the bar  I  couMder  it  as  the  talk  of  the  |  ble,  and  some  handed  up  to  tlie  gallery,  and 
moment,  because  his  learned  counsel  litilc  thih  particular  paper  which  he  produced  was 
knows  us,  if  he  thinks  us  capable  of  acting  so  i  throun  from  a  parcel  which  Mr.  liainillon 
abominable  a  part.  He  could  not  mean  it  in  |  Rowan  had  in  nis  hand.  The  witness  got 
the  extent  to  which  it  reaches  the  common  i  this  paper,  which  wa^  thus  for  the  first  time 
ear;  I  can  consider  it  only  as  the  splendid  put  into  circulation :  he  gave  an  account  of 
efiusion  of  his  talents;  he  was  anxious  to  lead  the  manner  in  which  this  matter  was  cQm- 
you,  zentleroen,  from  that  which  was  tiie  municatcd  to  the  Crown  solicitor. 
true  object  of  consideration.  |     lite  witness  was  questioned  much  as  to  f^- 

You  have  been  told,  the  defendant  was  mi  Iy  matters,  with  a  view  to  impeacli  his  cha- 
prosecuted  because  he  published  an  invitation  ,  racier ;  but  it  has  had  a  contrary  edfect:  for 
to  the  volunteers,  entered  into  the  discussion  '  the  matter  wab  bubmilted  to  reference,  and 
of  a  reform,  and  Catholic  em anri(>ation,  and  the  authenticity  of  the  instrument  under 
endeavoured  to  have  a  national  convention  which  his  brother  claimed,  has  been  e&tab- 
assembled.  I  will  tell  the  jury  it  is  not  a  pro-  ,  lishcd,  and  souie  hundredth  awarded,  one  shil- 
aecution  upon  any  one  of  these  groimds;  but  ling  of  which  would  not  have  been  given  if 
a  prosecution,  because  these  subjects  were  they  believed  the  instrument  to  be  forgeU. 
thrown  before  the  public  in  a  paper  crammed  >  When  he  was  interrogated  as  to  these  mat- 
with  libellous  and  seditious  matter,  calculated  l(rs,  he  said  he  heard  this  day,  that  Mr. 
to  inflame.  These  measures,  which  were  .  Blake  was  to  be  examined  to  impeach  his 
sought  after,  should  be  procured  by  the  power  1  character, "  If  I  knew  it  before,"  said  he  "  I 
of  reason  and  not  bv  an  intimidation  of  the  '  could  have  had  witnesses  trom  the  country  to 
legislature.  Little  does  the  defendant's  coun-  [  support  me."  But  when  Mr.  Hlake  was  cail- 
seT  know  me,  if  he  thinks  I  could  prosecute  |  cd,  did  he  in  any  respect  whatever  impeach 
a  man  for  calling  upon  the  volunteers  to  sup-  |  the  character  of  Mr.  Lystcr,?  he  would  not 


press  domestic  tumult  or  resist  a  foreign  foe ; 
these  are  tlie  subjects  to  which  he  calls  your 
attention,  totally  evading  tlie  offensive  mat- 
ter in  the  publication. 

Gentlemen,  the  questions  which  you  are  to 
try  are  these:  Was  this  matter  published? 
Is  it  a  libel?  And  was  the  intention  crimi- 
nal?— -Can  he  desire  more?  If  it  was  not 
jHiblished,  if  it  be  not  libellous,  and  the  inten- 
tion waa  not  criminal,  I  agree  that  the  defen- 
dant ou^t^to  he  acquitt^ ;  and  if  the  jury 
acquit  hun  afWr  a  fair  and  candid  discussion 
of  Ihe  case,  no  man  will  be  more  satisfied 
IfaftQ  I  shall.  But  if,  without  such  a  conside- 
iitkHii  a  jury,  in  times  of  distraction  and  dis- 


say  that  Mr.  Lysler  was  not  to  be  believed. 
Wliat  then  must  you  think,  when  resort  has 
been  had  to  distant  counties  to  find  witnesses 
to  impeach  thecbaracter  of  Mr.  Lyster,  and  out 
of  the  150  men  assembled  in  Cope- street,  no 
one  has  l>een  brought  forward  to  oeny  the  &ct 
which  has  been  sworn  to?  Will  the  jury  be- 
lieve that  if  the  fact  could  be  controverted, 
men  would  not  come  forward  with  emulation 
to  acquit  Mr.  Rowan?  I  there  join  with  his 
counsel:  he  is  far  above  bringing  any  man 
forward  to  swear  that  which  is  not  the  fiu:t ; 
he  would  not  purchase  an  acquittal  by  such 
means,  and  therefore  it  is,  gentlemen,  that 
you  have  not  witnesses  to  prove  he  was  ntA 
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there^  or  to  prove  he  was  inactive  upon  the 
occasion. 

The  next  witness,  gentlemen,  was  Mr.  Mor- 
ton ;  he  goes  in  direct  confirmation  of  every 
thing  sworn  to  b^  Lyster,  though  he  does  not 
prove  the  same  individual  paper ;  but  he  re* 
merabered  hearing  the  words  of  such  another 
paper  ready  it  began  with  the  words,  *'  Citi- 
zen soldiers  to  arms  !**  This  evidence/thoueh 
not  decisive  of  itself  as  to  the  identity  of  the 
paper,  is  corroborative  of  the  testimony  of 
Lyster,  and  shows  that  Mr.  Rowan  was 
there. 

Thus  stands  the  evidence  as  to  the  publica- 
tion. Can  any  man  doubt  that  this  paper 
was  published  by  Mr.  Rowan  ^  It  is  not  ne- 
cessary for  me  to  tell  you  what  is  a  publica- 
tion in  point  of  law,  as  to  writing  or  printing; 
but  puttine  it  into  circulation  is  a  puolication 
in  law  and  fact  I  forgot  to  take  notice  of 
tiie  other  impotent  attempts  to  impeach  the 
credit  of  Mr.  Lyster  by  the  evidence  of  Smith, 
who  could  not  prove  any  thing ;  and  the  evi. 
dence  of  an  unfortunate  woman,  between 
whose  daughter  and  Mr.  Lyster's  brother 
there  had  been  some  attachment.  But  that 
I  leave  as  matter  of  law  to  your  lordships  to 
state  to  the  jury.  Thus  stands  the  evidence ; 
and  with  regard  to  the  publication,  if  I  were 
upon  the  jury,  no  earthly  consideration  could 
induce  me  not  to  give  a  verdict  of  convic- 
tion. 

I  shall  now  beg  leave  to  call  your  attention 
to  the  publication  itself.  It  is  charged  in  the 
information  that  it  was  designed  to  overthrow 
the  government,  to  overawe  the  legislature, 
to.  create  tumult  and  disorder :  there  are  pa- 
ragraphs in  the  pa]>er  to  warrant  every  charge 
contained  in  the  information,  which  is,  m 
point  of  law,  sufficiently  sustained.  If  there 
DC  a  single  paragraph  of  this  paper  to  warrant 
the  jury  to  draw  this  conclusion,  that  it  was 
intended  to  throw  the  government  into  dis- 
grace, to  excite  the  subjects  to  make  altera- 
tions in  the  government  by  force,  to  excite 
them  to  tumult,  to  overawe  the  legislature  by 
an  armed  force ;  if,  I  sav,  there  is  a  single  pa- 
ragraph in  this  paper,  from  which  you  can 
draw  that  inference,  it  sufficiently  proves  the 
subject  matter  of  the  information. 

The  gentleman  concerned  for  the  defen- 
dant read,  from  the  account  of  a  trial,  what  an 
English  jury  did  in  the  case  of  the  Morning 
Chronicle,  as  an  example  for  an  Irish  iury,  as 
if  that  were  to  bind  you  upon  your  oaths;  and 
yet  what  was  the  case  ?  The  jury  thought 
that  a  printer,  endeavouring  to  get  his  bread 
was  not  as  guilty  as  the  person  compos- 
ing the  libel,  and  that  the  former  did 
not  distribute  it  with  any  malicious  view. 
But  suppose  500  juries  found  such  a  ver- 
dict, are  you  to  follow  their  example?  I 
am  wishing  to  take  up  the  distinction  made 
by  the  detcndant's  counsel  and  my  learned 
friend  in  the  prosecution.  If  this  paper  had 
rested  with  the  invitation  of  the  volunteers  to 
arms,  he  never  would  have  instituted   this 


prosecution  upon  that  account.  As  in  the 
case  jn  England,  lord  Kenyon  said,  ^  there 
may  be  much  innocent  matter  in  the  publica- 
tion, but  latet  anguis  in  kerU,  there  may  be 
much  to  censure."*  But  here  is  a  publicaF- 
tion  teeming  with  faction,  tumult,  and  sedi- 
tion; it  is  impossible  to  suppose  it  was  in- 
tended for  the  old  volunteers,  it  comes  from 
the  society  of  United  Irishmen. 

The  first  words  have  been  passed  over  by 
the  defendant's  counsel,  but  they  show  at 
once  the  wicked  adoption  of  French  principles 
and  French  language.    Is  there  any  man  who 
does  not  know  that  at  that  period,  the  French 
revolutionists  universally  adopted  the  expres- 
sion of  •«  Citizens  ?"    This  paper  begins  "  Ci- 
tizen soldiers ;  you  first  took  up  arms  to  pro- 
tect your  country  from  foreign  enemies  and 
domestic  disturbance ;  for  the  same  purposes 
it  now  becomes  necessary  that  you  snould  r&- 
sume  them.''    It  is  not  confined  to  summon- 
iue  the  volunteers  to  protect  their  country,  it 
calls  them  to  political  discussion :  was  this  a 
period  for  such  proceedings  f    **  A  proclama- 
tion has  been  issued  in  Eneland  for  embody- 
ing the  militia,  and  a  proclamation  has  been 
issued  by  the  lord  lieutenant  and  council  in 
Ireland,  for  repressing  all  seditious  associa- 
tions ;  in  consequence  of  both  these  procla- 
mations it  is  reasonable  to  apprehend  danger 
from  abroad  and  danger  at  home.  For  whence 
but  from  apprehended  danger  are  those  me- 
nacing preparations  for  war  drawn  through 
the  streets  of  this  capital  ?  or  whence  if  not 
to  create  that  internal  commotion  which  was 
not  found,  to  shake  that  credit  which  was  not 
affected,  to  blast  that  volunteer  honour  which 
was  hitherto  inviolate," — Gentlemen,  was 
public  credit  affected  or  not  ?    Was  there  a 
man  at  that  time  who  could  reckon  upon  the 
security  of  his  house  for  a  night?  —  "Are 
those  terrible  suggestions  and  rumours  and 
whispers  that  meet  us  at  every  corner,  and 
agitate  at  least  our  old  men,  our  women,  and 
our  children  ?    Whatever  be  the  motive,  or 
from  whatever  quarter  it  arises,  alarm  has 
arisen;   and  you  volunteers  of  Ireland  are 
therefore  summoned  to  arms  at  the  instance 
of  government,  as  well  as  by  the  responsibi- 
lity attached  to  your  character,  and  the  per- 
manent obligations  of  your  institution.''     If 
this  were  a  real  invitation  to  the  volunteers, 
it  would  endeavour  to  reconcile  them  to  the 
government  they  were  called  upon  to  defend ; 
to  stand  or  fall  with  the  constitution,  which 
they  bad,  so  much  to  their  honour,  exerted 
themselves  to  establish.    But  here  follows  a 
direct  insinuation  calculated  to  excite  jealousy 
between  the  government  and  them.    "  We 
will  not  at  this  day  condescend  to  quote  au- 
thorities for  the  right  of  having  and  of  using 
arms,  but  we  will  cry  aloud,  even  amidst  the 
storm  raised  by  the  witchcraft  of  a  proclama- 
tion,"—Is  that  a  peaceable  invitation  to  the 
volunteers? — "  that  to  your  formation  was 
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owing  the  peace  and  protection  of  this  ishund, 
tm  your  relaxation  haa  been  owing  its  relapse 
into  impotence  and  insignificance** — here  the 
country  is  represented  to  be  in  such  a  state, 
thai  every  man  is  called  upon  to  rescue  it  from 
inugpificance ; — *'  to  your  renovation  must  be 
owing  its  future  fireedom  and  its  present  tran- 
quillity; you  are  therefore  summoned  to 
arroSy  in  order  to  preserve  your  countrY  in 
that  guarded  quiet  which  may  secure  it  from 
external  hostility,  and  to  maintain  that  inter- 
nal  rezimen  throughout  the  land  which,  su- 
persemnga  notorious  police  or  a  suspected 
militia^  may  preserve  the  blessings  of  peace 
by  a  vigilant  preparation  for  war.'* — ^This  is  a 
peaceable,  quiet  invitation  to  the  volunteers, 
setting  them  against  the  legalized  establish- 
ments of  the  country,  and  against  that  mea- 
sure which  was  in  agitation. 

It  is  called  a  suspected  militia.  The  esta- 
blishment of  a  great  constitutional  force,  a 
militia,  will  be  soon  experienced  to  be  of  ad- 
vantage to  the  kingdom,  and  not  an  oppres- 
sion; but  too  fatal  have  been  the  conse- 
quences of  decrying  it ;  opposition  was  given 
to  the  militia  law,  and  numbers  have  hillen 
sacrifices  to  their  error.  It  is  nothing  less 
than  an  order  to  the  army  to  disband ;  that 
body  of  men  to  whom  we  owe  the  safety  of 
the  state,  are  told  they  are  not  to  be  entrusted. 
— f^  Citizen  soldiers,  to  arms,  take  up  the 
shield  of  freedom  and  the  oledges  of  peace — 
peace,  the  motive  and  end  of  your  virtuous 
msUUition — war,  an  occasional  duty,  ought 
never  to  be  made  an  occupation ;  every  man 
should  become  a  soldier  in  the  defence  of  his 
rights;  no  man  ought  to  continue  a  soldier 
for  offending  the  rights  of  others ;  the  sacri- 
fice of  life  m  the  service  of  our  country  is  a 
duty  much  too  honourable  to  be  intrusted  to 
mercenaries.^ 

In  another  par^raph  it  says,  ^*  Bv  liberty 
we  never  understood  unlimited  freedom,  nor 
by  equality  the  levelling  of  property  or  the 
destruction  of  subordination ;  this  is  a  calum- 
ny invented  by  that  faction,  or  that  gang, 
which  misrepresents  the  kinz  to  the  people, 
and  the  people  to  the  king.^'  What  is  the 
meaning  of  this  paragraph  f  it  was  unintelli- 
gible to  me,  until  I  heard  the  argument  of  the 
counsel:  he  did  fairly  avow  it  to  be  the  go- 
vemroent  of  this  country,  that  a  gang  was 
formed  to  preserve  themselves  in  power; 
otherwise  indeed  it  is  the  most  rank  nonsense 
and  ribaldry  that  ever  fell  from  the  pen  of 
man ;  it  seems  to  be  a  French  idea,  to  excite 
tumult  in  the  whole  body  of  the  people. 

The  publication  goes  on  and  says — **  Here 
we  sit  without  mace  or  beadle,  neither  a  mys- 
tery nor  a  craA,  nor  a  corporation — ^in  four 
words  lies  all  our  power,  Univbrsal  Emanci- 
pation and  Represent ATiVB  Leoislature; 
yet  we  are  confident  that  on  the  pivot  of  this 
principle,  a  convention,  still  less  a  society, 
less  still  a  single  man,  will  be  able  first  to 
move,  and  then  to  raise  the  world.  We 
therefore  wiah  for    Catholic  emaocipa^on, 


without  any  modification,  bntstill  vre 
this  necessary  enfranchisement  as  iimUy  tor 
portal  to  the  temple  of  natiaoal  ftvedoa- 
wide  as  this  entrance  is — wide  enough  to  ^ 
mit  three  millions — ^it  is  narrow  wbeo  ooa- 
pared  to  the  capacity  and  coatprcbensioQ  c: 
our  beloved  principle,  which  takes  in  ever 
individual  of^the  Irish  nation,  casts  an  eaoL 
eye  over  the  whole  island,  embraces  9h  tt^i 
think,  and  feels  for  all  that  sufivr.  llie  isr 
tholic  cause  is  subordinate  to  c 
included  in  it ;  for,  as  United 
adhere  to  no  sect  but  to  society — to  no  octu 
but  Christianity — to  no  party  bat  the  w^uu 
people.  In  the  sincerity  of  our  souls  do  vr 
desire  Catholic  emancipation;  but  woe  u 
obtained  to-morrow,  to^moirow  wrotild  we  c^ 
on,  as  we  do  to-day,  in  the  pursuit  of  that  re- 
form, which  would  still  be  wanting  to  rsUrt 
their  hbeities  as  well  as  our  own/'  Here  t.r 
libel  recommends  an  emancipation  to  uy 
Catholics,  as  a  colourable  preieoce  for  accom- 
plishing their  other  schemes.  **  For  htu 
these  purposes,*'  says  it»  **  it  appears  oca>- 
sary  that  provincial  conventions  should  as- 
semble preparatory  to  the  coowention  of  \u 
Protestant  people.  The  delegates  of  tlie  Ca- 
tholic body  are  not  justified  in  cooununicaiiF.: 
with  individuals,  or  even  bodies  of  infers; 
authority,  and  therefore  an  assembly  of  z  a- 
milar  nature  and  or8[anization'' — ^Here  t> 
very  terms  made  use  of  by  the  French  re><.^ 
lutionists  are  again  adopted  in  this  pubiin- 
tion — ^he  says,  *<  organization  is  necessary  i. 
establish  an  intercourse  of  sentiment,  an  uil- 
formity  of  conduct,  an  united  cause>  and  u 
united  nation.'' 

In  the  subsequent  paragraph^  the  autlw: 
enforces  the  necessity  of  the  speedy  meetm; 
of  conventions. — *'  If,*'  says  he»  ."  a  coove^ 
tion  on  the  one  part  does  not  soon  foUow,  uA 
is  not  soon  connected  with  that  on  the  other, 
the  common  cause  will  split  into  the  parwi 
interest ;  the  people  will  relax  into  inatteo* 
tion  and  inertness ;  the  union  of  affection  an! 
exertion  will  dissolve;  and  too  probably  some 
local  insurrections,  instigated  by  the  malur- 
ntty  of  our  common  enemy,  may  commit  Uie 
character  and  risk  the  tranquillity  of  tlie 
island,  which  can  be  obviated  only  by  the 
influence  of  an  assembly  arising  from,  assimi- 
lated with  the  people,  and  whose  spirit  mav 
be,  as  it  were,  knit  with  the  soul  of  the  cu- 
tion — ^unless  the  sense  of  the  Protestaot  peo- 
ple be  on  their  part,  as  fairly  collected,  and  as 
judiciously  directed;  unless  individual  exer- 
tion consolidates  into  collective  strength :  us- 
less  the  particles  unite  into  mass,  we  msv 
perhaps  serve  some  person  or  some  party 
for  a  little,  but  the  public  not  at  aU.**  Do» 
this  mean  to  give  the  fullest  dominion  to 
the  whole  body  of  the  people,  to  overawe 
the  governing  executive  power?  Geatlemen* 
the  mass  of  toe  people  is  to  be  collected  afW 
the  French  manner,  and  bear  down  all  befuv 
them.  French  doctrines  were  tn  be  camec 
into  cxecutiou.    Are  those  the  inoocent  cu- 
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fninationoT  claims  and  the  discussion  of  great 
political  subjects?  To  trhat  part  of  the  dis- 
Gussion  was  it  neoessarj  to  tell  the  anny,  that 
^  seduction  made  them  soldiers?''  Was  it 
necessary  ibr  the  deliberation  of  that  great 
question,  the  emandpation  of  the  Catlralics 
of  Ireland,  to  say  to  the  army^  <<  seduction 
made  them  soldiers,  but  nature  made  them 
men  ?''  The  wurds  are^  ^  We  now  address 
you  as  dtiaens,  for  to  be  citizens  you  became 
soldiers,  nor  can  we  help  wishing  that  all 
soldiers  partakino;  the  fiassions  and  interest  of 
the  people  wc*ild  remember,  that  they  were 
once  citizens,  that  seduction  made  them  sol- 
diers, but '  Nalure  made  them  men.' "  I  say, 
gentlemen,  where  was  the  necessity  of  telling 
the  army,  that  seduction  made  them  soldiers? 
Was  it  necessary  to  detach  them  from  their 
duty,  ioT  the  purposes  which  this  publication 
intended  to  accomplish. 

You  are  told  that  their  whole  creed,  their 
whole  system  *  lay  in  four  words,  vvivcasAL 

EMAHCIPATION,    Und    REPR£SBNTAT1VE    LEG  IS* 

I.ATORE."  I  5ay,  without  universal  slavery 
there  cannot  be  Universal  emancipation,  and 
without  the  ruin  of  that  coostitutioui  (the 
panegyric  upon  which  produced  such  a  burst 
of  applause  m  favour  of  the  learned  counsel,) 
there  cannot  be  a  representative  legislature. 
The  legislative  authority  consists  of  King, 
Lords,  and  Commons. — But  they  must  have 
an  elected  king,  and  elected  nobles  to  answer 
their  ideas  of  representative  legislature. 

I  am  unwilling  to  state  the  mitiousness  of 
this  libel  farther:  but  there  is  another  para- 
graph which  deserves  to  be  considered,  it 
says,  '*  The  nation  is  neither  insolent,  nor  re* 
bellious,  nor  seditious.  While  it  knows  its 
nghts,  it  is  unwilling  to  manifest  its  powers ; 
it  would  rather  supplicate  administration  to 
anticipate  revolution  by  a  well-timed  reform, 
and  to  save  their  country  in  mercy  to  them* 
selves."  Here  the  government  ot  this  coun« 
try  was  called  upon  to  yidd  to  this  reform,  to 
antidpato  revolution,  and  save  this  country  in 
mercy  to  themselves.  The  peaceable  language 
of  discussion !  Can  vou  read  this  publication 
and  say  it  was  not  the  intention  of  the  pub« 
blisher  to  intimidato  and  overawe  the  ^vem- 
ment  of  this  country  ?  The  people  are  mvited 
to  arms,  to  catch  a  revolution  by  force,  and 
then  the  government  is  called  u|ion  to  anti* 
dpate  the  revolution  by  a  reform.  Is  this  the 
poiceable  discussion  for  which  the  counsel 
contend  ?  Or  is  this  the  freedom  of  the  press? 
for  which  I  would  go  as  &r  as  any  man. 

Here  the  libel  appoints  a  particular  day  for 
tlie  convention  to  meet;  it  says  **  The  15th 
of  February  approache^^  a  day  ever  memora* 
ble  in  the  annals  of  this  country,  as  the 
birth«day  of  new  Ireland ;  let  parochial  meet- 
ings be  held  as  soon  as  possible ;  let  each  parish 
return  delegates ;  let  the  sense  of  Ulster  be 
again  declared  from  Dungannon  on  a  day 
auspicious  to  union,  peace,  and  freedom,  and 
the  spirit  of  the  North  will  again  become  the 
spirit  of  the  nation.     The  dvil  aspembly 
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ought  to  claim  the  attendance  of  the  military 
associations."  Here  the  military  assodationa 
were  particularly  called  on  to  attend  the  civil 
assembly  at  Dungannon :  was  it  for  the  pur* 
pose  of  giving  weight  to  their  resolutions^ 
Was  it  for  the  purpose  of  schding  their  reso- 
lutions to  parliament,  backed  by  the  people  in 
arms?  It  was  a  national  convention  to  be  at* 
tended  by  a  national  guard.  This  was  the 
object  of  this  publication  as  it  strikes  me; 
the  very  able  manner  in  which  it  was  gone 
through  by  my  learned  friend,  makes  itunne-> 
cessary  for  me  to  dwell  upon  it,  lest  I  should 
weaken  the  force  of  his  remarks. 

If  you  are  satbfied  of  the  fact  that  Mr^ 
Kowan  did  publish  the  instrumenf  in  ques* 
tion,  then  you  will  consider,  whether  thai 
puLltcation  was  likely  to  produce  the  effects 
mentioned  in  the  information  ?  and  you  will 
decide  whether  the  publication  was  an  inno- 
cent or  a  criminal  one?  I  will  agree  it  is 
matter  for  your  consideration  what  was  the 
immediate  effect  of  pul^lishing  this  libel? 
Immediately  after  it  was  read,  some  copies  of ' 
it  were  thrown  out  to  the  mob  in  the  street^ 
who  called  out  for  more  of  them,  and  more  of 
them  were  thrown  out.  Here  is  a  fact  which^ 
if  you  believe  it,  is  of  considerable  weight. 

Gentlemen,  in  this  case  there  has  been  no 
justification,  nothine  has  been  said  to  palliate 
the  publication.  You  will  decide  on  the 
matter  of  this  libel,  and  whether  it  was  pub- 
lished with  an  innocent  intention,  or  with  that 
Seditious  view  cliarged  in  the  information. 

Gentlemen  of  the  jury,  in  any  case  where  a 
man  kills  another,  it  is  primd  facie  evidence  of 
malice,  but  it  admits  of  proof  to  show  the 
maimer  in  which  it  was  none,  and  whether 
the  party  accused  killed  the  person  with  a 
felonious  intent,  or  whether  the  killing  was 
by  accident,  and  not  done  with  any  intention 
ot  taking  away  the  lite  of  the  party.  The 
allusion  comes  home;  here  is  a  U.bel,  and 
unless  it  is  shown  by  excuse  or  justification, 
that  it  can  be  qualified^  the  law  will  say  it  i^ 
libellous. 

In  the  present  case,  the  learned  counsel  oa  * 
the  part  of  the  defendant  has  endeavoured  to 
set  your  hearts  and  passions  against  your  con«« 
sdences  and  judgments,  by  representing  that 
the  liberty  ot  the  press  would  be  destroyed  by 
a  verdict  against  the  defendant ;  but  I  appeal 
to  the  authority  to  which  he  appealed  to  snew 
what  the  liberty  of  the  press  is,  ^  It  is  em.* 
ployed  as  the  centinel  to  alarm  us ;  we  should 
take  care  it  is  not  abused  and  converted  into 
a  traitor;  the  instant  it  degenerates  into 
licentiousness  it  must  be  punished.''  That  is 
an  opinion  to  which  every  man  must  sub- 
scribe, and  which  should  be  as  lasting  as  the 
constitution  itself. 

Gentlemen,  I  have  trespassed  too  long  upoa 
your  patience ;  if  you  can  reconcile  it  to  your 
oaths,  that  Mr.  Rowan  did  not  publish  this 
paper,  or  that  it  does  not  contain  any  matter 
libe" 


iiliellous,  no  man  will  be  belter  pleased  at  an 
acquittal  than  I  sbalL     But  ou  \h»  other 
4  fi 


Digitized  by  VjOOQ IC 


1 107]         54  GEORGE  III.  Procea^ 


A.Hmiai^  naman^  Esq.  \\m 


hnSy  I  conjure  you  by  your  oBths,  tint 
ttmtuxd  by  powar  or  prejudice,  &vour  or 
ftifeetioo,  you  discharge  your  duty  to  Go^ 
«Mir  country,  and  youraehres. 

SUMMIKO  UP. 

The  Earl  of  Clonrndl^  lord  chief-justmw^ 
Gentlemen  of  the  Jury ;  at  this  late  booTy  it 
is  some  relief  to  the  bench  and  myself  that 
the  learned  gentlemen  of  the  bar,  on  both 
aides,  have  so  ably  spoken  in  this  case,  that 
it  is  not  now  neces»ry  for  me  to  be  very 
prolix  or  voluminous  in  my  observatioBa. 
I  shall  therefore,  for  your  convenience  and  that 
ttf  the  bench,  contract  my  observatioBS  within 
as  short  a  space  as,  in  the  discharge  of  my 
ikj^,  I  think  I  ought  to  do. 

Siefore  I  go  into  the  particulars^  or  nve  any 
opinion  upon  the  publication,  1  thiiSL  it  my 
duty  to  state  and  fully  apprise  you  of  a  statute 
which  passed  the  last  session  of  parliament  in 
this  kmgdom,*  by  which  it  is  declared  and 
enacted,  that  upon  all  trials  by  indictment  or 
Hiformation  (which,  if  it  wanted  it,  is  an  ad- 
ditional  solemnisation  of  this  mode  of  trial) 
where  issue  is  joined,  as  in  the  present  case, 
for  making  or  publishing  any  libel,  the  ,iury 
may  give  a  verdict  of  guilty  or  not,  upon  thte 
whole  matter  put  in  issue,  and  shall  not  be 
lequired  or  directed,  by  the  court,  to  find  guihy 
aaerely  upon  proof  of  publication,  provided 
the  court  shall,  accordine  to  their  discretion, 
give  then-  opinion  upon  the  matter  in  issue,  in 
like  manner  as  in  other  criminal  eases.  I 
ahall  endeavour,  as  far  as  I  can,  to  conform 
to  the  spirit  and  words  of  the  law.  You  had 
the  ]N>wer  to  do  so  before,  perhaps  you  had 
the  right ;  this  act  of  parliament  ia  a  lcgisl»> 
tive  exposition  of  that  right,  and  you  will 
exercise  it  as  becomes  you. 

Though  the  evidence  is  not  long  or  com- 
plicated, yet  the  paper  is  both  long  and  com* 
plicated,  therefore  I  will  adopt  that  order 
which  has  been  made  by  the  bar,  and  class 
my  observations  under  four  l^eads,  being  the 
leading  objects  complained  of  in  this  informal 
laohz 

1st  The  making  the  government  odious  by 
endeavouring  to  disparage  and  degrade  it. 

3d.  To  render  the  people  discontented, 
not  only  with  the  government,  but  the  con- 
atitution. 

Sd,  To  solicit  the  people  to  take  up  arms, 
to  intimidate  the  legislature. 

4th.  Endeavouring,  by  tumult  and  by  foree. 
to  make  alterations  in  the  eonstitntion  ana 
govenunent,  and  overturn  them  both. 

Gentlemen,  every  thing  which  I  shall  say 
to  you,  will  fall  under  one  of  these  beads. 


The  iufbrmmm,  of  which  I  hsve  aa 
in  my  hand,  b  that  ArcliilMld  fi 
Rowan,  mahekMisly  deaigmng  »ad  munim 
to  excite  and  diiluse  among  the  aulMcist^ 
this  realm,  disooateats,  jealoa«ea^  aad  sosp- 
cions  of  our  lord  the  king  and  hia  gpvctnneg. 
and  to  raise  dangerous  aeditsona  wrthsa  lii» 
kingdom  of  Ireland,  and  to  draw  it  mtc 
scandal  and  disgrace,  and  to  iarite  the  sok- 
jects  of  our  said  tord  the  king  to  attempt  1? 
force  and  violanoe  to  make  altarauona  in  tte 
state  and  eonstitntion,  and  to  excite  the  m^ 
jecteofour  said  lord  the  king  to  ovnrtnn  ttt 
established  oonstitalion  of  uia  kingdom,  aid 
to  intimidate  the  legwlatwre  of  this  kaigdon 
by  an  armed  force,  on  the  16th  of  Oecemfer. 
in  the  a2d  year  of  the  kins,  in  the  cooatr^ 
the  city  of  Dublin,  wickedfy,  Bedit»oasly,aai 
iiciously,  did  publish  a  libel  of  and  oa- 


*  The  statute  passed  by  the  pariiament  of 
Ireland  is  sut.  33  G.  S,  c.  4S.  It  is  entitled 
^  An  Act  to  remove  Doubts  respecting  the 
Functions  of  Juries  in  cases  of  Libel,"  and  is 
verUuim  the  same  with  the  act  passed  by  the 
parliament  ^f  Gusal  Biitai%  wbish  tae  €nii 
p.  906. 


ceming  the  government  of  thia  Iriagidom,  a^ 
cording  to  the  tenor  and  eflfect  foitowiBc^— 
'^  Society  of  United  Irishmen  to  the  voloa* 
teers  of  Ireland,"  &e.  Thejr  state  thean 
selves  to  be  a  self<feated  body ;  they  state  n 
vauntingiy,  th^  say  they  have  oo  aathcntf 
save  that  of  reason,  they  have  no  SHftbgntra 
the  state.  I  will  thereibre  ooosaler  the  ha- 
niage  of  thia  paper  as  that  of  a  body  not 
known  to  the  constitution,  calling  apon  the 
svMfeett  at  large,  though  they  soom  to  cmM 
them  so.  Let  me  bring  to  yoor  miods,  thit 
one  gentleman  thought  the  addtcsa  was  w  s 
new  created  body  of  vokinteers;  aooCte 
gentleman  thought  it  was  addressed  to  the 
original  and  respectable  voluolecn;  take  a 
either  way,  if  addiessed  to  the  new  created 
volunteers,  it  was  for  the  purposes  of  seAtan. 
and  if  to  the  oki  original  volunteesa,  it  would 
be  still  more  dai^eroiis  if  they  were  to  soc^ 
ceed  with  them  in  altering  the  cooMitulioo 
by  force.  It  is  staled,  "  Williafla  DrenDsq, 
president.  Archibald  Hamilton  B<»wBa,secie' 
tary."  This  is  a  strong  presumptfon  that 
Mr.  Rowan  was  arquainfcro  with  every  part  of' 
the  paper;  it  professes  upon  the  liioe  of  d 
thathe  was  secielary  of  this  society.  I  sfaaii 
come,  by  and  by,  to  the  question  of  pubhcs< 
tion;  if  he  published  it,  there  doea  arise  a  pre* 
8umptk>n  that  he  knew  what  he  fmbhaaed: 
I  go  no  farther  with  that  observalioo. 

He  says,  ^  Citixen  soUiets ;  yon  first  took 
up  arms  to  protect  your  oaontry  from  fiaa^ 
enemies,  and  from  domestic  diaturbanoci 
For  the  same  purposes  it  now  becomes  aeces* 
sary  that  you  should  resume  them."  do- 
zen soldiers, you  first  took  up  araasv  that  i».a 
my  judgment,  you  took  them  up  origpHliy 
for  these  two  purposes,  it  now  becomes  neec» 
sary  you  should  resume  them  for  those  |xv* 
poses.  ^  A  proclamation  has  beea  issoed  n 
England  for  embodying  the  aailitia,  and  o&< 
in  Ireland  for  repressug  seditioos  assQa»- 
tions.  In  consequence  of  b^  tbesa  pa* 
damatibns,  it  is  reasonable  to  apprsKoi 
danger  from  ahnwd,  and  dnager  at  koDe." 
The  printed  paper  has  bean  pvmred  and  leadi 
nmh  ''TorwhoKe  balfien  «if>nh(»M 


Digitized  by  VjOOQ IC 


1169} 


fiKt  jmUiMng  ft  &dMdiM  Liiel: 


A,  D.  1794u 


11119 


ilfuiga**  arc  those  menacing  preparations  for 
ivar  drawn  ihroii|^  Um  sireets  of  this  capital," 
tinnuendo,  meaning  the  city  of  Dublin)  <*  or 
whence,  if  not  to  create  that  internal  com« 
motion  which  was  not  found,  to  shake  that 
credit  wbicti  was  not  affected,  to  blast  that 
volunteer  honour  which  was  hitherto  invio- 
late.'' In  my  opinion  these  words  fall  directly 
within  one  of  those  heads  I  have  stated,  as 
fendeting  odious  to  the  king's  subjects  the 
proclamation  as  insincere  and  hypocritical,  as 
creating  internal  commotions,  which  it  in- 
tended to  restrain,  and  that  embarrassment; 
which  was  not  foimd ;  that  it  went  fartlicr 
to  the  ruin  of  the  countiy,  shaking  the  credit 
which  was  not  aflected,  and  biastmg  the  vo> 
iunteer  honour  which  was  hitherto  inviolate; 
as  if  it  was  said  to  be  blasted  by  the  executive 
govenuneat.  This  was  in  my  mind,  a  charge 
4^f  having  crealed  disorder,  not  before  existing, 
of  shaking  the  credit  of  the  country  contrary 
to  the  duty  of  government ;  and  blasting  that 
yolmtcer  honour,  which  until  this  instrument 
appeared  never  was  violated.  It  is  charging 
them,  in  my  opinion,  as  insidiously  as  the 
meanest  nauid  can  Gonceive,  in  a  most  vital 
pact«  the  peace  and  the  credit  of  the  country. 
Whether  it  was  calculated  to  inflame  the 
inindft  of  the  subjects,  will  be  for  your  consi- 
-deration,  on  your  oaths. 

It  says,  '*  There  were  rumours  and  suggea- 
lions  whieh  agitated  our  old  men,  our  women, 
9md  children."  What  is  that?  Why,  this  is 
all  an  imposition  of  fiovernmeMtythey  wanted 
to  lirighten  you  by  a  uugbear.  **  Whatever  be 
the  motive,  or  from  whatever  quarter  it  arises, 
alarm  has  arisen ;  and  you,  vohmteers  of  Ire- 
land, are  therefore  summoned  to  arms  at  the 
instance  of  government^  as  well  as  by  the  re»< 
ponsibility  attached  to  your  character,  and 
Ihe  permanent  obligations  of  your  institution.*' 
Here  was  another  imputation  upon  govern <* 
ment;  they  have  raised  apprehensions  and 
sununoned  these  persons  to  take  up  arms. 
It  goes  en  and  says,  **  We  will  not  at  this  day 
quote  authorities  for  the  right  of  using  arms ; 
but  we  will  cry  aloud  even  amidst  the  storm 
raised  by  Ihe  witchcraft  of  a  proclamation.''— 
**  We  wSl  rry  aloud  in  the  storm."— Where  or 
how  waa  it  raised?  It  says  ^  By  the  witch- 
crail  of  a  proclamation."  Here  was  an  impu- 
tation charged  upon  the  proclamations  of  go- 
vernaient,  as  raising  a  storm  in  the  country. 
It  says,  **  To  your  formation  was  owing  the 
peace  and  protection  of  this  island,  to  your 
felaiation  has  been  owing  its  relapse  into  im- 
potence and  insignificance;"  that  is,  when 
you  were  in  arms  this  island  was  protected  and 
in  peace^  and  appeared  to  be  of  consideration ; 
to  your  relaxation  has  been  owinj;  its  impo- 
tence and  insignificance,  therefore  tt  can  only 
be  raised  again  into  importance  by  your  taking 
up  ams.  If  that  is  tlie  impression  of  this 
naragraph^  vou  will  consider  whether  this  is  a 
libel  upon  the  government  or  not.  It  was  a 
publieMion  not  only  to  the  people  of  this 
Kingdom^  but  to  alltheenamieBof  thitnatioD, 


saying  that  this  coimtry  was  in  a  slate  of  im« 
potence  and  insignificance. 

It  goes  on  and  says  that  <*  to  your  reno- 
vation must  be  owin^  its  future  freedom  and 
its  pres>ent  IranquiiUty.  You  are  therefore 
summoned  to  arms,  in  order  to  preserve  your 
country  in  that  guarded  quiet,  which  may 
secure  it  from  external  hostility,  and  to  main* 
tain  that  internal  regimen  throughout  the 
land,  which  superseding  a  notorious  police  or 
a  suspected  nidiiia,  may  preserve  the  bless* 
ingsuf  p^ace  by  a  vigilant  weparation  for  war.^ 
U  is  impossible  in  a  work  of  this  kind,  were 
it  twice .  as  libellotta  as  tt  is,  if  it  couki  be  so^ 
that  it  should  not  be  mixed  with  some  profes- 
sions, some  parts  better  than  others ;  it  must 
profess  something,  to  be  received.  But  it 
complains  of  a  police  and  a  militia  that  it 
suspected.  It  says,  if  you  do  not  supersede  a 
police  and  militia,  you  cannot  preserve  the 
blessings  of  peace.  I  say,  therefore,  in  my 
opinion,  no  words  can  be  more  infiammatory 
than  these  are.  > 

You  are  charg'uig  the  police  as  an  evil  aoft 
of  an  establishment;  it  is  called  a  **  notorious 
police,"  and  the  militia  as  consisting  of  per* 
sons  proper  to  be  suspected,  not  to  be  con* 
fided  in.  It  says,  **  You  must  preserve  tb# 
blessings  of  peace  by  a  vigilant  preparation 
for  war.  Citixen  soldiers,  to  arms !  take  up 
the  shield  of  fi'eedom  and  the  pledges  tt 
peace."  What  does  that  say  ?  Your  arml 
only  are  the  shield  of  freedom  and  pledges  of 
peace ;  therefore  take  up  arms.  ''  Peace  the 
motive  and  end  of  your  viituous  institutionA 
War,  an  occasional  duty,  ought  never  to  be 
made  an  occupation.  Every  man  should 
become  a  soldier  in  defence  of  his  rights.* 
Was  it  necessary  to  call  them  together?  if 
their  rights  were  not  attacked,  why  innto 
them  to  collect  themselves  to  defiend  lhs| 
right  ?  It  says,  <<  No  man  ousht  to  continue 
a  soldier  for  ofiending  the  rights  of  others. 
The  sacrifice  of  life  in  the  service  of  our 
country  is  a  duty  much  too  honourable  to  be 
entrusted  to  mercenaries.''  They  assume,  or 
endeavour  to  assume,  the  power  of  the  swordy 
and  of  degrading  the  king's  forces  from  that 
power  with  which  they  are  entrusted.  It  says^ 
the  duty  we  suggest  is  too  honourable  for 
mercenaries:  is  not  this  saying,  do  not  trust 
to  the  military,  and  at  t Hat  time  when  by 
public  authority  it  was  declared  that  the 
country  was  in  danger  ?  The  volunteers^  in 
that  paper,  were  called  upon  to  stand  to  their 
arms.  £very  expression  of  solicitation  and 
stimulation  is  used.  The  volunteers  were 
ealled  upon  to  resume  their  arms ;  the  nation 
was  impotent  and  insignificant  without  ik 
Citizens,  to  arms!  you  are  summoned  to 
arms  t  take  up  arms  in  spite  of  a  notoriom 
poliee  and  a  suspected  mihtia,  and  in  spite  of 
two  proclamations.  You  are  to  do  your  duty 
to  preserve  good  order  in  your  vicinage,  in 
spite  of  a  poUoe  and  fencible  ndlitia,  for  iief 
nsuH  peaoe ;  and  yon  ere  to  do  your  duty  im 
sptte  of  those  constitDted  authorities;  mi 
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the  phrase  »  varied,  yoii  are  invitecl  by  the 
procfamation,  that  is,  this  proclamation  has 
done  as  much  mischief  as  those  men  tiiey 
condemn.  **  It  is  only  by  the  military  array 
flf  men  in  whom  tbev  confide,  whom  they 
have  i)een  accustomed  to  revere  as  guar- 
dians of  domestic  peace,  the  protectors  of  their 
liberties  and  lives,  that  the  present  agitation 
of  the  people  can  be  stilled,  that  tumult  and 
iicentiousness  can  be  repressed,  obedience 
secured  to  existing  law,  and  a  calm  confidence 
difiiiRed  through  the  public  mind,  in  the 
speedy  rei^tirrection  of  a  free  constitution,  of 
liberty  and  uf  equality, — words  which  we  u<« 
for  an  opportuuity  of  repelling  calumny." 
That  is,  it  is  only  by  a  military  array  of  men 
yon  can  have  a  tree  constitution ;  that  is  as 
much  as  to  say,  the  people  of  Ireland  have 
not  a  free  constitution.  Whether  that  be  the 
meaning  of  the  paper,  as  char^  in  the  in* 
Ibmiation,  will  be  for  your  consideration. 

The  words  liberty  and  equality  are  intro* 
duced  for  an  opportunity,  say  they,  of  repel- 
ling calumny.  Where  did  it  come  from? 
Why  did  the  society  find  it  necessary  to  repel 
it  ^  How  did  they  renel  it  ?  By  the  word? 
liberty  and  equality,  which  thev  think  proper 
to  eiplain  in  this  way :  **  By  liberty  we  never 
understood  unlimiteu  freedom,  nor  by  equality 
the  levelling  of  prooerty,  or  the  destruction 
of  subordination  This  U  a  calumi^  invented 
by  that  faction,  or  that  gane,  which  mi^^repre- 
Bents  the  king  to  the  people,  and  the  people 
to  the  king,  traduces  one  half  of  the  nation  to 
cajole  the  other,  and  by  keeping  up  distrust 
and  division,  wishes  to  continue  the  proud 
arbitrators  of  the  tbrtune  and  fate  of  Ireland.'' 
Here  be  says  a  faction  or  gang  misrepresents 
the  king  to  the  people.  Is  not. this  an  asper- 
sion, endeavounne  to  render  the  governing 
power  Of  lious  ?  W  hat  is  this  gang  which  be 
says  misrepresents  the  king  to  tM  oeople,  I 
leave  you  to  determine.  Why  is  trie  misre« 
presentation  ?  The  paper  insinuatesi,  for 
the  purposes  of  power  which  they  abuse. 
— <*  Liberty  is  the  exercise  of  ail  our  richts, 
patural  and  political,  secured  to  us  ana  our 
posterity  by  a  real  representation  of  the  peo- 
pie ;  and  equality  is  the  extension  of  the  con- 
stituent, to  the  fullest  dimensions  of  the  con- 
stitution, of  the  elective  franchise  to  the 
whole  body  of  the  people,  to  the  end  that  go- 
vernment, which  is  collective  power,  mayl>e 
guided  by  collective  will."  These  are  terms, 
gentlemen,  which  you  may  proliably  under- 
stand, though  they  are  conveyed  in  an  tmas- 
certained  ami  declamatory  style. 

Gentlemen  of  the  jury,  at  the  time  that  the 
^qualification  of  a  voter  to  give  his  suffrage  to 
a  candidate  for  a  seat  in  parliament .  was 
originally  ascertained,  forty  shilling  was  equi- 
valent then,  as  it  is  calculated,  to  forty  pounds 
of  our  present  currency ;  from  the  time  of 
Henry  1  to  queen  Anne,  the  value  of  money 
had  advanced  in  a  ratio  of  one  to  twelve ; 
ittyok  that  time  to  this  it  has  been  as  one  to 
twenty;  so  that  a  man  theo  having  an  estate 


of  twenty  shOfiiigs  a  year  tras  ^^nsl  to  t 
man's  having  an  estate  of  twenty  f<>o«md«  of 
cor  present  money.    The  elective  lrw«ichK 
never  was  in  the  whole  body  of  the  peof4e  n 
Great  Britain  or  Ireland  *    It  aays  ^  Thzs 
legislation  may  originate  from  paMic  T»>e«m, 
keep  pace  with  public  improvement,  and  ter- 
minate in  public  happiness. — If  oor  eoo«txt*T- 
tion  be  imperfect,  nothing  bat  a  refbrm  13 
representation  will  rectify  its  abases.'*     !*i 
figurative  abstracted  expresmns  it  is  not  ea^y 
to  ascertain  the  meaning;  altfaotntb  yoa  hat* 
an  impression  of  the  object.    This  mav  be  1 
very  mnocent  nropositioQ ;  but  to  me  it  cny 
be  a  very  wicked  one,  when  applied  to  ^ 
obtained  in  the  manner  here  pointed  out :   it 
says,  **  Nothing  but  a  reform  will  rectify  ns 
abuses — ^iK>thing  but  a  reform  will  perpetoatp 
its  blessings:'' — and  then  it  ^oes  on  ami  sayc, 
•*  We  now  address  you  as  citiaenV*  ^e- — ^Sct 
a  word  of  mMrrls  from  be«:innin^  to  end- 
that  is  a  word  driven  ottt  of  fashion,  at  lea< 
in  this  publication^**  Seduction  matfle  then 
soldiers,  but  nature  made  tivem  men."    VTbil 
had  this  charge  to  tlie  soldiers  to  do  with  a 
parliamentary  reform?  I  quarrel  not  with  t!:e 
composition,'  it  is  not  my  dulT,  but  io  my 
mind  here  is  a  direct  chai]ge  upon  the  railitarr, 
that  thev  were  imposed  upon,  that  sednctjoo 
had  made  them  soldiers.    The  fiword  is  yr 
into  the  hands  of  the  sovereign,  he  is  ▼estn! 
with  it  by  the  constitution,  aiM  yet  this  pap^ 
says,  it  was  made  an  instnmient  of  seductio?. 
^  We  address  you  wittiout  any  anthority.  sav- 
that  of  reason,  and  if  we  obtain  the  coinci- 
dence of  public  opinion,  it  is  neither  hj  fbrcf 
nor  stratagem,  for  we  have  no  power  to  terri*^, 
no  artifice  to  cajole,  no  fund  to  sechice — hr:« 
we  sit  without  mace  or  beadle,    neither  a 
mystery,  nor  a  craft,  nor  a  corpotrntion.'* 

Here  they  acknowledge  they  had  no  prtv^ 
authority  to  call  the  people  to  arms,  whirh 
tiiey  assume  to  do  by  that  publication ;  they 
avow  that  this  society  did  make  no  corporate 
body  or  legal  authority.  They  add  «« In  four 
woids  lies  all  our  power,  uviversax.  nt  akci* 
PATiOK  and  uEpaESCirrATfVK  LEOfSLAtrrr. 
Yet  we  are  confident  that  on  die  pivot  of  thi^ 
principle,  a  oonventkm,  still  les%  asocsetr, 
less  stilly  a  single  man,  will  be  able  fiT5t  to 
move  and  then  to  raise  the  world.*  I  rvM 
here  a  little  to  conskler  wfeat  idea  ^lis  writer 
must  have  of  the  power  of  the  paper,  when  x 
single  man  will  be  able  first  to  move  and  tbeo 
to  raise  the  world ;  one  of  the  charees  is,  thst 
this  paper  intended  to  stir  the  people  to  arms 
it  is  an  admission  here,  a  proresaiony  a  vaunt, 
that  the  society,  nay  less,  a  single  man,  nuv 
move  and  then  raise  the  world;  the  espre«- 
sion  is  not  one  kingdom,  but  to  raise  tlie 
world.  If  any  thine  like  it  has  happened,  .t 
is  a  miserable  consideration.  **  We  therefare 
wish  for  Catholk  emancipation  without  ant 
modificatitm,  but  still  we  eonuder  tihis  ncre^ 

•  Vkle  Prynne  Brer.  PsH.  red.  p«  187»  &*  1 
Whilelock,  p.  90,  CMem.    Vrig.id^ 
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sftry  enfranchisexDeQt  m  merely  the  portal  to 
the  temple  of  national  freedom :  wide  as  this 
entrance  is — wide  enough  to  admit  three  mil- 
lions^-it  is -narrow  when  compared  to  the  ca« 
pacity  and  comprehension  of  our  bebved  pfin- 
ciple,  which  takes  in  every  individual  ot  the 
Irish  nation."  It  is  but  a  portal  to  freedom  t 
what,  unqualified  emancipation  I — It  is  far 
you  to  consider  what  the  beloved  principle  is. 
Emancipating  three  millions  is  openmg  a 
ptoEtal*— what  portal?  one  which  takes  in 
every  individual  of  the  Irish  nation— where? 
into  power,  into  the  elective  franchise ;  '*  it 
embraces  all  that  tliink,  and  feels  for  all  that 
sufter/' 

*^  The  Catholic  cause  is  subordinate  to  our 
cause,  and  included  in  it;  for,  as  United  Irish* 
men,  we  adhere  to  no  sect  but  to  society,  to 
no  creed  but  Christianity,  to  no  party  but 
the  whole  people.  In  the  sincerity  of  our 
souls  do  we  desire  Catholic  emancipation; 
but  were  it  obtained  to-morrow,  to-morrow 
would,  we  go  an  as  we  do  to-day,  in  the  pur- 
suit of  that  reform,  ^rhich  would  still  be 
jwanting  to  ratify  their  liberties  as  well  as  our 
6wn/'  You,  lioBian  Catholics,  emancipated 
to-morrow,  will  not  stop  us,  we  will  go  on, 
and  unless  you  go  on  with  us  it  will  not 
he  sufficient  to  establish  your  liberty.  **  For 
both  these  purposes  it  appears  necessary 
that,  provincial  conventions  should  assemble 
preparatory  to  the  convention  of  the  Pro- 
testant people.  The  delegates  of  the  Ca- 
thohc  body  are  not  justified  in  communicat- 
ing with  individuals,  or  even  bodies  of  infe- 
>ior  authority,  and  therefore  an  assembly  of  a 
similar  nature  and  organization,  is  necessary 
to  establish  an  intercourse  of  sentinMUt,  an 
^inLformity  of  conduct,  an  united  cause  and  an  - 
united  nation.  If  a  convention  on  the  one 
•part  does  not  soon  tbllow,  and  is  not  suon 
connected  with  that  on  the  other,  the  com- 
mon cause  will  split  into  the  partial  interest ; 
the  people  will  relax  into  inattention  and 
inertness ;  the  union  of  affection  and  exertion 
*will  dissolve ;  and  too  probably  some  local 
insurrection,  instigated  by  the  malignity  orf* 
our  common  enemy,  may  commit  the  cha> 
racter  and  nsk  the  tranquillity  of  the  island, 
which  can  be  obviated  only  by  the  influence 
X)f  an  assembly  arising  from,  assimilated  with 
the  people,  and  whose  spirit  may  be,  as  it 
were,  knit  with  the  soul  of  the  nation: 
unless  the  sense  of  the  Protestant  people  be, 
on  their  part,  as  tairlv  collected  and  as  judi- 
ciously directed;  unless  individual  exertion 
consolidates  into  collective  strength;  unless 
the  particles  unite  into  mass,  we  may  per- 
haps serve  some  person,  or  some  party  for 
a  little,  but  the  public  not  at  all :  the  nation 
is  neither  insolent,  nor  rebelUous,  nor  sedi- 
'tiouB ;  while  it  knows  its  rights  it  is  unwilling 
to  manifest  its  powers ;  it  would  rather  sup- 
plicate administration  to  anticipate  revolution 
oy  a  well-timed  reform,  and  to  save  their 
country  in  mercy  to  themselves.*' 
Gentlemeo,  this  last  paiagraph  is  a 
for  if  the  proposal  xnaae  is  not 


acc^ted,  a  revolution  is  threatened.  The 
paper  in  ouestion  pwceeds  in  the  following 
words  t  <'  The  15th  of  February  approaches, 
a  day  ever  memorable  in  the  annals  of  this 
country  as  the  birth-day  of  New  Ireland ;  let 
parochial  meetings  be  held  as  soon  as  possible ; 
let  each  parish  return  delegates.  Let  the 
sense  of  Ulster  be  agian  declared  from  Dun- 
gannon,  on  a  day  auspicious  to  union,  peace, 
and  freedom,  and  the  spirit  of  the  north  will 
again  becoooe.  tlie  spirit  of  the  nation.  The 
civil  asftcrobly  ought  to  claim  the  attention  of 
the  military  associations.''  The  civil  assembly 
was  to  be  attended  by  military  forces ;  w^ 
not  the  intentbn  to>  alter  the  constitution  ? 
''We  have  addressed  you.  citizen  soldiers,  on 
this  subject,  from  a  belief,  that  your  body, 
uniting  conviction  with  zeal,  and  zeal  with 
activity,  may  have  much  iniluence  over  your 
countrvmen,  your  relations,  and  friends." 
Armed  citizens  was  the  favourite  object  that 
was  to  be  gained ;  it  says,  *'  We  presume  not 
at  present  to  fill  up  th»  plan  or  pre-occup^ 
the  mode  of  its  execution,  we  have  thought  it 
our  duty  to  speak. — Answer  us  h^  actions. 
You  have  taken  time  for  consideration.  Four- 
teen  long  years  are  elapsed  since  the  rise  of 
your  associations/' — ^This  part  is  very  material, 
It  says  to  the  people,  '*  take  uif  your  arms,'' 
and  it  says  '*  answer  us  by  actions."  What 
are  the  actions  of  meu  in  arms  ?  Armed  asso* 
dations  will  support  the  different  meetings. 
We  have  spoken  out  to  you ;  answer  us  with, 
your  actions.  <'  Fourteen  long  years  are 
elapsed  since  the  rise  of  your  associations ; 
ana  in  1763  did  you  imagine  that  in  1793  this 
nation  would  stiU  remain  unrepresented  f 
How  many  nations,  in  this  interval,  have 
eotten  the  start  of  Ireland  V*  How  far  Ireland 
has  been  backward  in  the  nmnber  of  good 
subjects,  have  they  asked  ?  No.  The  question 
here  is,  how  many  nations  have  gotten  tht 
start  of  Ireland  ?  What  is  meant  by  this  start  f 
What  nations  are  there,  that  have  in  fourteen 
years  advance  more  than  ourselves  in  happi^ 
ness?  None.  What  .actions  of  other  nations 
would  that  publication  recommend  to  Ireland 
to  follow  ?  It  concludes  with  this  sentence ; 
'*  How  many  of  our  countrymen  have  sunk 
into  the  grave?''  Gentlemen,  I  havef  gone 
through  the  paper  mentioned  in  the  informa- 
tion, and  maile  such  observations  as  I  thought 
necessary.  I  do,  as  it  is  my  duty,  tell  you, 
that  I  think  it  deserves  the  appellations  given 
10  it  by  the  information.  I  take  it  to  be  a 
scandalous  and  seditious  libel;  but  that  is  my 
opinion  only.  Gentlemen  of  the  jury,  it  is 
you  who  are  to  decide  this  question,  whether 
you  think  it  is  a  scandalous  or  seditious 
libel  ?  the  verdict  will  be  yours,  and  not  mine. 
Gentlemen,  in  order  to  support  this  prose- 
cution, tlie  first  witness  that  was  produced  is 
John  Lyster ;  he  told  you  (here  his  lordship 
stated  the  testimony  of  Lyster,  as  given  upim 
his  direct  examination).  On  his  cross-exami* 
nation  he  gave  an  account  of  the  manner  in 
,  which  he  communicated  this  matter  to  Mr. 
Kernmii,  tho  crown-solicitor ;   said  h^  would 


Digitized  by  VjOOQ IC 


1115]  '     M  GBORiGE  IH.  Proeeedimgt  agaHa  A.  HaiOim  Bm^,  Esq.  [1116 

communicalB  to  hki  what  he  kneir ;  mo* 
duced  the  psoer  thai  was  read  in  part  by  Mr. 
Sowaa«  Said  be  did  not  know  where  Mr. 
Rowan  stopt  reading.  Sayi,  he  (the  witness) 
did  not  purchase  his  commission  as  ensign  in 
the  army;  got  it  through  the  interest  of  lady 
Hobart,  his  relaUon.  The  witness  attested 
two  bonds,  there  was  an  issue  directed  to  try 
irhether  thckse  bonds  were  genuine.  Was 
asked  whether  he  was  examii^  as  a  witness 
at  that  trial;  beliexes  he  was  examined  as  a 
witness ;  the  issue  was  tried  before  Mr.  Jus- 
tice Boyd ;  there  was  an  award  of  fOOl  out  of 
800/.  Says  Mr.  Lambert  filed  a  bill  against 
him  about  a  note  for  147/  whkh  Peter  Hamil- 
ton passed  to  witness. 

Attempts  were  made  to  impeach  the  credit 
of  this  witness  upon  three  or  four  arounds  i 
1st.  He  was  a  witness  to  the  bonds  which 
were  alleged  to  have  been  fo^ed — an  untiur 
transaction.  ^.  That  he  sot  the  note  huai 
a  person  alleged  to  have  neen  insane,  dd. 
That  be  had  got  a  commission  4th.  That  it 
was  not  probable  he  made  this  memorandum. 
I  can  only  sav,  he  has  given  a  raliona]  ac- 
count of  this  business ;  but  it  is  your  duty  to 
judge  of  his  credit ;  it  is  my  duty  to  make  ob- 
9ervations,  which  it  is  your  duty  to  r^ect  if 
they  are  not  well  founded.  He  says  he  is  an 
ffdsign  in  the  40th  regiment  He  got  the 
commission  through  the  interest  of  a  relation ; 
and  it  appears  the  arbitrators  did  give  his 
brothcv  since,  part  of  the  demand,  by  which, 
if  it  weighed  a  feather  in  the  case,  thc^ 
thought  ine  bond  was  not  a  forgery.  Says  U 
was  usual  to  take  memorandums  on  getting 
|iapers  of  this  kind.  Says  there  was  about 
160  or  200  volunteers  m  the  room.  Was 
Xystei's  evidence  not  satisfactory  to  you,  he 
was  the  only  witness  to  this  great  part  of  ihe 
case.  This  observation  hu  been  made: 
^  What !  ISO  persons  pnesent,  and  not  one  of 
them  comes  forward  to  attest  the  innocence 
of  filr.  Rowan!*'  150  volunieen  or  United 
Iritkmtn^  and  not  Mie  camafprwmrd^ — Meay  o/* 
them  would  hate  been  pramd  to  ateiat  him  ;  their 
mience  speakM  a  thotaand  times  more  ttrtmgfy 
than  etif  caviliing  a^wii  thit  wmn^M  credit; 
the  iiitnce  cf  neh  a  number  U  a  volume  qf 
wmdenet  in  tmfport  of  the  protecntion**^^ 
But  the  next  witness  cioes,  in  my  apprehen- 
sion, as  fiff  as  be  goes,  confirm  every  word 
^aid  by  Lyster.  Morion  says,  he  saw  num- 
bers ot  persons  in  the  room  doing  some  busi- 
ness at  the  tables  Saw  Mr.  Tandy  and  Mr. 
Rowan  in  the  room.  The  witness  had  seen 
them  before  that  day.  He  identified  Mr. 
Rowan  in  court.  He  appeared  to  take  an  ae- 
five  part  in  the  business.    Witoess  got  admis- 


•  In  the  Dublin  Editkm  of  this  trial  the 
passage  in  italics  is  omhted ;  a  note  states 
that  ^  the  editor  is  here  under  a  necessity  of 
introducing  an  hiatus,  the  printer  having  re- 
lined  to  nrmt  this  part  according  to  the  notes 
ittmished  to  him  by  the  edinor."  The 
was  however  afWrwards  piinted  in  a 
edition,  ficoB  which  i  have  tianactibed  it. 


mam  into  the  gkllery.  He  saw  a  bundle  of 
papers  on  the  table,  seveial  were  distributed 
to  the  mob  in  the  street,  who  called  oot  lor 
more.  The  witness  got  a  paper  which  he 
gave  to  a  person  who  said  he  had  loat  iu 
Witness  said  he  heard  part  of  a  pawv  ivad, 
containing  the  woids  **  citiien  sokbcrs  to 
arms."  If  it  stood  upon  this  man's  evidence, 
here  was  not  evidence  af  publication ;  ani  if 
It  rested  upon  him  alone,  you  should  aoqnit 
the  defendant;  but  as  corroboraling  ihe  tea* 
timony  of  Lyster,  it  is  very  material. 

If  the  counsel  for  the  delemkmt  inteiided  to 
discredit  tlie  witnesses  lor  the  pcuaeantioa« 
they  have  failed.  A  gentleman  from  Galway, 
a  Mr.  Blake,  was  prochiced,  who  says  he  mm 
lives  in  Dublin,  gave  his  evidence  as  to  Lyster, 
which  I  shall  come  to  by-and-by.  Uoctoo  s 
credit  was  not  queslionaL  Morion,  on  lua 
cross-ezarainatioo,  said,  he  was  an  appieotioe 
to  a  gold-beater^Believes  the  persona  be  saw 
at  the  room  in  Cope-slieet  were  in  the  uu* 
form  of  the  old  vmunfeeen — ^Is  sure  he  saw 
Mr.  Rowan  there— SoBie  of  the  persona  vfove 
scarlet  with  different  eoloured  fadn^s-^witneaa 
said  he  could  see  from  the  gaUeiy  what  waa 
done  at  the  table.  He  gave  the  payer,  Urn 
day  he  received  it,  to  a  person  in  the  hams 
where  the  Dublin  ioornal  is  printed.  Tli« 
paper  was  then  read  which  I  have  stated  to 
you,  and  you  have  heard  so  much  of.  Hera 
the  prosecution  was  rested. 

On  the  part  of  the  defendant  was  pmdnced 
Mr.  Francia  Blake,  to  show  that  John  Lyster 
was  a  person  not  to  be  credited  upon  his  oath. 
Mr.  Blake  waaasked  whether  Lyster  was  a 
manto  be  believed  upon  his  oath;  heaoswcred 
he  could  not  say  he  is  not  to  be  believed  opea 
his  oath ;  but  he  would  hesitate.  The  witnesa 
was  produced  to  show  that  Lystar  shoudd  not 
be  behcved  upon  his  oath,  but  Bkke  said  mi 
such  thing.  In  a  question,  whether  the  oath 
a(  one  man  ought  to  be  received,  where  an^ 
other  man  swears  he  ought  not  to  be  believed 
upon  his  oath,  then  you  would  have  one 
man's  oath  against  anonier.  The  ci«dit  of 
Lyster  is  not  affected  by  what  Mr.  Sndth,  the 
second  witness,  has  sakl.  The  third  witiKss 
to  this  point  was  Mrs.  Hatcbell ;  she  said  she 
knew  John  Lyster ;  she  was  asked  whether 
he  was  to  be  believed  upon  his  oath}  shesaid, 
according  to  her  opinion  he  was  not  to  be  bfr> 
lieved  upon  his  oath— She  said  the  witness, 
Jolm,  had  prevailed  on  his  brother  to  quithia 
wife,  and  said  he  was  married  to  another  wo- 
man,  which  was  not  truth — said  ^ke  heard 
declarations  bom  John's  eld«  t»nther,aod 
that  was  one  of  the  reasons  why  she  said  the 
witness,  John»  ought  not  to  be  believed  upon 
his  oath.  In  the  usual  course  of  evidence  oo 
proof  has  been  adduced  to  prove  that  the  wit- 
ness  lyster  ought  not  to  be  believed  upon  his 
oath. 

Gentlemen  of  the  jury,  I  think  this  is  tfae 
evidence  on  both  sides,  as  ceixectly  aa  I  have 
been  able  to  take  it  Astothaftelef  pnUi* 
catwn,  it  is  my  duly  to  iell  you,  there  ia  venr 
strong  >evidenca  t^jat^.  Re«ra»dki  pnUiib 
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thdt  paper,  and  did  tnibiish  it  koowiogwhat 
he  pubushcd,  and  as  to  the  other  matter,  whe- 
ther it  is  a  lihel,  I  have  told  you  I  thought 
jUie  matter  libellous — libellous  in  the  extreme; 
J  now  tell  you  thai  is  mv  opinion.  If  you, 
upon  the  whole  matter,  t>elieve,  upon  your 
oaths,  that  Mr.  Rowan  published  the  paper 
and  with  the  criminal  intention  stated  in  the 
infonpation,  and  for  the  purposes  aseiibed  to 
him,  you  ought  to  find  him  guilty,  for  I  think 
the  paper  entitled  to,  and  deserves  the  appel- 
lation annexed  to  it— it  is  a  seditious  libel, 
]f  you  believe  he  did  not  publish  it;  if  you 
disbelieve  the  evidences  which  have  beenun- 
contradieted;  if  you  believe  he  i>ciblished  it 
by  oustakeor  ignorance,  not  meaning  to  pub* 
hsh  this  paper,  which  might  happen,  but  of 
which  there  is  not  a  tittle  of  evidence  in  this 
ciUK,  you  will  find  him  not  guiltv. 
. .  I  will  state  this  direcHon  in  other  words ; 
if  you  ^nd  him  guilty,  it  must  be,  because  you 
believe  in  your  consciences  he  published  it, 
and  that  you  believe  the  innuendasare  true; 


whtilber  libel  or  not;  you  are  to  give  your 
opinion  upon  the  whole  of  the  matter,  and 
therefore  you  are  not  bound  to  find  according 
to  our  direction.  My  opinion  concurs  with 
lord  ClonmelVs,  that  the  paper  is  a  libel.  If 
you,  gentlemen  of  the  jury,  are  of  a  diiferent 
opinion,  you  are  not  bound  to  go  by  the  opi- 
nion of  the  court,  in  point  of  law,  in  a  case 
of  libel. 

You  have  heard  the  evidence,  and  the  first; 
question  which  arises  is,  whether  there  was 
any  publication  of  this  paper  by  Mr.  Rowan  ? 
If  you  are  of  opinion,  that  Mr.  Rowan  didno^ 
publish  the  paper  in  questionf,  you  must  acquit 
uim.  If  you  think  it  is  not  a  libel,  even 
thiough  he  did  publish  it,  you  ought  to  acquit 
him.  If  he  published  it  by  mistake  or  igno* 
rantly,  that  is  a  ground  for  acauittal.  Bu( 
his  own  opinion  of  what  he  tnought  right, 
even  in  obtaining  the  emancipation  of  the 
Catholics,  or  a  paiiiamentary  reform  by  force 
of  arms;  however  laudable  he  thought  hinir 
self,  the  intention  of  the  publication  was  £i 


meaning,  as  well  as  you  understand  this  paper,    crhninal  one,  and  in  that  case  you  ought  to 

reading  it  separately  or  collectively  together,  I  find  him  guilty. 

that  he  publishecl  it  with  a  criminal  intention:  ^     '^*^    * 

thai  is,  adopting  its  sense  and  meaning.     If 

you  acquit  him,  it  must  be,  because  you  do 

not  beheve  he  published  it  or  that  he  did  not 

mean  to  adopt  its  sense  and  meaning.  I  must 

tell  you  his  thinking*  it  not  mischievous,  is 

not  a  reason  why  you  should  acquit  him.  Hit 

Ibinkiog  he  was  doing  right,  ifyou  believe  the 

intention  of  the  paper  was  to  raise  forces  to 

intimidate  the  legislature,  which  is  the  great 

object  complained  of,  though  be  was  thiiULing 


he  was  ngbt  to  accomplish  his  object  by  every    the  publication  of  this  paper  is  proved  to  have 


means, will  not  be  an  excuse;  that  would 
lead  to  the  acquittal  of  every  felon  upon  earth. 
If  a  man  was  accused  of  a  felony,  and  he 
thought  he  was  doing  a  right  thin^^  to  murder 
his  neighbour,  thinking  he  was  domg  a  right 
thing  would  be  no  excuse  to  him.  If  the  de- 
fendant's object  was  merely  a  reform  in  par- 
liament, yet  if  he  endeavoured  by  force,  or  by 
illegal  means  to  obtain  it,  you  ought  to  find 
him  guilty.  I  have  stated  the  facts,  and 
made  such  observations  «s  occur  to  me  to  be 
necessary — I  have  stated  the  point  of  crimi- 
nation, and  I  now  leave  to  you  to  dispose  of 
the  question ;  and  have  not  the  least  doubt 
Ton  will  do  as  becomes  you.  If  I  have  been 
defective,  I  shall  be  corrected  by  my  brethren, 
whom  yoQ  will  hear  with  pleasutB  and  infor- 
mation. 

The  honourable  Mr.  Just'ut  Boyd, — Gentle- 
men of  the  jury;  My  lord  Cloumell  has  so 
fully  stated  the  information,  it  is  not  neces- 
sary for  me  to  repeat  it.  With  regard  to  his 
observations,  I  adopt  them  every  one  in  the 
same  decree  of  latitude  in  which  he  delivered 
them :  I  think  the  paper  deserves  the  appel- 
lation in  the  information :  it  is  a  false,  scan- 
dalous, and  malicious  libel.  My  lord  Clon- 
mell  mentioned  an  act  of  parliament  which 
was  made  upon  its  being  tbuDught  the  judges 
went  too  far  in  former  cases^  it  gives  you 
power  to  decide  on  questions  of  this  kmd; 


The  honourable  Mr  Justice  Vownes, — Gen^ 
tlemenof  thejury;  The  few  words  I  shall 
trouble  you  with,  will  be  in  concurrence  with, 
what  you  have  heard  from  the  rest  of  the. 
Court.  The  fact  of  publication  depends  upon 
the  evidence  ;^ou  have  heard,  and  the  degree 
of  credit  you  will  give  to  the  witness.  I 
agree  in  the  observations  upon  Lyster's  testi«; 
raony,  no  degree  of  dilficuUy  occurs  in  contra-' 
dieting  him,  if  what  he  said  was  false.  If, 
you  do  believe  that  Lyster  deserves  credit. 


been  made,  industriously,  by  .the  defendant, 
knowing  its  contents;  and  under  suclv 
circumstances  as,  I  should  not  hesitate  to 
say,  adopted  its  contents.  If  3[ou  believe.it 
was  published  under  these  circumstances; 
which  you  have  heard,  it  will  be  tor  your 
consideration  to  determine^  whether  it  be  a 
libel,  and  with  what  intent  it  M^as  published  ? 
I  concur  in  the  observations  upon  its  contents,, 
and  I  am  unable  to  read  it  without  being  o( 
opinion  that  the  tendency  of  this  paper  is  to 
excite  to  arms  the  persons  to  wnom  it  was 
addressed,  and  for  the  purpose  of  making  al- 
terations in  the  government  of  this  kingdom, 
aa  charged  in  the  introductory  part  of  the  in-, 
formation.  If  you  believe  the  account  of  the 
mode  of  publication  given  by  Lyster,  and  be- 
lieve the  defendant  adopted  this  paper  as  his 
act,  you  are  to  look  for  the  intent  up^  the. 
paper  itself,  and  on  which  you  are  to  decide. 
Ifyou  believe  that  the  general  tendency  of  it 
was  to  excite  tumuh  in  the  country,  and  to* 
call  to  arms  an^  description  of  men,  no  doubt 
can  be  entertamed  that  it  is  libellous,  and  it 
must  be  imputed  to  the  defendant,  he  haviug 
given  no  evidence  of  a  contrary  intention. 

To  attempt  to  effect  by  force  any  alteration 
in  the  constitution  of  the  country,  or  to  ovw* 
awe  the  legtslatare  by  force — any  such  act  of 
force  would  be  ^igb  Hoasoa; .  and  to  puhlishj 
a  paper  to  excite  people  to  do  ^ch  an  act, 

uigiiizea  oy "^^jOOvLv^ 
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Qo  man  can  doubt  is  a  libcL  If  you  do  ihink 
such  -was  the  tendency  of  the  paper  in  ques- 
tion, you  cannot  hesiute  to  find  the  defendant 
.guilty.  There  was  no  evidence  to  show  the 
tendency  of  the  paper  wa»  of  a  contrary  na- 
ture. The  intentions  of  the  pubhsher  are  de- 
ducible  from  the  paper  itself;  if  it  was  the 
purpose  of  die  punlisher  of  \he  p.tper  to  attain 
'4ik  alteration  in  the  state  by  force,  it  was  a 
criminal  intention,  however  desimble  the  al- 
teration might  be  supposed  to  be,  or  whether 
the  object  sought  fw  was  io  itself  right, 
or  not. 

I  will  not  trouble  you  any  farther.  I  have 
^ven  the  case  the  best  consideration  I  am 
able.  You  will  decide  upon  it  according  to 
your  oaths,  and  I  have  no  doubt  the  defendant 
will  have  every  justice  in  your  hands. 

The  jury  withdrew,  taking  with  them  the 
printed  paper  which  had  been  read  in  court, 
and  in  about  ten  minutes  returned,  and 
bTOUo:ht  in  their  verdict, — We  find  Archibald 
Hamilton  Rowan — Guilty.  • 

Lord  CloamefL—Do  the  counsel  for  the  de- 
fendant dcbire  four  days  lime  to  move  in  ar- 
rest of  judgment? 

Mr.  Curran,  Tlie  only  instructions  T  have 
from  my  client  are  to  disclaim  any  application 
of  ttiat  kind :  he  does  not  wish  to  ttke  ad- 
vantage of  errors  in  the  record,  if  any  there 
be,  but  is  now  ready  to  attend  to  receive  what 
sentence  the  court  may  be  pleased  to  pro- 
nounce. 

Lord  ClmuneU. — (After  conferring  with  the 
other- judses)  We  will  not  pronounce  ju<lg- 
ment  till  tour  days.— Mr.  Sherifif,  take  care  uf 
your  prisoner. 

•  J'he  counsel  for  Mr.  Rowan  here  objected, 
that  he  was  not  a  urisoner — he  had  nut  been 
in  custody — he  ban  not  given  ))aii  upon  thi 


son,  but  it  was  altogether  unpreccdcDted  in 
such  cases  as  the  present.  Mr.  Row«o  va* 
ready  for  sentence — he  claims  no  indulgtTifi' 
—does  not  insist  upon  the  four-day  nile :  but 
if  the  Court,  fot  their  own  accoiiifucd..(i« ::« 
choose  to  defer  the  Sentence  fur  foor  di**, 
they  have  no  legal  authority  for  seodine  Mr. 
Howan  to  prisuo^  until  senU  nee  pivnoimoed, 
or  the  usual  and  accustomed  process  issued 
against  him. 

Lord  C/oNfff^//.— If  the  attorney-yagil 
consents,  I  have  no  objection. 

The  attorney- eeoerai  had  left  coort,  am! 
the  solicitor  tor  the  crown  Femained  silent 

Lord  Ctonmell.  —The  defeodaDt  is  a  con- 
vict, as  such  he  is  a  prisoner — ^the  law  must 
have  its  course.    Adjourn  the  Court. 

Accordingly  the  Court  was  adjourned. 

Mr.  Rowan  was  conveyed  to  the  New  Pri- 
son, attended  by  both  the  sherifis,  and  a  &r- 
midable  array  of  horse  and  foot  guaids. 

Hoadtfy,  February  3,  1794* 

A  Habeas  Corpus,  grounded  on  the  a£d»* 
vit  of  Mr,  Matthew  Dowling,  Mr.  Rowan's 
solicitor,  was  granted  to  bring  ttp  John 
Coultry,  confined  in  Newgale  fur  debt,  to  swear 
an  affidavit ;  Mr.  liowan  was  also  ordered  up 
tor  the  same  purpose :  when  their  affidavtfu 
toother  with  those  of  William  Porter,  John 
William  Atkinson,  and  Francis  Clarke,  weiv 
sworn. 

Mr.  Recorder  moved  the  Court  to  set  a^dr 
the  verdict  obtained  on  Wednesday  last,  aoti 
grant  a  new  trial  in  this  cause,  purs>uani  to  » 
notice  served  on  Mr.  Attorney-general,  aaii 
grounded  on  these  affidavit's,  the  contents  of 
which  he  set  ifonh. 

Mr.  Attorney- general^  having  after  some 
time  come  into  court,  moved  the  Court  t» 


inlbrmatioa — he  was  bound  iu  no  recogoi-  I  appoint  a  day  to  have  Mr.  liowan  brought  up 
zance — was  served  with  no  proce>s — he  had  |  lorjudgment. 


Lord  ClonmeU  appointed  lo-morrow,  and  n 
the  same  time  acquainted  the  attorney- gene- 
ral with  the  recorder's  motion,  and  the  na- 
ture of  the  affidavits, 

The  .^f/orney-^eiwra/ then  desired  to  have 
them  read;  which  they  were,  as  follows : 

Tlie  Kin^  at  the  prosecution  of  the  right  ho- 
nourable Arthur  Wolfe,  his  majesty's  at- 
torney-general, against  Archibald  llamikon 
Rowan. 

William   Porter  of  the  city  of  Dublia, 
printer,  maketh  oath,  that  since  the   com- 
mencement of  the  prasecution  in  this  cause, 
and  previous  to  the  trial  had  on  Wednesday 
*  When  this  verdict  was  first  brought  in,    last,  he  this  deponent  had  a  conversation  wiiL 
there  was  a  loud  clap  of  approbation  com-  J  George  Perrin,  of  Castle-street,  in  thecitv  uf 
menccd  in  the  outer  hall,  it  is  presumed  from    Dubhn,  bookseller,  in  the  course  of  which 
a  misconception  that  the  jury  had  acquitted    the  said  George  Perrin  declared  to  this  depo- 


appeared  to  the  information  by  attonicv — lie 
pleaded  by  attorney — the  issue  was  trieil  after 
the  manner  of  a  civil  action,  a  word  merely 
of  the  record  being  read,  and  the  defendant 
was  not  given  in  charge  to  the  jury  as  the 
practice  is,  where  he  appears  in  custody.  Mr. 
Rowan  attended  the  trial,  it  is  true,  but  the 
Court  had  no  judicial  cognizance  of  him ;  the 
information  could  have  been  tried  in  his  ab- 
aence — he  attended  as  a  common  auditor, 
and  the  witness  being  called  upon  to  point 
him  out  at  the  desire  of  the  bench,  mi^ht 
have  been  a  satisfaction  to  them  to  see  tnat 
^e  witnesses  were  speaking  of  the  same  per- 


the  defendant ;  for  when  the  verdict  was  re- 
peated, and  the  word  guilty,  sufficiently 
stressed,  the  clap  was  changed  into  hootings 
and  hissings,  and  groans,  that  lasted  with 
very  tittle  remission,  during  the  remainder  of 
the  littiDg  of  the  Court.«-i^r^.  EdU. 


nent,  that  this  country  and  its  trade  uev«r 
could  flourish  until  Napper  Tandy  and  Ha- 
milton Rowan  were  transported  or  banged,  vt 
words  to  that  effect:  and  deponent  was  mudi 
a»tonished  and  concerned,  roniHectinr  the 
declaialiou  made,  when  he  discovered  tlui 
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Ihe  told  Oeoree  Perriti  had  Been  one  of  the  ;  Lysler,  and  ^nnose'himself  on  a  magistrate  o^ 

jury  who  tried  the  said  defbodanl,  and  found    the  city  of  Dublin  in  that  name ;  and  th^t 

\kvk    guilty   of  the  misdemeanor   in  this  '  under  the  character  and  in  the  name  of  the 

cause.  said  George  he  the  said  John  did  take  the 

WitLiAM  PoatEiu  I  said  false  oath,  although  the  said  George  was 

Sworn  in  court  this  third  day  nf    then  labouring   under  a  wound,  unable  to 

February,  1794.  ,  leave  his  bed;  which  oath  he  took  in  a  deli- 

Caemicbaci.  and  Beaosuaw  D.  C.  C.  j  berate,  cool  manner,  notwithstanding  depo- 


The  Ring,  at  the  prosecution  of  tlie  right 
ixMiourable  Arthur  Wolfe,  his  majest^r's 
attorney  geperal,  againU  Archibald  UamiU 
ton  Rowan. 

John  William  Atkinson,  of  Skinncr-row,  in 
the  city  of  Dublin,  watch-maker,  maketh 
oath,  that  some  time  in  the  month  of  Au^t 
last  past,  as  deponent  best  recollects  the  time, 
en  the  morning  after  the  niight  whereon  some 


nent  had  previously  remonstrated  in  a  parti- 
cular manner  upon  the  enormity  and  dan^r 
of  his  doing  so ;  and  deponent  further  saith, 
that  shortlj^  afler  the  time  said  John  Lyster 
took  the  said  false  oath  as  aforesaid,  he  re- 
ceived a  letter,  from  a  man  of  reputation, resi- 
dent in  the  neighbourhood  of  the  country 
where  said  John  Lyster  and  his  two  brothers 
Thomas  and  George  Lyster  had  lived;  bv 
which   letter  deponent  was  informed,  ana 


illuminations  had  i>een  made  upon  the  event  which  he  verily  believes  to  be  true,  the  a^d 
of  the  capitulation  of  Valenciennes,  this  de-  |  Thomas  Lyster  had  made  an  affidavit  in  the 
jponenthad  some  conversation  with  George  i  country,  precisely  contradicting,  upon  hit  oath, 
]Perrip,  of  Castle -street,  bookseller,  respecting  '  the  fact  sworn  to  by  John  in-  the  namef  of 
the  volunteers  of  Ireland ;   in  the  course  of    Geor^,  as  the  sa^d  Thomas  swpre  said  horss 


which  the  name  of  Archibald  Hamilton  Row. 
ian,the  defendant,  with  several  others,  was 
frequently  mentioned ;  and  the  said  George 
Perrin  did,  upon  that  occasion,  utter  9  gooj 
'deal  of  acrimonious  and  disparaging  language 
and  observations  agsuns^  the  body  of  volun- 
teers in  general,  and  against  the  said  Archi- 
bald Hamilton  Rowan  m  particular,  with  se- 
veral others ;  and  the  said  George  Perrin  did 
then,  upon  that  occasion,  also  say  that  the^ 
(meaning  as  deponent  well  understood  and  is 
convinc^)  the  said  Archibald  Haniiiton 
Rowan,  with  several  others,  deserved  and 
ought  to  be  hanged.  Deponent  saith  he  is 
credibly  informed,  and  verily  believes,  that 
the  said  George  Perrin  was  one  of  the  jury 
)vho  on  Wednesday  night  last  found  the  said 
Archibald  Hamilton  Rowan  guilty  of  the  mis- 
demeanor in  this  case. 
•  John  WiiuAM  Atrinsok. 

Sworn  in  court  the  third  day  of 
February,  179*. 
Carmicbael  and  Bradshaw,  D.  C.  C. 

The  Ring,  at  the  prosecution  of  the  right 
honourable  Arthur  Wdfe,   his   mi^esty's 

.  attorney-general,  againU  Archibald  Hamil* 
ton  Rowan. 

James  Coultry,  of  the  city  of  Dublin,  gcn- 
thnmn,  maketh  oath,  that  he  has  known 
John  Lyster,  who  appeared  and  gave  evi- 
dence on  the  trial  in  tnis  cause  on  Wednesday 
last,  as  deponent  is  credibly  informed  and  be- 
lieves, ana  saith,  that  from'  his  own  know- 
ledge, the  said  John  Lyster  ought  not  to  be 
credited  upon  his  oath  m  a  court  of  justice : 
ki  as  much  as  this  deponent  saw  Uie  sun 
5ohn  Ltster  take  a  false  oath  upon  thie'  holv 
9vaiig()ists,  stating  that  a  horse  or  mare  h» 
]m>pej1y,  wfiich  was  seized  for  defot^  was  the 
property  of  .George  William  Lyster.  and  not 
the  property  of  any  other  persoh  whatsoever- 
«id  deponent  saip  that  he  the  s^d  John  diA 
personate  his  Md  tsother  George  WUtsm 
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was  his  particular  property,  sworn  to  as  afore- 
said, in  Dublin,  by  the  said  John  Lyster  ;-^ 
and  which  twp  affidavits  deponent  has  fre- 
quently seen. 
James  Coultry. 

Sw6m  in  court  the  third  day  of 
February,  1794. 

A.  Carmichaei,* 

The  King*  at  th«  prosMiition  of  the  ri^ 
hooouiabk  Arthur  Wolfe,  his  nv^ieB^'s 
attomey*geaeral,  mgoimi  Archibald  Sanuly 
ton  Rovan. 

Francis  Clarke,  of  Denmark-street,  in  the 
city  of  Dublin,  peruke-maker,  maketh  O^th, 
that  he  is  well  acquainted  with  John  Lyster, 
the  person  who,  as  deponent  is  credibly  in- 
formed and  believes,  appeared  and  gave  evi- 
dence on  Wednesday  last,  in  this  case  on  be- 
half of  the  prosecutor:  and  deponent  suth 
that,  from  his  Own  knowled^,  the  said  John 
Lyster  ought  not  to  be  cTedited  on  his  oath, 
in  a  coiut  of  justice,  as  this  deponent  has 
known  the  said  John  Lyster  to  have  per*- 
jured  himself;  for  deponent  saith  that  having 
been  well  acquainted  with  the  said  John  Lys- 
ter for  five  or  six  years  past,  during  whic]^ 
time  the  said  John  Lyster  nad  been  frequently 
in  the  house  and  shop  of  depopent,  and  duiw 
ing  which  time  deponent  had  constantly 
dressed  his  hair :  about  three  years  ago  or 
u[)wards,  upon  deponent  having  cau«»ed  tho 
said  John  Lyster  to  have  been  summoned  to 
the  court  of  conscience  for  a  small  sum  of 
money  due  deponent  by  said  Lyster,  he  the 
said  Lyster  attended  in  said  court  pursuant  to 
said  summons,  and  being  sworn  on  the  holy 
Evangelists  by  alderman  Em.erson,  in  pre* 
sence  of  this  deponent  and  seyer^  others,  iu 
a  'peremptory  manner,  said  Lyster  depose^ 
that  he  never  had  known  or  seen  deponent 
before,  or  been  in  deponent's  house,  ^d  that 
he  ^id  not  know  deponent's  name,  notwitlv 
standing  deponent  positively  saith  the  said 
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John  Lyster  had,  for  near  three  years  previ- 
ous to  that  time,  frequently,  from  time  to 
tiine,  been  in  the  house  and  shop  of  this  de- 
ponent, in  preaenca  of  many  persons,  and  ne- 
vertheless deponent  had  two  or  three  days 
previous  to  said  Lyster*s  taking  said  oath,  met 
aaid  John  Lvster  pasaine  over  Essex-hridge, 
and  there  talked  to  him  Tar  some  time ;  ud 
deponent  further  saith,  thatin  the  course  of 
three  years  lastpasL  the  said  Jolm  Duster, 
as  deponent  has  good  reason  to  be  convinced, 
has  been  guilty  of  perjuiyin  various  other 
instances. 
Fbamcis  Claexc^ 

Sworn  in  court  the  third  day  of 
February  1794. 
Carm icHAEL  and  B&amhaw,  D.  C.  C. 

The  King,  at  the  prosecution  of  the  right 
faonouraole  Arthur  Wolfe,  his  migest^'s 
attomey-generaly  against  Archibald  Hamil* 
ton  Rowan. 

The  defendant,  Ardubald  Hamiton  Rowan, 
maketh  oath  that,  since  the  trial  had  on 
Wednesday  bst,  m  this  case,  and  after  de- 
fendant had  been  pronouncea  guilty  by  the 
verdict  of  a  iury  impannelled  and  sworn  on 
the  aaid  trial,  deponent  has  received  credible 
information,  which  he  is  convinced  is  tnie, 
that  several  persons,  who  bad  until  after  said 
trial  and  vcraict  been  strangers  and  utteriy 
unknown  to  deponent,  woukFbe  material  wit- 
nesses, on  behalf  of  deponent,  upon  said  trial ; 
and  that  had  the  said  wttneaaes  been  known 
and  attended  thereon,  the  testimony  of  John 
Lester,  who  was  the  principal  evidence  on 
behalf  of  the  prosecution,  would  have  been 
fully  discredited.  Deponent  further  saith  he 
lias  aJso,  since  said  trial  jmd  verdict,  been 
credibly  informed,  and  verily  believes  some 
of  the  persons  who  weie  on  said  jury  have, 
previous  to  said  trial,  made  use  of  expresMons 
tending  to  disapprove  of  deponent  and  Ms 
conduct,  respecting  the  subject  matter  of  this 

Crosecution :  and  which  induces  depon^it  to 
elieve  they  had,  previous  to  said  trial,  been 
biassed  a^nst,  and  had  formed  impressions 
in  their  mind  unfavourable  to  deponent.  De- 
ponent fiirther  saith,  that  from  the  daily  in* 
formation  and  accounts  which  deponent  and 
his  friends  have  received,  and  are  receiving, 
of  the  life,  conduct,  and  character  of  saki  John 
Xyster,  he  has  no  doubt  of  proving  fully  and 
satisfactorily,  that  the  said  John  Lyster  ought 
not  to  be  believed  on  his  oath. 
Abchibald  Hamilton  Rowan. 

Sworn  in  court  the  third  day  of 
FebniaiT,  1794 

A.CAftKICVAEL. 

After  Mr.  Rowan's  affidavit  was  read,  it 
was  deemed  advisable  by  his  counsel,  that 
lie  should  make  a  further  one.  The  Court 
were  accordingly  pleased  to  wait  imioA  it  was 
prepared  and  sworn.  It  was  then  read  as  i 
follows: 


The  King,  at  the  praeecutioa  of  the  ndbt 
honourable  Arthur  Wolfe,  his  najes^'s 
attorney-general,  agaimi  Archibald  Uaoil- 
ton  Rowan. 

The  defendant,  Archibald  Hamilton  Rowio. 
maketh  oath,  that  he  hath  heard  the  sevenl 
affidavits  of  Francis  Clarke,  James  Coultij, 
Wilfiam  Porter,  and  John  Willta'm  Atkinson, 
this  day  made  in  this  cause,  read  in  opes 
court,  and  saith  that  all  and  every  the  manm 
contained  in  said  affidavits,  and  every  of 
them,  were  utterly  unknown  to  this  depownt 
until  after  the  trial  and  verdict  in  this  canst; 
and  that  this  deponent  had  no  reason  to  U- 
lieve,  and  never  heard  until  after  ^d  trial, 
that  said  persons  or  any  of  them  could  have 
|iven  evidence  of  the  facts  sworn  to  this  div 
by  them,  or  any  of  them,  in  their  said  affida- 
vits mentioned;  or  any  other  material  e>> 
dence  upon  the  trial  of  the  issue  inthiscaus^. 
This  deponent  further  saith  that  he  heard  tbe 
evidence  given  by  John  Lyster  aiid  WtlliiiD 
Morton  upon  the  sakl  trial,  charging  deponent 
with  having  read,  distributed,  and  publbhed 
the  |>aper  m  the  informaUon  in  tnis  cause 
mentioned,  at  Cope-street,  in  Pardon's  feoc* 
ing>room ;  and  this  deponent  positively  swetn 
that  the  said  testimonv  was  utterly  ftdse  De- 
ponent further  saith  that  he  neard,  and  be- 
lieves, John  Giffard,  one  of  the  sherifi,  and 
by  whom,  or  his  under-sheriff,  the  pannel  o: 
the  Jury  was  arrayed  to  try  this  cause,  is  sad 
has  been  for  some  years  the  conductor  or  pro- 
prietor of  a  news-paper  generally  considered  i 
government  paper;  that  the  said  Oi&rd  h&s 
also  some  lucrative  employment  in  tbe  reve- 
nue, and  a  commission  lu  the  Dublin  militit : 
and  that  he  verily  believes  the  si^  Gifisid 
was  and  is  stronely  prejudiced  aj:ainst  depo- 
nent ;  and  that  the  said  Giffard  did  labour  to 
have  a  pannel  of  such  persons  arrayed,  as  be 
knew,  or  believed,  to  be  un^rly  prejudiced 
against  Ihb  deponent. 
Archibald  Hamilton  Rowaw. 

Sworn  in  court  the  third  day  of 
February,  1794. 

O.  James. 

Af^  it  was  read  the  court  asked  tbe  attor- 
Dcy-general,  whether  he  wished  for  time  to 
have  these  affidavits  answered;,  to  which  he 
having  replied  in  the  negative,  the  Court 
ordered  Mr.  Rowan  to  be  brought  up  to-nM^ 
roW|  and  adjourned. 


Tueids^,  February  4, 1794. 

Mr.  Recorder  aaid^  he  was  inctRMted  thsi 
there  were  four  new  affidavits,  sworn  %d  the 
same  purpose  as  those  read  yesterda|r,  to 
prove  tiMit  others  of  the  jurors  bad  vsed  es- 
prestkms  of  enmity  againsi  Mr.  Bowan  be^ 
fere  the  trial»  and  pn^ed  UmH  they  might  be 
read. 

Mr.  JUomty^jtmeral  objected,  lor .  tfait. 
yesterday  was  the  last  day  in  .wkicfa  any  aft- 
davtu  ooaU  be  nade»  and  now  il  w»a(« 
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tenptedtobriD^  others  without  any  notice; 
he  was  willing  that  this  case  should  meet 
the  fairest  and  Tallest  investrntion,  but  would 
not  consent  that  the  rules  or  court  should  be 
departed  from  on  this,  more  than  on  any 
otner  occasion. 


Mr.  Curron,  There  was  .no  objection 
made  yesterday  to  the  readinj;'  of  amdavits, 
which  were  made  and  swoni  in  the  presence 
of  the  Court.  Mr.  Attumey-General  has 
him^lf  said  that  the  defendant  was  at  liberty 
yesterday ;  if  so,  he  is  equally  within  the  rule 


Mr.  Recorder.  I  am  vciy  sensible  tliat  in  .  to^y,  far  this  is  only  a  continuation  of  the 
ordinary  civil  cases,  where  any  motion  is  ;  same  motion  :^ — ^this  is  a  question  put,  as  it 
iawAt  tk>  set  a»de  a  verdict,  the  party  must  j  were,  to  the  conscience  of  the  Court,  viz.  do 
apply  within  four  days,  and  lay  a  sufficient  your  lordships  think  that  justice  has  been  so 
^ound  for  the  motion ;  but  even  then  the    done,  that  it  ought  not  to  be  sent  to  a  new 


Court  would  sometimes  indulgje  the  party 
with  another  day,  to  lav  before  it  new  mate- 
rials, in  advancement  or  justice.  The  inten* 
tion  of  the  traverser,  or  fiis  counsel,  was  not 
to  do  any  thing  by  surprise,  or  to  bring  these 
affidavits  hutily  forward,  to  prevent  the 
crown  firom  answering  them ;  we  are  willing 
to  give  an V  reasonable  time  for  that  purpose^ 
But  your  lordships  will  consider  the  circum* 
stanees  in  which  this  traverser  stands ;  that 
he  is  in  confinement,  and  not  at  liberty  to 
search  for  evidence,  or  the  necessary  mate- 
rials for  his  defence ;  not  standing  in  the  si- 
tuation of  a -defendant  in  any  civil  action,  but 
in  a  situation  which  the  law  regards  so  far,  as 
never  to  impute  laches  to  any  man  whilst  he 
is  in  prison.  If  it  is  necessary,  I  am  in- 
structed that  affidavits  can  be  made,  that  the 
matters,  ndw  brought  forward,  were  only  dis- 
covered since  the  rising  of  the  Court  yester- 
day, and  there  is  scarce  an  hour  that  further 
evidence  does  not  cotne  forward,  tending  to 
show  the  truth  and  reality  of  the  present 
caseJ  The  information  now  offered  to  the 
Court  has  been  so  latelv  brought  to  light,  that 
the  agent  has  not  had  time  to  briefthe  affi- 
davits ;  I  have  only  been  informed,  on  my 
Way  into  court,  of  the  purpose  for  which  they 
are  brought  forward,  and  am  stUl  ignorant  of 
theit  contents ;  and  as  thejusticeofthecase 
may  be  advanced,  and  no  inconvenience  can 
result  from  it,  I  trust  your  lordships  will  allow 
these  affidavits  to  be  read,  and  the  motion 
either  to  00  forward  now,  or  to  wait  till  the 
counsel  for  the  crown  shall  have  an  opportu- 
nitv  of  answering  them. 

Mr.  Aitomey-ueneral.  The  rank,  charac- 
ter, or  situation  of  any  man  standing  in  this 
court  accused  of  a  crime,  I  conceive  to  be  a 
matter  of  perfect  insigni6cance,  when  put  in 
competition  with  the  settled  rules  of  distri- 
butive justice.  There  are  a  certain  number 
of  days  given  to  move  in  arrest  of  judgment, 
or  for  a  new  trial;  within  which  the  Wty  is 
to  lay  liefore  the  Court 'the  ground  upon 
wl^h  he  means  to  move;  all  then  that  is 
insisted  upon  is,  that  this  defendant  should  be 
iniund  by  the  same  rule  that  binds^every  man 
in  the  like  circumstances :  for  if  a  party  should 
lie  at  liberty  from  day  to  day  to  bring  forwaid 
Bew  affidavits,  there  never  wotdd  be  an  end 
of  any  prosecution.  Mr.  Recorder's  observa- 
tion shows  the  cood  sense  of  this  rule;  he 
says  new  materials  are  pouring  ia  every  hour 
>— >i  doubt  it  not;  and  that  new  affi^vits 
may^come.in  tonight;  and  the  same  am- 
ments  used  to  day  will  be  used  to-moirow.^ 


tnouiry;  and  shall  any  rule  of  practice  be 
suffered  to  preclude  the  light,  which  should 
inform  that  conscience  ? — ^It  would  be  absurd' 
that  no  distinction  should  be  made  between 
ordinary  and  extraordinary  cases;  in  small 
matters  summary  justice  tt  enforced;  but  in 
such  a  case  as  tbs  (he  would  speak  as  guard* 
ediy  as  possible)  the  Court  will  consider  that 

r'lshment  is  not  inflicted  vindictively,  but 
example  and  prevention;  and  that  no- 
thing gives  so  much  force  to  the  preventive 
effect  of  sentences  of  courts  of  justice,  as  all 
the  word  being  able  to  say,  every  fair  inqtury 
has  been  made,  and  the  sentence  has  passed 
in  consequence  of  an  impartial  verdict  There 
b  a  way  known  to  our  law  to  set  verdicts 
aside,  where  there  has  been  ai^  abuse  of 
justice;  any  fault  in  the  retummg  officer, 
the  jury,  or  the  witnesses ;  or  any  mistake  ia 
the  Court :— all  applications  and  information 
for  this  purpose  have  been  received  with  in- 
dulgence ;  and  upon  the  most  cool  inquiry  it 
has  been  found  that  the  verdict,  upon  which 
the  sentence  was  had,  must  have  satisfies) 
the  reasonable,  fair,  conscientious  mind  of 
any  man : — this  it  is  which  ^ves  to  the  sen- 
tence of  the  law  that  good  and  tranquillizing 
efl«*ct,  for  which  alone  it  is  intended. 

We  are  now  prepared  to  show  that  more  of 
these  jurors  have  made  express  declaration^ 
of  malice,  and  shall  it  lie  in  the  mouth  of  th^ 
prosecutor  to  say,  there  is  a  rule  which 
operates  like  a  trap  upon  the  conscience  of 
the  court  of  Kings*s-bench ;  that  after  a  cer- 
tain moment  it  becomes  so  helpless,  that  let 
what  will  arise,  it  can  do  justice  no  longer  ?   . 

I  say  the  rules  are  the  instruments,  not  the 
tyrants  of  the  court;  as  to  the  point  of  pras^ 
tice  it  is  conceived  that  trials  at  bar  are  not 
within  the  four  day  rule ;  but  I  go  upon  a 
more  solid  ground,  and  ^>p«d  to  this^  that 
the  Court  has  a  right  to  receive  information, 
at  any  time,  in  furtherance  of  Justice ;  if  it 
were  necessary  to  cite  cases,  there  has  been  a 
very  late  one  in  this  court,  wheiv  it  has  ex- 
ercised the  very  same  discretion. 

After  the  verdict  was  brought  in,  not  hav- 
ing the  least  idea  that  there  was  any  fact  ex- 
istmg  which  could  impeach  the  verdict,  tho 
traverser's  counsel  stated,  that  if  it  was  the 
pleasure  of  the  Court  he  should  appear  to  ra« 
ceive  sentence ;  and  let  me  observe  that  he 
did  not  at  that  time  conceive  tiiat  he  was  in 
custody;  he  waa  not  called  on  to  appear; 
there  was  no  order,  and  the  only  judicial 
knowledge  tiie  Court  had  of  his  being  pre» 
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sent,  was  that  a  wttnow  turned  t*thiiiia  to 
Idetitify  him ;  if  then,  InsUad  of  being  at 
large,  as  he  ought  to  liave  been,  he  was  put 
into  prifton,  where  he  had  not  the  same  op* 
}>ortunity  of  procuring  evidence^  however 
nniverssilly  It  might  exist,  can  there  be  a 
stronger  circumstance  to  show  that  he  is  pe- 
culiarly entitled  to  the  indulgence  he  seeks? 
Mr.  Fletcher^  on  the  same  aide.  When  I 
kee  the  temper  of  the  audience  which  sur* 
tounds  me,  I  shall  avoid  touching  upon  pub* 
lie  topics  with  the  same  delicacy,  woich  the 
gentleman  who  precede(|  me  has  done.  If 
justice  is  the  ohiect  of  this  prosecution,  why 
3tand  upon  such  punctilious  points  of  p,ac* 
iicc,  and  inter  apices  Juris  f  m  the  case  al- 
luded to,  it  was  insisted  that  the  four  day 
rule  did  apply  tp  trials  at  bar,  but  the  Court 
decided  other wise»  and  there  is  j|;ood  reason 
for  the  distinction ;  in  cases  coming  &om  the 
coimtiy  this  rule  is  necessary,  to  prevent  tht 
one  party  firodi,  keeping  the  poUea  in  his 
pocket,  until  he  could  surprise  the  other  at  a 
time  when  he  was  not,  perhaps,  so  well  pre- 
pared to  itttpeacb  die  verdict;  it  is  necessaiy, 
then,  that  tnere  should  be  a  fixed  time  that 
ho  advantage  may  be  snatched ;  .but  there  is 
no  analogy  to  a  case  oi  this  kind,  which  is 
jentirelv  \n  the  breast  of  the  Court 
'  In  the  dean  of  St.  Asaph's  case**  ft  great 
jbrosecution  instituted,  like  this,  to  answer 
the  ends  of  public  peace  and  public  policy, 
the  Court  did  exercise  its  wisdom  upon  ths 
tnerits  of  the  business  before  it;  the  rule  waa 
tlot  adhered  to,  but  the  parties  were  let  io 
MfUit  the  four  days  had  expired.  As  to  tl^ 
iObjectioh  which  has  beeh  thrown  out,  that  if 
this  matter  is  postponed  we  may  come  in  to- 
morrow, and  the  next  day,  and  fo  on ;  it  is  ao^ 
4|wered,  that  we  will  undertake,  if  it  should 
lie  over  till  to  morrow,  to  rest  6ati!»fied,  and 

seek  for  no  more  materials. 

This  is  merely  a  point  of  practice,  and  it 
Mrikes  my  mind  as  folly  to  say,  that  so  high 

A  court  as  this  has  not  its  pmctice  within  its 

own  power. 
The  Earl  of  Chumell^  lord  chief  justice. 

On  the  day  that  Mr.  Rowan  was  convicted. 

We  were  called  upon  for  judgment ;  but  w« 

.conceived,  that  even  if  it  was  not  a  matter  of 

tight  upon  adjudged  cases,  it  was  still  proper, 

|:hat  the  defeudant  should  have  four  aa^2»  to 

l^juestion  the  verdict,  or  move  in  arrest  of 

judgment.    Suppose,  instead  of  tliat,  we  had 

then   pronounced  judgment,   all   argument 

would  have  been  concluded,  for  it  woiud  liave 

been  absurd  to  say,  that  he  should  have  been 

suffered,  after  that,  to  unravel  the  proceed- 
ings ;  then  what  has  passed  since  ?  A  motion 

has  been  made  and  entertained  upon  afEda- 

vits,  stat'mg  facls,  of  which  the  part^'  has  had 

information  since  that  d&y ;  I  mention  thisio 

show,  that  there  has  neen  no  precipitancy  in 

the  Court,  nor  possible  hardship  in  whai  it 

^as  done.    Yesterday  Mr.  Uowao  made  aa 
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affidavit*  aoaeothfln  mn  ilw  'wmiu g  Mr. 
Rowan  deared  to  make  a  fbctber  oncw  aad 
the  Court  waiteil  till  a  late  Ixmr,  tali  it  wu 
composed  and  sworn;  the  attproey  gaacnt 
was  then  called  upon,  who  dcdioed  la  answ 
these  affidavits;  the  Court  then  eertaiab 
concluded  it  was  in  bear  no  naore  of  the  cm- 
lecting  of  materials  fi>r  tfab  auitioii,  bet  that 
it  should  go  .on  and  be  argued  like  evciy 
other  of  the  same  kind. 

It  is  said  the  rule  of  court,  wHh  le^pect  la 
movingi^  for  new  trials,  doea  oot  emiimA  ts 
cases  tried  at  bar,  in  the  city  of  Dublin  ;  thit 
does  not  apply  to  this  caac^  for  the  renirnn  be- 
fore mentioned,  that  withm  four  dagra  jvdg- 
ment  would  be  pronounced;  so  thai  from  the 
nature  of  the  thing,  this  motion  anMSt  bt 
made  within  four  days. 

See  what  eonaeauencea  would  follow,  from 
the  letting  in  affidavits  pending  a  metioii  of 
this  kind ;  there  is  not  an  areimii«nt  ia  be 
used  by  counsel  on  either  aiim,  that  would 
not  lay  the  foundation  for  a  new  affidavit,  so 
that  a  motion  would  never  have  an  end. 

We  are  all  ef  opinion,  that  it  would  i^ 
troduee  confusion  mto  the  practice  of  the 
Coljrt,and  be  a  pernicious  preoedent,  end  that 
the  affidavits  cannot  be  read. 

[Here  there  took  piece  some  altercatioo 
upon  the  question  ot  practice*  who  abouM 
first  go  on;  the  traverser't  counsel  iosiati^ 
that  the  affidavita  primi  facie  entitled  tban 
to  their  motion,  and  that  the  usual  |»ietiot 
of  giving  the  )ast  word  to  the  eiewa  did  not 
extepd  to  a  motion  of  this  kind;  but  tht 
Court  ttpon,4he  authority  of  the  King  aijiiHrt 
Uome,^  desired  the  ddendanVa  cenneel  Ip 
proceed  in  support  of  the  motion.] 

Mr.  FieUker.  This  is  a  pvoaecutien  bigUy 
interestina,  not  only  to  that  moat  raapeiitahk 
individuaCwho  is  the  immediate  ob|ect  ef  it 
(for  ao  I  shall  continue  to  call  him  ooCwitb> 
standing  the  verdict),  but  alao  to  the  ceeHmt* 
nity  at  large ;  it  ia  a  ereat  proamnrtion  di- 
rected upon  solenan  ana  delifaenOe  gnends, 
to  attain  the  ends  of  public  peace  eM  public 
justice ;  the  Court  will  scivl|aiae  into  a  ver- 
dict that  affixes  the  guilt  vi  a  high  naisde- 
meaner  on  a  character  aa  reapeclabJe;  the 
on^  end  of  such  proaecutions  niiiai  be  ta 
deter  otheis  from  the  commiBsinn  <Mf  aimilar 
crimes,  and  to  satisfy  the  public  flaindy  and  ta 
convince  the  world  thai  ^Ity  pectioes  do 
not  go  unpunished ;  it  therefore  becomcrs  ne> 
cesaaiy,  tiiat  such  a  verdict  should  be  lite 
from  the  shadow  of  obiectioe,  otherwiae  so 
far  ijporo  having  the  salutary  eSoU  pro^ieMi 
it  might  have  a  very  difaent  one ;  mae  will 
scan  the  gpound  u|pon  which  aunh  vefdica 
have  been  had ;  |wiata  of  practice,  and  ob- 
jections imttr  i^ic€$Juri$^  amongst  the  quids 
and  pranks  pf  the  law  will  then  veeitl^  and 
the  {Hibiic  will  stamp  reprobatiaa  ea  a  Tardkt 
obtained  under  circumataacea  «£  awpirina 


•  tol.  XXI,  p.  84r. 


See  the  case  ante  VoL  X}L  p.  6^. 
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Tbm  afidcviu,  on  which  we  ^^oosd  our 
SU>tioii|  are  DMrto  be  taken  as  true  as  the 
aotpely  the  verity  of  them  cannot  be  shaken ; 
toe  gcntkmen  concerned  for  the  prosecution 
have  been  called  on  to  answer  theni,  and 
have  not  done  it ;  these  affidavits,  then,  fur- 
nish three  objections  to  the  verdict. 

1st.  As  to  the  j>erson  upon  whose  evidence 
alone  (upon  the  face  of  your  lordships  notes) 
^e  verdict  could  be  sustained,  two  or  three 
affidavits  go  pointedly  to  show  that  he  is  ut- 
terly destitute  of  credit 
/  Sdly.  There  is  anciiher  elass  of  affidavits 
impeaching  one  of  the  jurors  for  deep  malig- 
nity conceived  against  my  client. 

ddly.  There  is  that  of  the  traverser  himself, 
who  swears  that  the  testimony  of  the  wit- 
nesses was  false,  and  further  that  he  has  rea- 
wn  to  believe  that  the  person,  who  arrayed 
the  pannel,  did  it  through  favour,  and  pur 
posely  chose  men  hostile  to  him  and  to  bis 
principlea. 

Now  even  if  a^y  one  of  these  grounds 
taken  separately^  were  not  sufficient  to  shake 
the  verdict,  it  becomes  a  matter  of  high  con 
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decided  ctte,  becauae  when  it  is  not  a  <|uea^ 

tion  of  abstract  law,  ^ut  a  consideration  «ma« 
Dating  and  flowing  from  a  combination  of  cir- 
cumstances, never  the  same  in  any  two  cases, 
it  is  of  all  questions  that  can  come  before  i^ 
court  of  common  law,  that  most  peculiarly 
within  its  own  sound  judicial  discretion,  that 
can  be  gathered  from  reporters,  difFeriog  in 
attention  and  ability,  in  some  broad  pnnct* 
pies  of  general  analojgy :  wherever  there  is 
any  strong  leading  feature  m  the  case,  it 
must  be  judged  of  according  to  its  own  ten* 
dencyand  effect:  it  is  apparently  from  the 
oscitancy  of  the  reporters,  from  their  being 
unacquamted  with  the  facts,  and  for  watiter 
more  correct  and  particular  notes,  that  we 
find  so  much  seeming  contradiction,  otherwise 
we  should  find  the  opinions  of  the  Jiatgee 
nearly  the  same  in  all  similar  cases,  but  vtry. 
ing  with  the  peculiar  circumstances  of  each 
particular  case ;  as  in  the  present,  the  verdid 
certainly  would  not  be  set  aside,  unless  it 
appeared  that  the  new  evidence  came  to  the 
piirties  knowledge  since  the  trial. 
But  there  is  a  eircumstance  which,  iq  my 


cern  to  see  whether  the  result  of  the  whole  opinion,  pointedly  distinguishes  this  from  wl 
does  Bot^  at  the  leant,  futntsh  a  doubt  that  \  other  cases,  viz.  that  the  new  evidence  is  a^ 
justice  has  not  been  done ;  if  so,  it  brinss  it  *  plicable  to  the  credit  of  the  principal  witneati 
witliin  the  great  principle  upon  which  alone  ;  upon  wliose  testimony  the  verdict  must  ha^ 
new  trials  skiiuuid  be  gran  tea.  It  cannot  be  been  foimd,  and  not  to  any  substanttte 
ejected  that  a  ca^e  siiuuld  be  foimd,  appo-  |  matter,  making  a  particular  ingredient  in  the 
&ile  in  every  minute  particular;  the  proent  ^^se.  Nor  is  it  a  new  substantive  ddtmctm 
case  has  a  good  deal  of  novelty,  and  I  cannot !  r  or  the  Court  has  wisely  said,  we  will  not  set 
find  any  accuiBtdy  agreeini^  with  it;  but  you  i  aside  verdicts  on  account  of  evidence,  wbick 
have  the  high  authority  ot  that  luminary  of  j  might  reasonably  have  come  to  the  know- 
the  law,  lord  Mansfield,  thus  declaring  him-  I  leogt  of  the  party  before  for  then  whenever 
self  in  the  case  of  Bright  and  Enyon,  1  Bur. !  the  point,  upon  which  he  rested^  proved  in* 


**  If  we  have  reason  to  think  that  justice  has 
not  been  done,  we  will  send  it  to  another 
esuninatkm.*'    It  is  upon  such  broad  prind- 

Sles  that  I  go,  and  if  that  was  the  opinion  of 
is  lordship,  in  a  civil  action,  between  man 
and  man,  with  how  much  greater  reason 
should  it  be  so  in  a  trial  between  the  sove- 
reif^  of  the  land  and  so  respectable  a  citizen, 
who  is  accused  of  violating  the  laws  of  that 
landi  to  which  it  was  his  doty  to  be  amena- 
ble. "Will  any  man  in  hi»  right  reason  s^v, 
that  the  great,  broad,  Ubecal,  princuile  should 
not  be  applied  d  fortiori  to  a  case  ot  this  kind, 
where  the  liberty  of  Che  subject  is  at  stake, 
with  all  that  he  holds  dears— where  the 
piblic  pcao«,  and  the  opinion  the  world  may 
<entertam  of  public  justice,  are  involved  ? 

Takine  it  then  for  granted,  that  this  prio- 
4pl^  ap^ies  at  least  as  strongly  to  criminal 
cases,  as  to  civil,  there  are  abundance  of  au- 
thoritiea  ig  the  books^[Here  Mr.  Fletcher 
a|)ok^(ised  for  not  being  better  prepared,  hav- 
ipg  only  get  his  brief  on  lus  way  to  court.] — 
In  Bac  tit  New  Trial^^  there  is  a  ease  where 
new  evidence  was  let  in,  and  it  is  true 
that  there  are  in  the  same  page,  cases  where 
it  was.  Defused;  whai  conchtfioa  is  to  be 
drawn  from  this,  but  that  every  case  of  this 
naiure  stands  upon  its  owii|iecidiar  fMrndir 
tim^  end  is  net  to.be  steictly  governed  hy  any 


sufficient,  he  would  next  shift  his  groimd,  and 
Ujr  some  new  sort  of  defence. 

Having  oflen  searched  for  cases  of  this 
kind,  I  can  say,  upon  my  recollection,  that 
there  is  none  like  the  present  to  be  found; 
your  lordships  then  have  no  guide  but  your 
own  discretion,  and  your  own  notes  to  recur 
to,  where  you  will  see  in  what  point  of  view 
this  gentleman's  evidence  appeared. 

At  the  trial,  he  admitted  that  two  bonda 
had  been  set  up  by  hisyoui^er  brother  against 
his  elder,  which  he  was  called  to  prove,  as  a 
subscrihii]^  witness:  he  admitted,  that  the 
^nuineness  of  these  bonds  had  been  the  suh- 
Jectmaiterof  suits  in  courts  of  justice;  that 
both  his  father  in  his  lile-time,  and  since  his 
death,  his  eldest  brother  had  impeached  the 
authenticity  of  these  bonds,  to  which  he  had 
signed  his  name,  as  a  witness :  he  admits  an 
issue  out  of  Chanceiy  to  try  their  authenticity : 
thai  thej^  went  down  and  were  the  8ali|eci 
matter  of  a  trial;  but  that  some  compromise 
being  mentioned,  a  juror  was  withdrawn  and 
the  matter  submilttd  to  wfereei^  whogave 
on\y  aoo^.  instead  of  aoo/.  whkh  was  the 
value  of  the  bonds.  He  was  asked  whether 
he  was  exam'med  at  the  trial,  to  prove  the 
validly  of  theae bonds;  hb  answer  was,  I 
cannot  charge  my  memory  with  these  §mts  ; 
41  pretty  eatraerduiaiy  aaawer  from  •ne  wfap, 
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in  other  respects,  has  been  so  accurate.  Since 
the  commencement  of  this  bosiness,  he  has 
sot  a  commission  by  the  good  offices  of  a 
lady,  who  was  his  relation ;  and  be/bre  that, 
he  had  no  business  nur  profession. 

Thus  did  the  testimony  of  this  witness, 
who  alone  attempted  to  brtng  the  publication 
home  to  the  traverser,  appear  extremely  sus- 
picious, even  upon  his  own  examination.  It 
will  appear  upon  voiir  lordships  notes,  that  a 
gentleman  from  the  same  neighbourhood  was 
aDerwards  asked,  is  such  a  person  to  be  cre- 
dited upon  his  oath  f  he  answered,  it  was  a 
very  hard  matter  to  say ;  but  made  use  of  the 
words,  ^  I  might  hesitate."  Another  was 
examined;  what  did  he  say  f-^**  It  is  a  very 
hard  ouesUon— I  know  but  little  more  than 
what  nappened  on  the  trial,  where  he  was  ex- 
amined ;  I  would  for  my  own  part  give  him 
very  little  credit.^  But  being  pressed  agam, 
he  said  he  did  not  think  himself  wamnted  to 
say,  he  was  not  to  be  credited,  from  any  par- 
ticular knowledge  of  his  own.  A  ver^- respect- 
able witness  of  ^e  other  sex  was  then  called, 
who  said  she  wouM  not  credit  him  upon  his 
oath.  She  was  cross-examined  in  a  manner 
which  plainly  showed,  that  the  conductors  of 
the  prosecution  were  aware  that  the  character 
and  credit  of  the  witness  was  to  be  impeached, 
and  by  whom  it  was  to  be  impeached,  and  yet 
have  been  able  to  bring  forward  nothing*  to  | 
support  it.  This  lady  was  asked,  if  there  was 
any  particular  infidelity  which  die  had  to 
commain  of  in  the  witness?  she  answered, 
that  lie  had  a  brother  who  was  married  to  her 
daaghter,  whom  he  had  endeavoured-  to 
seduce  from  his  wife.  This  however  not 
proving  sufficient  at  the  trial  to  discredit  the 
witness,  I  trust  we  shall  now  be  allowed  to 
bring  forward  the  new  matter,  which  has 
since  come  to  our  knowledge,  in  oorroboration, 
expfamation,  and  illus^tration  of  what  passed 
there. 

The  hair-dresser  charges  the  witness  with 
direct  perjury ;  he  stales  that  he  knew  him, 
and  dressed  his  hair  for  a  length  of  time,  and 
sued  him  for  the  debt  thereby  mcurred,  in  the 
oourt  of  conscience,  where  the  other  on  his 
oath^  denied  that  he  had  ever  seen  him,  or 
that  he  ever  knew  his  name,  although  the 
hair-dresser  swears  to  a  conversation  that 
passed  between  them  that  day,  upon  Essex- 
nrid^.  There  has  been  time  to  answer  that 
affidavit,  it  remains  however  uncontradicted; 
therefore  I  am  entitled  to  take  it  as  true,  and 
it  ought  to  have  as  much  weight  as  that  of  the 
most  dignified  person  in  the  state.  It  is  the 
same  thing  as  tf  this  witness  had  been  called 
upon  the  table,  and  eone  done  without  cross- 
exammation,  and  tnen  where  would  have 
been  the  evidence  to  support  the  publkstion  f 
There  is  also  another  witness  who  tells  a 
story  about  a  horse  cause,  when  Lyster  made 
an  affidavit,  and  therein  perjured  himself,  by 
personating  and  swearing  in  the  name  of  his 

It  is  tnie;  at  the  trial,  the  jury  would  have 


been  judeesof  the  credit  of  the  whiiLsaci,  hi* 
your  loraships  would  not  have  pmssed  wrr 
the  testimony  of  these  two  men,  mad  iTvov 
had  then  stated,  that  there  was  not  a  ikisk 
witness  but  himself,  lo  give  any  legal  pmtV 
publio8tk)n,'it  is  for  your  k>rdslii|M  to  jud«e. 
whether  the  jury  wouM  have  Ibwid  the  ver- 
dict they  did;  audit  is  enough  lbriBe,if  I 
can  even  raise  a  doubt,  to  use  lord  MnnsMif  i 
words,  in  Bright  v.  Enyon — ^wiietbcr  justics 
has  been  done. 

But  it  does  not  stand  upon  tiie  pooatf 
alone,  of  the  impeachment  of  the  witness 
there  are  two  other  affidavits  impeaching  tke 
conduct  of  one  of  the  imors.  Perhaps  it  laay 
be  aieued  from  puibKc  convenieiice^  tibt 
when  the  party  has  not  been  ftMtktnmMeeoooA 
to  find  evkknce  of  this  kind  before  the  tral, 
upon  vrhidi  tochallenge  the  array  or  the  par- 
ticular jurors,  it  is  bmer  that  the  iodividoil 
should  abkle  his  inislbrinne,  than  that  eao- 
fiision  and  irr^uhirity  should  be  introducd 
into  the  jurispnideoce  Of  the  ootmlry ;  but  I 
trust  your  lordsfaipB  will  make  that  conaiden- 
tion  bend  to  the  gietter  qucslioQ— has  justire 
been  done  }    • 

What  is  judkia!  discietioB  ?«  It  is  the 
sound  application  of  judicial  knowledge  and 
good  judgment  to  the  pectdiar  circumstancei 
of  each  incHvidaal  caae;-^t  is  the  investies- 
tion  of  every  iflinate  tacumstaace  in  a  pn»- 
oeeding,  to  which  sound  sense  and  liberal  on- 
derstandins  can  be  applied. 

But  you  have  also  the  affidavits  of  that  res- 
pectabic  man,  of  whom  the  voice  of  the  king- 
dom of  Ireland  will  say,  that  he  would  not 
sully  his  unspotted  honour  by  using  any  un- 
worthy artifice  for  the  purpose  of  evading  anv 
punishment  however  great. 

This  alone  ought  not  to  shake  the  verdict; 
but  will  any  man  attempt  to  say,  that  an  affi- 
davit of  that  kind,  which  has  bec«  admitted, 
and  has  been  read,  and  mu^  obtain  the  betiei' 
of  every  man  in  and  out  of  court,  will  not 
have  some  we^bt  to  induce  yoor  lordships  to 
suspect  that  justice  has  not  been  done. 

Mr.  Fletcher  then  recapitulated  the  four 
grotmds  of  the  motion. 

1st.  New  evidence  not  discovered  till  after 
the  trial. 

9d.  New  evidence  to  impeadi  that  witnesi 
without  whom  (had  he  be<»i  out  of  the  war) 
there  could  ha\*e  been  no  verdict  of  con- 
viction. 

3d.  Evidence  to  impeach  the  jury, 
'    4th.  The  evidence  of  the  tiaeeisu  as  well 
to  the  witnesses  as  the  sheriff. 

And  concluded,  that  it  would  be  more  be- 
coming the  officeraTof  the  crown  to  aa;y— «e 
will  not  have  such  a  verdict  as  this  to  ge 
abroad  and  be  scnitiniaed  in  -eveiy  oounirv, 
where  the  English  laog^iageis'raflL  If  «e 
cannot  have  a  coavictkm  coasistaat  vmh  jos* 
tice  and  with  deeeacy,  we  wHl  have  none« 


•  With  lespect  to  judicial  discratioii,  see 
the  note  to  the  one  of  Richaid  TfaooneoD 
antl  Vol.  VIII,  pp.  5d,  St. 
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Mr.  ISeforrfer,  on  the  same  aide,  followed 
Mr.  Fletcher,  putting  the  tame  arguments  in 
a  striking  and  varied  point  of  view ;— he  ob- 
served, that  by  setting  aside  this  verdict  and 
sending  the  cause  back  again  to  receive  a 
solemn,  serious,  and  deliberate  investieation 
from  a  fur  jury  of  the  couotry,  returned  by  a 
returning  officer  whom  the  traverser  has  no 
reason  to  distrust,  there  could  not  follow  the 
amallest  mischief;  and  then,  if  upon  fairevi-> 
dence  laid  before  the  court  on  one  side  and 
the  other,  he  should  happen  to  be  convicted, 
tliat  conviction  would  have  the  effect  which 
was  intended;  but  if  this  verdict  were  to 
stand  alUr  the  evidence  which  had  appeared 
upon  the  trial,  aod  aAer  the*  lights  whioi  had 
been  thrown  upon  it  since,  there  is  not  a  per* 
son  present  in  the  court,  and  believing  that 
testimony  fiilse,  who  would  not  feel  sonow, 
to  see  the  judgment  of  a  court  of  justice  so 
founded. 

If  thb  gentleman  had  been  indicted  in  the 
ordinary  way,  for  a  misdemeanor,  he>  would 
have  hao  an  opportunity  of  knowing  the  party 
prosecntii^,  and  the  specific  charge  made 
against  him.  But  when  an  information  is 
filed  €x  officio,  it  is  the  practice  of  the  officer9^ 
of  the  crown  to  keep  the  information  thepr 
receive  in  their  pocket  for  their  own  Justin* 
cation,  and  the  defendant  is  not  authorised  to 
call  upon  the  crown  for  a  copy  of  the  exami- 
nations sworn. 

The  Earl  of  Clonmell,  chief-justice— When 
this  was  mentioned  before,  it  occurred  to 
me  that  there  had  been  an  examination  sworn 
before  a  magistrate,  and  he  was  not  prevented 
from  applying  for  it. 

[Here  Mr.  Ramon  appealed  to  Mr.  Justice 
Downrs,  whether  he  had  npt,  when  befiwe 
him»  requested  to  know  who  the  pequred  viU 
tain  was  that  could  have  sworn  against  him, 
and  whether,  for4hat  purpose,  m  had  not 
been  inclined  to  re Aise  the  offer  of  bail,  chooa- 
ing  rather  to  go  to  prison,  that  he  might 
know  his  accuser  and  prosecute  him  (for  be 
had  been  refiised  a  copy  of  the  examinationsX 
and  said,  thai  had  he  gaoe  to  gaol  then,  as  be 
was  inclined,  he  would  haye  been,  without 
doubt,  acquitted,  when  the  former  sheiifis 
were  in  office,  and  when  there  was  not  the 
same  selection  of  jurors. 

DMmci,  Justice— Admitted  that  the  de- 
fendant had  stated  nothing  but  what  passed, 
and  that  he  had  got  no  information  from  him 
respecting  the  prosecutor.] 

Mr.  Raeoni^w— The  person  prosecded  €m 
fffufio  Knows  nothing  more  than  what  appears 
upon  the  information  filed,  which  gives  him 
not  the  smallest  intimatkm  of  the  witness  who 
is  to  prosecute  him. 

He  then  made  sjsme  pointed  observatioos 
upon  the  testimony  of  Lyster,  who  swore  that 
there  were  one  or  twohundied  people  walking 
up  and  down,  having  no  seats ;  and  yet  in 
tlie  midst  of  so  much  confiwioo,  he  was  able 
from  a  distant  galleiy,todistinguish  that  gen- 
tleman's voice,  which  did  net  appear  veiy  loud, 


nor  very  shrill,  nor  veryremarkably  articulate, 
in  readmg  a  paper  which  he  presumes  to  swear 
was  the  vei^  paper  which  is  the  subject  of 
this  prosecution;  nor  could  he  remember 
whether  he  had  been  examined  some  time 
witliin  three  years,  upon  so  important  a  ques- 
tion as  a  forgery  imputed  bv  one  of  his  bro- 
thers to  another,  and  in  which  he  was  him- 
self involved. 
Qut  even  if  he  could  be  supposed  an  honest 
his  testimony  was  bad,  as,  to  say  th« 


best,  his  memory  and  apprehensions 
have  been  very  defective. 

If  those  circumstances  of  discredit  had  not 
appeared  upon  the  trial,  it  misht  have  been 
improper  to  admit  them  now;  out  in  the  pre* 
sent  situation  of  things,  it  would  be  a  favour 
to  the  witness,  if  he  thinks  he  has  been  slan- 
dered, to  give  liim  an  opportunity  of  showing, 
upon  a  new  trial,  that  he  is  not  perjured :  and 
as  it  was  saki  to  be  an  easy  matter  for  the  de- 
fendant to  bring  a  third  person  out  of  this 
crowded  and  promiscuous  assemU^to  con- 
tradict him,  so  it  cannot  be  difficult  tor  bim  to 
bring  some  individual  out  of  a  private  gaUery 
to  support  him. 

The  evidence  of  Morton  was  nuMt  palpably 
false,  for  he  swore  that  his  uncle  Giffara,  to 
his  belief,  had  not  any  thing  to  say  to  the 
conduct  of  the  Dublin  Journal,  nor  could  he 
say  any  thing  of  the  relatU)A^ip  that  subsisteii 
between  hb  cousin  Ryan  and  the  sheriff,  who 
was  their  common  uncle. 

And  he  concluded  by  observing,  respecting 
the  tmverser,  thai  at  all  events  it  would  nol 
convict  him  in  the  opinion  of  unprcgudiceA 
and  moderate  men,  to  have  gone  farther  in 
such  circumstances  than  moderate  men  would 
go ;  that  the  traverser,  whose  affidavit  Scarcely 
any  man  in  the  community  would  doubt,  bad 
sworn  that  the  eviilence  of  Lyster  was  fidse^ 
and  thai  the  jury  were  prejudiced,  and  re- 
turned by  a  person  adverse  and  hostile  to  him  ; 
and  that  the  public  could  not  but  feel  horror 
at  a  sentence  pronounced  upon  such  a  founda- 
tion. 

He  protested  solemnly,  that  feeling  for  the 
dignity  and  character  of  the  administration  of 
justice  inthis  countiy,  he  was  more  interested 
in  the  event  of  the  present  motion,  than  in 
thai  of  amr  other  in  which  he  was  ever  con- 
cerned. The  king  had  not  in  his  dominions 
a  subject  more  warmly  attached  to  the  consti- 
tution in  church  and  state  than  he;  but  he 
was,  at  the  same  time,  a  firiend  to  the  civil 
and  religious  liberties  of  the  people.  The 
man  who  goes  too  fiw  in  doing  what  ne  thinks 
may  tfiod  to  secure  these,  mav  be  censured  by 
moderate  men,  but  he  will  not,  therefors, 
cease  to  be  esteemed  by  modemte  men.  Mr. 
Kowaa  may,  pcrbaps.in  some  instances,  have 

CttoonronthttsulQect;  but  his  condnd 
always  been  known  to  orinnate  in  the 
best  md  poresi  motive,  and  tnere  was  not 
in  sodelv  a  man  mora  respected,  nay,,  ad- 
mired—than he.— It  was,  therefore,  essenlial 
in  the  highest  degree^  that  aveidict,  by  which 
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9iieb  a  nan  imsJadc^eetMl  to  p«blie  ABfl  eiem- 
phrj  punisfamcDly  should  be  above  all  excep- 
tion. 

Mr.  Currmmt  on  the  tame  side.  It  was  an 
farir  idea,  that  a  verdict  in  a  criminal  case 
could  not  be  set  aside  taoMJailro  rege^  but  the 
law  bed  stood  otherwise^  without  a  doubt  to 
impeach  its  prindpley  lor  the  last  two  rei^s. 

Common  sense  would  say,  that  the  discre- 
tion of  the  Court  should  go  st  least  as  far  in 
eriminal  as  in  crril  cases,  and  very  ofWn  to 
1^  no  &rtber  would  be  to  stop  far  short  of 
what  was  right ;  as  in  those  mat  questions 
whe^  the  proeecution  may  oe  oonsidenxl 
either  as  an  attempt  to  extinguish  liberty,  or 
as  a  necessary  measure  for  the  pur|iose  of 
wpiessina  the  vindence  of  public  licentious- 
nesa  and  dangerous  fiu:Uon;  where  there  can 
be  no  aileraative  between  guilt  or  matlyrdom, 
where  the  party  prosecuted  must  either  be 
considered  as  a  culprit  sinking  benea^  the 
pumsfament  of  his  own  crimes,  or  a  victim 
saoifioedia  the  vices  of  others.  But  when  It 
alearly  appears  that  the  parij  has  fallen  a 
piejr  to  persecuting  combination,  there  re- 
mams  but  one  melancholy  question,  how  far 
did  that  comhination  reach  ? 
'  There  have  been  two  cases  latdy  decided 
in  this  very  Court;  the  King  and  Pentland, 
where  the  motion  was  maSe  and  refused; 
end  the  King  and  Bowen,  where  it  was 
gmnted ;  both  of  which  slum,  that  captious 
sophistry,  and  technical  pedantry,  had  here, 
aa  veil  as  in  England,  given  way  to  liberal 
and  lationai  inqtiiry;  and  'that  the  Court 
«ott]d  not  now,  in  their  discretion,  refuse  a 
aK>tkm  of  this  kind,  unless  they  couM  at  tiie 
mam  time,  lay  their  hands  upon  their  hearts, 
and  say,  thev  believed  in  their  coaieiences 
that  justice  nad  been  done:  such  was  the 
ipanfy  language  of  one  of  their  lordehips  (Mr. 
Justice  Downes) ;  and  such  the  opinion  or  the 
Court  on  a  former  occasion. 
.  Hethenciled7Modem,57,*asreibft«dto 
in  Bmoo,  tit  Trial,  to  show  th«t  whei«  there 
was  good  ground  of  challenge  to  a  juror,  not 

I*   ■«  m~      ■  ..    .         ■  -■     ...I      « 

*  This  is  cited  erroneously.  The  words  in 
lacop  aie,  **  If  there  were  good  cause  of 
ribwHenge  to  one  of  the  jurors,  but  this  was 
not  Icnown,  and  oonsequenti  v  could  not  be 
Ukttx  advantage  of  at  the  trial,  the  Court  will 
grant  a  new  trial,''  and  for  this  he  cites 
7  Mod.  5^  Hyon  v.  BaUard :  in  that  case, 
however,  as  reported  in  7  Modem,  nothing  to 
the  above  purport  will  be  found ;  but  in  the 
case  of  lady  itcrbert  v.  Shaw,  ll  Mod.  119, 
the  Co«t  [Loan  Holt,  C.  J.  and  l^w£ft^ 
]?owT%  and  Geux.D,  Justieesl  said  ^  if  n  party 
have  cause  of  chriltaige,  anl  know  of  it  time 
emimgh  befoas  the  trial,  if  he  do  not  chal- 
lenga  he  shall  not  heme  a  new  trial;  c#a<Mi, 
if  Se  has  Mt  timely  aotice  of  it.''  Witii 
respeetto  theautfaonity  cited  an  theteit  fay 
Mr.qunai^  aae  the  ohswatsons  of  the  earl 
dCifttflRl^  a  i.  MidnfMr.Jastice  Downes, 
pest. 


for 


known  at  the  trial,  H 
settina  aside  the  verdict 

In  £nghmd  they  have  a  particular  act  of 
parliament,  eutittinr  the  party  to  strike  a 
special  jury  to  try  the  fact,  and  then  be  has 
time  between  the  striking  and  the  trial  to 
question  the  pvopriety  of  tkuit  jury :  here  mv 
client  had  no  previous  information,  till  the 
instant  of  trial,  who  his  jurors  were  to  be. 

There  are  certain  indulgences  granted  at 
times  perhaps  by  the  connivance  of  humanity* 
which  men,  who  are  not  entiticd  to  demand 
them  in  an  open  court,  obtain  nevertheless 
by  sidelong  means;  and  perbnps  the  little 
beeach  wbKh  affords  that  light  to  the  mtnd 
of  the  man  accused,  is  a  circumstance  coo- 
cerping  which  the  Court  would  feel  pam.  even 
if  called  upon,  to  say,  that  it  should  in  all 
cases  be  prevented  t  but  to  overturn  princi- 
ples and  authorities,  for  the  purpose  of  op- 
pressing the  subject,  is  what  this  Court  will 
never  £>. 

The  first  of  the  affidavits  I  shall  consider, 
is  that  of  the  traverser.  I  do  not  recollect 
whether  it  states  the  sheriff,  in  avowed  terms,, 
to  be  an  emisaBry  or  an  hireling  a^nt  of  the 
Castle,  therefore  I  do  not  state  it  firom  the 
affidavit ;  but  he  swears,  that  he  does  believe 
that  he  did  labour  to  brine  into  the  box  a 
jury  full  of  prejudices,  and  of  the  blackest 
impressioDs;  instead  of  having  as  they  oiiefat, 
h\r  and  impartial  minds,  and  souls  like  white 

Iliis  sheriff  now  stands  in  court,  he  might 
have  denied  it  if  he  would,  he  had  an  cippor- 
tuntty  of  answering  it ;  but  he  has  leA  H  an 
undcnied  assertion  he  was  not  certmniy 
obliged  to  answerit,  for  no  man  is  bound  to 
oonvict  himself.  But  there  is  a  part  of  that 
charge  which  amounts^  at  least,  to  tiiis, 
**  Your  heart  was  poisoned  against  me,  and 
you  collected  those  to  be  my  judges,  who,  if 
they  could  not  be  tmder  the  dominion  of  bad 
dispositions,  might  be  at  least  the  dupes  of 
Mod."  The  most  favourable  thing  tiiat  can 
be  said  is  this,  you  sought  to  bring  against 
me  honest  prejudices,  but  you  brought  apvinst 
me  wicked  ones.  1  be  very  general  charge, 
that  he  sought  for  persons  who  he  knew  were 
most  likely  to  bring  prejudices  with  them  into 
the  jury  box,  is  a  part  of  the  affidavit  that  it 
was  incumbent  on  him  to  answer  if  he  could. 

I  do  not  contend,  that  what  is  chal^^  in 
the  affidavit  ymmld  have  been  a  ground  of 
principal  challenge  to  the  tfray  ;  but  I  hold  it 
to  be  the  better  opinion,  that  a  cbisllenge  to 
the  array  for  favour  does  well  Jie  in  the 
BMUtli  of  the  defendant 

The  ancient  notion  was,  you  shall  iMft  chal- 
lenge the  array  for  £&vour  where  the  king  is  a 
M%,<*  the  king  only  can  challenge  ibr 
wvour;  for  the  principle  was,  that  every  man 
ought  to  be  fitvourable  to  the  crown;  but, 
tfaadk  God)  the  advaaieement  of  le^  know- 
ledge, and  tito  growing  understandmg  of  Hie 
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Bui  I  aiu  puttins  lot^much  strtfa  upon  such 
tflctkpkaly  discard^  and  antiquateil  scxupks. 
The  ..true  question  has  beea  already  stated 
(rgm  the  authority  of  Mr.  Justice  Dowoee, 
aud  that  <}uestion  is.  Has  justice  beeo  done  ? 
.  It  16  a  matter  upon  which  scarce  any  under- 
standing would  condescend  to  hesitate,  whe* 
ttier  a  man  had  been  fiiiriy  tried,  whose  triors 
had  been  collected  together  by  an  avowed 
enemy^  whose  conduct  had  been  such,  as  to 
leaVe  no  doubt  that  he  had  purposely  brought 
prejudiced  mi^into  the  bos. 
.  In  every  country  where  ^edom  obtains, 
there  roust  subsist  parties.  In  this  country 
and  Great  Rritain  I  trust  there  never  will  be 
a  tirae-when  there  shall  not  be  found  men 
seaious  for  the  actual  government  of  the  day. 
80,  on  Uie  other  hwd,  I  trust,  there  will 
never  be  a  time,  when  there  will  not  be  found 
men  soalous  and  enthusiastic  in  the  cause  of 
popular  freedom  and  of  tlie  public  rights.  If, 
tiierelbre,  a  person  in  public  office  sufiers  hb 
own  preiudices,  however  honestly  anxious  he 
may  be  for  a  prosecution  carried  on  by  those 
to  whom  he  is  attached,  to  influence  him  so 
far  as  to  choose  men,  to  his  knowledge, 
devoted  to  the  prmoiples  he  espouses,  it  is  an 
error  whiph  a  high  o>urt  of  judicature,  seek* 
ing  to  do  right  and  justice,  will  not  fail  to 
correct 

A  sheriff,  in  such  a  case,  might  not  have 
perceived  the  partialityof  his  conduct,  because 
ne  was  surveying  it  through  the  medium  of  pre* 
judiceand  habitual  corruption  :  but  it  is  impos- 
sible to  think  that  this  sheriff  meant  to  be  iin* 
}kirtia)»  it  is  aa  interpretation  more  favourable 
than  his  conduct  will  allow  of;  if  he  deserved 
any-  credit  at  all,  it  is  in  not  answering  the 
charge  made  against  him  i  at  the  same  time, 
that,  by  not  answering  it,  he  has  left  unim* 
poached  the  credit  of  tiie  charge  itself. 

[Here  the  sheriff  tendered  some  form  of  an 
affidavit,  which  the  Court  refused  tO  have 
sworn  or  read,  for  the  same  reason  that  those 
sworn,  and  tendered  by  the  defendant's  coun* 
Sel,  had  been  before  refused.  Mr.  Curran, 
however,  consented  to  its  beine  sworn  and 
read;  but  the  attome^-generdf  declined  it- 
being  unacauainted  with  the  contents,  ana 
uninstructea  as  to  its  tendency ;  it  therefore 
was  not  sworn.] 

Mr.  Curran,  Is  this,  then,  the  way  to 
meet  a  fair  application  to  the  Court,  to  see 
whether  justice  has  been  done  between  the 
subject  and  the  crown?  I  offer  it  again:  let 
the  affidavit  be  read.  And  let  me  remind  the 
Court,  that  the  j^rest  reason  for  sending  a 
cause  back  to  a  jury  is,  that  new  light  must 
he  she d  upon  it;  and  how  must  yourlord- 
ahips  feel,  when  you  see  that  indulgence 
granted  to  the  ccmseience  of  the  jury,  denied 
In  the  Court? 

-4tfr.  AU^H€^  G€»0rml,     I   am  concerned 
that  any  lai|rycr  sb9iiU  m^  %  proposition  in 
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|he  manner  llr,  Cunan  baa  dene;  he  .  ,. 
poses  to  have  an  a^avit  read,  provided  we 
consent  that  others,  which  the  Court  have 
already  refnsed,  should  be  now  read.*  I  did 
not  hear  it  ofiered ;  but  is  it  to  be  presumed 
X  will  consent  to  have  an  affidavit  read,  about 
which  I  know  nothing  ?  Yesterday,  without 
anv  communication  with  a  human  being,  J 
did  se^/i  that  t  conceived  it  unnecessary  to 
answer  any  of  the  affidavits,  thinking  that 
they  were  not  sufficient  to  ground  the  applica- 
tion made  to  the  CourL  And  is  it  presumed 
I  am  so  mad  as  to  consent  to  the  reading  of 
affidavits  which  I  liave  not  seen  ? 

[Here  some  altercation  took  place,  and  the 
Earl  of  Ctonmet/f  chief  iustice,  interposed,  say- 
ing, that  the  counsel  had  certainly  a  ri«ht  to 
argue  it  upon  the  ground,  that  the  sheriff  was 
biassed,  and  did  return  a  jury  prejudiced 
against  the  traverser.) 

Mr.  Curran  was  then  proceeding  to  olv- 
serve  upon  the  expression  of  ono  of  the  jury, 
sworn  to  in  another  affidavit,  *<  that  there 
woiild  be  no  safetv  n  the  cunntry,  until  th^ 
defendaxit  waa  eitW  lianged  or  banished;" 
when  it  was  asked  by  i\w  Court,  whether  the 
time  of  its  coining  to  tlie  knowledge  of  the 
traverser,  that  (lie  sheriff  was  biassed,  waa 
stated  in  his  affidavit  ?  ^ 

Mr.  Curran  answered,  he  was  in  prisoil, 
and  could  not  have  the  attendance  of^thosf 
counsel,  whose  assistance  lio  had  in  court; 
and  besides,  from  the  nature  of  the  circiimr 
stances,  it  was  impossible  he  could  have  been 
sufficiently  apprized  of  its  consequences ;  for 
he  saw  not  that  panel  till  the  day  of  the  trials 
when  he  could  not  have  had  time  to  make 
any  inquiry  into  the  characters^  dispositions, 
or  jconncxious  of  the  jury.  Mr,  Curran  then 
reverted  to  his  argument  on  the  expression  cf 
thcjnror. 

It  triors  had  been  appointed  to  determine 
the  issue,  favourable  or  not,  what  would  have 
been  their  finding?  Could  tbey  say  upon  tlieir 
oaths,  that  he  was  not  unfavourable  to  tliat 
party  against  whom  he  could  make  such  a 
declaration? 

Favour  is  not  cause  of  principal  challeoge, 
which  if  put  upon  a  pleading,  would  donchide 
the^ty.  Favour  is  that  which  makes  th^ 
man,  in  vulgar  parlance,  unfit  to  try  the  ques- 
tion. And  as  to  the  tinte  these  facts  came  i^ 
his  knowledge,  he  has  sworn  that  be  wm 
utterly  ignorant  of  them  at  the  time  of  hie 
cominx  into  court  to  take  his  trial 

I  will  not  glaiMx  at  the  charscter  of  any  ab- 
sent noble  person,  high  in  office ;  but  let  it  hp 
remembered,  th«t  it  is  a  government  prose- 
cution, and  that  the  witness  has,  from  a  lov 
and  handicap  situation,  scraped  huoself  in^ 
preferment  perhaps,  (of  I  will  put  the  best 


e  It  ipay  not  be  improper  to  observe  that 
Atr.  Attomcj^-Oeneral mistook, Mr.  Curran'a 
proposalt  which  waa  ao  umunli/U  oAr  to 
hsrvel^r.aifirrd'iaadaTitrfad.    OfigU- 
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tonsimcfkon  upon  it,  bv  oficrmg  himself  m  a 
man  honestly  anxious  Vor  the  welfare  of  his 
ctMjintry ;  in  short,  it  is  too  obvious  to  reouire 
anv'commcnt,  what  the  nature  of  the  whole 
transVction  has  been,  that  he  had  got  his  com* 
mission  as  a  compensation,  pro  labart  impen- 
Jcndo,  and  came  afterwards  into  court  to  pay 
down  the  stipulated  purchase. 

Ilarl  this,  then,  been  an  unbiassed  jury, 
was  there  not  something  in  all  these  circiirn* 
stances,  that  might  have  afforded  more  deli- 
beration than  that  of  ohe  minute  per  man,  for 
^nly  so  long  was  the  jury  out  ?  and  had  this 
l>ecn  a  fair  witness,  would  he  have  lain  down 
under  a  charge^  which  if  true,  oucht  not  only 
to  damn  this  verdict,  but  his  character  for 
ever  ?  What  would  a  corps  of  brother  officers 
think  of  a  person  charged,  upon  oath,  with 
the  commission  of  two  wilful  perjuries,  and 
that  charge  remaining  undented  ?  Here  is 
an  undcnieil  charge  in  point  of  fact ;  and  al- 
though I  do  not  call  upon  the  Court  to  say, 
that  this  is  a  guilty  and  abominable  person, 
yet  surely  the  suspicion  is  strongly  so,  and 
must  be  considered.  This  jras  at  least  a  ver- 
dict, where  the  evidence  went  to  the  jury  un- 
der slighter  blemishes  than  it  will  if  my  client 
has  the  advanta^  of  another  trial,  for  then  he 
will  put  out  or  the  power  of  man  to  doubt 
that  this  witness  h^s  been  perjured; — ^Tbis 
witness,  who  has  had  notice,  t)Otn  here  and  at 
die  trial,  of  the  aspersions  on  his  character, 
and  yet  has  not  CHiled  a  human  being  to  say 
that  he  entertained  a  contrary  opmion  of 
bim. 

Was  he  known  any  where  ?  Did  he  crawl 
cinobserved  to  the  castle  ?  Was  it  witliout  the 
aid  or  knowledge  of  any  body,  that  that  gaudy 
•plumage  grew  on  him,  in  which  he  appeared 
m  court  ?  If  he  had  been  known  for  any 
thing  else  than  what  he  is  stated  to  be,  it  was, 
upon  that  day,  almost  a  physical  impossibility, 
)u  a  court-bouse,  which  almost  contained  tfie 
country,  nut  to  have  foimd  some  person,  to 
give  !*ome  sort  of  testimony  respecting  his 
eeneral  character.  For  though  no  man  is 
Found  to  be  ready  at  idi  times  to  answer  par- 
ticular charges,  yet  every  man  is  supposed  to 
«ome  witli  his  public  attestation  or  common 
and  general  probity.  But  he  has  lef^  that 
character,  upon  the  merits  of  which  mj  client 
is  convicted,  unsupported,  even  by  hts  own 
poor  corporal  swearing.  You  are  called  upon 
then,  to  say,  whether  upon  the  evidence  of  a 
being  of  this  kind,  socb  a  man  as  that  is  to  be 
convicted,  and  sentenced  to  punishment,  in  a 
cotmtry  where  humanity  is  tne  leading  feature 
even  of  the  criminal  law. 

He  then  observed  upon  the  second  witness. 
— A  roan  comine  to  support  the  credit  of  an- 
other collateraflv,  is  himself  particnlarly 
pledged ;  then  wnat  was  his  testimony !  He 
did  not  knuw  whether  Mr.  Glfiard  was  con- 
cerned in  the  newspaper  If!  And  now,  you 
have  the  silence  of  Giffiird  himself,  in  not  an- 
swering Mr.  Kowan's  affidavit,  to  contradict 
that    Andnextyhc  M  not  know  whetlMr 
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hbowncousin-gemiuiwastberelatioii  oftbeir 
common  uncle !!!  I  call  upon  you,  my  lords, 
in  the  name  of  sacred  justice,  and  your  coun- 
try, to  declare  whether  the  mdanrholy  scenes 
and  murderous  plots  of  the  meaMub  and  ttie 
rye-house  ♦  are  te  be  acted  over  again  ?  A  imI 
whether  every  Titus  Oaites  that  can  be  ibund 
is  to  be  called  into  your  cotirls  as  the  common 
vouchee  of  base  and  peijm^  accusation  ? 

He  then  proceeded  to  another  ground, 
namely,  that  the  directHm  of  the  court  wa^ 
not,  as  he  conceived,  agreeable  to  the  law  of 
Ireland.  The  defence  of  my  client  {he  added) 
was  rested  upon  this,  that  there  was  no  evi- 
dence of  the  fiict  of  publication ;  upon  the  in- 
credibility of  the  fact,  and  the  circtmistaDces 
of  discredit  in  the  character  of  the  witness  r 
yet  the  Court  made  this  observation :  **  Gen- 
tlemen, it  f&carcely  lies  in  the  mouth  of  Mr. 
Rowan  to  build  a  defence  upon  obfectiotts  of 
this  kind  to  the  characters  of  witnesses,  be- 
cause the  fact  was  public ;  there  were  many 
there ;  the  room  was  crowded  below;  the  gal- 
lery was  crowded  above ;  and  the  publicity  of 
the  fact  enabled  htm  to  produce  a  number  of 
witnesses  to  falsify  the  asserticm  of  the  prose- 
cutor, if  in  fact  it  could  be  falsified!''  Is  fliat 
the  principle  of  criminal  law }  Is  it  a  part  of 
the  British  law  that  the  fate  of  the  accused 
shall  abide,  not  the  positive  establishment  of 
guilt  by  the  prosecutor,  but  the  negative 
proof  of  innocence  by  himself?  Why  has  it 
t)een  said  in  foolish  okl  books,  that  the  law 
supposes  the  innocence  of  every  man  tUl  the 
contrary-  is  proved?  How  has  it  happened 
that  that  language  has  been  admired  for  its 
humanity,  and  not  laughed  at  for  its  absurdity, 
in  which  the  prayers  of  the  Court  afe  address- 
ed to  Heaven  for  the  safe  deHrerance  of  the 
man  accusc<l  ?  How  comes  it  that  so  much 
public  time  is  wasted  in  going  into  evidence 
of  guilt,  if  the  bare  accusation  of  a  man  did 
call  upon  him  to  go  into  evidence  of  his  inno- 
cence ?  The  force  of  the  observation  is  this 
— Mr.  Rowan  impeaches  the  credit  of  a  wit- 
ness, who  has  sworn  that  he  saw  him  present, 
and  doing  certain  acts  at  a  certain  meeting ; 
but  it  is  asked,  has  he  substantiated  that  d^ 
credit,  by  calling  all  the  persons,  wlio  were 
present,  to  prove  his  absence  from  that  mcct- 
lUjg,  which  IS  only  stated  to  have  existed  by  a 
Witness  whom  he  alleges  to  liave  perjured 
himself?  I  call  upon  tne  example  ofjudicial 
character ;  upon  tne  faith  of  tliat  high  office 
which  is  never  so  dignified  as  when  it  sees  its 
errors  and  corrects  them,  to  say,  tliat  the 
Court  was  for  a  moment  led  away,  so  as  to 
argue  from  the  most  seductive  of  all  sophisms, 
that  of  the  pet'Uio  principiL 

8ee  what  meaning  is  to  be  gathered  from 
such  words  :  we  say  the  whole  that  this  num 
has  sworn  is  a  consummate  lie ;  show  it  to  be 
so,  s^ys  the  Court,  by  admitting  a  part  of  it  lo 
be  true.  It  is  a  false  swearing ;  it  is  a  con- 
spiracy of  two  witnesses  against  this  defeo- 

.  fSeeVoKlX^p.957. 
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dant;  well  IheOyit  lies  upon  him  to  rebut 
their  testimoDy,  by  proving  a  great  deal 
of  it  to  be  .true !  Is  conjecture  then,  in  cri- 
minal cases,  to  stand'  in  the  place  of  troth 
and  denMmstrstion?  Why  were  not  some  of 
those — (I  will  strip  the  case  of  the  honour  of 
names  which  I  respect) — but  why  were  not 
some  of  those,  who  knew  that  these  two  per- 
sons were  to  be  brought  forward,  and  that 
there  were  to  be  objections  to  their  credit^if, 
as  it  is  stsOed,  it  happened  in  the  presence  ot 
a  public  crowd,  ruslung  in  ixom  motives  of 
curiosityy  why  were  not  numbers  called  on  to 
establish  that  iact^  On  the  contrar>',  the 
Uourt  have  said  to  this  efiect ;  Mr.  liowan, 
you  say  you  were  not  there ;  produce  any  of 
those  persons  with  whom  you  were  there,  to 
swear  you  were  not  there !  You  say  it  was  a 
perjury;  if  so,  produce  the  people' that  he  has 
peijund  himself  in  swearing  to  have  been 
there !  But  as  to  your  own  t^ins  there,  you 
can  easily  show  the  contrary  of  tSiat,  by  pro- 
ducing some  man  that  you  saw  tliere !  You 
eay  you  were  not  there?  Yes.  There  were 
one  hundred  and  fifty  persons  there:  now 
|>roduee  any  one  of  those  to  swear  they  saw 
you  there! 

•  It  is  impossible  for  the  human  mind  to  sup* 
pose  a  case,  in  which  iniktuation  mtist  have 
prevailed  in  a  more  progressive  degree,  than 
<when  a  jury  are  thus,  in  fact,  directed  to  re- 
ceive no  refutation  nor  proof  of  the  perjury  of 
the  witness,  but  only  of  his  truth.  We  will 
permit  you  to  deny  the  chaiigeby  establishing 
the  ^t :  we  will  ;;ermit  you  to  prove  that 
they  swore  falsely  to  your  being  there,  by 
produeing  another  witness  to  prove  to  a  cer- 
tainty that  you  were  there. — ^[Interrupted  by 
lord  Clonmell;] 

The  Earl  of  CUmmellt  chief  justice.— The 
reasoning  of  the  Court  was  strons  upou  that 
point :  this  is  a  transaction  stated  by  the  wit- 
ness to  have  happened  in  open  day,  in  a 
crowded  assembly  in  the  capital,  amidst  a 
number  of  persons  dressed  in  the  uniform  of 
Hamilton  Rowan.  There  has  been  nothing 
suddenly  brought  forward  to  surprise  the  tra- 
verser; yet  what  has  he  done  ^  did  he  offer, 
as  in  the  common  cammBf  to  prove  an  oUkiY 
It  is  stated  to  be  at  micfa  a  day;  the  witness 
ewean  at  sueh  an  hear— the  place  is  sworn  to 
have  been  full  of  people,  of  Mr.  Rowan^s 
friends:  but  if  there  was  even  a  partial  as- 
-sonbly  it  would  be  easy  still  to  proauce  some 
one  of  those  persona  who  wen  present  to 
•say,  tint  the  fact  dill  not  happen  which  fan 
bean  sworn  to,  or  if  you  say  Mr.  Rowan  was 
jckot  there,  it  is  easier  still  to  prove  it  by  show- 
ing where  he  was:  as  thus;  I  breakfasted 
.with  him,  I  dined  with  him,  i  supped  with 
htm,  he  wae  with  me,  he  was  not  at  Pardon's ; 
disprove  that  assertion  by  proving  an  affirma- 
lian  inconsistent  with  it. 

Bth  Curraii. — I  b^  leave  to  remind  the 
Court  of  what  fell  from  it.  **  He  may  call/' 
edd  the  Court,  **  any  of  those  persons ;  he 
bas-not  prodooed  one  of  th^;*'  upon  this,  I 


think,  a  most  material  point  does  hang.  **  He 
might  have  called  themi  for  they  were  all  of 
his  own  party.*' 

The  Earl  of  C^nwe//.— That  is,  if  there 
were  such  persons  there,  or  if  there  was  ao 
meetine  at  all,  he  might  have  proved  that. 

Mr.  Ctfrrofi. — ^There  was  no  such  idea  put 
to  the  jury,  as  whether  there  was  a  meeting 
or  not :  it  was  said  they  were  all  of  his  party, 
he  might  have  produced  them,  and  the  non* 
production  of  them  was  a  •«  volume  of  evi- 
dence'' upon  that  point.  No  refinement  can 
avoid  this  conclusion,  that  even  as  your  lord- 
ship now  states  the  charge^the  fivte  of  the 
man  must  depend  upon  proving  the  negath'e. 

Until  the  credit  of  the  witness  was  estab^ 
lished  he  could  not  be  called  upon  to  bring 
any  contrary  evidence.  What  docs  the  dut^ 
of  every  counsel  dictate  to  him,  if  the  case  is 
not  made  out  by  his  adversary  or  prosecutor  f 
Let  it  rest;  the  Court  is  bound  totell  the  jury  sa, 
and  the  jtu-y  are  bound  to  find  him  not-guilty. 
It  is  a  most  unshaken  maxim,  that  nfmofene- 
tur  prodere  teiptwn.  And  it  would  indeed  he 
a  very  inquisitorial  exercise  of  power,  to  call 
upon  a  man  to  run  the  risk  of  confirming  the 
chai^  under  the  penalty  of  bein^  convicted 
by  nil  dicii.  Surely  at  the  criminal  side  of 
this  Court,  as  yet,  there  has  been  no  such 
judgment  pronounced.  It  is  only  when  the 
party  stands  mute  of  malice,  that  such  ex- 
tremes can  be  resorted  to.  I  never  before 
heard  an  intimation  from  any  judge  to  a  jury, 
that  bad  evidence  liable  to  any  ami  every  ex- 
ception ought  to  receive  a  sanction  from  the 
silence  of  the  party.  The  substance  of  the 
charge  was  neither  more  nor  less  than  thist 
that  the  falsehood  of  the  evidence  shall  receive 
support  and  credit  from  the  silence  of  the  man 
accused.  With  anxiety  for  the  honour  and 
religion  of  the  law,  I  demand  it  of  you,  must 
not  the  iuiy  have  understood  thattliis  silencfc 
was  evidence  to  go  to  them  ?  Is  the  meanin|; 
contained  in  the  expressioc  ^  a  volume  of  evi- 
dence'' only  insinuation  ^  I  do  not  know 
where  any  man  coidd  be  safe;  I  do  nut  know 
wiiat  mof  man  could  do  to  screen  himself  frorit 
prosecntson;  I  know  not  how  he  could  be 
sure,  even  when  he  was  at  his  prayers  before 
the  thnme  of  Heaven,  that  he  was  not  passing 
that  moment  of  his  life,  on  which  he  was  to 
be  charged  with  the  commission  of  some 
crime,  to  be  expiated  to  society  by  the  forfei- 
ture of  his  tibertv  or  of  his  life ;  I  do  not 
know  what  shall  become  of  the  subject,  if 
a  jury  are  to  be  told  that  the  silence  of 
the  man  char^  is  a  *'  volume  of  evidence*' 
that  he  is  guilty  of  the  crime :  where  is  it 
written?  I  know  there  is  a  place  where  vul- 
gar phrenzy  cries  out,  that  the  public  instru- 
ment must  be  drenched  in  blood ; — Where  de- 
fence is  gagged,  and  the  devoted  wreichmust 
perish.  But  even  there  the  victim  of  such 
tyranny  is  not  made  to  fill,  by  voluntary  si- 
lence, the  defects  of  his  acctisation,  for  his 
tongue  is  tied,  and  therefore  no  advantage  is 
taken  of  him  by  a>nstniction;  it  cal^Ult  be 
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ihtnt  said  lli«lfai8Bot6|Mik«ign« 
pf  evidence  to  |»rove  bis  MilL 

But  to  avoid  all  ini8undcrstitndiiig,9et  vliat 
18  the  ibrce  of  my  okgoctwA :  it  ft  that  the 
charge  of  the  Court  cannot  rreeiva  a  practical 
ble  interpretaiiooy  that  may  not  terrifj  itten*s 
minds  with  ideas  such  as  I  have  presented  ? 
No — I  am  saying  no  sueh  thing:  i  have  lived 
too  long,  and'ohaenred  Sod  much  not  te  know, 
chat  evei^  word  in  a  phrase  is  Mie  of  the  feet 
upoft  which  it  runs,  and  how  the  shortening 
pr  lengthening  of  one  of  those  feet  will  alter 
the  progress  or  direction  of  its  motion.  1  am 
net  arguing  that  the  chai^  of  the  Court  can  • 
not  by  any  possibiKty  be  recondled  to  the 
flincfples  o(  kw;  1  am  agitating  a  bigger 
question;  I  aln  putting  it  to  the  conscience 
of  the  Court,  whether  a  jury  may  not  have 
inobftbly  collected  the  same  meaains  from  it, 
Irhich  I  have  affixed  to  it,  and  whether  there 
onght  not  to  have  been  m  volume  of  esplana 
tioD,  to  do  away  the  fctal  consequences  of 
euoh  mistake. 

On  what  sort  of  a  case  am  I  now  speaiung  f 
9n  one  of  that  kind,  which  it  is  known  has 
been  beating  the  public  heart  for  many 
tnonUis  i  which  horn  a  sinele  being  in  socie^ 
has  scarcely  received  a  coolor tranquil  exami- 
natnn.  I  am  making  that  sort  of  apphcahon, 
which  the  expansion  of  Hberal  reason,  and  the 
dec^  of  tecknieal  bigotiy  have  made  a  fa- 
voured apphcaetion. 

In  earlier  limes  it  mwht  have  been  thought 
sacrilege  to  have  meddled  with  a  verdict  once 
pronounced ;  since  then,  the  true  principles 
of  justice  have  been  better  omkMood;  so 
that  now,  the  whole  wisdom  of  thte  whole 
Court  will  have  akk  opportimity  of  leokinr  over 
4hat  verdict,  and  setting  right  the  ftniake 
which  has  occasioned  it. 

Mr.  Cormn  made  other  obsexrationa,  either 
to  corroboivie  his  own,  orto  answer  the  op- 
posite counsel ;  of  which  it  is  impoasible  to 
^ve  an  exact  detail ;  and  oondudeo :  Yo»«re 
•taading  on  tlie  scanty  isthmus  that  divides 
the  great  ocean  of  dnratiott ;  on  one  side  of 
the  pasr,  on  the  other  of'  the  Aituve:  a  growRd, 
4hat  while  you  yet  hear  roe,  is  washed  Arons 
beneath  our  foet.  Let  me  remind  yoii^  my 
lords^  while  your  determination  Is  yet*  in  yovk 
mwer,  dum  vertatur  adhtt  intrm  pentifiiiUt 
VtitXf  that  on  that  ocean  of  future  you  moal 
And  fnture  afes 
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advftnocd  in  €ivOBr  ot  Mr. 
motion  tp  set  spnda  the  venliet 
new  trial. 

It  is  to  roe,  my  lords,  m  great 
that  it  baa  arrived  at  thii  singe,  wtwoibe 
ject  wiH  be  examined  by  the  rales  of  i 
reasoning,  without  an  appeal  to  the 
of  men,  or  any  »ttem9i  to  ioioenoi 
'gument  by  topica  deduced  from 
matter.  I  shouhl  be  sorry  when  I  feton  t» 
my  own  hoose,  that  passion  alsoald  ao  far 
make  me  forget  myTeason.  It  n  lim  doly 
of  every  man,  whether  pnNMutnr  oradvacsta 
for  the  prosecntrd,  to  promote  tise  enis  of 
justice,  and  obtain  dacisiona  wpon  nrguient, 
and  argument  abne.  It  b  not  the  <laty  ot* 
counselto  deeennine  the  weight  of « 
they  are  to  offer  the  bestargumcBto 
when  they  pass  that,  they  pass  the  bonsids  ot 
doty. 

This,  my  loids,  ia  aaid  to  be  •  Terdkt 
against  evidenoe,  baeaese  tise  erndit  of  the 
priiKipal  witness  was  svch,  aa  that  iia  4t^ 
served  no  credit,  and  thai  iMm,  if  the  veidkt 
be  set  a»de,  new  evMenoa  isill  he  ofiered, 
since  come  to  the  knowledge  of  the  party, 
fiirttier  to  show tfahtlhewittesB  did  aotde^ 
serve  credit.  Another  gromid  is  ehia,  that 
the  sheriff,  who  ictuined  the  jury,  had  a  P^' 
jodioe  against  the  aconsed,  and  lahonsaa  to 
procure  a  panel  pr^udiciBl  agaioal  Jir, 
itowan.  Another  sromid  ia,  that  ene  of  the 
jurors  had  expressed  hhoseif  in  acartain  any, 
alKMnng  he  had  aa  ill  opittion  of  Me.  fiaiwan 
upon  aomesuhyect  or  other.  S«ch»  -nijr  leads, 
are  the  grounds  specified  in  the  BolRse.  A 
fko-ther  ol>yectk»  waa  made  lirom  the  fasr^  of 
which  no  notice  was  given,  naaaeigr^  that  one 
of  the  judges  had  lo&direcled  the  jwy.  If 
there  be  any  vi^eight  nn  it,  the  P«ty  kry  strict 
ibrm  can  derive  no  advantige  Jioni  it--^bati 
do  not  confine  nrrself  to  fim,  it  is  iny  dee^ 
that  this  matter  aheuM  be  ftiriy  inqehid 
into  according  to  themies  of  hm ;  4herefae 
I  will  obser^  upon  that,  and  amkesocb  aiK 
swer  to  it  as  oocure  to  me^  6rst  onlltog  opoai 
your  kirdships  and  ^e  gemlanien  in  this 
court,  for  iieyond  thati  deaire  no  atetntion, 
to  give  me  an  impaMiai  hearing.  Imppeal 
to  those  only  who  4iScve  knowMfe  nf  lew 
and  the  rales  of  cool  reason;  the  reatis'VHS- 
tor  of  indr  fierence. 

My  loids,  this  inibnaation  wna  £ied  n  yenr 
ehree  against  Mr.  Kowan;   he* 

-pa. 


Mr.  ilr^d^e^^en^fo/,  for  the  Crown.    My 
lerda;  itis  n^y  bminsii  to  oftr  auefa  ni|pa- 


eet  your  judgment  afk)at. 

will  assume  the  same  authority,  whieh  yoa 

have  assumed ;  posterity  feel  the  same  emo- 

tk>ns  which  yon  have  mH,  when  your  little  \  upon  a^previous  flifomiati(m  %vhich 

hearts  have  beaten,  and  your  intot  eyee  ■  turned  to  the  ciow»«ffiBc  in  '*" 

have  overflowed,  at  reeding  the  sad  histxiry 

of  the  stiflerings  of  m  Rtvselor  e  Sydncrjr. 

[The  conclusion  of  Bilr.  Curran*!B  speech  wes 
-marked  by  another  burst  of  mpplaeea,  simalar 
to  those  which  aocompanied  his  foroMr  em^ 
inns  In  this  cause  ] 


K93 ;  a  tmH*pmm^i  was  i 
by  reason  of  a  nistake  in  eapyine  eoe  efike 
words,  80  that  if  hniught  eo  txyd,  he  matt 
have  Iseen  aeqvittod  wttheut  'onaam^  intt 
4he  merits.  Another  iwiirmBtiin  wna  fiW^ 
that  was  pleaded  u>,  end  innendsaaBiy  en  ap 
'kation  was  roedh  to  heee  him  'tiitti  m 
'term      Tito  Oonvt 


that,  omulaient  iiHth  tbeNiifiK:lam|iat>f  ^^^utoni 
du^y  it  ^M8  jiupmwye  to  hinin  ^Ue  iaid 
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then,  and  thb  term  wbs  «p|kHnttfd.  The 
panel  mw  retanied  to  \ht  office  ia  the  vsoal 
manner;  Iittte«i;  right  %»  my  8e«  beoMse 
ibeK  is  fw  eogi^estiwi  to  the  coamiy ;  and  U 
vf9M  OfeB  to  any  man  «i»  p)ea«ed  to  look  at 
k.  Ott  Wedneeday  se'niught  tiae  verard 
catne  to  be  tried.  The  jury  wera  called  at 
tenoklodc ;  they  mem  called  a  seoond  tiaie, 
a  third  Um%  m!A  a  loutth  tiipe;  and  it  was 
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thei4fbft»y  with  the  childish  cdiserTation«  that 
a  man  ot idd  -not  be  called  from  a  meeting 
viiich  did  ool  appear  to  exist. 

I  will  ooer  oouie  to  the  aMfitsofihecaae 
upon  the  .objections  made.  There  was  no^ 
thia^  omiMed  which  ccaild  be  said  for  Mr. 
Kowan  t  ii  is  not  fit  for  me  to  say  that  any: 
thiag  was  said  which  ought  not  to  have  becA 
said.    But,  my  lords^  something  was  said  wttli 


not  till  near  twelve  o'clock  thai. the  jury  were  ■  legaid  |»  the  right  of  courts  to  set  aside  ver-* 
swora.  Allthat  tiose  there  was  no  chidleagc  ;  diets  in  criotiw  cases,  not  cafNtah  oo  man 
taken  to  tfie  «rray«  No  aft^caijon  was  pre-  \  disputed  the  ri^ht,  or  ifuestioned  it.  Mr« 
viously  tnade*  no  suggestson  filed  to  have  the    Curran  went  into  th«  history  of  that  branch 


reaire  directed  to  any  other  oftcer  than  the 
gentleman  who  retnsned  the  panel.  But 
when  the  jupoes  were  called  to  the  book,  se* 
Tevil  were  challenged,  and  a  pset^r  .general 
qu0ition  wssM  to  aevenily  I  do  not  say  to  all 
of  them,  to  declaie  vhetfaer  they  had  deh- 
t*ered  ai^  opiueo  upon  the  case.  To  that 
«[ne8tioa^l  beg  attention  firom  every  impar* 
tial  nMm«^they  were  pemkaed  to  give  an-  i  must 
swcrs ;  though  I  rely  upon  it,  thai  by  law,  in  i  rules 


of  the  law  and  the  dodtrine  oi  setting  aside 
verdicts  rvgf  mcowuiUo  ;  how  it  was  with  re- 
gani  to  ancient  times,  I  am  not  satisfied ;  but; 
sure  I  am,  and  so  1  hope  il  will  remain^  that 
this  Court  will  have  a  right  in  favour  of  the 
defendautv  and  in  his  &vonr  only,  to  set  aside 
a  verdict  agMttst  him.  But  the  exerdae  of 
that  great  power,  touching  the  trial  by  jury, 
be  applied  according  to  the  known 
of  law.    Mr.  Curran   stataed  that  an 


a  emnnal  case^  thejEtfty  had  no  right  to  put ,  eaaot  tostauce  was  not  to  he  Ibnad  in  the 

books*  and  from  the  hurry,  I  suppose^  in 
which  he  had  considered  the  subject,  he  fell 
into  the  observation  that  the  practice  is  of  so 
Bkodera  a  date  thai  many  pmoedenia  could 
|M»t  be  found :  be  oonfiaca  it  to  the  two  last 
reigns;  but,  my  lordsy  the  reports  in  WiUiam 
dd's  time  are  lull  of  such  applications;  the 
pcactice  fwevailedin  the  reign  of  Car.  3nd,<^ 
now  much  ^earlier  I  cannot  6ay-^there  are  an 
infinity  of  cases  upon  the  subject,  and  he.  was 
rif  ht  when  he  said  there  was  no  such  case  as 
thts;  aodbelbre  your  lordships  make  a  pre* 
cedent  ol'thiSf  I  am  sure  you  will  give  it  all 
the  atientJNm  it  deserves. 

I  repeat  the  observation,  that  the  conse* 
quence  of  this  determination  to  the  public^ 
and  the  administration  of  crimioal  justke,  is 
of  the  last  importance ;  and  that,  however 
right  it  is,  that  Mr.  Howan  should  seek  re« 
dfc&s  by  these  means,  and  that  every  possible 
eaertam  should  he  made  in  &vour  ot  a  ;maii 
standing  a  culprit  at  yovr  bar:  jiet,  my 
lords,  the  consideffatkm  ii  that  man,  or  any 
other,  let  him  he  who  he  may,  (dwindles  to  a 


toohaoueflbon.  bo  that  after  an  hauraad 
halPs  Miheiatiott,  the  party  knowing  who 
were  to  be  oaUed,  sooh  as  were  thoagfat  pro* 
per  to  be  ^ueslioBcd,  were  esaaiiaed  and  per- 
mitted to  answer. 

But  the  tairneu  with  whkh  this  proaacur 
ikm  was  inimded  to  be  cDBductsd  ia  laaai* 
fesied  by  another  diouaislanee.  A  juror  of 
the  name  of  i>hdcaoa  was  actually  swoni,  asid 
afterwards  he  said  he  had  given  an  opinioiv-^ 
it  was  desiicd  that,  he  lught  be  discharged, 
I  instamly  gave  my  cooaent.  Mr.  Cuiran 
deshlBd  «ot  my  coneest,  but  that  1  shoidd 
move  ft  eoyaeif ;  I  did  move  it,  beoaase  I 
thmi||htit  was  right  to  have  him  disohargdL 
The  juiy  were  then  awom,  and  the  merits 
were  gone  iito.  THvo  witnesses  were  pio-> 
daced,  one  swcaiiBg  In  theaetuel  fact  of  ^lub* 
lishiag  the  very  f)ai|^inthe«ecQnl;  another, 
who  though  he  did  4net  swear  to  the  very 
papec,  yet  did  !^e  auah  evidence  as^  if  he 
was  WDRtt^«f!cmit,.asttflt  giye  every  leasoii- 
able  man  ooavietien.  that  dt  was  the  very 
same  libeL  These  wntaeaaea  were  pmdtiocd 
and  examiaed  to  the  oredit  ot  Lyster,  <the 
witness  forthe'crownc-^one  did  not  ssy  he 
^ivas  imwerthy  of  credit,  but  that  he  would 
hesitate :  another  was  inot-mueh  hortined  to 
give  him  belief;  and  it  is  insisted  that  soeh 
evidenoB  was  direct  aadiKMitive  lo  take  asray 
his  ciadit,  and  tbawSfare  your  lotdships 
should  set  aside  this  verdict.  The  cmss-eia- 
miaatioBi  by  the  counsel  lor  Mr.  Rowan 
throughout,  directiyaiid  in  terms,  admitted 
tiwt  there  iwaa  a  xneeting  that  d^y  .at  Cope- 
street,  that  Mr.  Aowaa  was  there,  and  thai 
the  vokmleera  -were  there  aseemhled ;  the 
jwhole  crasfrexamination  went  to  that  fia:!; 
the  dresaand  uailerai  of  the  Old  Volunteeia^ 
eveiy  iact  was  insisted  upon,  and  at  yon  uA 
tntil  yeMerday,  in  a  kind  of  joke,  that  the 
eoatoaiy  was  insialed  tipon.  Mr.  ftawain's 
affidavit  doo  not' deny  the  jiMBtiag.-mitway, 


thing  of  no  value,  when  cooipared  to  the  ae» 
nenu  jutlioe  of  the  .ceuatry.  There  can  be 
no  diflMndion  here  -.  and  ham  akme  there  is 
equality  among  subjects,  between  tfaeJhighest 
man  in  the  state,  and  the  meant^o  shoat  in 
the  hall  at  thenames  of  Titus  Oates*  and 
Alywon  Sidney .-jr 

The  <c8se,  aiy  lesds,  coases  then  to  this, 
whether  upon  the  affidavits  which  have 
been  made  you  should  set  askie  this  aer^ 
diet?  They  aay  these  afiidavite  are  to  be 
as  trua— I  say  they  are  not:  they 
made  and  produced  in  .cotat  in  i^y 
absenee.    1  was  cailed--tl  knew  no  more  of 


*  bee  his  trials  in  Vd.  X.,  and  the  proceed* 
ing^  rekiAive'to  the  Popish  Pkt  ia  Vols.  VI. 
eiKl  VIL  of  this  collection. 

tSee  his  losse.  Vol  ZX.^ei7. 
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them  than  the  man  ia  Westmiiwler-hall.  I 
heard  them  read,  and  it  did  strike  me,  that 
they  were  of  nich  a  nature,  that  I  ought  nol 
to  give  an  answer  to  them;  I  thereforo  did 
not  consent  to  a  rule  unless  cause,  but  was 
ready  to  meet  the  counsel  at  the  moment 
It  b  to  be  taken  as  true  that  such  affidavits 
are  made;  that  Mr.  Rowan  can  find  two  wit- 
nesses swearing  to  those  facts  which  have 
been  mentioned ;  but  it  cannot  be  taken  as 
true,  that  those  alleged  facts  are  true ;  it  is 
not  for  your  lordships  to  say  they  are  true  or 
£ilse ;  nor  if  witnesses  were  foimd  to  say  that 
wliat  has  been  stoted  respectinir  Perrin  was 
false,  could  you  determine  that ;  lut  whether 
you  send  it  back  to  see  whether  a  jury  would 
give  them  credit  or  not,  that  is  what  you  ate 
to  determine ;  you  are  to  send  it  back  to  let 
in  the  same  species  of  evidence  which  las 
been  already  adduced  without  success. 

As  to  Mr.  Rowan's  affidavit,  he  swears  to 
something  he  heard,  and  something  he  be- 
lieves—that must  be  taken  as  true;  that  is, 
that  he  heard  something,  and  that  be  believes 
it-— if  that  were  a  ground  for  a  new  trial,  ver- 
dict may  be  had  aOer  verdict.  Something 
has  been  spread  abroad,  that  vour  minds 
might  be  influenced  by  something  without 
doors— 41  thing  impossible.  Let  the  cry  be 
what  it  may  bv  the  seditious  and  the  Uirbulent, 
the  whole  will  be  thought  of  riditJy  on  a  fu- 
ture day.  What  has  been  said  cannot  in- 
fluence you,  who  will  determine  aocorduig  to 
the  rules  of  law.  It  is  desired,  that  you  will 
set  aside  this  verdict,  that  evidence  mav  be 
given  to  show  Lyster  is  not  worthy  of  croilit 

Oentkmen  have  argued  this  case^  certainly 
of  the  first  talents  and  ingenuity,  some  of 
them  have  had  as  much  experience  in  these 
matters  as  any  gentleman  who  has  the  ho- 
nour of  wearing  a  bar  gown;  but  I  must  say 
some  little  thmgs  fell  from  them,  which 
were  rather  extraordinary;  one  gentleman 
said  he  bad  only  sot  his  brief  the  night  be- 
fore ;  another  said  he  had  got  his  on  bis  way 
to  court;  but  they  knew  the  aflklavits  were 
to  be  made,  they  heard  them  read  the  day 
before;  something  was  sakl  of  a  case  which 
had  MS.  opposite  to  it  in  the  margin.  I  h^ 
heve  there  are  not  many  gentlemen  who  oouki 
recollect  cases  in  the  books  cited  as  from  ma- 
nuscript  cases,  and  quote  them  as  such  from 
memoiy.  I  have  used  great  diligence  upon 
the  subject,  and  agree  wiUi  Mr.  Curran,  there 
is  not  one  to  be  found.  You  are  desired  to 
set  aside  the  verdkt,  because  the  witness  was 
not  to  be  credited.  Who  made  you  judges  of 
that  ?  Are  you  the  guardians  of  the  lives,  the 
liberties,  and  the  properties  of  the  people  ? 
W'hich  of  you  determines  the  credit  of  the 
witnesses?  I  have  sat  at  my  lamp  the  most 
of  the  night,  and  have  found  nothing  like 
this.  But  I  will,  for  a  moment,  suppose  what 
I  do  not  admit,  that  it  mieht  be  a  ground  for 
setting  aside  the  verdict :  bring  it  to  the  test 
of  reason,  bring  it  to  the  bar  of  sense  where 
it  should  be  tried.    You  arc  to  set  askie  a 


verdkt,  to  let  in  evideaoe  to  the  credit  of  a 
witness;  when  his  credit  was  impeached, 
witneaaes  were  examined  to  his  oedit,  and  so 
strong  say  they  was  the  evidence  a^nwt  htm^ 
that  It  ought  to  have  destroyed  his  credit 
The  case  was  made,  witneaaes  weteexaouDed, 
and  the  whole  was  lef^  to  the  jury.  For,  mr 
lords,  it  is  a  sad  mistake  which  has  been  sent 
abroad,  that  becanae  one  witneaa  says  aco. 
ther  is  not  to  be  believed,  that  theiefore 
what  the  first  aa^  is  true.  Are  the  jury  u 
give i^all the  cicairaatanoes — tbar ownoo- 
servation — to  the  opinion  of  analher  maa 
perhaps  as  much  prejudiced  as  any?  Bjt 
hero  the  matter  was  examined;  they  vere 
prepared  with  evidence  to  the  history  of  th;i 
mattes  life,  and  after  a  verdict  is  bad  opoo 
that,  some  men  are  picked  vsp  ia  thestreeis 
to  give  some  evidence,  that  is,  that  they  io 
not  believe  the  witness,  to  eke  out  a  grouL.1 
for  settii^  aside  the  verdict,  in  a  case  -vhext 
the  objection  has  beea  aheady  made  aai 
already  tried. 

Here  incidentally  let  me  <d>eBrve  upon  aao- 
ther  part  of  the  case.  The  verdict  is  against 
evidence,  because  the  witneaaes  were  not  to 
be  behoved :  there  is  no  maa  so  young  at  the 
bar  as  not  to  aee  the  futility  of  such  an  arpi> 
ment :  a  man  may  have  discredited  himsdi 
upon  various  occasions,  and  yet  may  give 
such  testimony  accompanied  with  other  cir- 
cumstances,  as  shall  entitle  him  to  belief 
though  a  thousand  should  oppose  him.*  ^  Mv 
good  lord  primate  of  Armagh,  do  you  koov 
Mr.  Lyster?"— <<  I  do^  I  have  known  htm 
concerned  in  many  transactions  of  a  ha.«e 
nature,  he  is  not  to  be  beheved.**  What!  ii 
thatwasswora  to  b^  that  saint  uponearthyshail 
the  positive  sweanng  discredit  the  testimony 
though  it  be  aocompanied  with  chrcumstaooes 
which  speak  its  truth?  Can  that  be  law?  I 
hope  not,  far  it  ia  not  reason.  There  are 
cases  which  say  a  verdkrt  shall  not  be  set 
aside,  though  an  incompetent  vrituess  has 
been  examined,  who  was  not  known  to  be  in- 
eompetent  at  the  time.  That  is  a  stxoi^ 
case  than  the  present,  and  appliea  to  the 
ground  of  objeclian  with  raanect  to  the  jinr. 
Turner  v.  Pearte^  i  DnraCA  BasU  l\i.\— 
Wright  p.  littler.  S  Bar.  ISiftw 

*  As  to  what  shall  be  deemed  sufficient  tj 
doogate  from  the  credit  of  a  witness,  see  m 
this  CoUeckion  the  cases  of  Titus  Oates,  Vol 
X,  p.  1185;  of  Eiiabeth  ranning^  VoL  XIX, 
pp.  4A4^  000;  oi  Timstl^  Mmnk^^  Vol 
XIX,  p.  719;  andef  Catharine  Kaiaie  anJ 
FMrickOgihrio,  Vol.  XIX,  p.  1^68. 

t  In  Turner  p.  Pearte,  referred  to  bv  tbf 
learned  counsel,  Mr.  Justice  Bnllcr  said— 
^  There  has  been  no  instance  of  this  Court's 
granttne  a  new  trial  on  aai  allegataon,  that 
some  of  the  witnesses  examined  wcae  into* 
rested ;  and  I  should  be  very  soiry  to  make 
the  first  precedent.  Anciently  no  doubt  thr 
rule  was,  that  if  there  were  any  objection  id 
Uie  competency  of  the  witoeaoy  be  should  be 
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Here  I  must  trespans  upk)!)  your  lordships 
time  to  take  notice  of  another  observation. 
It  is  insisted  that  ^ou  ought  the  rather  to  let 
him  in,  becatisc  this  vn^  an  information  filed 
ex  officio  by  the  attorney-general,  by  which 
he  was  deprived  of  an  opportunity  of  Knowing 
the  witness  against  him,  and  consequently 
that  though  in  ordinary  cases  a  new  trial 
ought  not  to  be  granted  upon  that  ground, 
yet  here  it  ought.  The  gentleman  who  made 
this  observation,  was  here  again  a  little  hur- 
ried, for  if  he  had  reflected  one  moment,  he 
would  see  that  the  cases  are  precisely  the 
same.    The  party  in  an  indictment  has  no 

I  right  to  see  the  examinations  till  trial,  and 
sometimes  not  even  then.    In  an  information 

I  he  has  no  right  to  see  them.  So  that  whe- 
ther it  be  an  information  or  an  indictment,  he 

i  is  alike  forbid  to  see  the  examination.  If  he 
be  prosecuted  by  indictment,  the  examination 
will  be  returned  to  the  crown-office.    If  by 

1  information,  the  examinations  arc  put  into 
the  same  crown  office  on  the  first  day  of  the 

I       term.    It  was  said  that  in  the  case  of  an  in- 

k       dictment,  what  was  sworn  could  be  known. 

I  All  that  could  appear  would  be  that  some  of 
the  grand  jury  might  forget  their  oaths  and 

i       disclose  the  secrets  of  the  prosecution,  though 

I  examined  on  the  voir  dire;  and  it  was  too 
,  late  after  he  was  sworn  in  chief.  In  later 
times,  that  rule  has  been  a  little  relaxed,  but 
the  reason  of  doing  so  must  be  remembered. 
It  is  not  that  the  rule  is  done  away,  or  that  it 
,  lets  in  objections  which  would  otherwise  have 
been  shut  out.  It  has  been  done,  principally 
i'or  the  convenience  of  the  Court,  and  it  is  for 
the  furtherance  of  justice.  The  examination 
of  a  witness,  to  discover  whether  he  is  inte- 
rested or  not,  is  frequently  to  the  same  effect 
as  his  examination  in  chief:  so  that  it  saves 
time,  and  is  more  convenient,  to  let  him  be 
sworn  in  chief  in  the  first  instance ;  and  in 
case  it  should  turn  out  that  he  is  interested,  it 
is  then  time  enough  to  take  the  objection. 
But  there  never  yet  has  been  a  case  in  which 
the  party  has  been  permitted  after  trial  to 
avail  himself  of  any  objection,  which  was  not 
made  at  the  time  of  the  examination." 
'*  Where  it  appears  that  one  or  more  material 
witnesses  who  were  examined  on  a  trial  vere 
interested,  it  may  afterwards  weigh  with  the 
Court  as  a  circumstance  fur  granting  a  new 
trial,  provided  the  merits  of  the  case  are  doubt* 
ful;  but  as  a  substantive  objection,  I  am 
clearly  of  opinion  that  it  ought  not  to  be  al- 
lowed."    IT.  R.  719,  T  90. 

In  lister  v.  Mundell,  1  Bos.  &  Pul.  499. 
The  Court  [of  C.  B.]  observed,  that  '<  though 
it  was  unusual  to  grant  a  new  trial  on  evidence 
contx^icting  the  testimony  on  which  tbe 
verdict  had  proceeded,  discovered  subsequent 
to  the  trial,  yet  as  the  very  facts  on  which 
these  witnesses  bad  founded  thenuelves  were 
falsified  by  the  affidavits  produced,  they 
thought  it  afbrded  sufficient  ground  for  a  new 
UiaL^ 


they  are  specially  sworn  not  to  mention  what 
ap|)ears  upon  tlie  examinations.*  This  obser- 
vation was  made  without  thought,  therefore, 
and  could  not  have  been  made  for  any  good 
purpose  with  respect  to  this  motion  ;  it  was 
maue  for  nothing  but  to  impress  the  people 
with  an  idea  that  there  has  been  severity  or 
oppression  in  this  case,  not  allowable,  and 
that  the  subject  has  been  put  under  difficult 
ties,  not  occurring  in  the  ordinary  course  of 
justice.  But  upon  a  cool  inquiry  it  will  be 
found  that  the  manner  of  proceeding  makes 
no  difference  in  the  case.  If  there  be  any 
way  by  which  the  informations  in  the  crown- 
office  can  be  got  at  (I  hope  there  is  not)  he 
might  have  made  use  of  that;  but  Mr.  Rowan 
was  apprized ;  he  came  here  with  witnessed 
to  trace  facts  happening  at  various  tiroes ;  he 
put  his  defence  on  tliat.  Mr.  Lyster's  name 
was  inserted  in  the  papers,  and  it  was  noto- 
rious for  many  months  that  he  was  the  man. 
But  I  disclaim  that,  your  lordships  have  no 
right  to  know  it,  but  you  know  that  Mr. 
Rowan  came  prepared  with  witnesses  agunst 
him. 

.  Another  observation  occurs.  I  will  siip« 
pose, — ^what  I  never  will  admit  till  a  solemn 
decision  is  had, — ^that  the  objection  made  ou 
account  of  the  want  of  credit  would  be  a 
good  ground  tor  setting  aside  the  verdict,  even 
aAer  that  credit  had  been  examined  to,  or 
provided  no  witness  was  found  to  come  for- 
ward ;  vet  you  cannot  entertain  this  motion, 
for  the  Knowledge  of  the  existence  of  the  evir 
dence  since  the  trial  is  not  sworn  to.  Mr. 
Rowan  has  made  an  affidavit  tliat  he  did  not 
kuow  it;  that  affidavit  is  to  be  taken  as  true ; 
— I  believe  he  did  not.  But  he  appeared  bj 
attorney,  he  defended  b^  attorney,  and  it  is 
not  sworn  even  to  his  belief,  nor  has  bis  at- 
torn^ sworn,  nor  is  there  a  syllable  to  tell 
you  that  those  concerned  for  him  were  not 
apprized  of  the  fact.  If  these  affidavits  be 
admitted,  there  is  nothine  to  be  done  but 
conceal  every  thing  from  the  party,  to  keep 
back  that  wliich  may  eventually  serve  the 
motion  for  a  new  trial,  in  case  of  any  thing 
against  hint.  I  feel  that  if  this  were  an  ordi- 
nary case,  the  bare  statement  of  the  fact  would 
drive  the  motion  out  of  court ;  the  fbet  has 
been  inquired  into  by  the  jury;  notwith- 
standing what  has  been  said  of  the  witness, 
he  may  iHive  told  the  truth,  and  it  is  impos- 
sible it  should  be  otherwise. 

The  other  objection  is  that  one  of  the  jurors 
did  not  stand  ihdifierent,-~a  ground  of  chal- 
lenge which  was  not  taken,  and  not  havinif 

*  With  respect  to  the  oath  of  secrecy  ad- 
ministered to  the  members  ofa^rand  jury,  see 
in  this  Collection,  the  case  of  the  Earl  of 
Shaftesbury,  Vol.  Vlll,  p.  759,  and  the  note 
to  tliat  case,  p.  7  7'i.,  of  the  same  Volume ;  See 
also  the  case  of  the  Regicides,  Vol.  V,  p.  979, 
as  there  referred  to ;  the  case  of  colonel  Bay* 
ard»  Vol.  XIV,  p.  477,  and  Mr.  Barringtou's 
Obs.  ^a  18  £dw«  drd,  btat.  4,  / 

uigmzed  by  VjOOQ IC 


1131}       34  G£ORGB  III.   Proceedings  tigMnU  A.  ttmuH^  UdMM.  £$f.  [IK 
been  taken,  the  verdict  shall  be  set  aside,  and  I  nion,  even  upon  the  sttbiaei  itself ; 


the  party  have  a  new  iiial.  The  sUttite  law 
has  directed  that  in  treason  the  party  ahall 
have  a  copy  of  the  panel  a  certain  number 
of  days ;  in  no  other  case  has  the  party  such 
a  right,  he  is  to  take  hb  challenge  as  the  party 
eomes  to  tlie  book ;  that  is  the  faiw  of  the  laad, 
that  has  been  the  Minple  law  under  which  our 
ancestors  Hved  happy  for  ages,  by  which 
jurios  have  been  chosen  and  formed,  who 
have  for  afes  protected  evety  thing  dear  to 
BriUms  and  Irishmen ;  and  now,  (or  the  first  < 
time,  I  will  be  bold  to  say,  in  any  criminal  or 
civil  case,  the  verdict  is  to  be  set  aside  because 
there  lay  a  challenge  to  a  juror,  not  known  to 
the  party  at  the  time  of  the  verdict  I  will 
suppofte  that  there  was  a  principal  cause  of 
challenge  to  this  man ;  no  instance  of  such  a 
case  can  be  produced  where  that  was  a  ground 
lor  a  new  trial ;  there  is  no  necessity  to  exa- 
mine further  into  the  circumstances ;  there  is 
DO  cause  of  challenge  now  stated— What  is 
it  r  There  was  an  illumioation  in  Dublin  last  . 
August,  when  the  juror  and  Atkinson  fell  into 
conversation  of  and  concerning — ^What  ?  the  . 
Ubol  calling  the  citizens  to  arras  f  No  such 
thtng^Biit  an  illumination  takes  place  for 
the  capture  of  a  town,  they  fall  into  a  con- 
versation about  the  volunteers  in  general,  in 
which  the  juror  said,  the  country  could  not  > 
prosper  unless  Hamilton  Rowan  and  Napper  j 
UMy  Were  hanged  or  transported ;  not  a  syl-  < 
lable  fespecting  the  matter  in  hand--Not  one 
word  of  this  matter.  WouM  that  be  a  cause 
of  challenge  to  a  juror?  Most  undoubtedly 
mt— 4Uid  the  man  who  used  the  expression, 
supposing  he  did  use  it,  save  no  cause  of  elml- 
lenge,  and  now,  thougn  the  eleven  others 
•gfeed  in  that  verdict,  you  are  to  send  it  back 
to  a  new  trial— For  what?  to  have  two  triors 
awom  to  ascertain  whether  Mr.  Pcrrin  was  a 
peraon  to  be  challenged  or  not. 

The  juror  gave  an  opinion  of  different  men 
ttpOD  a  political  subject  What  man  is  there 
who  has  not  given  an  opinion  upon  such  a 


dearly  shown,  that  the  opiiuoD  wasunfiuic: 
malicious,  9  SaUc  589.*  But  aee  what  is  de- 
sired ;— supppse  it  a  cause  of  challasge,  sup- 
pose it  a  principal  cause  of  ch^lleoge,  th^& 
my  lords,  I  subauty  that  the  verdict  sbot:^ 
not  be  set  aside ;  because,  by  law  the  chal- 
lenge must  be  taken,  if  to  the  array,  before  ;i 
juror  is  sworn ;  if  to  the  poiia,  it  must  be  a.- 
each '  man  comes  %o  the  book. — So  ver* 
strong  is  it,  that  aAer  one  juror  is  sworn, 
the  ttw  will  not  allow  a  challenge  to  the 
array ;  and  yet  where  would  be  the  diffioytr; 
but  such  was  the  simfrficity  of  our  ancie'fi: 
law,  that  it  would  not  allow  it,  Uoh.  ^j. 
And  now,  my  lords,  after  the  parly  has  taken 
allthe  advantages  which  he  could  take,  a&kia^ 
questions  he  bad  no  right  to  ask,  patting 
aside  a  juror  actually  sworn  after  bavui^  the 
advantage  of  every  thing  which  he  couid 
desire ;  you,  my  loras,  awi  the  people,  (kv 
they  are  appealed  to  upon  a  Joaicial  tmi !) 
have  been  told,  that  this  trial  was  carried  qa 
by  cruel  and  unjust  means,  and  you  are  cc- 
sired  to  set  aside  this  verdict,  upoo  malscn 
suggested  in  these  affidavits,  reapectin«  a 
juror,  which  was  no  cause  of  challeiig;e,  upia 
a  s«ipposed  conversation,  as  it  seems  u>  xdc. 
touching  the  volunteers,  probably  over  a  bo«i 
of  punch,  and  not  about  the  subject  of  au« 
trial. 

I  now  come  to  the  third  objectioiit  that  t^ 
sheriff  has  been  partial :  Mr.  Rowan  swearv 
as  to  bis  belief,  that  the  sheriff  has  an  olEct 
under  govemment--is  a  militia  ofiicer,  aai 
conductor  of  a  paper,  commonly  called  a  pt- 
vernmcnt  newsDaper«-that  the  sheriff  b  prp- 
judked  acainst  nim<-^-and  that  the  panel  was 
!  returned  by  Mr.  Giffiurd,  or  his  suh  sberit. 
and  that  he  laboured  to  return  a  panel  whitii 
he  either  knew  or  believed  to  be  prejudiced 
against  Mr.  Rowan.  If  the  aAdavH  has  say 
meanifig,  it  means  this,  that  there  lay  a  chai- 
ItD^  to  the  array,  for  that  the  sheriff  was 
partial,  and  procured  a  jury  for  the  purpose 


M^ect?  If  there  be,  be  is  cold  to  the  inte^  {  of  convicting  Bfr.  Rowan.    He  is  not  pleased 


wis  of  his  country.  But  does  it  apply,  that  , 
the  man  using  such  expressions  is  not  com-  ■ 
pilent  to  meet  a  question  of  facts  upon  evi- 
d«cebefore  him,  though  the  party  may  be 
^•ncerned  in  a  partkndar  measure  not  agree- 
ing with  his  opinion.  I  may  think  the  con- 
duct of  a  man  dancerous ;  I  may  speak  of  the 
consequences  of  his  conduct  as  I  think.  But 
^ei  it  follow  that  such  a  man  passing  a  ver- 
dict upon  his  oath  upon  the  examination  of 
^riliiesses  to  a  particular  fact,  is  therefore  to 
bo  unfovourable  to  the  person  of  whom  he 
**Bd  entertained  the  opinion?  Was  there  a 
•ingle  allusion  to  tiie  matter  in  question?  It 
is  not  a  cause  of  challenge  to  a  man,  that  he 
«•»  delivered  an  opinion  upon  the  very  subfect 
he  most  have  done  it  trough  malice  and  with 
an  improper  view;  and  ihe  reason  is,  that  an 
bonest  man  may  deliver  an  opinion  upon 
what  appears  before  him.  conoeming  which, 
when  exam'med,  he  may  have  a  diffmnt  epi- 


to  inform  your  brdahips  when  he  heard  ci 
these  focts,  or  when  he  forst  formed  his  be- 
lief This  was  not  omitted  from  waint  of  re- 
collection in  hsmsdf,  or  those  who  advised 
him;  because,  in  his  affidavit  tXNiching  the 
evidence,  he  takes  care  to  teU  you,  that  be 
did  not  hear  ofit  till  after  the  trial;  so  that 
it  does  not  spp^ttr  that  Mr.  Rowan  was  ovt 
apprized  of  tnis  when  the  jury  came  into  tiie 
box—>whcn  the  vemirt  issued-  when  the  tnti 
at  bar  was  moved  for  in  Michaelmas  term,  or 
when  he  put  in  his  plea : — look  at  the  sitiu* 
tion  in  which  your  lordships  stand— fa>ok  at 
what  precedent  yon  are  called  upon  to  maie; 
yoa  let  the  man  take  his  trial,  with  an  ob- 
jection in  his  possession  that  may  aet  a»i^ 
all  the  proceeoingB,  and  he  declijiea  to  naie 
it,— the  party  is  to  be  tried  by  a  Jufy— ^ 

•  I  do  not  findibbinSaUteM;  I  presume 
2nd.  Hawkins,  589|  was  IntendctL 
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mbntlls  16  tbe  jury  ff<ir  he  made  no  chal- 
lenge), be  i»ibiind  s^i^y^  ^^^  "ow  he  sayS)  I 
had  a  came  of  chalren^,  I  took  my  chano» — 
send  me' tc»  another  trial  that  I  may  make  it. 
My  lord%  I  woidd  almost  ask,  is  this  decent  ? 
•—the  law  protects  every  man,  gives  him  a 
tight  to  have  a  ^r  jury,  th^  law  points  him 
out  the  way,  and  he  is  not  to  overbound 
fhose  limits,  to  do  that  which  has  nut  been 
don&  since  the  days  of  our  Saxon  ancestors. 
He  knew  these  &cts,  that  Gifiard  was  sheriff, 
that  he  was  an  officer  in  the  militia,  that  h^ 
had  a  place  in  the  revenue — what  had  he  to 
do?  Mr. Rowan  had  able  counsel,  men  of 
the  first  talents  and  information— his  remedy 
was  easy  and  without  delay  or  expense — why 
aotcome  in  here  and  suggest  the  ^ts?  Tf  he 
had,  the  venire  would  have  gone  to  tl^e  other 
abenfTy-atid  Gifiard  coiild  not  have  meddled. 

But  mayhap  the  other  sheriff  is  partial— 
•ugge&i  that  then,  and  if  the  objection  be  well 
founded,  the  venire  will  go  to  the  coroner. 
If  the  objection  would  not  be  sufficient  for 
that  purpose,  it  cannot  be  sufficient  for  this 
purpose.  But  it  is  »ud  he  was  not  aware  of 
this  suBgestion ;  I  will  not  impute  it  to  the 
eounseP-Mr.  Rowan  must  hive  been  aware 
of  it  when  they  came  into  the  box-^why  not 
challenge  the  array  ?  He  forgot  to  do  that, 
till  one  of  them  was  sworn ;  tlicn  why  not 
challenge  for  favour  ?  Where  are  these  men 
who  have  told  him  these  stories?  Why  do 
they  not  make  affidavits?  Why  does  he 
take  a  chance  for  a  verdict,  knowing  these 
fkcts  ?  Having  taken  his  chance,  be  now  call  s 
upon  vou  to  set  aside  t^e  verdict  upon  that. 
-^Make  that  example,  my  lords,  and  you 
overset  the  criminal  law,  that  which  is  'the 
guardian  of  our  lives  and  properties,  and  you 
make  it  de))€nd  upon  the  art,  design,  and  kna- 
vish conduct  of  those  concerned.  The  ob- 
jection is  foimded  upon  the  conduct  of  the 
sheriff;  that  condjuct  was  known  previous  to 
the  trial,  therefore  I  rely  upon  it,  that  this 
verdict  ought  not  to  be  set  Hside ;  and  if  it  be, 
it  win  be  an  example  big  with  dangerous  con- 
sequc^Dces. 

It  has  been  said,  Mr.  Giffard  did  npt  an- 
swer the  affidavits,  and  therefore  they  must 
be  taken  as  true — Mr.  Rowan  bvlieves  what 
he  has  sworn; — but  are  the  facts  true  still? 
No.  He  might  have  produced  persons  to 
prove  the  facts — Giffaru  has  not  answered 
the  affidavits,  it  was  offered  to  let  him  an- 
swer ;  but  you  must  put  that  out  of  the  case ; 
whether  he  be  ready  to  answer  them  or  not,  I 
do  not  know,  and  J  do  not  care.  I  at  once  said 
to  the  gentlemen,  I  meet  you  on  your  own 
grouttd— Giffard  could  not  make  an  affidavit 
in  this  case,  he  may  niake  one  extra-juditi;illy 
if  he  pleases. 

I  come  now  to  the  othey  objection,  which 
they  had  nd'right  to  make— the  misdircciion 
of  the  judge  :  the  eloquent  gcntjeman  upplitd 
it  as  pftasanlly  as  aiiy  serious  .subject  could 
be  applied ;  the  whole  was  sophistry  or  joke. 
—He  miputed  this  to  one  gf  your  lordships, 
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that  the  jury  were  to  find  against  Mr.  Rowanj 
because  he  did  not  show  that  the .  facts  did 
not  happen,  where  so  many  persons  were 
present.  Your  lordships  best  know  what  the 
observations  you  made  were ;  the  trial  stood 
thus^wilaesses  were  examined  for  the  pro* 
Secution — witnesses  were  examined  to  discre* 
dit  these,  which  is  always  matter  for  the 
jufy  :  there  was  clear  evidence  of  the  guili  of 
Mr.  "Rowan,  if  Uiey  believed  •  the  witnesses  ; 
but  witoQSGcs  were  produced  to  discredit  the 
first.  The  jury  were  to  C9nsider  how  far  the 
opinions  of  those  persons  were  to  have  weighty 
and  every  circumstance  was  to  be  taken  into 
consideration.  It  was.  taken  as  tr^e^  that 
there  was  a  meeting,  that  Mr.  Rowan  was 
present  at  the  meeliug,  and  the  question,  was^ 
Whether  \\»  published  such  a  paper  there  i 
if  there  was  sucli  a  meeting,  and  he  was  XiatBtet 
it. must  occur > to  every  person,  that  if  he 
wanted  to  discredit  the  witnesses,  it  oouJd  be 
Best  done  by  showing  that  .heidid  not  ]ttibtish: 
the  paper.  It  was  a  judicial  inquiry  into  a 
question  of  fact,  and  it  was  a  proper  ob^erva'* 
tion,  suggesting  itself  to  the  mind  of  any  ho». 
nest  judge,  to  say,— you  are  to  consi^erj  here 
tlicre  was  a  meeting;  if  you  believe 'that 
there  is  not  a  witness  producetl  fr^m  this 
number  to  contradict  the  evklence,  it  yras  » 
natural  observation,  but  no  directiQi^  was 
given  to  the  jury ;  your  lordships  gave  y^ur 
opinion  upon  the  libel,  —  whether  right  or 
wrong  is  not  the  inqgiry :  there  are  few-.rea^. 
sooable  men,  who  have  read  or  shall  hereaAer 
read  that  paper,  who  will  not  feel  that  it  was 
the  most  dangerous  and  seditious  libel,  pub- 
lished at  the  tune  it  was,  that  ever  eam/e  tropi 
the  press. — But  your  lordships  tokl  the  jury, 
that  notwithfttauding  what  you  sard,  they 
were  to  foro^  their  own  opmion  :  I  do  not 
rely  upon  the  want  of  notice,  but  upon  a.ftdl 
and  fair  discussion,  let  this  case  be  deoided- 
as  the  law  admits. 

One  topic  more  remains,  my  lords,  Ish^uld^ 
never  touch  upon  it,  if  so  much  had  not  been 
said  abouc  it,  more  than  ever  was  known  to 
pass  from  the  lips  of  counsel — ^1  sp^k  of  Mr. 
Howan*s  own  affidavit,  and  the  credit  to  be 
given  to  it.  I  am  not  to  speak  of  the  credit 
given  to  any  man,  it  is  not  my  provuice :  but 
It  is  the  fir;)t  time  I  ever  heard,  that  a  man- 
swe:uring  to  his  own  iuuocqnce  should  aifect 
the  determination  of  a  judge  in  a  criminal 
cjise.  A  great  press  was  made  upon  this : — 
we  were  told — I  know  not  what — and  what  if 
I  did  kr*ow,  I  choose  not  to  repeat — of  the  • 
consequences  that  might  attend  a  belief  «f 
this  i^enllcman's  affidavit:  J  am  not  appre- 
hcn^vc  of  any  conseq^uonces  from  it:  the 
public  miud.. is  tranqud  upon  subjects,  and 
whatever  tumult  or  noise  is  niade  by  the  Httle 
moL  behind  me,  or  any  where  else,  for  a  few 
hours,  or  a  few  days,  tlie  learned  aud  the  good 
>\ill  see,  that  the  case  has  been  determinod- 
upon  the  jknown  rules  of  law,  and  that  justice 
has  been  ad^niiustered  V>  tbi$  g»nlluuiaB..aa 
to  every  otKer.   ' 
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Bui  tlie  fact  is  not  as  it  has  been  insinuated ; 
he  has  not  sworn  to  his  innocence ;  he  has 
not  sworn,  that  if  the  verdict  be  set  aside,  he 
has  a  good  cause  of  defence.  He  swears  ge- 
nerally, that  the  testimony  of  the  witnesses 
is  not  true ;  not  a  syllable  with  regard  to  his 
innocence.  I  desire  to  infer  nothine  firom 
this ;  bat  I  desire  that  nothing  may  ne  in- 
ferred fi*om  what  he  has  sworn,  to  what  he 
has  not  sworn.  It  is  said  he  is  a  gentleman 
•f^eat  worth,!  know  him  not,  I  dare  say 
he  is;  if  he  be,  it  may  furnish  some  deduction, 
that  there  was  something  which  he  could  not 
deny : — ^I  desire  not  to  press  it  farther ;  that 
affidavit  can  have  no  weight  in  the  disposal 
of  this  case,  and  I  feel  sensible,  that  the  time 
will  come,  when  it  can  have  no  effect  upon 
the  people.  But  be  their  opinion  what  it  may, 
be  the  consequence  what  it  may — Fiatjustitia, 
ruai  caelum. 

Mr.  Solicitvr  General,  on  the  same  side. 
My  lords,  I  was  in  hopes  it  would  not  be  ne- 
cessary for  me  to  address  you.  This  is  the 
sixth  day  that  this  subject  has  taken  up  the 
time  of  tlie  Court,  it  is  impossible  not  to  feel 
it  as  trespassing  much  upon  your  time.  The 
subject  has  been  magnified  into  consequence 
not  necessarily  belonging  to  it;  you  have 
heard  this  case  with  dignified  patience  and 
with  dignified  attention,  with  an  exemplary 
degree  of  temper,  not  disturbed  by  the  enbrts 
of  unbridled  eloouence.  It  is  impossible  to 
escape  your  lordships  wisdom,  Uiat  by  the 
late  act  of  parliament  there  ^-as  a  latitude 

flvcn  to  the  jury  upon  the  subject  of  libels, 
he  learned  gentleman  who  laboured  this 
argument,  went  into  an  investigation  of  the 
facts,  very  briefly.  He,  in  an  argument  of 
three  hours  or  more,  a  few  days  ago,  scarcely 
took  up  ten  minutes  in  the  mvestigation  of 
facts:  he  has  fastened  the  fact  of  publication 
*' round  the  neckof  his  client;"  that  publica- 
tion was  a  calling  to  arras  to  introduce  a  re- 
form in  the  representation  of  the  people,  and 
an  emancipation  of  the  Catholics.  He  said 
the  present  publication  was  the  "  honest  effu- 
sion of  a  manly  mind.*'— Instead  of  disclaim- 
ing the  publication,  the  learned  counsel  has 
made  •*  a  wreath  of  it  to  decorate  the  brows 
of  his  client." 

This  motion  is  to  set  aside  the  verdict.  In 
3  Wils.  45,  Swaine  v.  Hall,  lord  chief  justice 
Wilmot  said.  In  this  case,  there  was  a  con- 
trariety of  evidence  on  both  sides ;  and  al- 
though I  am  still  of  opinion  that  the  weight 
of  evidence  was  with  the  plaintiff,  yet  I  dis- 
claim any  power  to  control  this  verdict  of 
the  jury,  who  are  the  legal  constitutional 
judges  of  the  fact. 

My  lords,  I  forbear  io  follow  the  learned 
counsel  for  the  defendant  through  the  vast 
variety  of  matter  which  he  has  introduced 
upon  the  occasion  of  the  trial,  with  a  degree 
of  boldness  and  freedom,  that  was  very 
unusual  to  my  ear,  scarcely  admissible  in  any 
assembly,  the  most  popular  known  to  the 
country.  Thece  was  aaother  circumstance^  I 


beg  to  put  to  your  ]ordabt|K'  miiid  ;  in  the 
progress  of  the  cross-examinations^,  it  mpftar* 
ed,  that  at  the  meeting  in  Cooe-staet,  there 
was  a  new  species  of  men,  under  the  «:loak  oC 
old  volunteers,  with  new  devices  and  new 
badges  of  sedition,  as  a  haro  divested  of  the 
royu  crown.*  ItwasmostiDdustnouslypotitt- 
ed  out,  that  they  were  th«  old,  ancient,  vohin- 
teers.  The  witness  said  the  men  were  dresGed 
in  scarlet  turned  up  with  bhie,  yellow^  &c. 
Here  was  a  declaration  of  the  fact,  that  there 
was  a  meeting :  g^ve  me  leave  to  ask,  was 
that  fact  capable  of  disproof,  namdy,  was 
there  a  meeting  of  volunteers  in  Cope-ste«et? 
— ^Did  that  fact  rest  on  the  testimony  of  an 
incredible  witness  ? — ^The  fact  happened  thir- 
teen months  ago ;  there  was  full  opportunity 
to  collect  materials,  to  disprove  what  was 
sworn  to,  with  regard  to  that  meetine.  Was 
it  notcomoetent  to  Mr.  Rowan  toai9cn9(& 
the  man  if  nis  evidence  was  untrue,  to  jprofvo 
there  was  not  a  meeting  on  the  16lh  or  De- 
cember, 1792,  of  volunteers  at  Paxdon^s? — 
That  no  man  appeared  there  with  side  arms, 
or  did  wear  those  badges  of  sedition  ?  was  it 
capable  of  disproof? — ^Not  one  of  the  150 
persons  have  oeen  brought  to  disprove  the 
evidence  of  Lyster,  that  there  was  such  a 
meeting.  There  is  not  an  affidavit  to  prove 
the  innocency  of  the  party  accused^  that  be 
did  not  publish  the  paper  in  question. 

My  lords,  is  this  a  case  in  which  your  lord- 
'  ships  can  say,  you  are  dissatisfied  with  the 
:  verdict  ?  Or  that  case  in  which  the  Court  can 
'  say,  that  justice  has  not  been  done?     It  wa^ 
'  said,  that  it  will  do  no  harm  to  send  this  case 
'  back  to  another  investi^on;  hut,  my  knds, 
>  can  you  send  it  back,  without  deciding  upon 
I  the  cre<rit  of  witnesses,  which  it  is  the  pn>- 
I  vince  of  the  jur>'  to  decide  upon?    Give  me 
leave  to  observe,  upon  the  concurring  evi- 
dence of  Morton ;   he  does  not  go  to  the  cc4- 
lateral  part  of  the  case,  he  goes  to  the  very 
principal  part,  namely,  tlie  publication  of  the 
I  paper ;    he  was  able  to  repeat  part  of  the 
paper  (which  he  said  was  read)  by  Ille^l0I^', 
viz.  **  Citizen  soldiers,  to  arms." 

This  verdict  is  sought  to  be  set  aside,  io 
order  to  give  the  defendant  an  opportunity  of 
bein^  able  to  find  more  witnesses  against  the 
credit  of  Lyster,  when  he  has  already  ransack- 
ed the  province  of  Connaught  for  evidence. 

If  you  do  set  aside  the  verdict,  upon  the 
ground  of  these  affidavits,  you  do  not  eive 
Lyster  an  opportunity  of  vindicating  his  Sa- 
racter,  which  has  been  depreciated  on  the 
present  occasion. 

This  verdict  is  sought  to  be  set  a»de  upon 
the  ground  of  the  challenge  to  the  jury.  I  am 
bold  to  say,  there  is  not  a  single  authority  in 
the  law  books  to  show  where  a  verdict  has 
been  set  aside  for  matter  of  challenge.  If  the 
juror  was  competent  at  the  time,  you  will  not 

*  No  such  fact  appeared,  or  was  asserted, 
on  the  direct  or  cross-examioatioa  of  any  of 
the  witnesses.    Orig,  Ed. 
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set  the  verdict  aside  for  cliallenge  to  the  jury. 
There  are  authorities  which  do  say,  that  a 
challenge  for  coiDpeteocy  is  not  a  ground  for 
granting  a  new  trial.  See  the  Compleat  Jury- 
man, 961.  There  the  law  with  respect  to 
challenges  to  jurors  is  fully  laid  down,  and 
several  cases  referred  to. 

As  to  the .  objection,  that  the  sberifF  was 
partial ;  a  sheriff  is  the  returning  officer  in- 
trusted by  law ;  if  Mr.  Rowan  had  suggested 
the  objection  at  the  time,  before  any  of  the 
jurors  was  sworn,  no  doubt  your  lordships 
would  have  postponed  the  trial,  or  issued  a 
'tenire  to  the  coroner ;  on  this  ground  there- 
fore this  motion  cannot  be  supported. 
'  This  is  the  first  time,  in  the  history  of  cri- 
jninal  proceedings,  where  an  eloquent  charac- 
ter has  with  unbridled  liberty  said,  that  there 
were  conspiracies  formed  asainst  his  client. 
-who  stood  in  the  alternative  between  guilt  and 
snartyrdom ; — if,  said  he,  his  client  should  be 
ibund  guilty,  he  has  been  the  victim  of  a  per- 
secuting combination;  it  was  one  question 
)m)w  far  this  combination  was  to  reach.  Give 
«e  leave  to  consider  this  eulogium  to  be  of  a 
dangerous  and  seditious  tendency,  a^iust  the 
juriMiction  of  this  country.  The  solemn  and 
oool  investigation  of  matters  criminal,  is  not 
driven  as  yet  to  appeals  to  the  people.  Much 
has  been  said  about  the  liberty  of  the  press; 
the  best  mode  to  preserve  the  heedom  of  the 
press,  is  to  curb  its  licenUousncss.  The  most 
popular  character  that  ever  existed  in  Eng- 
land, lord  Camden,  on  the  decision  of  a  case 
mentioned  in  the  State  Trials,  gave  his  opi. 
nion  on  the  dangerous  consequences  of  libels ; 
he  said,  that  they  excited  discontent  against 
the  government,  and  tended  to  destroy  the 
liberty  of  the  press  by  its  licentiousness,  and 
said  that  the  worst  government  was  better 
than  no  government  at  all.* 

It  has  been  a  fortunate  event  for  this 
country,  that  this  matter  has  been  brought  to 
trial ;  if,  in  consequence  of  the  summons  to 
arms  by  the  publication  of  Uiis  paper,  the 
people  m  arms  had  by  force  overawed  the 
government ;  if  the  people  in  arms  had  pro- 
ceeded to  act,  the  gentleman  who  now  stands 
at  the  bar  for  publishing  a  libel  and  cbar^d 
to  be  a  misdemeanor,  would  be  accused  of 
high  treason  against  the  state ;  if  there  had 
been  one  act  of  force  committed,  by  the  cla- 
morous rabble,  who  shouted  yesterday  at  your 
bar,  in  consequence  of  this  summons  to  arms, 
it  would  fasten  the  crime  of  high  treason  upon 
this  gentleman.  It  has  been  a  most  fortunate 
circumstance,  that  a  proclamation  did  issue, 
it  quelled  this  paper  trumpet  of  sedition. 
The  gentleman  at  the  bar,  in  every  other 
department  of  life,  is  an  honourable,  a  good, 
and  a  virtuous  citizen,  the  friend  of  his 
country ;  but  he  is  a  mistaken  zealot  in  point 
of  politics;  a  mad  philanthropist. 

The  new  scheme  of  searching  for  an 
»         ..»  I  ■    ■■   ■    ■-.-■■■  I   — — —         ■■■-    ■ 

*  See  the  Case  of  Seizure  of  papers,  Entick 
V.  CvmgUm,  aati  Vol  XIX.  p,  1074. 


Utopia,  a  nation  perfect  In  every  respect,  has 
driven  millions  to  their  graves ;  is  that  the 
country  which  has,  in  the  language  of  tha 
paper  in  question,  got  the  start  of  us  ? 

I  do  rejoice  that  this  trial  was  had,  fo**  it 
has  saved  that  individual  character,  of  whom 
most  men  speak  good  things,  and  I  am  one  of 
those,  who  nave  the  honour  of  knowing  him ; 
but  to  let  him  go  on  uncontrolled,  might  be 
dangerous  to  himself,  he  might  pull  down  tha 
building  upon  himself— he  lives  to  look  at  the 
image  of  his  king  before  him.  He  has  bad 
the  most  patient  trial  I  ever  knew  in  the 
annals  of  this  country. 

Mr.  Franklandy  on  the  same  side. — Every 
observation,  every  case,  and  eveiy  principle  of 
law,  has  been  so  veiy  fully  stated  by  Mr. 
Attorney-general,  that  I  feel  it  necessary  to 
compress  what  I  have  to  say,  into  the  nar- 
rowest compass ;  and  afler  so  much  has  been 
said  by  the  learned  gentleman  who  spoke 
last,  I  shall  be  very  brief.  The  avowed  per- 
sonal regards  for  the  gentleman  at  the  oar^ 
which  the  learned  counsel  have  for  him,  have 
called  forth  the  most  splendid  display  of 
talents  that  has  been  known ;  but  I  consider 
this  case  merely  as  a  case  between  the  king 
and  a  common  traverser ;  if  this  motive  bad 
not  called  forth  the  exertion  of  the  eminent 
abilities  of  the  learned  counsel,  this  motion 
oucht  to  have  been  decided  in  ten  minutes. 

Mr.  Rowan  now  applies  to  the  discretion  of 
this  Court  upon  many  affidavits,  in  none  of 
which  he  has  stated  one  substantive  case  to 
make  upon  a  new  trial.  Ue  has  made  two 
affidavits  himself,  in  neither  of  which  he  has 
stated,  that  he  is  not  guiltv  of  the  crime 
charged.  Upon  these  affi(favits  have  you 
ground  to  say,  first,  that  this  verdict  is  con- 
trary to  justice  ?  That  the  verdict  was  founa 
upon  false  evidence  not  deserving  any  credit  ? 

I  will  admit  that  there  is  an  analogy  in 
principle,  between  criminal  and  civil  cases ; 
but  I  will  be  bold  to  say,  there  is  not  a  case  in 
the  books,  considering  the  circumstances  that 
arise  in  this  case,  where  an  application  has 
been  made  for  a  new  trial.  There  is  no  case 
where  a  new  trial  has  been  granted,  merely 
because  the  witness  produced  had  spoken 
falsely.  However,  supposing  it  was  a  grouna 
for  an  appUcation,  then  look  to  the  circum* 
stances  attending  this  case.  You  cannot  for- 
get that  the  traverser  and  his  counsel  came 
prepared  to  impeach  the  character  of  Lyster. 
The  jury,  it  must  be  presumed,  hasweighea 
the  evidence ;  they  found  a  verdict.  Do  you 
now  send  back  this  case  to  a  new  trial,  be- 
cause the  person  who  has  sworn  that  Mr. 
Rowan  did  publish  the  paper  at  such  a  meet- 
ing in  Cope-street,  has  sworn  false  ? 

In  cases  of  this  kind,  your  lordships  will 
look  with  eagles  eyes.  The  Court  will  never 
set  aside  a  verdict  on  the  ground,  that  a  wit^ 
ness  produced  has  sworn  false,  liiis  Lyster 
sboula  be  indicted  for  penury,  and  then  these 
two  men  may  brine  rorwsLrd  the  circum- 
stances; but  It  would  be  absurd  to  set  aside 
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the  verdict  against  Mr.  Rowan  upon  the  affi-  t  divils  would  not  constitute  a  good  '^^^I'^^^g^ 
davits  of  those  two  persons,  who  have  sworn  |  to  the  poll,  or  to  the  array.  This  appears 
that  Ly'^te^  perjured  himself  on  some  other  i  from  the  triors  oath  in  Co.  lit.  to  detemuDe 
particular  transactions.  In  every  appHcat'on  \  whether  you  are  bound  to  Lok  tu  the  wxird» 
for  a  new  trial,  upon  the  allegation  that  cvi-  of  tliisafBdavit.  SuppuMog,  butnotadmituagf 
dence  has  been  discovered  which  was  not  [  that  the  juryman  did  use  the  words  tata* 
Icnown  antecedent  to  the  trial,  an  affidavit  of  i  tioned  six  months  Lefure  the  trials  before  be 
not  only  the  party  himself,  but  also  of  hi«  |  was  sworn,  it  was  not  a  good  cruise  uf  chal. 
attorney  is  required.  Now,  give  me  leave  to  ;  lenge  to  the  poll: — suppose  that  bix  mootht 
ask,  why  these  grounds  arc  stated  upon  this  ago,  the  wordj»used  by  a  jurymaa  were  these, 
affidavit  of  ^ir.  Rowan  himself,  and  not  of  '*  Mr.  Rowan  has  committed  murder/*  whea 
Mr.  Dowling,  his  attorney  upon  record?  If  the  juror  came  to  be  sworn  on  the  trial  iuur 
you  should  grant  a  new  trial,  when  this  neces-  days  ago,  on  a  charge  for  a  mibdcineanor,  the 
ear}'  ingredient,  the  affidavit  of  his  attorney,  juror  inigbt  siiy,  my  mind  is  now  disabused,  I 
has  Dot  been  complied  with,  would  not  every    was  under  an  error  when  1  did  speak  the 


attorney  in  the  hall,  the  instant  he  was  cm- 
ployed  "to  defend  a  client  charging  him  with  a 
tnisdemeanor,  say  to  him,  do  you  h^ten  to 
no  one  ;  do  not  inquire  about  your  defence ;  I 
shall  shut  the  mouth  of  every  man  to  you 
upon  the  subject,  and  go  to  trial,  and  give 


words  mentioned,  but  I  never  made  any  de- 
clarations upon  the  matter  in  issue.  The 
trior's  oath  is,  '<  to  enquire  whether  the  juror 
stands  indifferent  as  to  the  matter  in  issue  be- 
tween the  parties.''  Give  me  leave  to  say, 
that  by  the  principles  of  law,  the  court  wul 


yourself  a  chance  of  a  verdict  of  acquittal;  if    never  send  a  c^useback  to  be  tried  on  account 


you  should  happen  to  be  acquitted,  it  is  well ; 
but  if  the  vernirt  should  be  ao;ainst  you,  then 
apply  to  the  Court  to  set  aside  that  verdict, 
upon  the  ground  of  facts  which  I  now  tell  you 
of,  and  which  you  can  sweru  has  come  to 
your  knowledge  since  the  trial  Let  it  not  be 
understood  thai  I  mean  to  apply  that  there 
was  such  a  scheme  between  the  present  par- 
tics.  No ;  but  I  am  adducing  a  case  to  the 
Court.    I  would  not  have  it  imagined  that  I 


of  the  words  spoken,  as  charged  in  this  am- 
davit,  unless  the  words  spoken  were  such  ai 
in  law  would  be  a  good  legal  challenge  to« 
favour. 

The  objection  made  to  the  sheriff,  as  return* 
iog  officer,  is  for  partiality.  I  was  astonished 
when  the  traverser  and  the  counsel  came  for- 
ward on  a  motion  to  set  aside  the  verdict,  be- 
cause the  defendant  knew  a  &ct,  without 
hen  be  came  to  the  knowledge  at 


statm*; 
impute  any  thing  in  the  case  I  have  supposed,  *  that  tact,  which  would  be  considered  asa^ood 
to  tlic  present  defendant ;    he  is  a  man  of  ,  legal  challenge  to  the  array.    Is  it  because  « 
honour ;    but  courts  will  decide  upon  estab-  I  man  is  proprietor  of  a  newspaper »  has  a  place 

in  the  revenue,  and  holds  a  coaimi:siSion  in  t^ 
militia,  and  he  returns  the  jury — is  thai  a 


fished  general  nilos,  applicable  to  the  case  of 
ever)*  man. 

The  notice  in  this  case  is  very  generally 
shaped ;  is  he  to  be  granted  a  new  trial  upon 
the  ground  stated  by  these  affidavits  ?  Nothing 
canoe  more  clear  tdan  thattlie  defendant  had 
a  knowledge  that  Lyster  was  to  be  produced 
against  iiim.  Lyster  was  examined,  and  wit- 
nesses were  cxa  n  li  ned  to  di'^c  red  it  h  i  m .  W  ill 
it  he  contended  that  there  was  not  evidence 
for  the  jury  to  weigh  and  deliberate  upon  ? 
The  verdict  of  the  jury  shows  they  did  decide 
on  Lyster's  evidence.  To  say  therefore,  that  , 
this  is  a  verdict  against  evidence,  is  utterly 
untenable;  it  is  not  a  verdict  a^inst  evi- 
dence ;  it  comes  then  to  this,  is  it  a  verdict 
against  the  weight  of  evidence?  Will  your 


good  cause  of  clialleoge  to  the  array  ?  But,  if 
It  has  any  weight,  when  did  Mr»  Kcnran  coow 
to  the  knowl^ge  of  those  facts  ?  Mr.  Rowan 
could  have  made  his  objections  belbie  the 
trial ;  he  had  a  knowledge  of  these  iacis,  be 
knew  that  Mr.  Gi£&rd  was  proprietor  of  a 
newspaper  called  a  government  newspaper, 
had  a  place  in  the  revenue,  and  held  a  com- 
mission in  the  miUtia.  He  could  tbep,  by 
an  affidavit,  have  applied  to  the  Couit,  slating 
that  he  could  not  have  a  fair  trial.  Vour 
lordships  would  no  doubt  have  postponed  tha 
trial. 

I  do  not  find  in  the  notice,  any  mention 
made  relative  to  any  misdirection  in   the 


lordships  e^.tabUsh  such  a  rule  as  this?  Vou  I  judge.  The  Court  was  uuanimousy  the  vbole 
i^cvcr  will  interpose  with  the  province  of  the  matter  was  left  to  the  jury,  who  were  tuld 
jury  :  the  C(iurt  will  not  say  it  was  a  "verdict  that  they  were  to  judge  of  the  credit  thev 
i^inst  the  weight  of  evidence,  the  whole  of  would  give  to  the  witnesses.  Mr^  Rowan's 
the  evidence  did  go  to  the  jury,  and  upon  that  |  being  at  the  meeting  was  a  fiict  admitted ; 
evidence  the  jiu-y  were  competent  to  decide.  for  on  the  cross-exammation  of  Lyster  it  wa 
As  to  the  second  ground,  that  some  of  the    pressed  by  the  counsel,  that  the  meeting 

jury  were  prejudiced  against,  and  at  enmity  ,    •-*'''»'<'•' — '-» — '-— * -^--  *»--- 

with  the  traverser. — Upon  that  ground  I  was  1 
told,  that  Mr.  Curran  laid  down  the  position  i 
from  a  case  in  5th  Bacon  which  referred  to  i 
7th  Modern,  67,  where  a  challenge  for  favour 
is  a  good  cause  of  setting  aside  a  verdict. 
Supposing  the  case  to  be  in  point,  yet  in  the 
pre&eot  cas^  the  iacU  set  forth  in  these  affi- 


i^ted  of  the  old  volunteers,  that  their  i 

was  scarlet  with  different  cotoured  icings. 
The  fact  of  Mr.  Rowan  being  at  that  meetini^ 
was  proved  by  Morton,  and  he  said  he  hear) 
part  of  the  paper  read,  as  ^'  Citizen  aoldiets, 
to  arms  !'*  There  were  near  900  persons  at 
that  meeting ;  that  was  the  hct  capable  m 
disproof;  il  so,  there  haft  no(  been  saingU 
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person  produeed  to  disprove  it ; 
volume  Qf  .cvi(lei)ce  of  tUe  truth. 

I  xi^^si  say  I  rejoice  at  heariog  thi&  volub- 
tary  eulogium  ou  tib  private  character.  Tiiat 
ha3  nothiug  to  do  witL  applying  to  yourdis- 
jcretioD  jto  set  aside  the  verdict,  which  twelve 
men  on  their  oalii9  have  found.  Tliis  motion 
ought  not  to  have  taken  up  ten  minutes  of 
your  lordships'  time.  I  thmk  there  is  no 
ground  to  set  aside  the  verdict. 

Mr.  Prime  Serjeant,  on  the  same  side. — My 
lordsy  unless  your  lordships  please^  I  have  no 
desire  to  speak  on  this  motion. 

Court. — As  you  please; — use  your  own  dis> 
cretion. 

Mr.  Prime  Serjeant. — My  lords,  I  am  coun- 
sel on  the  part  of  the.  Crown.  Thi^  ^ase  is 
totally  different  from  any  case  in  the  books. 
It  is  imneoessary  to  go  ijito  the  detail  of  the 
evidence  on  which  your  lordships  have,  in 
fact,  given  yoyr  opinion.  This  is  a  motion 
niade  to  set  aside  the  verdict,  where  no  evi- 
dence on  the  part  of  the  defendant  was  ad- 
duced, but  merely  to  discredit  thewi^nesspro- 
duced  on  tlie  part  of  the  prosecution,  Tney 
ask  you  to  step  out  of  your  proper  spherfs,  to 
judge  of  the  credit  of  the  witnesses,  which  is 
tlie  province  of  the  jury  only  to  do.  Where 
^evidence  has  been  adduced  on  both  sides,  the 
coiu-t  may  give  their  opinion  to  the  jury, 
where  the  weight  of  evidence  lie$,  but  the 
jury  are  to  determioe  as  to  the  evidence  and 
the  credit  they  will  eive  to  it.  I  should  ap- 
prehend tliere  woulcTbe  a  clamour  agaiust  the 
Court,  if  your  lordships  were  to  step  oQ'  the 
bench  into  the  jury  box ;  because  the  Court 
has  nothing  to  say  to  the  credit  of  the  wit- 
nesses.  V^ere  you  to  set  aside  this  verdict,  it 
would  be  taking  away  the  opinion  which 
twelve  men  on  their  oaths  have  formed,  and 
which  opinion  the  jury  were  bound  by  the  law 
of  the  land  to  entertain.  Therefore,  on  the 
ground  of  the  verdict  being  contrary  to  evi- 
dence, or  to  the  weight  of  evidence,  in  a  case 
where  there  was  np  evidence  on  one  side, 
there  is  not  a  man  of  common  understandii^ 
Xhki  cannot  say  there  is  no  ground  for  this 
motion. 

It  is  said,  that  a  juror  was  prejudiced  against 
the  traverser.  If  there  was  any  contrariety 
of  evidence,  if  there  was  any  point  on  which 
that  prejudice  was  to  operate,  if  there  was  any 
scruple  of  evidence  on  one  side,  and  prejudice 
was  to  give  wav  to  that  scruple^  there  might 
be  some  weight  in  the  objection,  but  here 
there  was  nothing  to  exercise*  his  prejudice 
upon ;  there  is  therefore  nothing  in  this  ob- 
jection as  a  ground  to  set  the  verdict  aside. 
If  five  hundred  witnesses  had  come  forward  to 
say,  that  Lyster  is  not  to  be  believed  upon  his 
oath,  it  is  not  for  the  court  to  determine,  but 
solely  for  the  consideration  of  the  jurors. 
The  jury  must  determine  whether  Lyster  was 
deserving  of  credit,  or  not;  even  if  this  objec- 
tion had  more  weight  than  it  has,  the  door  is 
sbut  upon  it,  as  against  the  traverser.  The 
whole  of  tfaecaae  ««n|  to  the  jui;y,  and  by 


their  .verdict  it  apy^s,  ^hat  th^y  did  nv^ 
credit  to  what  was  said  by  Lyster.— 2  Atkins 
^9,*  an  issue  was  directed  ^  try  the  vali- 
dity of  a  deed,  a  witness  sMore  to  ihti  execu<^ 
^ion  of  the  bond  at  a  cert^ip  tin^e  and  place. 
Before  the  trial,  tlie  defendiwU  in  the  action 
gave  notice,  he  would  impeach  the  credit  of 
the  witness,  because  he  was  abroad  at  the  time 
of  the  alleged  attestation  t/u  the  deed.  Tho 
case  went  to  trial ;  Uiere  was  a  verdict  on  the 
evidence  intended  to  be  impeached.  Th0 
party  applied  for  a  new  trial,  on  afiidavit,  that 
the  person  was  at  a  different  place  when  th« 
deed  was  alleged  to  have  been  executed.  Tho 
Courtf  said  they  would  not  entertain  the  nio? 
tiop ;  he  ought  to  have  cpmc  prepared  at  the 
frial ;  we  will  not  now  give  you  an  opportu- 
nity of  bringing  on  your  witnesses  at  a  new 
trial. 

With  respect  to  the  incredibility  of  Lyster, 
three  witnesses  were  examined,  and  now  jrpur 
lordships  are  called  upon  to  have  an  examinar 
tion  of  Clarke,  who  appears  to  have  beep  the 
hair-dresser  of  Lyster,  and  to  let  in  the  evi- 
dence of  Mr.  CouLtry  that  Lyster  does  not  der 
serve  credit,  after  the  examination  of  threo 
witnesses  to  that  point  at  the  trial.  Is  thc^ 
hesitation  of  Mr.  Blake  to  impeach  the  cha- 
racter of  Mr.  Lyster  ?  Or  the  positive  asser- 
tion of  any  man  ?  With  respect  to  the  public 
principles  and  character  of  witnesses,  arc^ 
they  to  be  again  inquired  into,  after  they  had 
gone  through  the  fiery  ordeal  of  a  cross-exa-^ 
mination  f  The  Court  would  not  permit  it, 
after  the  witness  had  gone  from  the  table. 
As  to  the  general  character  of  Lyster,  it  could 
not  be  gone  into :  evidence  did  not  go  to  the 
point  that  he  did  deserve  credit  or  not.  4a 
objection  is  made  on  account  of  the  dedarfi- 
tion  of  the  juror;  it  was  not  a  declaration  of 
any  opinion  as  to  the  matter  in  issue  between 
the  parties;  such  declarations  therefore,  conl^ 
not  be  the  ground  9^  ^  challenge  to  the  juror* 
2  Hawkins  689. 

If  there  be  objections  to  a  juror  for  partia^ 
Uty,  it  would  be  a  ground  of  challenge,  if  ac- 
companied with  some  particular  instances  of 
malice.  The  law.  ipakes  ill  will  in  a  juroc 
necessary  to  support  the  cause  of  challenge. 

The  charge  against  the  sheriff  is  that  he  did 
impanel  persons  prejucjiced,  and  at  enmity 
against  the  defendant;  but  no  particular  pre- 
judice is  mentioned  in  the  affidavit:  Mr. 
Uowan  does  state  he  heard,  and  believes,  that 
Mr.  Gi£^  is  conductor  of  a  newspaper^ 
ceUed  a  government  newspaper,  &c.  It  is  not 
said  that  Gi0^rd*s  labours  were  successful,  ao^ 
as  to  have  a  ungle  person  on  the  jury  who 
was  unfairly  prejudiced  against  defendant* 
Mr.  Eowan  has  not  sworn  that  the  panel 
was  absolutely  composed  of  persons  prejudiced 
against  him,  and  such  were  chosen  by  the 
contrivance  of  Mr.  Gifiard :  this  was  in  the 
nature  of  a  challenge  to  the  anay  made  par- 

■'    ■ mi"¥ 

*  Richards  v.  Symes. 

t  Lord  Chancellor  Hardwicke* 
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tiaUy,  UmNigh  themiaooodiict  of  the  letunuDg 
officer. 

As  to  the  incompetoiCY,  it  is  no  ground  to 
set  aside  the  verdict ;  judge  Grose  says,  *^  as 
to  the  question  of  cooopetency  of  witnesses 
afkr  trial,  on  a  motion  for  a  new  trial,  we  are 
Wand  to  reject  such  testimony  now ;''  though 
a  decision  of  competency  peculiarly  belongs 
to  the  Court,*  1  Dumfonl  and  East's  Reports, 

Locke  says,  that  where  a  transaction  is 
done  in  open  da^r,  where  there  is  a  possibility 
•f  contraoicting  it,  not  contradicting  it  is  an 
admission  of  the  (act.  The  observations  men- 
tioned will  have  a  conclusive  effect  upon  the 
mind  of  every  man  that  hears  me. 

Adjourned  to  Friday,  February  the  7thy 
1794. 


Friday^  Fehruary  7,  1794. 

This  day  the  Court  proceeded  to  deliver 
their  opinions  Meriatim. 

The  Earl  of  CUmmell^  lord  chief  justice.— 
This  is  a  motion  made  on  behalf  of  the  tra^ 
iFerser,  Archibald  Hamilton  Rowan,  founded 
on  a  notice  dated  the  third  of  February  instant : 
and  it  is  to  set  aside  the  verdict  had  against 
him  in  this  cause;  first,  as  beine  contrary  to 
the  iustice  of  the  case,  as  founded  upon  folse 
evidence,  and  upon  testimony  not  deserving 
of  any  credit.  The  second  eround  is,  that 
some  of  ihe  jury,  who  found  the  verdict,  were 
prejudiced  and  at  enmity  with  the  traverser, 
and  had  declared  that  opinion  before  they 
urere  sworn  upon  the  jury.  The  tliird  groimd 
is»  because  the  sheriff  who  arrayed  the  panel 
was  prejudiced  against  the  defendant,  and  did 
array  the  panel  so  as  to  have  him  tried  by 
an  unfair  jury. 

The  motion  is  stated  to  be  founded  upon 
six  affidavits  (of  which  I  have  copies,  as  have 
my  brothers),  stated  to  have  been  filed  in  this 
cause  on  the  third  of  February,  stating  the 
nature  of  the  case,  and  the  reasons  to  be  of- 
fered. The  motion  was  called  on  that  day, 
and  ordered  to  stand  for  the  next  day,  when 
another  ground  of  objection  was  made  in  the 
argument  of  the  motion,  or  suggested  by 
eotmsel,  founded  upon  an  observation  stated 
from  his  memory,  and  imsupported  bv  any 
oath;  which  he  aigued  from,  as  if  used  by  me 
in  my  charge  to  the  jury ;  which  I  shall  take 
notice  of  in  its  proper  place.  The  affidavits 
to  the  first  point  in  the  notice,  for  I  have  en- 
deavoured to  class  them  so  as  to  make  them 
intelligible  to  every  person ;  the  affidavits,  I 
aay ,  to  the  credit  of  Lyster,  are  three : 

Isl.  Clarke,  the  peruke-maker,  who  b  of 
opinion  that  Lyster  is  not  to  be  credited,  as 
be  believes,  because  in  a  suit  in  the  court  of 
conscience  he,  Lyster,  perjured  himself,  by 

♦  The  words  of  Mr.  Justice  Grose  are  «  As 
to  the  competency  of  the  witnesses,  it  is  not 
contended  that  in  point  of  law  we  are  bound 
to  reject  their  testmiony  now/'  1  T.  R.  7«0^ 
Turner  v.  Fev te. 


deoymg  anr  aojuainlaiioe  with  Mm.  T^ 
next  is  Coultry,  a  gentleman,  who  is  of  the 
same  opinion,  because,  he  says,  Lysler  ocf. 
jured  himself  respecting  a  horse,  and  madp  i 
false  affidavit  in  the  name  of  has  bctytncr. 
whom  he  personated.  Mr.  Rowan,  in  one  <.: 
his  affidavits,  for  he  has  made  two,  i^so  swer^ 
to  the  same  points ;  that  he  belieres,  if  tfat-*^ 
two  persons  had  attended  at  the  trial  aci 
lieen  examined,  this  witness,  Lyster,  wot^ 
have  been  totally  discredited.  That  l>. 
swears  is  his  belief,  and  I  dare  say,  that  xis- 
pression  is^  made  upon  his  mind.  And  be 
adds  fiuther,  that  from  what  he  aiDd  h> 
friends  are  dailv  hearing,  he  has  do  doubt  a 
proving  fully,  that  Lyster  is  desenring  of  l) 
credit  on  his  oath.  These  are  to  the  fii^ 
point. 

Touching  the  second  point  in  the  notitf . 
that  is,  the  partiality  or  prejudice  of  the  jurr. 
or  some  of  ttiem,  William  Atkinson,  a  watrn- 
maker,  has  made  an  affidavit,  statii^  that  ia 
August  last,  on  an  occasion  of  soofte  illumine 
tion,  he  had  a  conversation  with  Mr.  Peirin, 
one  of  the  jurors,  respecting  the  ▼ohmteers; 
and  that,  with  respect  to  the  body  in  gencnl 
he  spoke  with  acrimonious  language ;  bet 
particularly  with  respect  to  HamiltonRowan: 
that  he  and  Napper  Tandv  deserved  to  be 
hanged,  or  the  country  would  never  prosper, 
or  to  tluit  efiect ;  and  Mr.  Porter  swears  tfait, 
since  the  commencement  of  this  prosecotioD, 
and  before  the  trial,  Mr.  Pertin  made  use  of 
some  other  expressions  of  the  same  sort ;  and 
Mr.  Rowan  swears,  that  he  believes  that  souk 
of  the  jurors  did,  previous  to  his  trial,  use 
expressions  tending  to  asperse  him,  therefore 
they  were  healed  against  him,  and  had  im- 
pressions in  their  mmds  un&vourable  to  him. 

With  respect  to  the  third  point  in  the  no- 
tice, Mr.  Rowan  swears  he  heard  and  behervs 
that  sheri£F  Gifiard,  by  whom,  or  by  iriiose 
under-sheriff,  the  panel  has  been  arrayed,  is 
the  conductor  of  a  paper  generallv  anderstood 
to  be  a  government  paper ;  that  he  has  a  lu- 
crative office  in  the  revenue,  and  is  an  officer 
in  the  Dublin  militia;  and  that  he  is  stronglj 
prejudiced  against  him,  and  did  labour  toba^e 
such  a  panel  arrayed,  of  such  men  as  he 
knew  were  un&irly  prejudiced  sijgainst  him. 

These  are  the  affioavits  touching  the  three 
grounds  stated  in  the  traver9er*s  notice.  And 
as  to  the  general  merits,  Mr.  Rowan  further 
states,  that  he  was  present  during  the  trial, 
and  that  he  heard  the  evidence  given  by  Ly^ 
ter  and  Morton,  charging  him  with  Ibitld; 
read,  distributed,  and  published  the  paper  to 
Pardon's  school,  and  he  swears  that  said  tf$- 
timony  is  utterly  false.  This  be  posittvelv 
swears  to ;  but  he  does  not,  however,  deny 
any  of  the  particular  facts  alleged  in  the  inibr> 
motion  agunst  him ;  as  to  that  he  bstlent,  and 
he  undeitakes  to  contradict  no  hxX  sworn  in 
the  evidence  aainst  him,  bat  thai  wl^  I 
have  mentioooo. 

Thus  stand  the  affidavits  iqxn  which  this 
motion  is  grounded.    It  nay  not  he  amiss  10 
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five  a  short  history  of  tikis  case,  so  far  as  we 
ave  judicial  knowledge  of  it,  in  order  to  throw 
light  upon  the  situation  in  which  Mr.  Rowan 
stood  when  his  trial  came  on.  He  was  ar- 
rested in  consequence  of  the  publication  in 
question,  above  a  year  ago^  and  gave  bail  to 
that  arrest,  before  liilaiy  1793,  viz.  on  the 
UOth  of  December,  1792  (I  believe  1  am  not 
mistaken  but  it  is  not  very  material), 
and  the  first  information  ex  qffieio,  for  that 
is  not  the  one  on  which  he  has  been 
tried,  vras  filed  Uilaiy  1793;  and  now  I 
speak  of  what  passed  in  this  court.  On  the 
sixth  of  May  last,  near  nine  months  before 
his  trial,  in  Easter  term,  which  ended  the 
thirteenth  of  May,  Mr.  Emmet  moved  to  va- 
cate his  recognizance :  Mr.  Attorney  General 
consented.  Mr.  Rowan  and  his  bail  appeared 
in  court,  and  it  was  vacated,  as  he  was  ready 
to  be  tried  upon  that  information :  next  was  a 
motion  on  his  behalf,  by  the  recorder  of  the 
city  of  Dublin,  to  appoint  a  day  for  his  trial 
in  the  term  following;  that  motion  was  made 
in  Trinity  term,  but  the  attorney-general  ap- 
plied to  the  Court,  stating,  that  he  had  disco- 
vered an  error  in  the  information,  and  entered 
9l  noli  proKqui ;  accordingly  no  trial  was  ap- 
pointed. A  new  information  was  filed,  and 
)n  Michaelmas  term,  several  weeks  after  the 
city  sheriffs  were  chosen,  a  trial  at  bar  was 
moved  for,  and  a  daj  appointed  in  this  present 
term  (the  twenty-mnth  of  January).  On  the 
eleventh  of  November  last,  the  attorney-ge- 
neral moved  to  amend  the  information,  oy 
striking  out  one  of  the  innuendos.  The  recor- 
der appeared  on  behalf  of  Mr.  Rowan,  and  said 
he  was  instructed  not  to  oppose  it.  On  the 
twenty-ninth  of  January  the  trial  was  called 
on,  and  no  challenge  having  been  taken  either 
to  the  array  or  to  tne  polls,  either  principal,  or 
to  the  favour,  the  jury  were  sworn,  ana  tried 
the  cause.  There  were  questions  put  to  some 
of  the  jury  touching  their  opinions,  whether 
they  had  declared  them  or  not,  upon  the 
matter  in  issue :  one  of  them  having  said, 
after  he  was  sworn,  that  he  had  given  some 
opinion,  he  was  withdrawn  by  consent :  nor 
was  it  objected  to  by  the  crown  lawyers :  and 
these  ouestions,  which  are  said  in  the  books 
to  tend  to  reproach,  were  asked,  and  not  ob- 
jected to. 

I  must  here  invert  the  order  of  the  points, 
to  make  it  more  clear,  by  following  the  order 
of  time  ?  the  first  objection  then,  is  that  stated 
by  Mr.  Rowan's  affidavit  to  the  sheriffs  pa- 
nel. He  swears  that  Giffard,  by  whom,  or  by 
whose  sub-sheriff,  the  panel  was  arrayed,  is 
conductor  of  a  newspaper,  eenerally  consi- 
dered a  government  paper ;  that  he  has  a  lu- 
crative ofike  in  the  revenue,  and  is  in  the  mi- 
Utia;  and  he  believes  he  laboured  to  have 
such  a  panel  arrayed,  as  were  prejudiced 
against  him.     This  I  shall  first  consider  in 

Soint  of  law  and  then  of  hardship,  as  ad- 
ressed  to  the  discretion  of  the  Court :  first 
then,  would  it  have  been  a  cause  of  challenge 
upoa  a  dcmuiier  ?    Clearly  not ;  there  is  no- 


thing  certain  nor  ascertained  in  If;  is  it  in 
law,  a  ground  of  challenge,  that  a  man  con- 
ducts, what  b  considered,  a  government  news- 
paper ?  what  is  a  government  newspaper  ia 
ie^  estimation }  A  Chimera  of  the  Drain. 
Is  it  meant  to  be  insinuated  that  government,' 
or  the  crown,  to  use  a  more  proper  expression, 
was  at  war  with  Mr.  Rowan,  or  that  any  thing 
done  on  the  part  of  government  was  to 
be  injurious  to  him?  I  hope  not^  nor 
that  any  thins  he  did  is  to  be  iz\junous  to 
government ;  1  trust  not.  I  put  it  the  other 
way :  suppose  it  had  been  objected,  on  the 
otKer  side,  that  a  juror  had  published  a  paper 
called  Mr.  Rowan's  paper,  or  the  Freeman's 
Journal,  or  any  paper  or  that  kind ;  would  it 
be  an  objection  that  could  have  any  weight  ^ 
Undoubtedly  not;  no  denomination  of  sub- 
jects, under  that  general  name,  can  fiirnishan 
objection  even  to  the  prosecution. 

Then  again  it  is  stated  that  he  held  an  oi^ 
fice  under  government,  and  was  in  the  militia* 
If  this  were  to  be  a  disqualification,  their 
mark  the  consequence :  every  sheriff  in  the 
thirty-two  counties  of  Ireland  at  large,  woirid 
be  disqualified  to  return  a  panel;  which' 
amounts  to  this  absurdity,  that  the  very  grant 
which  qualifies,  by  law,  every  sheriff  to  make 
returns,  does  ipsoj^ar/o  disqualify  him,  because 
the  office  of  sheriff  is  under  the  crown :  and" 
if  holding  an  office  under  the  crown  disqualiQr 
a  man,  it  involves  this  palpable  absurdity, 
that  the  very  grant,  which  makes  him,  dis- 
qualifies him  from  acting.  But  it  is  still 
weaker  with  respect  to  the  sheriff  of  Dublin, 
for  that  sheriff  is  not  appointed  immediately 
by  the  crown,  but  by  election;  however  I  have 
exposed  this  objection  upon  the  other  ground 
I  put  it,  that  it  would  be  absurd  that  the  vexy 
omce  should  be  a  direct  disqualification  from 
the  fulfilling  of  the  most  important  duty  of  it. 

But  then  Mr.  Rowan  believes  him  to  be 
prejudiced  against  him,  and  that  he  laboured 
to  return  a  prejudiced  panel.  Would  his  be- 
lief be  evidence  of  favour?  Surely  not ;  but 
the  law,  not  erounded  on  weak  suspicions, 
disre&;ards  sucn  conjectures,  and  rejects  the 
surmises  of  interested  parties.  Our  law,  also, 
appoints  a  proper  time,  when  even  legal  ob- 
jections can  only  be  received.  The  time  for 
challenging  the  array,  is  before  any  of  the  jury " 
are  sworn,  and  for  challenging  the  polls,  when 
they  come  to  the  book ;  but  if  the  party  ac- 
cused takes  his  chance  with  the  jury,  he  af- 
terwards comes  too  late  to  object  to  them ;  so 
is  the  language  of  the  law,  and  the  manifest 
principle  of  justice.  But  to  take  it  upon  the  * 
point  of  hardship,  which  has  been  insisted 
upon,  there  appears  to  be  none ;  he  had  three 
months  notice,  and  near  two  terms  had 
elapBed,  during  which  time  he  never  expressed 
any  discontent  against  the  sheriff,  nor  sug- 
gested to  the  Court,  by  affidavit  or  otherwise, 
that  the  sheriff  was  partial,  or  adverse  to  him. 
He  and  his  attorney  must  both  have  known 
that  this  man  was  sheriff,  and  yet  they  never 
applied  to  h^ve  the  trial  postpogi^d,  or  the  pro- 
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«e59  (lirectod  lo  any  oilier  officer ;  nnd  even 
in  bis  affidavit,  made  since  Uie  trial,  which  is 
uiisupp|orled  by  any  otlier,  he  does  not  state 
\bat  thib  cause  of  complaint  came  to  bi^  koow- 
ledge  subsequent  to  the  trial ;  tudecd  iberea* 
son  of  his  belief  speaks  the  cuntraiy,  namely, 
his  being  the  conductur  of,  what  is  called,  a 
government  paper,  an  ofliccr  in  the  mihtia, 
and  in  the  revenue ;  wbicU  facts,  it  is  pre- 
sumable, he  could  not  have  been  a  sirauger 
W  at  the  time  of  the  trial. 

Next  conies  that  objection  to  the  juror  Perrin, 
in  answer  to  which,  what  I  have  already  satd, 
respecting  time,  that  the  cliaiienge  shoidd 
luive  been  made  before  the  juror  was  sworn, 
and  if  a  challent^e  had  been  made,  there  15  not 
enough  in  the  afiidavit,  even  supposing:  the 


•Irongly  againsl  him*  vfacfeti  Ittsbera    - 
tempted  to  set  aside  the  verdicl  vbei^  - 
witness  has  been  incompeAeni,  of  wbiLh  * 
Court,  Bad  not  Jthe  jury,  are  by  law  the  ju  ^• 
Uyon  and  Ballard  cited  7  Mod.  54^  refer 
to'6  Bacon,  was  the  case  of  a  aonmt,  r 
tbe  Court  refused  to  set  it  aside,  akhooefi  u 
deed,  upon  which  the  defeadmnt  rciiol.  v,- 
sworn  to  be  a  forgery ;  and  Turner  and  I'or 
1  Tt'rm  Hep.  7 17  is  mocb  stiOBger  than  :l 
against  what  is  applied  for.     An  appliai 
was  made  for  a  new  trial  upon  affidavit,  l 
five  of  the  witnesses  prodticed  fa^  the  p£-* 
who   obtained  a  verdict,  were  incoiapetM 
and  ouehtnot  to  be  eiamined  at  all;  lvt 
is  an  affidavit  in  answer,  that  the  party  «. 
called  these  witnesses  did  not  know  that  1.1  * 


facts  true,  to  support  it.     It  is  not  sworn  1  was  any  objection  to  them.    AshhuraJ.N 
that  he  made  any  declaration  respectine  the  '  they  came  too  late  after  triaL     Now  l*- 


matter  in  is&ue,  nor  in  malice,  to  the  (Icfenr 
daat.  3  Uawk.  P.  C.  589,  chap.  43,  sec.  38, 
cited  by  Mr.  Prime  Serjeant.  The  trior's 
oath  illustrates  and  is  applicable,  it  is  to  try, 
whether  the  jurors  are  indid'erent  upon  the 
matter  in  issue.  But  I  still  resort  to  what  I 
said  before,  the  objection  now  comes  too  late, 
A  third  objection  eoes  to  vitiate  the  ver- 
dict as  unjust,  foundea  upon  false,  on  incredi- 
ble testimony.    This  is  a  question  of  great 


their  evidence  was  to  be  oonaidered  as  a  l 
•  ht^,  that  they  never  should  have  been  t  - 
I  mmed  at  all ;  not  what  credit  they  descrv 
'  whether  more  or  less,  which  the  jury  _ 
judges  of,  not  the  Court.     And  in  that  cl- 
,  where  the  matter  was  of  law  wiUua  the  pc.- 
\  of  the  jtidgeSy  whether  competent   or  z  ' 
I  though  It  was  sworn  that  five  of  tixm  «'.- 
interested,  and  incompetent  of  course,  ytt  u 
^        j  Court  would  not  hear  the  obiection  beaiuse 
extent,  and  of  great  consequence  to  the'  ad-  >  came  too  late;  and  Mr.  Justkre  Buller, a  ^-7 
ministration  of  criminal  law :   the  object  de-  '  great  lawyer,  says  '^  there  has  been  no  .> 
sired  b,  to  be  let  in,  it  is  said,  to  impeach  )  stance  of  this  Court's  granting  a  new  trkad,  : 
iarther  by  new  witnesses,  the  credit  of  per-  |  an  allegation,  that  someof  tte  witnesses  c^i- 
sons  already  attempted  to  be  discredited  on  >  mined  were  interested,  and  I  should  be  vr 
the  trial.    If  that  were  yielded  to,  no  verdicts  |  sorry  to  make  the  first  precedent.'*    *^  Tirrr 
tor  misdemeanors  against  the  traverser  could  1  never  yet  has  been  a  case  in  which  the  fur 
stand,  as  long  as  a  man  could  be  found  to    has  been  permitted  afler  trial  lo  avail  i:: '- 
swear  that  the  witness  did  not  deserve  credit.  !  self  of  any  objection  which  was  not  marie . 
It  would  be  a  direct  and  general  invitation  to  1  the  time  of  the  examination.''  *     Mr.  Jus;: 
such  perjury  as  could  not  be  pun'ished  by  an  ,  Grose,  in  the  same  case,  says,  *^  In  the  :ir-' 
indictment,  and  would  tend  to   withhold  a  !  place  it  docs  not  dearhr  appear,    that  l 
part  of  that  evidence  by  which  the  witness  on  «  plaintifi's  did  not  know  of  the  obiection  at  Vr. 


the  first  trial  might  be  impeached,  and  hold 
out  i|u  invitation  to  persons  to  offer  them- 
selves aAer  the  trial,  to  discredit  the  wit- 
nesses with  safety,  perhaps  profit  to  them- 
selves. It  would  wound  tne  constitution 
deeply,  by  transferring  the  jurisdiction  of  the 


time  of  the  trial.  It  is  sworn  very  Ioom 
and  if  they  knew  of  it,  at  that  time,  L  . 
would  he  a  decisive  reason  tor  revising  to  ^• 
low  it  now.'*  I  And  now  I  shall  apph  n^- 
opinkui,  in  tnis  case,  to  the  last  oiv|ecL  - 
made  by  cotmsel,  as  well  as  to  what  I  hj! 


jiiry  to  the  Court,  andwould  totallv  overturn  1  alresdy  said ;  but  there  it  was  said  by  X* 
the  trial  by  jmy.  It  is  admitted  bv  the  dc-  i  Justice  Grose,  that  the  objection  to  the  v::- 
fendant's  counsel,  that  no  case  has  been  j  ness  might  be  an  ingredient  if  the  partv  ^y 
fptmdto  autliorize  it,  and  the  case  cited  7  |  plying  had  merits.  In  9  Term  Rep.  uS  :: 
Mod.  57,  has  been  searched  for,  and  cannot  1  the  case  of  Vernon  and  others,  the  assi^orrf 
be  found.*  I  have  fotmd  a  case  in  p.  54,  j  of  Tyler  v.  Ilankey,  the  Court  wouid  not  si^t 
which,  so  far  as  it  Eoes,  is  against  him ;  it  1  a  new  trial,  to  let  the  party  into  a  delence,  t' 


would  be  strange  and  unjust  it  it  could;  but 
there  are  other  cases,  which  go  much  more 

*  See  the  note  in  p.  1135  of  this  Voltiroe. 
But  the  reader  on  reference  to  Mr.  Ciutan's 
tf  gument,  will  observe  that  7  Mod.  57,  was 
cited  by  Mr.  Cunan  to  show  that  <'  where 
there  was  good  ground  of  challenge  to  a  juror 
not  known  at  the  trial,  it  was  sumcient  cause  1 
for  setting  aside  the  verdict,"  which  does  not  ! 
seem  to  be  the  auestioa  b«e  CQDtemplaled  ' 
by  the  Icwncd  judge. 


which  he  was  apprised  at  the  first  trial. 
I  have  cited  these  cases  to  show,  that  eva 


*  See  the  note  in  n.  1 148  of  this  < 
f  '*  However,"  added  Mr.  Justice  GmFC 
''  although  no  new  trial  has  ever  been  gras]t^: 
on  such  an  objection,  I  do  not  know  battiist 
if  a  proper  affidavit  were  made,  it  oaf:: 
have  some  influence  on  my  mind,  where  b ' 
party  applyinz  has  merits;  bat  here  tr* 
wei^t  of  endeqse  is  in  mwr  of  the  vc- 
diet,**. 
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ill  case  of  inoompf  tency,  where  the  witness 
ougbt  not  to  be  permitted  to  stand  upon  the 
table,  or  open  his  lips, — ^there  after  trial,  the 
Court  would  not  set  aside  a  verdict  upon  that 
pound.  But  see  what  Mr.  Rowan's  affidavit 
iSy  even  if  it  could  be  listened  to  as  to  bis  own 


of  them  in  volunteer  uniforms,  were  sworn 
to  have  been  present ;  this  fact,  I  told  them, 
was  sworn  to  by  two  witnesses,  and  if  the 
jury  believed  there  was  a  meeting  of  the  kind 
iind  number  sworn  to,  it  was  to  my  mind,  a 
volume  of  evidence;  I  say  so  still,  that  the 


Iraiocence;  he  says,  he  heard  the  evidence  of  ^  defendant  did  not  produce  any  of  the  persons 
Lyster  and  Morton,  charging  him  with  hav-  :  to  contradict  any  of  these  facts,  or  prove  that 
kig  read,  distributed,  and  published  the  paper  \  he  did  not  read,  publish  ordis))erse  the  libel  iff 
in  the  information,  in  Cope-street,  at  Pardon's    question. 

fencing  school,  and  positively  swears,  that  I  lie  has  now  made  an  affidavit,  and  see  the 
their  testimony  was  utterly  false.  Notv  first  '  power  of  perverting  fancy :  Gentlrmen  argue 
1  say,  that  no  trial  or  verdict  was  ever  set  for  an  hour  upon  affidavit^,  becau«:e  the  facttf 
aside,  in  a  case  like  this,  upon  such  an  af!ida*  '  sworn  to  are  not  conthidicted,  and  they  insist 
vit    It  is  at  best  the  oath  of  the  party  to  his  !  upon  these^  uncontradicted  facts  as  truths; 


own  innocence ;  but  it  is  not  so  much ;  here 
he  does  not  deny  the  facts,  not  one  of  them  ; 
and  let  me  take  the  words  "  utterly  false"  In 
every  sense  they  convey ;  if  he  means  fiilse 
in  evf  ry  thing,  then  he  has  surely  made  an 
Affidavit  stating  that  be  has  heard  the  evi- 


these  six  affidavits,  say  the  counsel,  are  strong 
and  uncontradicted,  and  therefore  the  facts  in 
them  must  be  assumed;  btit  on  the  other 
hand  Mr.  Rowan  has  made  an  affidavit,  and 
he  has  not  to  this  hour,  ventured  to  contra- 
dict all  the  facts  proved  against  him  on  the 


dence  of  Lyster  and  Morton,  charging  him  I  trial ;  and  shall  we  not  be  at  liberty  in  our 


with  having  read,  distributed,  and  published 
the  paper,  that,  he  says,  is  utterly  false.  To 
use  the  expression  of  one  of  the  judges  in  that 
case  I  cited,  it  is  a  great  deal  too  loose ;  the 
party  swearing  for  himself  does  not  even  con- 
tradict Lyster  t  he  does  not  contradict  any  one 
of  these  facts  specifically.  I  will  ask,  could 
he  be  found  guilty  of  perjury,  upon  such  loose 
swearing,  stipposins;  it  to  be  false }  I  should 
think  not  But  It  is  material  to  another 
part,  that  this  is  the  only  part  of  their  tcsti* 
mony  which  he  has  contradicted,  and  he 
might,  when  he  undertook  to  contradict  any 
of  the  facts,  have  contradicted  the  whole,  or 
any  other  part,  as  far  as  the  tnrlh  would  jus- 
tify him,  at  least  upon  hearsay  or  belief;  he 
has  not  done  that. 

But  it  is  urged  from  the  bar,  upon  a  point 
not  stated  in  the  notice,  but  from  the  recol- 
lection of  one  of  the  cotmsel,  unto  which  no 
affidavit  refers,  that  I  assumed  to  the  jury  the 
Act  of  a  meeting,  at  Cope-street,  of  160  men, 
at  which  Mr.  Rowan  was  present,  which  he 
has  not  contradicted :  upon  that  I  have  built 
a  strong  inference  of  guilt,  upcm  the  presum|>- 
tion  arising  from  their  silence.  Here  I  will 
state,  as  accurately  as  I  can,  what  I  did  say ; 
what  I  did  not  say,  which  has  been  imputed 
to  me ;  in  which  I  have  the  concurrence  of 
my  brethren  as  to  their  recollection.  I  told 
the  jury,  and  meant  to  have  told  them,  as  far 
as  xny  recollection  serves  me,  that  the  obser- 
vation made  by  one  of  the  prosecutors  coun- 
sel, indeed  by  two  of  them,  first  Mr.  Attor- 
ney-geueral,  and  afterwards  Mr.  Prime-ser- 
jeant,  struck  mc  as  obvious  and  strong,  viz. 
that  the  defendant  did  not  contradict  by  a 
single  witness,  any  one  fact  sworn  to  against 
him;  1  then  stated  some  of  the'  leading  facts 
sworn  to,  those  facts,  as  I  thouy:ht,  easiest  to 
be  contradicted, and  those  fatt^  which  brought 
with  them,  if  they  were  true,  the  means"  of 
defence;  for  example,  that  there  was  a  meet- 
ing in  open  day  at  a  public  fencing  school, 
where  from  one  to  twohuodrad  persons,  mtnv 

VOL.  XXII. 


turn,  to  assume  upon  this  motion  that  he  can- 
not contradict  them  ?  lie  swears  he  heard 
the  evidence ;  he  has  not  ventured  to  contra- 
dict any  of  those  facts ;  he  has  not  sworn  thai 
there  was  not  a  meeting  of  so  many  persons, 
nor  any  thing  of  that  nature. 

Now  I  will  state  what  the  evidence  was  : 
Lyster  swore,  that  on  the  16th  December, 
1799,  he  was- at  Pardon's  fencing  school,  in 
Cope  street,  in  the  city  of  Dublin ;  that  there 
was  from  one  to  two  hundred  persons  present 
in  scarlet  uniforms;  that  tapper  Tanay,  Ha- 
milton Rowan,  and  others,  were  sitting  at  a 
table;  the  witness  went  in  from  curiosity, 
and  he  was  told  by  Mr.  Rowan,  to  the  best 
of  his  knowledge,  that  no  man  in  coloured 
clothes  could  be  sidmitted  there.  He  does  not 
contradict  that  convi  rsation  with  this  man^- 
I  that  there  was  a  gallery,  to  which  he  might 
'  go,  that  is  not  contradicted ; — that  Hamilton 
Rowan  was  very  busy,  and  walked  about  with 
papers  in  his  hand ;  these  facts,  let  it  be  re- 
membered too,  that  he  swore  upon  belief  and 
*  vague  recollection  to  the  best  of  his  know- 
ledee.  I  told  the  jury  this  was  not  evidence, 
and  should  be  rciected ;  but  he  does  not  now 
contradict  any  of  those  facts.  Then  he  goet 
to  the  publication.  .So  it  was  witli  respe^  XA 
Morton,  what  did  I  tell  the  jury  ?  after  stat- 
ing the  act  of  parliament  which  declares,  if 
not  gives,  a  power  to  the  jury,  to  find  upon 
the  whole  matter,  which  I  told  them  they  had 
a  right  to  do ;  that  the  credit  of  the  witnesses 
was  with  them  and  not  with  me ;  that  they 
were  to  find  upon  the  whole  matter  in  issue, 
and  that  they  were  the  judges  of  the  fact,  and 
the  intention  Did  I  assume  any  fact  ?  No ; 
that  fact  as  well  as  every  other,  was  to  be  de* 
termined  upon  belief  or  disbelief  of  the  wit- 
nesses. Such  may  not  have  been  my  iden» 
tical  words,  but  such  must  have  been  my  ma- 
nifest meaning,  and  the  Court  approved  of 
what  I  said.  And  I  say  now  with  certainty^ 
I  never  said  to  the  jury,  that  the  defendant's 
silence  vpoii  tltMs  la«ti  was  to  supply  vtf 
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^fect  in  the  prosecutor's  evidence ;  I  disclaim 
it.  I  did  not  assume  the  fact,  nor  did  I  mean 
or  direct  that  the  jury  .should  take  it  for 
granted,  that  there  was  any  meeting  whatso- 
over. 

•  These  facts  were  sworn  to,  like  the  others, 
bj  two  witnesses^  except  the  fact  of  fMiMica- 
tion,  which  was  the  criminal  fact,  and  which 
was  sworn  to  by  one  witness  only ;  and  so  I 
stated  to  the  jury,  that  Lyster  whose  credit 
wasattacked,  if  they  did  not  believe,  I  told 
them,  they  ou^bt  to  acquit.  I  then  left  the 
whole  of  the  facts  and  credit  of  the  witnesses 
and  the  intention  of  the  paper  (if  they  be- 
lieved the  defendant  published  it)  to  the  jury, 
who  were,  I  told  them,  to  determine  upon  the 
whole  matter. 

.  But  suppose  the  fact  otherwise,  and  as  fa- 
vourable to  the  defendant  as  his  counsel  wished 
to  have  it  taken,  it  cannot  avail  upon  this 


this  niotiofi,  as  the  defendant's  ooonsel  desire, 
we  must  abandon  thai  very  groimd  of  ans- 
logy:  the  great  principle  is  that,  andtior 
alone,  which  is  recogmsed  in  Br^rht  and 
Enyon,  1  Bur.  390,  alluded  to  and  adopted  b 
many  others,  from  the  case  in  Stories  to  this 
hour — has  substantial  justioe  been  donrf 
Has  the  par^  who  requires  a  new  trial  beea 
manifestly  injured  ?  Upon  what  ground  is  it 
we  are  to  presume  an  iniury  done  Id  tiv  tra- 
verser ?  He  has  had  fourteen  numtfas  to  prcr 
pare  himself.  In  trials  for  their  lives,  neo 
have  oflen  not  more  than  one,  and  very  sel- 
dom more  than  six  months  ;  he  had  fomtrai; 
— they,  though  confined  and  in  prison,  se 
supposed  to  have  time  to  defend  tbemschcs 
in  felonies  of  death — here  the  party  at  iarsf . 
complains,  invites,  provokes  the  trial.  Has 
he  been  surprised  ?  Has  he  wanted  the  aid  « 
counsel?    Has    he   been   unattended   with 


motion  either  in]aw,oriustice,or  fact,  or  legal  I  friends  and  followers?  Look  at  the  htstorvof 


discretioD  First  it  makes  no  part  of  the  no- 
tice :  next  it  should  have  been  objected  to  be- 
low: it  was  the  duty  of  the  gentleman  who 
urzed  it  now,  and  he  was  not  remiss,  to  have 
taken  notice  of  it  at  the  time :  thirdly,  it  falls 
under  the  eeoeral  rule  that  any  objection 
which  could  have  been  made  below,  and  con- 
tradicted or  refuted  bv  evidence,  cannot  af- 
terwards be  taken  advantage  of.  It  might 
liave  been  instantly  answerH,  aualified,  con- 
tradicted, or  adhered  to ;  but  m  truth,  the 
general  course  of  the  defence  rejected  all  idea 
of  disproof ;  it  was  lo  justify  that  paper;  and 
standing  upon  that  ground,  it  scorneu  to  deny 
the  pubiiraiion,  1  take  for  eranted ;  for  no 
attempt  was  made  tu  contramct  a  single  fact 
sworn  to  by  one  or  other  of  those  witnesses. 

But,  upon  this  motion,  how  is  it  to  affect 
our  discretion  ?  Does  it  appear  now  that  any 
of  those  facts  are  contradicted  ?  What  are  we 
then  to  judge  oil  Is  it  that  manifest  injustice 
has  been  done,  which  is  the  principle  that 
governs  motions  for  new  trials  ?  Is  there  any 
Siin^  like  a  new  substantive  defence  set  up, 
whicn  has  not  been  made  before  ?  Is  it  said 
by  any  of  the  persons  who  have  made  affidar 
vits  here,  or  by  the  traverser  himself,  that  he 
can  by  witnesses  contradict  these  facts  ?  Not 
a  word  of  any  such  thing ;  and  if  we  are  to 
draw  the  same  inference  from  the  silence  of 
tJiC  affidavits,  which  was  .drawn  from  not  an- 
swering them  in  the  arguments  of  the  case, 
see  how  it  stands ;  what  he  has  not  contra- 
dicted he  has  admitted ; — ^but  1  have  no  occa- 
sion for  that 

This  motion  is  addressed  to  the  discretion 
f»f  the  (Wirt ;  that  is  to  the  Court  bound  by 
the  curb  of  legal  discretion,  for  we  cannot 
indulge  our  feelmgs,  be  they  what  they  may, 
and  legal  discretion  is  as  well  ascertained  as 
any  express  point  of  law;  adjudications  are 
evidence — we  are  obliged  to  follow  these,  as 
evidence  of  what  the  Taw  is.  It  is  said  there 
is  an  analogy  respecting  the  granting  of  new 
trials,  between  cases  of  misdemeanors  and 
civil  €a8e9i  .^^^  veVkt  Older  to  detannine 


the  tiial.  What  new  defence  has  he  allesni? 
Has  he,  even  himself,  contradicted  the  ^ti 
charged  a^inst  him?  No:  from  whattbea 
are  we  to  infer,  that  injustice  has  been  done 
to  him  ?  It  ^'as  said  that  whether  by  right  or 
by  courtesy,  by  indulgence,  or  connivaDCf. 
persons  in  his  situation  find  a  way  to  th« 
matter  charged  against  them.  See  how  tbsi 
stands :  there  may  be  very  good  and  soft- 
cient  and  proper  reasons,  not  to  disclose  the 
name  of  tne  party  swearing  the  infbrmatinD : 
to  protect  him  from  violence  or  coiruptioD  oi 
the  party  sworn  iminst.  How  b  this  case  I 
The  very  tiling,  which  most  deserves  to  br 
concealed,  was  made  known  to  him  and  bi^ 
agent ;  for  the  person  who  is  to  swear  a$;Biibt 
him,  is  disclosed  to  them,  they  trace  Kim  to 
the  place  of  his  birth,  they  inquire  into  his 
family  and  connexions,  they  follow  bim 
through  his  private  bsurgains  and  engage- 
ments, they  become  acquainted  with  his  m- 
discreet,  and  perhaps  immoral  conduct ;  shsU 
we  presume,  that  this  man,  whose  name  vis 
then  at  the  foot  of  the  examination,  was  uo- 
known  to  him  ?  Where  are  we  to  look  ior 
that  substantial  justice,  by  which  he  can  ynr- 
tect  himself  on  another  trial  ?  I  find  it  no 
where;  I  find  it  not  in  the  principle  of  tbr 
criminal  law ;  I  find  it  not  in  adjudged  aiye^; 
I  find  it  not  in  the  sound  discretion  of  tb? 
Court.  He  has  had  every  possible  mdui- 
gcnce,  he  has  had  every  latitude  of  dctinrc 
by  justification  (at  the  least  as  far  a^  it 
would  go),  by  insinuation,  by  address,— I  be- 
lieve, and  hope  he  has  had ;  and  I  tru^t  ia 
this  free  country,  I  am  not  mibtaken  when  I 
suffer  counsel  to  go  as  large,  and  take  » 
wide  a  range  as  decent  language  vrill  adnut, 
to  convey  every  sentiment  which  may  assist 
his  client:  can  we  say  the  merits  are  dm 
tried?  Is  it  said  the  merits  are  in  his  farom' 
But  see,  as  I  said  before,  howr  pcrvoi- 
ing  imagination  can  chance  the  roost  com- 
mon maxim  :  is  it  alleged  tnat  the  juror,  wli» 
is  complained  of,  exerted  himself  to  infki«^« 
the  others?  That  this  waaacaseoJFm  itns^ 
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amongst  4he  jury?  Oh  do;  but  the  .case  was 
M»  cieiury  tliat  there  was  not  a  minute  a  man' 
in  the  deliberation.  Then  wliere  there  is  not 
a  struegle,  and  it  is  not  said  that  he  did  act 
partially,  or  work  upon  tlie  otlier  eleven,  or 
that  by  his  unjust  means  the  verdict  was 
obtained ;  yet  we  are  desired  to  step  out  of 
our  way — to  go  unconstitutionally  into  the 
jury  boXy  and  say  that  they  should  not  have 
given  credit  to  the  witnesses,  where  the  con- 
stitution ^ives  them  a  power  to  decide.  I 
am  therefore  clearly  of  opinion,  that  the  ver- 
dict cannot,  upon  any  principle  of  law  or  jus- 
tice, be  disturbed. 

Mr.  Justice  hoyd.  This  is  an  application 
to  set  aside  a  verdict  upon  an  information. 
!My  lord  Clonmeli  has  stated  the  affidavits  so 
much  at  large,  that  it  is  not  necessary  for 
me  to  take  up  much  time. 

The  counsel  in  the  argument  rested  the 
case, 

1st.  Upon  the  declaration  of  a  juror  against 
iVIr.  Rowan.  « 

i2d.  Upon  tiie  partiality  of  the  sheriff*. 

3dly.  The  incredibility  of  Lyster  the  wit- 
ness, and 

Liistly.  The  misdirection  of  the  Court. 

As  to  the  declaration  of  the  iuror,  there  are 
two  affidavits  which  state  it,  but  it  was  upon 
a  common  subject  y  it  had  no  relation  what- 
ever to  the  matter  in  issue ;  it  does  not  ap- 
pear that  this  declaration  was  malicious,  and 
■the  authority  in  Hawkins  establishes  that  a 
declaration  to  prevent  a  man  from  being  a 
juror,  must  be  pertinent  to  the  matter  in 
issue,  and  malicious.  The  declaration  of 
Perrin,  in  my  opinion,  if  laid  before  the  Court 
in  proper  time,  was  not  a  ground  of  challenge 
in  point  of  law ;  and  I  must  conclude  it  now 
comes  too  late;  it  was  an  objection  merely 
to  the  favour ;  it  is  a  matter  in  pais,  to  be 
determined  b^  triors  appointed ;  and  here  the 
Court  ^e  desu'ed  to  assume  the  province  of 
a  jury,  and  try  it  here.  But  I  think  it  now 
comes  too  late.  In  this  case  it  does  not  ap- 
pear, that  justice  has  not  been  done,  which 
is  the  true  ground  of  setting  aside  verdicts. 
It  is  no  where  suggested,  that  the  misconduct 
of  this  juror  was  t&  cause  by  which  the  ver^ 
.dia  was  obtained.  The  shortness  of  the 
time  that  tlie  jury  were  withdrawn,  is  a  strong 

f  round  to  presume  they  were  not  persuaded 
yhim. 

Sdly.  As  to  the  charge  of  partiality  in  the 
sberin^  Mr.  liowan  in  his  affidavit  speaks 
only  as  to  belief;  he  docs  not  charge  it  posi- 
tively. The  same  observation  I  have  already 
mentioned^  goes  to  this  point ;  tliere  was  not 
a  challenge  taken  to  the  array,  on  the  ground 
of  partiahty  in  the  returning  officer.  This 
being  an  application  to  the  discretion  of  the 
Court  to  set  aside  the  verdict,  Uie  question  is, 
has  justice  not  been  done  ?  The  charge  is  ge- 
neral upon  belief;  and  yet  the  affidavit  does 
not  say,  that  the  sherifi  did  procure  a  partial 
jury,  or  that  he  could  procure  it;  and  m  this 
case,  as  in  every  otheri  the  not  mak'mg  ob- 


jections  at  the  trial,  is  a  strong  ground  to 
prevent  the  Court  from  interfering,  especially 
where  the  traverser,  in  no  part  of  hb  affida- 
vit, swears  he  is  not  guilty,  or  has  a  good 
cause  of  defence  to  make  upon  a  new  trial, 
which,  in  my  opinion,  are  two  material 
grounds  in  granting  new  trials. 

As  to  the  incredibility  of  Lyster's  evidence, 
I  must  observe  that  evidence  was  uffered  at 
the  trial,  which  shows  to  demonstration, 
that  the  defendant  was  prepared;  he  pro- 
duced three  witnesses  against  Lyhter,  for  he 
did  produce  Blake,  Smith,  and  Ilatcliell,  their 
evidence  and  Lyster  and  Morton,  all  went  up 
to  the  juiy ;  the  jury  have  found  their  ver- 
dict ;  and  this  application  is  made  to  the  dis- 
cretion of  the  Court,  to  set  that  verdict  aside 
and  to  grant  a  new  trial,  to  let  in  farther  evi- 
dence in  support  of  that  which  the  jury  did 
not  credit,  that  is,  of  the  witnesses  who 
charge  that  Lyster  ought  not  to  be  believed 
on  his  oath.  There  is  no  instance  ip  the 
books  to  be  met  with  to  warrant  such  a  pro- 
ceeding.  ^There  are   instances,   where   |i 

court  has  refused  to  set  aside  a  verdict,  on 
the  ground  of  incompetency  of  the  witnesses 
on  the  former  trial,  because  the  defendant 
had  taken  a  chance  of  a  verdict  in  his  favour. 
Suppose  a  new  trial  granted,  what  would  be 
the  consequence  ?  Lyster  would  be  examined 
before  another  jury,  with  the  suspicion  of 
the  court  of  KingVbench  falling  upon  him, 
that  he  was  an  incredible  witness. 

As  to  the  misdirection  of  the  judge ; — I  aV 
tended  to  every  word,  as  I  always  do,  to  what 
falls  from  his  lordship ;  I  recollect  the  sub- 
stance of  the  charge,  it  had  my  entiie  apprce 
bation,  it  was,  that  the  defendant  did  not 
contradict,  by  a  single  witness,  any  one  faiQt 
charged  against  him.  His  lordship  stated  se- 
veraTof  the  facts,  which  he  thouglit  might  be 
disproved,  if  not  true ;  the  meeting  was  ^t 
noon-day,  in  a  uublic  room,  and  150  persons 
present,  in  uniform ;  the  evidence  of  Lyster 
was  confirmed  by  Morton,  but  Morton  had 
not  the  paper,  but  heard  the  expression, "  ci- 
tizen soldiers,  to  arms.''  On  the  whole  the 
evidence  went  to  the  jury,  biit  there  was  only 
one  witness  to  the  fact  of  publication.  If  the 
jury  believed  there  was  any  meeting  of  the 
kind  and  number  that  was  so  mentioned,  the 
defendant  did  not  produce  a  witness  to  con- 
tradict, one  of  the  facts  so  alleged.  His  lora- 
ship  did  not  say,  that  the  defendant's  silefkce 
was  to  supply  the  defects  in  the  prosecutors 
evidence.  All  the  facts  were  left  to  the  jur/ 
by  the  Court,  and  each  of  us  made  such  oj^- 
servations  as  occurred  to  him.  By  the  ver- 
dict the  jury,  it  appears,  did  give  credit  to  the 
witnesses,  and  dia  believe  there  was  a  meet- 
ing. The  description  given  of  the  meetii)[g 
was,  that  there  were  150  persons  preseiyt. 
These  were  strong  circumstances  to  go  to  tfie 
jury.  If  you  believe  there  was  a  meetii^, 
not  one  of  those  persons  has  been  brought 
forward- to  contradict  these  assertions.  I 
know  of  DO  judicial  determination  of  any  ca^e 
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timilftr  to  the  present.  In  this  case,  the  tra* 
vcrscr  doe**  ii'^t  swear  he  is  not  suilty.  If 
ibis  were  a  civil  case,  here  is  not  good  ground 
for  a  deniiiiif  r  i  }i.  the  whole,  I  concur  with 
lord  (lonnieil,  that  this  verdict  ought  not  to 
be  impparhed 

Mr.  Justice  IhrnneM.  This  is  an  applica- 
tion to  set  aside  a  venlict  of  guilty  in  a  cri- 
minal case,  on  severaJ  affidavits.  I  hi»pe  that 
it  will  be  recollected,  that  the  affi(kivit<(  have 
been  read  without  opposition  from  the  coun- 
sel for  the  crown,  and  that  the  Court  have 
not  given  any  opinion  whether  afier  a  ver- 
dict of  guilty  in  a  criminal  case,  the  defen- 
dant has  a  right  to  have  such  affidavits  read, 
as  have  been  produced  in  this  case;  but  as 
they  have  been  read,  I  shall  examine  the 
grounds  of  the  motion,  which  is  fomided  on 
them. 

1st.  The  verdict  is  sought  to  be  set  aside 
(^according  to  the  notice)  on  this  ground,  that 
it  is  contrary  tu  justice,  founded  on  false  tes- 
timony not  deserving  any  credit;  those  are 
the  words  of  the  notice. 

This  is  a  direct  appeal  from  the  jury  to  the 
Cotirt,  in  a  matter  solely  within  the  province 
ofthejun';  the  Court  cannot  decide  on  the 
truth  or  falsehood  of  evidence,  and  yet  we  are 
desired  to  set  aside  ^is  verdict  on  the  ground 
tliat  the  evidence  was  false,  and  that  the  jury 
ou^ht  not  to  have  believed  the  witnesses. 

No  fact  sworn  to  by  either  of  the  witnesses 
for  the  crown,  on  the  trial,  was  then  contrsr 
dieted  by  evidence,  no  new  witness  is  disco- 
vered  who  can,  in  case  of  a  new  trial,  contra- 
dict any  fact  sworn  by  either  of  those  wit- 
nesses. 

The  truth  of  their  testimony  as  given  on 
the  trial,  is  even  now  contradicted  only  by  the 
affidavit  of  the  defendant;  the  Court  can 
make  no  distinction  between  defendants,  and 
no  instance  is,  or  I  believe  can  be  sliown, 
where  the  oath  of  a  person  fouud  guilty,  con- 
tradicting the  witnesses  examined  against 
him  on  the  trial,  has  been  allowed  to  shake 
the  verdict  that  convicted  him:  and  if  it 
should  be  suffered  to  do  so,  I  believe  few 
convictions  would  stand. 

But  it  is  said,  that  if  the  verdict  should  be 
set  aside,  new  licht  will  be  let  in  upon  the 
case  by  the  evidence  disclosed  in  these  affir 
davits. 

But  what  is  the  new  light  that  is  sug;gested  ? 
not  upon  the  merits  of  the  case ;  it  is  not 
alleged  that  any  new  ground  of  defence  is 
discoveied;  no  affidavit  of  any  of  the  new 
witnesses  says  one  word  of  the  matter  in  issue 
in  the  cause,  and  the  defendant  himself  does 
not  m  his  affidavit  state,  that  if  this  verdict 
shall  be  set  aside,  he  can  at  a  fiiture  trial  pro- 
duce any  evidence,  as  to  the  fact  with  which 
be  is  charged. 

But  it  is  said,  that  new  light  can  be  thrown 
upon  the  detect  of  credit  in  Lyster,  the  prin- 
apal  witness  for  the  crown. 

Not  by  showing  that  any  fact  he  swore 
was  false,  the  best  mode  of  discrediting  a 


witness;  it  is  net  sugvcsle^  that  tbe  ilco- 
dant  can  produce  any  evidence  to  that  eScn 
But  two  witnesses  can  be  piwlwjed,  m^. 
will  swear,  that  they  think  he  cni^ht  nut  t* 
be  believed ;  and  to  let  in  these  opinion*,  v 
are  desired  to  set  a«ide  the  Tcrdict ;  I  sa^.  ^ 
let  in  these  opinion^,  for  the  particular  ta-^ 
of  perjury,  which  they  state,  OMild  not  he 
sufiered  to  be  proved  at  that  trial. 

And  I  think  it  is  at  least  dotibtlul,  whetL?r 
it*  thev  had  appeared  on  the  tfiaU  which  rss 
been  had,  they  could  (from  any  thing  appear- 
ing on  their  affidavits)  have  giwn  mnj  e'r- 
dence  at  all ;  for  neither  of  them  speaks  a^  tt 
Lyster*s  general  character;  whether  that  be 
such  as  not  to  deserve  credit  in  a  ronrtr 
justice,  and  it  is  with  respect  to  his  gener: 
character  only,  that  a  witness  can  be  prepar*^ 
to  defend  himself,  and  not  against  the  opin*** 
of  an  individual. 

But  if  it  were  admitted,  that  a  verdict  tni^x 
be  set  aside,  where  a  party  is  surprised  by  the 
production  of  a  suspicious  witness,  who  he  bad 
no  reason  to  suppose  would  be  examinee 
against  him ;  yet  this  is  not  that  case  ;  here 
it  is  evident,  that  there  was  no  such  sorpn^: 
the  defendant  knew  liefnre  tnal  that  Lysto 
was  his  prosecutor,  he  was  prepared  at  tiie 
trial  to  impeach  his  credit;  he  e?ta mined  three 
witnesses  for  that  purpose,  the  .inry  hare 
weighed  and  decided  ufKin  that  credit :  iiA 
can  we  say,  after  the  credit  of  thi>  wstnes 
has  been  examined  by  the  jury,  tint  particular 
facts,  sworn  by  him,  in  some  of  which  he  vss 
corroborated  by  another  witness,  and  contra- 
dicted by  none,  ought  not  to  be  believed,  be- 
cause persons  come  forward  and  state  thit 
they  would  not  give  him  credit  on  his  oath  ? 
It  woidd  in  my  apprehension  he  a  most  mis- 
chievous decision,  if  the  Court  were  to  do  se. 
And  I  know  not  how  any  verdict  couM  ever 
stand,  if  it  were  sufficient  ground  to  set  ft 
aside,  that  new  witnesses  come  and  tell  ta, 
that  the  former  witnesses  ought  not  to  be  b6> 
lieved. 

My  lord  has  cited  cases  on  this  point,  wfaick 
I  need  not  take  up  time  in  again  going  over. 

As  to  the  declaration  sworn  to  have  been 
made  by  a  juror — 

Mr.  Curran  cited  a  case»  which  cannot  be 
found  in  the  book  referred  to ;  Ixit  supposing 
it  has  been  decided,  that  a  cause  of  rhaileatt 
not  known  at  the  trial,  is  sufficient  to  set  asi^ 
a  venlict,  I  cannot  feel,  that  mere  general  de- 
clarations, though  severe  ones,  relati\*e  to  the 
defendant's  political  conduct,  made  long  be- 
fore the  trial,  upon  a  conversatum,  no  way 
conceniin^  the  matter  in  issue,  wunid  have 
been  sufficient  cause  for  a  challenge.  I  csi^ 
not  think  that  such  general  declarations  couU 
form  any  ground  of  challenge*  for  if  th«y 
woiddy  suppose  a  rebellion  in  the  coimtnr,  no 
loyal  subject  cuiild  be  a  juror  on  the  triAl  of 
any  of  the  principal  persons  concerned  in  it. 

As  to  the  objection  grounded  on  the  con- 
duct of  the  sheriff,  it  is  lemmgfa  to  saj^  that  eo 
particular  act  of  partidi^  is^ttled,  and  tbit 
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his  hating  endeavoured  to  procure  a  prcjudioed 
jury  IS  stated,  only  on  belief ;-— no  ftct  of  the 
sheriff  b  stated  tipon  wliich  that  beiief  is 
fbanded ;  nor  wliether  it  was  formed  before 
the  trml  or  not ;  and  if  the  <lefendant  had  ap- 
prehended that  the  sheriff  wouki  misconduct 
iiimself,  he  ought  to  have  taken  the  proper 
«ieps  to  have  the  jury  process  directed  to  aCi- 
other  officer,  which  could  easily  have  been 
done  if  sufficient  grounds  existed. 

These  objections— to  the  witnesses,  the  ju- 
ror  and  the  sheriff,  are  all  the  grounds  upon 
which  the  verdict  is  impeached  by  the  notice , 
served  on  the  part  of  the  defendant;  and,  in 
my  mind,  it  would  be  a  severe  and  dangerous 
injury  to  the  trial  by  jury,  if  we  were  to  dis- 
turb this  verdict  on  any  or  all  of  Ihose 
grounds. 

But  an  objection  is  taken  to  my  lord's 
charge  to  the  jury,  and  it  is  contended  that 
there  has  been  a  misdirection;  thai  an  illegal 
charge  has  been  g'nren,  and  that,  on  that  ac- 
count, the  verdict  ought  to  be  set  aside 

When  tliat  charge  was  f^iven  to  the  jury,  I 
ibouvht  it  a  clear,  able,  fair  and  legal  charge. 
— I  think  so  still. 

I  attended  to  it  minutel^v;  tu^  it  was  my 
duty  to  do :  if  I  had  f)crceived  any  assump- 
tion of  any  fact,  any  observation  in  my  opi- 
nion unwarranted  by  law,  \  should  have 
^inted  it  out  to  his  lordship  on  the  spot;— 
and  from  the  manner  in  which  my  humble 
assistance  has  l^een  at  all  times  received  by 
him,  I  am  confident  that  I  should  have  had 
bis  thanks  for  sci  doing. 

I  saw  no  reason  to  object  to  any  part  of  the 
"charge  when  it  was  dehvered,  and  I  expressly 
concurred  in  it. 

When,  upim  the  recollection  of  counsel, 
without  affiaavit,  c*f  tlic  words  of  the  charge, 
xny  lord  was  stated  to  have  used  expressions 
to  the  jury,  which  conveyed  to  Iheni — abso- 
jutelv  that  there  was  a  meeting  of  a  great 
number  of  persons — I  had  no  recollection  of 
the  fact  of  a  meeting  having  been  assiuned 
in  the  charge. 

And,  when  it  was  contended  at  the  bar, 
that  it  was  put  to  the  jury  in  words  amounting 
to  this  position  or  effect,  that  the  silence  of 
the  defendant  would  establish  a  charge,  or 
supply  evidence  not  tiiUy  proving  the  case,  I 
must  $>Hy,  that  the  impression  made  on  my 
mind  by  the  charge  excited  no  such  idea. 
I  conceived  the  charge  to  have  left  the  fact 
i>f  the  existence  of  a  meeting,  and  the  other 
fuXa  of  the  case,  fairly  to  the  jury,  upon  the 
levidence  given  by  the  prosecutwr's  witnesses, 
without  assuming  the  truth  of  any  of  those 
Acts,  but  leaving  the  credit  of  the  witnesses 
to  the  jury.  I  requested  his  lordship  to  give 
me,  in  writinit,  his  charge,  as  to  this  part  of 
the  cas€ ,  accurduig  to  his  recollection  of  it, 
and  he  trave  it  to  me  as  stated  by  him  to-day 
«— and  tiie  substance  and  effect  of  it  corres- 
ponded with  my  own  recollection. 

As  to  the  observation  objected  to,  that  the 
vUence  of  the  ihiciidaBt  uras  strong  eTidence^ 


ytkach  was  the  meaning  cooveved  by  the 
words  "  a  volume  of  evidence :"  'l  think  the 
observation  justifiable,  pre<aced>  as  it  is  by  my 
k)rd  stated  to  have  beeu,  and  from  whose 
statement  I  must  take  it,  in  this  manner — 
**  if  the  jury  should  believe  there  was  a  meet- 
ing of  the  kind  and  number  sworn  to  by  the 
two  witnesses,  the  not  producing,  any  persoii 
who  was  at  that  meeting  to  contradict  any  of 
the  particular  facts  sworn  by  Ihem,  or  to 
prove  that  he  did  not  publish  the  Hbel  in  the 
manner  sworn."  Is  this  a  violation  of  the 
maxim  that  no  man  is  bound  to  accuse  him- 
self? Does  this  amount  to  the  position  that 
the  silence  of  the  defendant  will  prove  a 
charge }  It  will  not ;  it  would  be  monstrous 
if  it  were  so  held.  If  no  charge  is  proved,  he 
may  be  for  ever  silent ;  but  where  one  wit* 
ness  has  fully  proved  the  fnct  of  publieation^ 
if  believed ;  where  he  stated  that  fact,  at- 
tended with  a  number  of  circumstances,  easy 
to  bti  contradicted  if  false ;  where  many  of 
those  circumstances  are  corroborated  by  the 
evidence  of  another  witness,  who  swore  he 
was  at  such  a  meeting  as  Lester  de««ribed  ;-^ 
Is  it  not  a  fair  observation  m  a  judge  to  say 
(where  no  manner  of  evidence  to  contradict 
any  of  those  facts  is  given),  that  if  the  jury 
believe  that  there  was  such  a  meeting  a^ 
sworn,  the  silence  of  the  defendant  is  strong 
evidence — strong  evidence — that  the  facts 
which  are  sworn  to  have  passed  at  that  meet- 
ing, and  which  might,  if  false,  be  readily  con- 
tradicted— were  truly  sworn. 
If  no  case  is  made  out  in  evidence  br  the 

I  prosecutor,  the  defendant  may  be  safety  si- 
ent,  and  the  jury  ought  to  be  told  by  the 
judge,  that  no  case  is  proved  :  but  if  a  case 
is  sworn  to,  and  fully  by  the  prosecutor,  if  the 
defendant  chooses  to  be  silent  as  to  the  facts, 
and  to  rest  on  the  discredit  of  the  witnesses 
against  him,  he  runs  the  risk  of  their  being  be^ 
lieved ;  and  if  the  account  they  give  is  such, 
and  circumstances  sworn  to  by  them  strike 
the  jury  to  be  such,  as  that  they  might  be  easily 
answered  and  contradicted  if  false,  then  if  no 
answer  is  given,  the  jury  mav  be  well  war^ 
ranted  to  believe  them ;  and[  a  charge  of  a 
judge,  fully  and  stronely  putting  such  case  be* 
fore  the  jury,  and  with  such  an  observation^ 
would  not  in  my  mind  be  reprehensible. 

Suppose  the  only  witness  in  a  case  of  felony 
should  be  an  approver,  a  witness  whose  cre- 
dit is  reduced  to  the  lowest  point  of  degmda*- 
tion ;  he  may  state  such  circumstances,  as 
from  the  facility  of  contradicting  them,  may 
force  credit  from  a  jury ;  and  would  it  be  tm- 
just  or  illml  for  the  Court  to  observe,  that 
where  the  facts  sworn  to,  were  easy  to  be  con- 
tradicted  if  false,  it  was  a  strong  circumstance 
against  the  prisoner,  that  he  had  produced  no 
evidence  to  contradict  them  ;  that  such  eon- 
duct  furnished  evidence  to  strengthen  the  cre- 
dit of  the  witness? 

This  objection  was  made  for  the  first  time, 
when  the  motion  came  on  to  be  argued ;  it  is 
not  stated  in  the  notice,  tint  there  mu  any 
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nusdireclieo ;  from  whence  it  michl  be  con-  i 
iectured,  that  it  had  not  struck  Uie  counseJ,  ' 
then,  that  there  was  any  ground  in  the  charge 
on  which  the  verdict  could  he  attacked.  Two 
yer^  able  counsel  spoke  to  the  motion  for  the 
defendant,  without  touching  upon  any  objec- 
tion to  the  charge.  And  the  learned  gentle- 
man, who  took  Uie  objection,  had  immediately 
aifter  the  verdict  came  in.  informed  the  Court 
that  his  client  would  (if  the  Court  thought  fit) 
then  receive  the  sentence  of  the  Court.  It  is 
hard  to  imagine,  that  if  that  counsel,  the  only 
one  who  attacked  the  charge,  then  thought 
that  there  was  a  misdirection  in  the  Court, 
which  would  have  entitled  his  client  to  set 
aside  the  verdict, — it  is  hard,  I  say,  to  imagine 
that  he  would  have  informed  the  Court,  that 
his  client  was  willing  to  appear,  and  receive 
Judgment,  which  if  the  Court  had  then  pro- 
nounced, he  must  know,  would  have  shut  his 
^  mouth  for  ever  from  taking  any  advantage  of 
•any  misdirection  of  the  Court,  if  any  had  ex- 
isted. 

.  I  think  there  has  been  no  misdirection,  and 
therelore,  and  because  I  think  the  other 
grounds  stated  are  insufficient  to  set  aside  the 
verdict,  I  think  the  motion  must  be  refused. 

Mr.  Attorney  General. — My  lords,  it  is  my 
duty  to  apply  to  the  Court  to  pronounce  sen-  , 
tence  upon  the  traverser. 

Mr.  Justice  B<iyd. — Archibald  Hamilton' 
Rowan ;  you  have  been  found  guilty  by  a  jury 
of  your  country,  of  publishing  a  false,  wickecl, ' 
and  seditious  fibel,  of  and  concerning  the  go-  ' 
vemment  and  constitution  of  this  kingdom, 
with  an  int^^nt  to  excite  and  dififuse  among  the 
subjects,  dibcontents,  jealousies,  and  suspi- 
cions of  the  king  and  his  government ;  to  raise 
dangerous  seditions  and  tumults;   to  throw 
the  government  of  this  country  into  scandal 
and  disgrace ;   to  excite  the  people  to  make 
alterations  in  the  government,  ana  to  overawe 
and  to  intimidate  the  legislature  by  an  armed 
£»rce. 

This  charge  was  exhibited  in  an  informa- 
tion filed  against  you  by  his  majesty's  attor- 
ney-general, and  the  whole  matter  was,  as  it 
ought  to  be,  left  to  the  jury,  who  have  found, 
jfirst,  that  the  instrument  set  forth  is  a  Ubel ; 
*«secondly,  that  you  did  pubhsh  it; — thirdly, 
that  you  published  it  with  the  intentions 
stated  in  the  information. 

The  libel  is  contained  in  a  printed  paper, 
intituled,  ^*  An  Address  from  the  Society  of 
United  Irishmen  at  Dublin,  to  the  Volun- 
teers of  Ireland.''  This  publication  follow^ 
and  animadverted  upon  a  proclamation  pub- 
lished by  order  of  the  lord  lieutenant  and 
council,  to  which  you  have  attributed  an  in- 
tention to  create  internal  commotion,  to  shake 
the  public  credit,  and  to  blast  the  volunteer 
honour.  This  proclamation  has  had  the  sanc- 
tion of  both  houses  of  parliament.  At  this 
period,  and  it  is  upon  the  records  of  parlia- 
ment, the  jgreat  body  of  the  Roman  Catholics 
were  seeking  relief;  they  presented  dutiful 
addresses,  stating  they  were  anxious  to  be 


libented  from  restraints  they  laboured  under; 
— but  you  addressed  them  to  take  up  arms, 
and  by  force  to  obtain  their  measures;  they 
were  palpably  to  be  made  a  dupe  to  your  d^ 
signs,  because  you  say  you  will  proceed  to  the 
accomplishment  of  your  beloved  priaciples — 
Umiverjial  Emakcipatiov  and  RfraEsxa- 
T^TivE  Legislature. — Seduction,  calumny, 
and  terror  are  the  means  by  which  you  intend 
to  effect  them.  The  volunteers  are  to  be* 
come  instruments  in  your  hands,  and  despair- 
ing to  seduce  the  army,  you  calumniate  then 
with  the  opprobious  epithet  of  meroenariesb 
You  say  seduction  made  them  soldiers,  but 
nature  made  tliem  men.  You  stigmatize  the 
legal  establishments  for  the  preservation  of 
order,  as  a  notorious  police,  aud  the  miUti^ 
the  pride  and  the  strength  of  the  kingdom, 
are  to  be  looked  upon  as  suspicious.  You 
called  upon  the  people  to  arnv--all  are  sum- 
moned to  arms  to  introduce  a  wild  system  of 
anarchy,  such  as  now  involves  France  in  the 
horrors  of  civil  war,  and  deluges  the  country 
with  blood. 

It  is  happy  for  you,  and  those  who  were  to 
have  been  your  instruments,  that  they  did  not 
obey  you.  It  is  happy  for  you  that  this  insi- 
dious summons  U>  arms  was  not  observed,  if 
it  had  been  and  the  people  witli  force  of  arms 
had  attempted  to  make  alterations  in  the  con- 
stitution ol  this  country,  every  man  concerned 
would  have  been  guilty  of  high  treason. 

The  sentence  ot  tike  Court  is — 

Mr.  HamiUon  Rou>an. — My  lords,  I  am 
perfectly  sensible  of  the  forbearance  of  toe 
Court  in  this  trial,  and  particularly  during  the 
arrangement  of  a  long  affidavit;  I  hope  &er^ 
fore  that  I  sliall  be  allowed  a  few  words,  eithcx 
in  mitigation,  or  in  whatever  other  character 
I  may  have  a  right  to  address  the  court,  belbre 
they  pronounce  their  sentence.  (Mr.  Justice 
Boyd  desired  Mr.  Hamilton  Rowan  to  proceed.) 
I  need  not  apologise,  my  lords,  for  any  little 
errors  I  may  fall  into,  for  I  am  known  to  be 
a  man  unlearned  in  the  forms  of  these  courts^ 
but  I  shall  as  plainly,  and  as  shortly  as  I  ^^^^ 
state  every  thing  as  it  struck  my  ear  and  un- 
derstanding. 

My  lord,  if  I  imderstood  rightly,  the  three 
heads  under  which  this  matter  has  been 
argued  are,  the  evidence,  the  jury,  and  the 
sheriff;  I  did  hope  that  the  objecUons  taken 
to  these  by  my  counsel  would  have  set  aside 
the  verdict. 

There  are  some  parts  concerning  the  cvi- 
dence,  in  which  the  Court,  as  well  as  the  pro- 
secutor, seem  to  have  been  mistaken.  They 
have  taken  it  for  eranted«  Uiat  I  knew  the 
person  who  was  to  be  brought  to  give  evidence 
against  me ;  and  it  was  asserted  by  the  bench, 
that  I  had  ransacked  Connaught  tor  evidence 
against  the  character  of  Lyster.  I  do  not 
know  what  impression  this  might  have  made 
upon  some  of  the  jury ;  it  was  indeed  corrected 
at  the  time,  but  it  was  not  sufficiently  done 
away;  it  is  plain  it  was  not  for  Mr.  Solicitor 
Geacnil,  who  was  present  the  whole  tim^ 
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whose  duty  H  is,  ttld  Whose  indinatioti '  he 
declared  it  to  be,  to  listen  vrith  attention  and 
deference  to  every  thing  which  fell  from  the 
bench,  has  since  repeated  the  same  assertion. 
I  certainly  did  suspect,  that  the  person  who 
has  now  been  brought  forward,  was  the  man 
who  had  lodged  the  mformations  against  me ; 
but  I  hoped  that  my  trial  bad  been  postponed 
"by  the  prosecutor,  from  a  knowledge  of  his 
character,  and  a  wish  to  procure  more  credible 
testimony,  as  to  the  fact  of  the  distribution. 
I  had  certainly  every  reason  to  suppose  this 
bad  been  the'case,  as  I  knew  that  several  of 
my  friends,  men  who  belong  to  the  old  volun- 
teer corps,  and  who  probably  were  at  that 
meeting,  if  there  were  any  such  assembly, 
had  been  summoned  on  this  trial  by  the  pro- 
secutor. They  attended  in  the  Court,  but 
were  never  called  upon ;  perhaps  I  am  wrone 
to  mention  this,  but  had  they  been  called 
upon,  I  know  the  charge  exhibited  against  me 
by  Mr.  Lyster  would  have  fallen  to  the 
grcfund,  I  had  been  certain  of  an  acquittal. 

As  to  the  jury,  my  lord,  I  can  conceive  some 
of  them  to  have  been  very  honourable  men, 
and  yet  prejudiced,  much  prejudiced;  I  did 
not  conceive  however,  that  any  man  would 
have  gone  into  that  box,  taking  an  oath  to  try 
me  impartially,  yet  having  publicly  declared 
an  enmity  against  me.    It  was  certainly  very 


DOW  stood  forward,  to  aceuse  a  man  of  what 
must,  in  my  opinion,  render  him  infamous. 
Iweli  knew  that  in  every  public  act  of  my  life 
since  I  came  to  this  country,  trifling  as  they 
were,  I  had  been  calumniated  by  him ;  but  that 
was  in  his  province  of  editor ;  he  is  now  be- 
come the  representative  of  the  executive 
power — is  he  not  f — I  thought  the  station  he 
now  holds,  would  give  him  some  pride,  instil 
some  spark  of  honour  into  him,  and  that  re- 
linquisninv  that  conduct  and  those  proceed- 
ings which  were  calculated  to  procure  a  sale 
for  his  journal,  in  some  comers  of  the  city, 
he  would  consider  himself  bound  to  return  a 
jury  which  should  be  unsuspected. 

Was  it  likely  that  he  did  not  know  of  these 
declarations  of  the  jurors  ?  It  is  not  prolmble. 
Before  the  recognizances  were  given  up^ 
while  I  was  out  on  bail,  the  death  of  a  near 
relation  obliged  me  to  go  to  England,  where 
my  attendance  was  necessary  for  the  arrange- 
ment of  my  private  affairs;  I  returned  how- 
ever at  great  inconvenience,  and  some  pecu- 
niary loss,  to  attend  this  Court;  yet,  during 
my  absence,  1  was  branded  by  this  man  as  a 
fugitive ;  and  here  permit  me  to  observe,  that 
your  lordship  in  your  recapitulation  of  the 
events  of  this  trial,  omitted  to  mention  th<£ 
motion  made  for  me  by  my  friend,  Mr.  Blen- 
nerhasset,  that  the  examinations  against  mo 


ingenious  in  one  of  the  crown  lawyers  to  sup-    should  be  forthwith  returned ;  day  after  day 


pose,  that  the  jurorff  who  used  those  expres- 
eions,  might  have  thought  at  that  time,  tnat  I 
had  been  guilty  of  murder,  or  some  heinous 
crime,  and  bad  been  disabused  before  the  trial 
came  on,  but,  without  recurring  to  my  general 
character,  that  suggestion,  in  my  opinion, 
falls  to  the  grounc^^  for  the  conversation  was 
on  the  subject  of  the  volunteers;  and  it  is  for  • 
an  address  to  the  volunteers  that  I  am  now 
prosecuted;  I  certainly  did  wish  for  a  revival 
of  the  volunteers,  and  I  did  attempt  it :  I 
thought  they  had  already  done  honour  to  the 
nation,  that  they  had  been  acknowledged 
honourable  by  the  legislature;  this  I  did 
attempt,  if  this  be  a  crime.  It  has  been  said 
by  one  of  my  prosecutors,  that  it  was  not  with 
the  jurors,  but  with  their  verdict  that  I  was  , 
discontented;  I  ask,  what  was  my  conduct  { 
when  the  verdict  was  delivered  in?  Did  that 
prove  a  mere  discontent  against  the  verdict  ? 
No. .  I  thought  it  a  severe  one,  unfounded  in  ' 
evidence,  but  I  called  for  the  sentence  of  the  < 
Court ;  I  was  ready  to  abide  by  that  sentence ; 
and  it  v^as  not  until  my  return  to  Newgate, 
when  I  found  my  prison  doors  crowded  with 
utter  strangers  to  me,  each  recapitulating  in* 
stances  of  declared  partiality  in  the  jurors, 
and  further  acts  of  infamy  in  the  evidence, 
that  I  had  thoughts  of  setting  aside  their 
verdict. 

•  As  to  the  sheriff,  and  the  circumstance  of 
my  not  having  made  some  application  to  the 
Court  prior  to  my  affidavit  of  the  day  before 
yesteroay,  and  the  question  of  when  I  be> 
came  acquainted  with  his  partiality,  the  fact 
is,  thai  It  was  with  the  utmost  rdluctance  I 


I  had  attended  the  Court ;  the  little  inquiry 
I  could  make  informed  me  that  no  such 
examination  had  gone  up  to  the  ^nd  Jury, 
I  believe  it  was  on  the  last  day  of  the  term, 
or  it  was  not  motion  day,  or  something  of  that 
kind,  and  there  was  no  order  of  the  Court 
made. 

It  bad  been  suggested  to  me  by  some  of  my 
friends,  when  notice  for  this  trial  was  served 
upon  roe,  that  I  ought  to  attempt  to  put  it 
off;  but  what  would  have  been  the  conse- 
quence? Your  lordship  has  said  that  I  had 
called  for,  that  I  had  provoked  this  trial,  that 
I  had  complained  it  was  not  brought  forward ; 
it  is  true  I  did  call  for,  I  did  provoke  this  trial  i 
I  have  complained  that  it  was  not  brought 
forward.  I  wished  to  be  brought  to  trial,  but 
I  did  wish  also  to  be  tried  by  an  impartial 
jury,  summoned  by  an  impartial  man ;  stichr 
I  thought  the  sheriff  of  that  time  •  to  be, 
al though  I  was  not  one  of  his  acquaintance. 
The  very  words  your  lordship  used,  show  why 
I  did  not  put  oft  my  trial.  \Vliat  would  then 
have  been  said  by  that  journal,  which  is  per-* 
petually  stigmatizing  my  conduct,  and  viliifV- 
mg  my  private  character  ?  It  would  have  He-' 
peated,  what  was  said  in  another  cotmtfV. 
that  I  was  ''  an  infamous  wretch,  who  hact 
fled  from  the  punishment  that  awaited  me.f*' 
But  still  those  friends  urged  me  to  put  off  this 

•  Henry  Hutton,  esq.  ' 

+  Vide  the  lord  advocate's  speech  on  Mr* 

Muir's  trial,  printed  by  Robertson,  Edinburgh.* 

Grig,  Ed,    See  Muir's  Case  in  Vol.  XXilf  of 

this  Colkction*  •     » 
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Iriftl :  the  fiberiff  »  ymst  eoeoiy— >No— I  hsve 
called  for  trial,  I  will  trust  to  his  oath  of  office : 
tboucb,  as  editor  of  a  newspaper,  he  has 
acteotbus,  yet  when  bound  bj  oath  '*  to  re 
turn  panels  of  persons  able  and  sufficient, 
and  not  suspected  or  procured,  and  to  do  jus- 
tice impartiaUy*'  (these  are  merely  the  words 
of  the  oath  of  a  rounty  sheriff),  I  hoped  he 
would  rise  superior  to  bis  editorial  capacity, 
aud  act  with  justice.  Nay  e? en  in  my  first 
affidavit,  I  did  not  throw  out  this  imputation. 
As  to  the  Mib  sheriff,  I  know  biro  not,  but 
I  am  informed  that  the  sheriff  himself  re- 
lumed the  whole  panel  upon  this  occasion ; 
contraiy  to  the  usual  custom,  as  I  am  in- 
Ibrmed:  why  this  was  so,  I  know  not;  I 
cannot  dive  into  the  breast  of  Any  man; 

god  forbid  I  should  be  capable  of  diving  into 
s.— My  lord,  perhaps  what  I  am  go.ng  to 
observe  may  be  improper,  but  I  once  thought 
that  intention  constituted  guilt  I  thought  I 
beard  from  the  bench,  that  my  intention  did 
not  signify. 

Lord  Cionmell. — ^You  have  said  nothing  im- 
proper yet.  Sir :  go  on,  you  do  not  seem  to 
recollect  the  idea  perfectly. 

llr  Hamiltom  Roman. — It  was  not  from 
your  lordship. 

.   Mr.  Justice  Doamei. — Certidnly  it  is  an  opi- 
nion no  judge  could  hold 

Mr.  HamilioH  Rowun. — ^I  have  been  mis- 
taken then ;  it  was  something  like  it,  it  stnick 
•Be  so. 

As  to  the  paper,  it  has  been  said  to  come 
from  a  Society  of  United  Irishmen.  One  of 
my  witnesses  was  asked  was  be  an  United 
irishman  I  have  heard  much  of  United 
Irishmen, much  calumny  here  and  elsewhere; 
I  avow  myself  to  be  one,  my  name  has  ap- 
peared to  several  of  tlieir  publications,  I  glory 
in  the  name.  On  entering  that  Society  I  took 
a  test,  by  which  I  am  bound  to  seek  for  the 
emancipation  of  every  class  of  my  fellow- 
•itisens,  and  to  procure  (by  spreading  in- 
fermation,  for  that  is  the  only  mode  a  few 
Men  assembled  in  Back- lane  can  adopt)  a 
ftform  in  the  representation  of  the  people:* 
%  irform,  tlie  necessity  of  which  has  been  al- 
lowed even  in  parliament  These  are  our 
•kgects,  objects  which  I  am  bound  to  pursue  to 
tMTOompletiun. 

As  to  the  paper,  I  honour  the  head  that 
eoOBoived  it,  and  I  love  the  hand  that  penned 
U.  Much  stress  has  been  laid  upon  the  words 
Universal  Emancipation  and  Representative 
Legislature,  it  may  be  owing  to  a  want  of  lo- 
ffibd  precision  in  me,  but  I  do  not  consider 
UMse  words  as  carrying  the  meaning  which 
1ms  been  imputed  to  them.    I  ^id  im^ine 

*  It  being  the  interest  as  well  as  the  in- 
tention of  tM  people  to  have  a  fiur  and  equal 
lepresentation,  whoever  brings  it  nearest  to 
that,  IS  an  undoubted  friend  to  and  estafaUsber 
ef  the  government,  and  cannot  miss  the  con- 
tent «nd  approbalion  of  tbe  eommimity.— 
Locke  on  Govenmenty  sect.  IM.    Orig.  Ei. 


nis4 


tfiatUieBriliabeoDstitoiieawaa  a 
tative  legialatiuc,  that  the  peofde  were  repre- 
sented by  the  House  of  Conunons;  thnt  tbe 
Lords  represented  the  territory^  tbe  pioputj ; 
and  that  tlte  King  represented  tbe  power  of 
the  state,  the  united  force,  the  power  of  the 
whole,  placed  in  his  bands  for  the  beoefii  of 
the  whole.  As  a  person,  as  a  nMa,  I  knew 
nothing  of  tbe  kins;  I  can  know  oociung  of 
him,  cicept  as  wieldinr  tbe  tere  of  tbe  na- 
tion, to  be  eieiciaed  tor  tbe  benefit  of  tbe 
nation ;  *  and  if  ever  that  Ibroe  shmiM  be 
misapplied,  or  abused,  it  then  reanains  far  tbe 
people  to  decide  in  what  hands  it  ought  to  bt 
plaoed.f. 

I  really  feel  my wlf  in  an  nwkward  aitna- 
tion,  thusi  declaring  my  sentimenls,  seeing  in- 
tentions  diffetcnt  from  those  both  of  tbe  au- 
thor and  mjrself  are  fixed  upon  that  paper, 
fur  the  distnbutkm  of  which  i  am  perseruled. 
From  my  situation  however,  having  an  inde- 
pendent fortune,  easy  in  my  cirrumstances, 
and  vrith  a  large  fiunily,  insurrection  of  acj 
sort  would  surely  be  tlie  last  thing  I  oouii 
wish  for ;  I  ask  no  fiivuor,  but  I  submit  mysr.: 
to  the  clemency  and  the  justice  of  tbe  Coon, 
and  I  trust  that  whatever  may  be  their  seo- 
tence,  I  shall  bear  it  with  beoofaing  fort*- 
tude. 

Lord  CUmmdl, — ^I  have  confiened  with  mj 


*  But  yet  it  is  to  be  observed,- that  nlthougb 
oaths  of  allegiance  and  lealty  are  taken  xa 
him  (the  king',  it  is  not  to  him,  as  supreme 
legislator,  hut  as  supreme  executor  nf  kheiav, 
made  by  a  joint  power  of  him  with  others ; 
allegiance  being  nothing  but  an  obediefioe  ac- 
cording  to  law,  which  when  he  violate^  bt 
has  no  riglit  to  obedience,  nor  can  daim  it 
otherwise  than  as  the  public  person  vested 
with  the  power  of  the  law,  and  so  is  lo  be 
considered  as  the  image,  phantom,  or  repre- 
seiitative  of  the  oommonvealth,  acted  bv  tbe 
will  of  society,  declared  in  its  laws;  and  then 
he  has  no  will,  no  power  but  that  of  the  law. 
But  when  he  quits  this  representation,  this 
public  will,  and  acts  by  his  own  piivnte  wiU, 
he  degrades  himself,  aiod  is  but  n  single  pri- 
vate person,  without  power,  and  without  will, 
that  has  any  ri^  to  obedience;  tbememben 
owing  no  obedience  but  to  the  public  w«U  of 
the  society. — Locke  on  Government,  sect.  15t. 
Ofig.  Edit, 

f  This  doctrine  of  a  power  in  the  people  of 
provid'mg  for  their  safiety  anew,  by  a  new  le- 
gislative, when  their  legislators  have  acted 
contrary  to  their  trust  by^invadin^  their  pm- 
perty,  is  the  best  fenoe  against  rebcUton,  and 
the  probaUest  means  to  binder  it — Lodce, 

sect.  296. When  kins  Cfaariea's  deioM 

brother  attempted  to  enslave  the  natma,  br 
found  it  was  beyond  his  povver.  Tbe  people 
both  could  and  did  lesbt  him ;  end  in  cons^ 
quence  of  such  resislance,  obli^  bim  to  qait 
his  enterprise  and  hta  thnae  tryeiei.— 
fibickstone,  ptibbc  wwom,  A  4^  c;  09.  s.  5. 
Oag.Edit.  .       . 
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V«thnn  upon  what  hss  fallen  fVom  youpcon- 
tesedly  in  niit,ig;ation  and  with  that  view 
There  are  two  facts  which  you  seem  to 
insist  upon  as  new.  If  it  made  for  you,  that 
Mr.  Blcnriert!a»set  made  the  motion  you  state 
I  willingly  adof»t  it.  If  I .  had  known  it  in 
giving  the  hif^tory  of  thiscava^I  should  not 
have  omitted  that  or  any  thmg  else  done  in 
this  Court.  You  mentioned  that  the  infor- 
mations should  hiive  lieen  returned,  they  were 
returned  into  the  crown-office. 

Mr.  Howftn.^My  Lord,  I  meant  they  were 
not  returned  to  the  ^rand  j^ry. 

Lord  Cionmeli. — '\  he  proceeding  was  not  by 
way  of  bill  of  indictment,  therefore  what  you 
desire  could  not  have  been  adopted.  The 
p^eedings  here  were  by  information  £x*Of- 
ficio,  and  when  the  informations  were  lodged 
in  the  crown  office,  whieh  I  am  instructed  to 
say,  was  the  first  day  of  Hilary  Terra,  1793, 
the  first  day  the  Court  sat  afterwards  the  in* 
formation  was  filed  and  the  other  proceedings 
had.  There  is  nothing  else  that  has  not  been 
touched  upon.  As  to  the  meaning  of  tlie  libel, 
I  owe  justice  to  every  man,  and  here  and  every 
where  I  have  said  that  no  inference  can  be 
drawn  from  any  construction  in  your  favotir 
that  WHS  omitted.  I  think  I  shall  be  justified 
in  saying  that  you  were  well  and  ably  defend- 
ed by  your  counsel.  Nothing  has  fallen  froui 
you  that  affected  the  minds  of  the  Court  in 
mitigation,  to  change  the  judgment  which  we 
have  thought  proper  should  be  pronounced 
upon  you.  I  shall  not  adopt  any  idea,  or 
suffer  any  idea  to  arise  in  my  mind,  from 
what  you  last  let  fall  from  you,  to  increase 
that  punishment.  *     The  judgment  of  Ibis 


*  In  the  case  of  The  King  against  Withers 
<3  T.  R.  4  ^H)  lord  Kenyon  cli  just,  said  "  It 
is  well  settled  that  the  conduct  of  a  defendant 
subsequent  to  the  time  when  he  is  found 
guilty*  may  be  taken  into  consideration, 
either  by  way  of  aggravating  or  mitigating 
the  punishment*' 

Undoubtedly  it  is  the  settled  practice, 
upon  convictions  for  misdemeanors,  to  receive 
affidavits  in  mitigation  and  aggravation ;  and 
in  such  affidavits  it  is  permitted  to  relate 
&cts  respecting  the  general  character  and 
conduct  of  the  convict  See  Starkie  on  the 
law  of  slander  and  iibel  ch  41.  Holt  on  the 
law  of  libel,  b.  3.  ch.  o,  and  Mr.  Christian's 
not^  to  4  Bl.  Comm.  151.  Yet  it  may  seem 
that  there  is  some  objection  to  the  admission 
of  affidavits,  which  disclose  other  facts  than 
those  by  which  may  be  ascertained  or  ex- 
plained the  degree  ol  the  guilt  of  the  particu- 
lar offence  betorc  the  Court  (and  qu.  if  this 
disclosure  might  not  preferably  be  made,  when 
it  is  practicable,  by  witnesses  subject  to  cross- 
eiamintion  upon  the  trial) ;  for  if  the  disclo- 
cuce  of  tacts  unconnected  with  that  particular 
offence  induce  the  Court  to  mitigate  the  pu- 
nishment which,  without  such  disclosure,  they 
would  have  adjudged  to  be  merited  by  the 
offence ;  U^en  it  may  acem  to  indnce  them  to 

VOL.  XXll.     * 


Court  will  therefore  be  proDOUficed  as  ia  the., 
practice  in  Westminster-hall,  by  the  second 
judge  of  the  Court.    It  shall  be  pronounced* 
by  my  bn>lher  Bi.y<l.  , 

Mr.  Justice  Bvifd  —The  sentence  of  the. 
Court    is-^That  yon,    Arclnbakl    llamilton  r 
Kowao,  do  pay  to  Jus  majest\   a  fine  of  five 
hundred  pounds,  and  he  nnpri^'Oiied  for,  two 
yearsi  to  be  computed  from  the  29th  of  Janu< 
ary,  1794,  and  until  that  fine  be  paid ;  and  to 
find  security  fur  yoirr  good  behaviour  for  seven 
years,  yourself  in  the  sum  of  two  thousand 
pound5^  and  two  sureties  in  one  thousand « 
potmds  each.  . 


Of  Mr.  Hamilton  Kowan'a  escape  from  prisoiiyt 
and  of  the  proceedings  connected  there- 
with, which  terminated  in  his  receiving 
from  his  maje^ty  a  free  pardun,  the  fol- 
lowing particulars  have  been  obligingly 
communicated  to  the  Editor  of  this  Work 
by  Mr.  Rowan  himself,  and  arc  now  first 
^  published. 

DubUUf  December,  i3l6. 

When  I  had  been  in  Newgate  about  four, 
months,  in  conseouence  of  my  sentence,  the 
reverend  Mr.  Jackson,*  an  Englishman  and 
an  emissary  from  France,  came  to  this  coun- 
try. He  was  accompanied  by  another  person^ 
to  whom  he  had  communicated  the  object  of 
his  mission,  and  who  pretended  to  assist  hia 
views,  but  had  in  fact  betrayed  him  to  the 
minister,  and  accompanied  him  to  Ireland  as 
a  spy.  They  were  introduced  to  me  iu  the 
eaol.  We  bad  several  conferences ;  and  at 
last  a  statement  of  the  situation  of  this  coun- 
try was  agreed  upon  and  given  to  Jackson,  in 
my  hand-writing.  Mr.  Jackson's  friend  waa 
employed  by  him  to  put  this  into  the  post- 
office,  directed  to  Hamburgh,  lie  was  seiaed 
in  the  act,  and  taken  before  the  privy^ounci). 
Mr.  Jackson  was  committed  to  prison.  In 
the  evening  Mr.  Jackson's  friend  came  to  my 
room,  and  requested  I  would  procure  him  ad- 
mission to  Jackson ;  which  I  did,  for  at  this 
time  there  was  no  suspicion  of  the  friend 
nor  of  my  being  implicated  witl)  Jacksoq. 
In  this  interview  he  said,  that  in  his  exami- 
nation he  had  acknowledged  the  letter  to 
have  been  j^iven  to  him  by  Jackson ;  said  the 
privy  council  seemed  to  be  much  ex;'.sp»Tated 

interfere  with  the  royal  prerogative  of  mercy : 
if  it  induce  them  to  aggravate  the  punM»hment 
which  they  would  otherwise  have  inflicteo, 
then  it  may  seem  to  induce  them,  under  the 
appearance  of  punishing  the  convict  (or  the 
offence  of  which  he  has  becu  conyieied,  in 
fact  to  punish  him  for  matter  of  which  hehae 
not  been  convicted,  and  Tor  which  he  has  not 
been  tried. 

*  See  in  this  collection,  poti^  his  case  fbw 
high  treason,  a.  p.  1794, 1795. 
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9pkosX  me,  tod  hid  asked  him  whether  the 
statement  was  not  in  my  hand-writing  f 
whieh  be  had  amwered  by  saying  he  had 
never  seen  me  write ;  that  his  examination 
fffts  not  iegsl  evidence,  as  he  had  refused  to 
sign  it;  and  that  lie  was  determined  to  reontk 
immediately  lo  EngUind;  hot  that  at  any 
rate  it  was  necessary  to  have  two  witnesses 
to  convict  of  high  treason ;  and  if  we  adheiH 
to  one  another  we  should  he  safe.  I  asked 
him  whether  Jackson's  situation  would  he 
rendered  worse,  in  case  I  could  make  mvea- 
cape.  He  sakl  No;  but  he  feared  the  mng 
would  be  impossible.  I  left  him  with  his 
fiiendy  and  never  have  seen  him  since. 

The  next  morning;  I  set  about  my  scheme, 
and  got  it  accomplished  at  twelve  that  night. 
It  wwld  be  a  waste  of  paper  and  your  tune 
here  to  recount  the  various  deceptions  prac- 
tised on  the  under  gaoler,  which  induced  him 
to  accompany  me  to  my  own  house,  where  a 
rofve  being  shmg  ready  out  of  a  two  pair  of 
staira  window,  coabtod  me  to  descend  into 
the  garden,  and  to  take  a  horse  out  of  the 
stable,  and  meet  a  fiiend  who  should  conduct 
me  to  a  place  of  refuge. 

When  the  g^ler  became  impatient  and 
forced  intomv  wife's  room,  she  made  him 
every  offer  if  he  would  conceal  himself  and 
go  to  America,  not  raising  a  pursuit,  but  pep- 
mittins  it  to  be  sunposed  that  he  had  accom- 
paniea  me  in  my  nttht,  which  he  absolutely 
refused,   swearing   he  would   soon  see  me 
hanged.    I  was  t&en  to  the  house  of  a  gen- 
tleman named  Sweetman,  since  dead.    It  was 
soon  Ibund  that  the  most  probable  means  of 
escapme  from  this  countiy  would  be  bv  a 
smulf  pkasure  boat  of  Mr.  Sweetman's ;  but 
she  was  neither  sea-worthy,  nor  equipped  fer 
a  channel  cruise ;  and  a  farther  question  was, 
who  would  risk  themselves  with  me,  who 
svere  not  in  the  same  danger?  Mr.  Sweetman 
howe^w  did  not  despair,  and  was  successful. 
He  procured  three  sailors  of  the  vicinity  of 
Buldoyle,  where  his  house  was.  about  four 
miles  from   Dublin,  to  whom  ne  promised 
they  should  be  well  paid,  if  they  would  take 
a  gentleman  to  France  in  his  boat ;  and  they 
txmsented.    Two  of  them,  the  most  trusty, 
^ad  been  in  the  smuggling  trade,  and  kneiir 
•the  coasts  of  both  countries. 
•    The  next  day  was  occupied  in  procuring  \ 
provisions,  charts,  &c.  &c.    In  the  evening 
when  Mr.  Sweetman  returned,  the  three  men 
Came  to  him  and  showed  him  Proclamations, 
^rhich  had  been  distributed  auring  his  ab- 
sence, and  which  offered  in  different  sums 
from  the  government,  the  city,  and  thegaoler, 
nearly  2,000?.  for  my  apprehension.     They 
said^  ^  It  is  Mr.  Hamuton  Rowan  we  are  to 
take  to  Prance;"  without  hesitation  he  an- 
'Bwered  it  was;  they  as  instantly  replied, 
^  Never  mmd  it    m  Jesus  we  wiu  land  him 
safe!* 

We  sailed  with  a  faur  wind,  whidi  however 
in^TetiMrtfot  ahead,and  Mewhard.  As 
wc  could  not  keep  ^  Bea,  *wt  tctmned  to 


otff  oM  moorings  undSf  Hcivtlh^  Thie  nest 
day  the  wind  was  again  feh*,  and,  nUer  sont 
other  occmlentes,  on  the  thM  daj  I  lanM 
at  Hoscofl^  tm  the  coast  of  Bittagiie,  nnder 
the  fortified  town  of  6t  Paul  de  Leon. 

I  remained  an  eventful  year  in  Fraace,  tad 
sailed  from  Havre,  passng  as  an  American,  w 
Philadelphia.  My  deputuie  from  Ftanos 
being  known,  the  eaH  of  dare  gave  Mrs.  H. 
R.  an  assurance,  that  although  the  prosecn- 
tion  against  me  must  proceed  with  the  ulao< 
rigour,  yet  he  would  use  his  iiiniKtmg  to  pro- 
cure  a  restoration  of  the  estates  to  the  family 
— ^ight  children,  and  herself.  All  the  feriDfc 
of  law  were  gone  throush,  except  ttieappoiBW 
ment  of  an  agent  tor  the  crown.  This  coo- 
soling  infbrmation  was  renewed  by  lord  Osre 
in  1799,  with  a  passport  from  llie  Britiih  fo^ 
vemment«  for  me  to  meet  my  family  in  Dea- 
mark,  and  a  faitiier  promise  of  procuriog  n« 
a  pardon  when  there  should  be  a  peacse  whb 
Fraace. 

Loid  Chxt  died  between  the  time  of  tke 
signature  bf  the  preliaiinaries,  and  thiA  af  the 
definitive  peace  of  1809,  and  I  was  left  with- 
out a  patron.  Mr.  Thomas  Steele,  wfassr 
schoolfeUow  and  fdkyw-coUegiaB  I  had  bees, 
having  heard  these  declamtioQs,  was  indacfd 
by  a  mutual  friend  to  adopt  my  caoaa^  and  bs 
Nilk>wed  it  up  with  a  seal  I  can  never  fati^ 
When  the  French  aimies  were  aMmchiB$ 
Hamhur^eh,  where  I  then  rettded  witti  laV 
&mily,  ne  procured  for  mt  a  pvomiae  of  t 
pardon,  if  I  would  accept  of  it  on  the  condr 
tion  of  never  setting  my  foot  in  Irelaad  wttk* 
out  the  permission  of  the  Irish  eovemmrn!. 
whkh  was  to  be  expressed  in  the  oody  of  ^ 
pardon,  under  a  large  penalty.  I  accepted  i;* 
the  terms  with  thankfulness,  and  emnarit^ 
for  £ngland.  Mr.  Steele  procured  ibt  ic- 
strument  to  be  immediately  drawn  up  ani 
laid  before  the  chancellor,  to  receive  Ibe 
great  seal.  The  chanceUor  refused  to  put  the 
seal  to  such  an  instnmient ;  and  it  was  abovf 
a  year  after,— during  which  time  it  was  focinti 
that  the  pardon  must  be  under  the  great  set! 
of  Ireland,  where  the  treason  was  oonmittrd, 
— 4hat  he  gave  as  a  reason  tor  his  refbsal,  thai 
it  would  have  pat  it  in  my  nower,  on  tbt  pa«> 
ment  of  the  penal  sum,  to  nave  gone  to  lit- 
land  whenever  I  pleased. 

I  then  petitioned  the  Irish  govcmmefit 
stating  the  circumstances  of  the  case,  and  I 
recei^  an  unconditional  pardon.  But  the 
same  condition  of  not  reding  or  pm  t» 
Ireland,  without  the  permis^on  of  we  Irish 
government,  was  implied.  In  the  sumfser 
1805, 1  appeared  in  the  court  tif  iangVbeBA 
here,  and  pleaded  my  paidon. — ^1  retuivd 
immediatelv  afker  to  England,  according  ^ 
nromise.  Shortlv  af^,  my  fiither  died ;  sid 
1  applied  to  lord  Castlereagh  to  proemeflV 
pernussKm  to  pass  a  fisw  mentis  on  my  n- 
mily  estate,  to  remdate  myaflhirs.  Hew 
so  good  as  to  maice  the  applicatioi^  bat  ht- 
fove  lord  nardwicke's  answer  aiiiftd,  t 
ehange  of  nmistry  took  places  and  1  thes 
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•aplied  for  a  peraiisfkm  to  Fe9ide  in  Ireland, 
wfiidi  was  cp^nted ;  and  I  have  lived  here 
ever  siQcet  most  sincerely  anxious  to  promote 
peaccy  harmony,  and  suhmission  to  the  Jaws 
and  constitution  of  Britain. 


A.  D.  170S« 


£1190 


Th^  Proceedings  which  took  place  in  the 
Court  of  King's^beBch  Dublin,  on  Mr. 
Rowan's  pleading  his  Majesty's  pardon, 
are  thus  related  in  the  Annual  Regis* 
ier. 

July  1st,  1805. 
In  tl^e  court  of  King's- bench,  Dublin,  >Mr. 
Hamilton  Bowan  was  brought  up  by  writ  of 
Habeas  Corpus ;  and  the  record  of  his  out- 
lawry being  read,  the  clerk  of  the  crown,  as  is 
usual  in  siKh  cases,  asked  the  prisoner  what 
he  had  to  say,  why  judgment  of  death  and 
axecution  sbould  not  be  awarded  against 
him  ?-^Mr.  Bowan  said,  that  he  was  instruct- 
/ed  ^y  his  counsel  to  say,  thai  the  outlawry 
contained  errors  in  fact.  The  attomey-gen&- 
X9\  confessed  errors  in  the  outlawiy,  which 
Vas  reversed.  Being  put  to  plead  to  the  in^ 
dictmtnt,  Mr.  Bowan  pleaded  his  majesty's 


most  gracious  pardon.  Having  then  obtained 
liberty  to  speak,  Mr.  Bowan  addressed  thp 
Court  nearly  in  these  words : 

When  last  I  had  the  honour  of  appearing 
before  this  tribunal,  I  told  your  lordships,  i 
knew  his  mi^esty  only  by  bis  wielding  the 
force  of  the  country ;  since  that  period,  dur- 
ing my  legal  incapacity  and  absence  beyond 
seas,  my  wife  and  children  have  not  only 
been  unmolested,  but  protected ;  and,  in  ao^ 
ditJon  to  those  favours,  I  am  now  indebted  to 
the  royal  mercy  for  mv  life.  I  will  neither, 
my  lords,  insist  upon  the  rectitude  of  ray  ii^ 
lootions,  nor  the  extent  of  my  gratitude,  lest 
my  conduct  should  be  attribute  to  base  and 
unworthy  motives;  but  I  hone  my  fiiture  life 
will  evince  the  ancerity  of  those  feelings 
with  which  I  am  impressed,  by  such  mme- 
ritod  proofs  of  hia  migesty'a  beneficence. 

To  which  address  the  Chief  Justice 
[Downesl  raplied : 

Mr.  Kowan;  From  the  sentiments  you 
have  expressed,  I  have  not  a  doubt  but  you 
will  prove,  by  your  future  conduct,  that  hi^ 
majesty's  pardon  has  not  been  bestowed  on 
an  unworthy  object. 

Mr.  Rowan  then  bowed  to  the  Court  and 
withdrew.    XLVll.  Ann.  Reg.  409. 


&6o.  Proceedings  against  Daiovi.  Hovt,  for  publishing  a  Seditious 
LibeL  intituled^  '^  An  Address  to  the  Addressers/'  and  for 
publishing  another  Seditious  LibeL  intituled^  "  An  Address 
to  the  Tradesmen^  Mechanics^  LAbourers^  and  other  Inha* 
bitants  of  the  Town  of  Newark^  on  a  Parliamentary  Reform :" 
33  &  34  Gborob  HI.  A.  D.  1793. 


{The  following  account  of  this  case  is  extracted 
from  a  pamphlet  published  in  the  year 
J7M  by  the  defendant  under  the  title  of 
^  A  Vindication  of  the  conduct  and  prin- 
tiptes  of  the  Printer  of  the  Newark  He- 
rald :  an  Appeal  to  the  justice  of  the 
people  of  England,  on  the  result  of  the 
•  two  recent  and  extraordinary  prosecu- 
tions for  libels.  With  an  Appendix. 
By  Daniel  ilolt,  printer  of  the  Newark 
Hoakl.''] 

In  the  moBtb  of  My  last  [17951  the  assises 
^fere  held  at  Nottingham,  where,  as  a  matter 
«f  eourse,  my  two  proseculions  came  on  for 
trial,  and,  as  another  matter  of  course  too, 
before  a  special  jury.  The  information  for 
MUinc  the  **  Address  to  the  Addressers/^  was 
lirst  tned.  In  the  course  of  this  trial,  it  in- 
eontntihly  appeared,  that  this  pamphlet  was 
published  by  me  long  before  it  was  proved  to 
bealibil  In aay a^wt of  judlcaiott, aAd sold 


merely  in  the  regular  routine  of  my  business; 
no  pruof  being  brought  of  my  intention  to  cir* 
culaie  it  in  particular,  more  than  other  new 

Siblications  of  any  description  whatever, 
ne  of  the  witnesses  (Mr.  S.  Hunter)  pnn 
duced  on  the  part  of  the  prosecution,  proved, 
that  in  a  conversation*  he  had  with  me  on  the 


*  This  conversation  is  thus  represented  by 
Mr.  Holt  in  another  part  of  bis  pamphlet  s     • 

Soon  after  the  institutk>n  of  the  **  Newailt 
Association,  for  the  support  of  the  constitu- 
tion/' a  member  of  the  committee  called  on 
me  as  a  friend,  and  acquainted  me,  that  the 
aasociadon  had  it  in  contemplation  to  inform 
against  all  those  who  publinied  writings  of  a 
seditious  tendency;  and  requested  me  to 
take  out  of  my  shop  window,  several  publi* 
eations  which  ne  apprehended  they  in  their 
wisdom  might  deem  dther  seditioin  or  im^ 
proper.  Knowing  that  I  had  no  publications 
exposed  for  sale,  that  weve  then  pronounced 
either  libellous  or  seditious,  by  me  lawS'of 
HiTcouttHy;  asidwtarmed  atthebart  aitppo- 
sitrni  tlMl  I  ahoidd  bo  thoaght  capable  of  sal- 
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Miljcct  of  libellous  publications,  previous  to  j  and  ^itli  the  anxiety  that  erery  dttien  ought 
thcsuleofthcpamphlel  in  question,  I  informed  I  to  feel  for  his  country,  to  submit  to  your 
liimlhal  I  had  taken  out  uf  my  ^h«p  all  su<  h  j  con««idcratJ(>n  the  following  reaving  why,  in 
of  Painc*s  works  as  had  then  been  dcrlarcd  |  my  humble  opinion,  the  reform  of  parliam«oty 
libels,  and  that  I  intended  not  to  vend  any  ^  now  in  agiUition,  oUj^Jit  not  to  be  regarded  by 
r.icre  of  them;  nor  wou!d  I.  on  any  account, 
sell  a  libel,  knowing  it  to  be  one. — After  a 
trial  of  five  hours,  in  which  my  counsel, 
Ifpssrs.  Dayrcll  an.  I  Clarke,  did  all  that  great 


you  with  indiflcrence: 

'•I.  Being  »uhject  to  the    legislation  of 

persons  whom  other  men  have  plsicrd  over 

y^^U  it  is  evident  that  you  are  dented  that 

abilities  like  theirs  could  do  in  such  a  sltua-  I  which  is  the  hirtliright  of  every  Rnglitbrnan, 


lion,  the  special  jury  whiidrcw,  tiiking  the 
nampV.Ict  with  thcn>,  and  returned  in  about 
naif  an  hour  with  a  verditt  of— Gt  ilty  ! 

The  trial  for  reprinting  and  publi-^hing  the 
following*  "  Address**  next  came  on,  l)cfore 
another  >pccial  jury. 

'^  Address  ti>  the  Inliabitantsof  Leeds,  Shef 
field,  Birmingham,  Maochesfter,  and 
other  ('nrepresenlad  Towns,  oa  a  Par- 
liamentary Refuim. 

"  !  riends  and  Countrymen ; 
"Permit  me,  with  the  affection  that  every 
man  ou«;ht  lo  hear  towards  hia  f^llo^v  citizens, 

•  The  only  alteration  in  this  paper  from 
the  origmal  copy,  was  mcrelv  the  title ;  that 
for  which  I  was  pro*»ecul«l  Wing  addressed 
to  the  inhabitants,  i^c  of  *•  Newark."  Ori^. 
Ed. 


ling  any  book  of  that  description,  knowing  it 
to  be  so,  I  aji*«wercd  him,  I  believe,  nearly  in 
the  foHowinjr  words :  ••  That  I  whs  hi;>hly 
sensil  ie  uf  this  nurk  of  his  fricnd^hip,  and 
conccivcil  myself  much  obliged  to  him  for 
taking  ilic  trouble  lo  intbrni  me  of  the  inten-  ' 
lion  of  t.te  association,  previdus  to  their  put- 
ting it  iiit«>  execution ;  but,  at  the  same  time, 
1  bcgjjed  leave  to  say,  that  as  tlic  nublicatjons 
to  which  he  alluded  had  not  ^ct  neen  legally 
pronounied  hbels  by  a  jury  of  my  fellow-riti- 
zent^  or  evpu  ntaired  as  such  by  the  Attorney- 
general  in  LAjndon,  where  they  were  ori<;inally 
aud  avowedly  published,  I  could  nut,  nor 
would  not,  consent  to  take  them  out  of  the 
.uiudow,  or  prevent  their  bein:;  publicly  sold 
in  my  shop,  to  gratify  the  tyrannic  wishes  ot 
a  set  of  men  who  certainly  had  no  legal  au- 
thority to  interfere  in  the  business.  To  com- 
ply wtih  the  requisitions  of  the  association 
in  this,  or  in  any  other  instance,  where  the 
obnoxious  writings  were  not  specifically  men- 
iiooed  would  be  to  strike  at  the  very  root  of 
my  business;  for  how  was  I  to  ascertain  what 
iwere,  and  what  were  not  libeU,  previous  to 
their  being  so  found  by  the  veidict  of  a  jury  ? 
What  was  I  to  sell,  or  what  was  I  to  refuse 
ielliu^?  Where  was  I.  to  draw  the  line?  I 
observed,  iuat  far  from  being  the  wilful  sedi- 
tioufi,  disatiected  per^-oii  I.  e  association  wish- 
ed to  have  the  public  believe,  and  wliu  h  tt>ey 
ffffected  to  l)elie\e  tiiem^^lves;  I  refused  to 
sell  both  paitft  of  Air.  t'ainc's  Kights  ot  Man, 
iJiKMigh  the  verdict  then  only  applied  to  the 
second,  as  soon  as  I  knew  it  to  be  adijudged  a 
U\id,    Did  this  cooduct  wear  Hic  appeatance 


and  without  which  he  is  not  a  tree  man,  vis. 
a  share  in  the  making  of  those  laws  which 
have  pownr  over  your  properties,  your  fami- 
lies, your  lives,  and  liberties. 

«*  1,  Biding  very  deeply  interested  in  tmde, 
not  only  at  home,  but  in  all  parts  of  the 
world,  you  ought  to  have  in  parliament  de- 
puties well  informeil  on  the  suhjrct  of  com- 
merce in  all  its  branches,  but  more  particti- 
larly  acquainted  with  that  which  you  in  an 

nf  disaffection  ?  With  respect  to  the  unwar- 
rantable suspicions  of  my  principles  and 
views,  implied  m  this  intended  interference 
of  the  association,  they  merited  no  other  re- 
futation, than  indi<;nant  contempt  ~ After 
some  ob*«ervations  on  the  prejurliciHl  and  de. 
spotic  tendeni7  of  the  interfeteme  of  the  te» 
sotiation  in  the  sale  of  political  pamphlets^ 
and  in  the  internal  regidation  ot  my  business; 
I  concluded  l>y  declaring,  that  fr<im  severd 
private  circumstances,  I  was  well  convinedd 
It  was  not  a  love  of  public  justice  that  ac- 
tuated the  association  in  their  proieedtngs 
against  me,  but  a  diabolical  spirit  of  party 
revenge,  and  a  desire  to  wound  rhroogh  me 
the  local  liberty  of  the  press,  that  induced 
them  to  take  the  present  steps ;  but  I  a«>sured 
him  in  the  accomplishment  of  tliese  objects 
they  would  eventually  find  themselves  mis- 
taken and  disappointed,  as  I  was  determined 
not  to  swerve  trom  my  duty  aii  a  man  and  » 
printer,  through  the  ap  rehension  of  any  per* 
sonal  danger.  n«ir  was  I  to  be  mumidated  bj 
the  pitifiif  threats  of  associated  placemen  and 
pensioners. — ^Ihe  freedom  of  the  press  was 
attdckcd,  and  i  felt  it  my  duty  as  well  as  my 
inclination,  as  a  printer,  to  defend  and  sup- 
port it,  as  far  as  my  individual  exertions 
could  e3(tend.  In  tho«'e  times  of  talse  alarm, 
and  pretended  danger*  it  became  every  true 
friend  to  his  country  to  be  at  his  post  This 
1  cunrcivtfd  lo  be  mine,  and  here  they  would 
eve'r.  find  me.** — Here  this  gentleman  left  roe^ 
but  not  without  fir^t  acquiescing  in  the  pro- 
priety of  my  remarks,  and  expressini^  his  ap- 
probation of  my  conduct. — I  have  been  thqy 
particular  in  relating  the  circumstances  of 
this  mterview,  as  the  subsequent  pruceedings 
of  the  ass4<ciation  were  mam  test  I  v  regulated 
by  it 

I  rom  the  moment  this  gentleman  left  me^ 
I  lores  iw  \^hat  wc^uld  happen  ;  and  expected^ 
as  a  mailer  ot  course,  an  application  from  the 
ass(.ciation  to  the  attorney- general,  to  file  aft 
intbrmation  aeainst  me;  for  my  outrageous  and 
seditious  conouct.     Vindication^  ^c,  pp*  S— C 
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especial  manner  commit  to  their  guardianship, 
as  your  immediate  representatives.  It  is  not 
otherwise  pussihlt  that  your  interests  shouM 
|>e  properly  attended  to. 

"  3.  Should  you  nut  join  the  public  spiril- 
M  towns  and  counties  who  ijnay  petition  for 
a  reform  in  the  uational  representation,  there 
js  reason  to  apprehend  that  it  will  be  but  venr 
imperfectly  amended.  And  if  the  amend- 
ment fall  any  thing  short  uf  making  par lia- 
inent  independent  of  the  crown,  perhaps  the 
only  difference  we  may  find,  may  be,  that  it 
may  hencctbrth  cost  the  nation  more  to  pur- 
chase majorities  for  the  minister,  than  it  has 
hitherto  (U'Ue ;  for  if  corruption,  instead  of 
being  made  impossible,  be  only  rendered 
soxhewbat  more  troublesome,  the  additional 
trouble  as  well  as  the  additional  value  of 
votes,  must  be  paid  for. 

''4.  It  is  a  truth  known  to  you  all,  that  a 
eountry  which  once  loses  its  liberty,  must 
shortly  lose  its  trade  also.  Thus,  on  com- 
mercial principles  themselves,  you  are  bound 
to  contribute  your  share  towards  the  reform 
in  narliamcnl,  although  it  should  be  attended 
mith  some  cost  and  labour.  The  fruits  of 
your  industry  will  prove  to  your  children  but 
a  poor  inheritance,  if  not  accompanied  with 
freedom. 

**  5.  So  long  as  a  majority  of  the  House  of 
Commons  st.all  continue  to  be  appointed  by 
a  number  ot  borough  electors,  not  exceeding 
acven  thousand  as  now  is  the  case  ;  so  long 
vrill  bribery  govern  borough  elections,  corrup- 
tion be  the  characteristic  of  parliament,  and 
an  o]ipressive  taxation  be  the  lot  of  the  peo- 
ple. 

^  6.  li  the  present  inequality  of  represen- 
tation and  length  of  parliaments  be  the  cause 
of  parliamentary  corruption,  as  they  un- 
douptedly  are,  we  must  remove  the  causes 
before  the  effect  will  cease 

**  7.  By  a  corrupt  parliament  is  meant, 
that  which,  instead  of  being  a  shield  against 
unnecessary  taxation,  is  the  hired  instrument 
ivbereby  the  nation  is  pillaged ;  —  that 
Ivhich,  instead  of  proving  a  check  upon  the 
crown,  when  disposed  to  engage  in  unnecessai^ 
and  ruinous  wars,  is  the  bribed  tool  by  which 
the  nation  was  first  gulled  into  an  appixibation 
of  war,  and  afterwards  drained  ot  its  blood 
abd  trearures  to  carry  it  on:  —  and  again, 
uniform  experience  teaches  us,  that  whenever 
parliaments  are  under  an  undue  influence 
from  the  crown,  they  are  ever  ready  to  betray 
the  most  sacred  rights  of  the  people.  Suffice 
it  at  present  to  recall  to  yoiv  recollection  a 
few  instances  only.  In  the  reign  of  Henry 
8y  parliauient  enacted,  that  the  kins's  pro- 
«lan)dtiun  should  have  the  force  of  Taw*  in 
the  reign  of  >Arilliam  .'{,  they  made  a  precedent 
f:>r  suspending  by  statute  the  benefits  of  the 
habeas  corpus ;  and  it  has  since  been  several 
tiroes  practifscd:  iii  the  reigi-  of  Georoe  1.  by 
means  of  the  statute  vttlgarly  called  the  riot 
a^  all  the  constitutional  means  of  giving  sup- 
fotitoihe  eivil  magistrate  were  supplanted  m 


favour  of  the  practice  of  calline  out  Ihestand^ 
ingarmy  That  government  which  cannot  pre* 
serve  its  authority  without  such  an  iuNtniment* 
deserves  nut  the  name  of  g(  tvernment ;  andthat 
country,  in  which  it  is  an  ordinary  pncticeto 
support  the  execution  of  its  laws  by  a  stand- 
ing army,  is  not  a  free  country.  But  the 
deadliest  wounds  that  freedom  ever  received 
from  parliament,  were  those  which  have  been 
given  it  by  the  disfranchising  statute  of  Henry 
6y  the  triennial  act  of  William  3,  and  the  sep- 
tennial act  of  George  J,  for  by  the  joint  ope- 
ration of  those  three  statutes,  the  very  foun- 
dations of  the  constitution  are  removed. 
Those  statutes  not  only  defraud  the  nation  of 
six  parts  in  seven,  both  of  its  election  and 
its  representation,  but  they  have  effecttttUy 
vitiated  the  remaining  seventh. 

**  8.  Parliaments  chosen  as  they  now  are, 
and  continuing  for  seven  years  as  tliey  now 
do  will  ever  be  composed,  for  the  most  part, 
of  a  few  factions,  tmder  the  guidance  of  parti- 
cular noblemen,  perpetually  contending  for 
the  power  and  emoluments  of  office.  Tlie 
common-soldiery  of  these  several  factions, 
like  that  of  all  other  sttnding  armies,  is  made 
up  of  mercenaries  from  the  most  idle  and  pro- 
fligate orders  of  the  community.  Who  so 
idle,  as  men  of  pleasure,  and  the  vicious  part 
of  our  nobility  and  gentry?  Who  so  proAi* 
gate,  as  murdering  nabobs,  prostitute  lawyers; 
and  unprincipled  adventurers,  who  throu^ 
the  iniquity  of  corrupt  elections,  make  their 
way  into  parliament,  and  there  let  out  tfaetr 
tongues  and  their  votea  for  hire  ? 

**  9.  Parliaments  chosen  as  they  ought  to 
be,  thdt  is  by  the  whole  nation  in  just  propor- 
tion, and  continuing  as  they  ought  to  do,  for 
one  8es»sion  only,  must  of  course  {as  corrup- 
tion without  doors  would  then  be  impossible) 
consist  of  men  most  eminent  for  virtue  and 
wisdom  from  every  part  of  the  kingdom. 
Every  district  and  every  town  (fireed  from  an 
undue  influence  by  the  multitude  of  its  elec- 
tors) would  undoubtedly  appoint  for  its  par- 
liamentary representative,  or  attorney,  th^ 
person  best  acquainted  with  its  interests,  and 
best  qualified  to  promote  them.  These  re- 
presentatives, feeling  that  dependance  oa 
their  employers  which  an  annual  election 
would  ensure,  and  carrying  with  them  into 
parliament  characters  of  value,  would  be 
doubly  guarded  against  falling  into  tempta- 
tion ;  besides  their  virtue  would  be  farther 
secured  from  this  important  consideration, 
that,  as  no  minister  in  his  senses  would  es- 
teem it  practicable  to  bribe  a  majority  of  such 
a  parliament,  it  follows,  that  bribing  indivi- 
duals could  be  of  no  use  to  him. 

**  10.  But  such  a  parliament  cannot  be  had 
unless  we  will  revert  to  the  first  principles  of 
our  constitution,  which  we  have  so  shame- 
fully  abandoned.  Since  electing  a  parliament 
is  our  only  security  againstan  aroitrary  power 
in  the  crown,  election  itself  must  be  not  only 
the  common  right,  but  the  common  duty  of 
ail  the  people. 
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«'  11.  TlwoBlvpUnsibkoltlectiooi 
ImUI  iioihf  in  order  to  discourage  the 
iKturing  towtts  from  demandiog  rcpreseota* 
Ikm,  nunelyy  the  lots  of  time  unongit  the 
workmea  tfa^t  would  be  occauoDcd  bjf  idee* 
tioniy  IS  an  idle  bugbeer. 

**  13.  All  the  idtenest  and  vice  of  modera 
elections  in  this  country  are  the  coDsequencea 
ofthat  very  inequality  of  representation,  and 
thai  long  duration  of  parliament  of  which 
we  complain.  While  all  but  the  villeins  of 
form^  times,  thai  is,  while  all  free  sabjects 


P^m0dH^ilim^DmMa^  [1199 

whichia  ,  the  verr esscaea  of  thai  comtilution  whkh 
maou-  ■  they  inbcrii  in  fOBBroon  with  ourselves,  ni»l 
as  that  without  which  they  knew  th^  should 
not  be  a  free  people  f 

'*  15.  If  you  think  to  ai\ioy  the  benefits  of 
renreseotaiioD  through  persona  chosca  h§ 
oiner  men,  and  over  whose  dismission  you 
have  no  power,  you  much  deceive  yourselves 
Supposing  a  merchant  had  not  the  choice  of 
his  own  clerks,  nor  workmen*  nor  houseboU 
servaotSy  but  toey  were  to  be  appointed  for 
him  by  the  exciseman*  or  by  some  aej|gb« 


had  their  voU^  and  parliaments  were  chosen  ,  bouring  lord,  who  had  an  interest  in  so  doiQ^ 

nometimes  twice,  and  sometimes  thrice  in  a  '  and  if,  when  so  appoiot4Ml,  he  could  Hoi  gel 

y«ar,  tumult  and  debauchery  at  elections  were  !  nd  of  them  in  less  than  seven  years,  let  Ib^ 

trnknowD ;  and  there  were  not  above  two  or  .  idleness,  catravag^ce,  and  dishonest)r  hm 

three  caaes  of  false  returns  or  disputed  dec-  !  ever  so  Elariog,  and  their  insolence  ever  e^ 

tions  in  the  course  of  two  hundred  and  seven-  j  iosufier^l^  ooes  it  need  the  spirit  of  pro|ih«* 

teen  ytvn^  as  stands  proved  bv  authentic  re-  •  cv  to  foreteJ,  that  bit  name  would  soon  he  m 

cords  in  the  tower.    In  a  single  parliament  of  th< 


the  present  reigo.  the  trials  upon  conies  ted 
elections  fill  6ve  large  volumes ;  and  the  pro- 
fiigacv  so  frequently  attending  the  choice  of 
vemWs  b  a  reproach  to  our  age  and  nation. 
--48  it  not  time  then  to  restore  a  represents 
tionofall,  and  parliaments  of  a  aingle  see- 
frion ;  sinc«  they  alone  can  ensure  us  peace- 
able and  virtuous  elections? 

**  13.  Prevent  the  temptation  to  the  evil 
Xpu  dread,  and  the  evil  itself  will  be  prevents 
ed:  this  is  a  law  of  nature.  If  parish  officers, 
it*  coansoD-councilnnen  of  London,  and 
mayors  of  corporations,  if  committees  lor  all 
sorts  of  business,  if,  in  short,  deputies  of  any 
other  description,  can  be  annually  or  more 
fireqneotl^  elected,  without  any  evil  conse- 
(fiiences,  u  il  not  an  insult  to  common  sense 
to  tell  us,  that  deputies  for  transacting  our 
parliamentary  business  may  not  be  ekcled 
alio?^Prevent,l8ay,the  temptation  U»  the 
evil  you  dread,  and  the  evil  itself  will  be  pre- 
vented. The  temptation  to  the  candidate  is 
Uie  hopes  of  a  place,  a  title,  or  what  else  he 
can  get  from  the  minister;  the  temptation  to 
the  borough  elector— is  the  candidate's  treat 
and  bribe. — As  elections  of  all,  and  sessional 
parliaments,  would  cut  up  by  the  roots  this 
comiaeroe  of  corruption,  so  they  would  ensure 
you  elections  as  peaceable  and  orderly,  as  your 
weekly  meetings  at  divine  service,  or  in  jrour 
markets.  Thus  that  glorious  word,  election, 
which  is  not  to  be  found  in  the  dictionary  of 
'  any  enslaved  natbn,  would  be  restored 
amongst  us  to  its  plain  and  honest  significa- 
liofi:  carrying  with  it  no  other  idea,  than 
thttt  of  a  me  dioice  of  freemen,  for  their  own 
henefit  and  happiness. 

**  14.  But  if^we  caiuiot  believe  historv,  nor 
place  confidence  in  records  themselves,  let  us, 
atlcait,  trust  our  own  senses,  and  observe 
whttt  is  the  conduct  of  our  sober  and  sagacious 
Iwethren  of  America.  If  representation  be  of 
DO  use  to  a  trading  people,  and  if  elections 
•re  nuisances,  why  nave  the  citizens  of  Phil- 
adelphia, Boston,  and  all  America,  secured 
la  tbeaselves,  by  their  new  constitution,  an 
equal  representation  and  annual  elections,  as 


le.  gazette,  proclaimiug  him  a  ruined 
miserable  man  ?  And  is  not  that  g^eat  i 
chant,  the  nation,  brought  to  the  vei^ge  ef 
baokniptcy  bv  iKese  vay  means  2<-«A  na- 
tion happy  aoove  others  in  the  fertility  ot 
its  soil,  and  the  inJustry  of  its  inh^itinta;  • 
nation  which  now  possesses  a  district  of  I&» 
dia,  equal  to  the  whole  kingdom  of  Fraaqa, 
and  until  Uie  other  day  poue»sed  also  a  coii- 
1  incut  in  America,  is  nevertheless,  I  say.  and 
by  the  means  I  have  pointed  out,  nearly  re- 
duced to  the  condition  of  a  bankrupt  Im 
consequence  of  losing  throi^ih  supinencss,  thn 
appointment  of  its  own  clerks,  workmen  aai 
servanu,  or  in  other  words,  its  own  parli^ 
ment,  it  is  now  indebted  two  hundred  and 
seventy  millions  of  money,  and  not  only  ita 
lands,  but  future  industry,  is  deeply  mort- 
gaged for  the  payment  of  the  interest;  where- 
as, had  it  consuotly  asserted  ita  nghta,  i| 
needed  not  at  this  day  to  have  owed  «  shiU 
ling. 

**  16.  As  the  interest  upon  these  two  hun- 
dred and  seventy  millions  is  just  so  mysch  to 
be  deducted  from  the  national  iodustiy,  and 
as  nations  less  taxed  may  conaequcntiy  ubp 
dericll  us  at  foreign  markets,  the  mamifac- 
luring  towns  of  this  kiogdom  are  peculiar^ 
and  eminently  interested  in  restoring  purity 
to  parliamenU.  They  ought  also  io  recollect 
that  if  it  be  neglected,  an  increase  of  debW 
and  coosequently  an  increase  of  taxes,  must 
follow  ;  for  so  long  as  the  cause  of  exlr^v^ 
gance  remains,  the  effect  will  oot  cease. 

"  17.  Although  it  b  granted,  that  if  petty  bo- 
roughs and  septennial  parliaments  weie  stU 
to  remain  im  d€tu  quo,  and  the  only  altera* 
lion  to  be  obtained,  were  a  mere  election  of 
two  members  for  each  manufacturing  tovig 
the  geiwral  advantage  therefrom  would  be 
trilling,  and  the  new  elections  might  perhapf 
be  inconvenient :  yet,  that  is  not  what  is  pr»- 
posed;  nor  would  be  the  consequence,  if  thete 
towns  containing  an  immense  propor|ion,oif  the 
whole  nation,  would  properly  exertthemselvei^ 
In  cQiyimction  with  Surrey,  Middlesex,  and  the 
MelTQ^is,  united  in  quintuple  alliaioce,  spd 
the  many  other  generous  towns  and  cwUki 
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which  iliftj  pelMon,  the  vast  weight  of  the 
^anufkcturine  towns  would  no  longer  sufier 
i}\\t  hopes  ana  fears,  our  recovery  or  our  total 
ruin,  to  hang  in  doubtful  balance;  but  the 
sterling  eold  of  reformation  would  preponde- 
rate, and  treachery  and  oppression  kick  the 


^18.  Take  a  sketch  of  such  elections  as 
ure  proposed.    It  being  found  that  the  pro- 
|K>rtion  of  En^ish  electors  to  every  represen- 
tative, according  to  the  present  number  in  the 
House  of  Commpns,  is  about  three  thousand. 
h  folk>ws,  tha|.  each  town  ought  to  be  divided 
into  distnds'  of  election,   containing  each 
about  that  number  of  male  inhabitants,  of 
fwenty-one  years  of  age.    By  the  militia  fists 
alone  this  might  be  easily  done.    In  towns 
where  the  whole  number  of  electors  for  each 
iKstricI  might  inhabitone  parish,there  ought  to 
be  ten  or  twelve  subdivisions  of  them,  so  that 
li^t  more  than  three  hundred  at  most  elect  in 
one  place.    This  would  not  only  preserve  the 
|>ettce,  but  ensure  die  completion  of  the  elec- 
tion in  one  forenoon ;  it  would  also  so  facili- 
tate the  attendance,  that  no  manufacturer  or 
mechanic  need  lose  an  hour's  labour. 
-   ^  19.    A  momenf  9  reflection  will  convince 
any  candid  man,  that  in  such  elections  an- 
nually repeated  there  could  be  no  such  thins 
as  bribenr;   and  if  a  t)allot  were  added,  an 
tindue  inmienee  of  wealth  or  authority  would 
be  guanSTed  against    Bribery  and  threats  out 
of  the  question,  who  could  have  an  interest 
br  temptation  to  promote  anv  licentiousness  ? 
It  has  already  been  shown  also  that  in  parlia- 
ments so  elected^  and  so  dependant  on  the 
esteett  and  conndence,  and  power  of  the 
people,  H  would  be  as  impossible  for  a  mini- 
ster to  obtain  support  by  corruption,  as  now 
it  ia  impossible  to  find  support  without  cor- 
ruption. 

**  to.  But  ^  minister,  it  is  said,  cannot 
carry  on  the  business  of  the  nation  without  a 
majority.  This  is  held  to  be  an  axiom  in 
foittka.  And  so  it  is.  No  maxim  is  more 
true.  But  it  Is  equally  true,  that,  in  parlia- 
ments ehosen  as  ours  now  are,  that  majority 
must  be  had  by  means  of  fkction  and  brioery ; 
in  a  reformed  parliament,  it  must  be  gained 
by  rectitude  of  measures  alone. 

'<  SI.  A  reformation  of  parliament  would 
produce  a  total  revohitioa  in  the  condition  of 
the  mintsier.  Instead  of  continuing  to  be  an 
hauf^y  lord  and  master  of  the  nation,  he 
woind  instantly  become  its  servant,  as  the 
word  minisHer  imports ;— instead  of  having 
through  a  corrupt  majoritY  the  purse  of  the 
^ whole  nation  at  tits  mercy,  ne  would  find  that 
it  should  not  yield  him  an  extrava|^t  or  an 
anneccssary  shilling.  Instead  of  creating 
jobs,  offices,  and  contracts,  and  squandering 
niflions  of  the  public  treasure  to  gratify  him- 
jHf,  bis  connexions,  his  creatures  and  depen- 
tlants,  hesides  the  enormous  bribery  within 
the  walls  of  parliament,  he  must  correct 
r*ay  wasteful  expenditure,  and  transfuse  a 
♦pint  of  economy  through  eveiA*  department 


of  the  sUde.*- Instead  of  being  hi  a  conditwa 
to  make  inroads  on  the  liberties  of  the  peopl^ 
or  to  make  any  thing  law,  bv  which  he  could 
ingratiate  himself  with  royalty,  or  strengtbea 
his  own  hands  against  every  opposition  to  his 
will,  he  must  be  content  to  act  within  hie 
own  sphere,  which  is  to  execute  the  lawsaoada 
by  the  concentrated  wisdom  of  the  nation  m 
parliament  assembled. 

^  22.'  In  such  a  parliament  as  must  be 
the  consequence  of  asserting  our  right  to  as 
equal  representation  and  anpual  elections,  it 
would  be  as  impracticable  for  any  faction  la 
displace  an  able  and  virtuous  minister,  as  for 
a  cabal  of  grooms  and  charabermaia%  itt  % 
private  fami^,  to  displace  the  steward,  whose 
reputation  had  been  established  for  talents 
and  integrity,  and  who  acquitted  himself  l» 
the  satis&ction  of  bis  roaster.  So  long  as  the 
minister  did  the  buaness  of  the  nation  to  its 
satisfaction^  the  representatives  <^  that  nap 
tion,  havine  no  temptation  to  do  otherwise, 
but  an  evident  interest  in  supporting  him, 
would  support  him  accordingly.  Neverthtr 
less,  the  House  of  Commons  would  still  be 
the  political  theatre  for  ambitious  spirits  to 
act  tneir  parts  in ;  and  it  oug^t  to  be  so.  Ft 
is  the  proper  school  of  politics ;  and  when* 
ever  a  great  eenius  for  government  should 
arise,  and  coiud  satisfy  parliament  as  to  any 
considerable  incapacity  m  the  minister,  and 
of  his  own  superior  talents,  it  wouM  be  the 
duty  of  parliament  to  see  the  nation  was 
served  by  the  fittest  person  in  the  kingdom ; 
and  a  change  would  take  place  as  natuxally, 
and  as  peaceably,  as  when  a  gentleman  jMrts 
with  one  servant  and  takes  another.  Thus 
so  far  from  annual  ekctions  preventing 
amongst  foreign  courts  a  confidence  in  our 
government,  as  some  maintain,  they  would 
raise  its]  reputation  for  wisdom,  vigour,  and 
permanency  throughout  the  world :  and  by 
preserving  a  perpetual  harmony  between  the 
crown  and  the  people,  and  keeping  always  at 
the  helm  the  person  best  able  to  guide  it,  the 
king  of  England  would  once  more  become 
Uie  most  powerful  and  glorious  monarch  on 
earth. 

**  93.  Petition  then,  with  one  voice^  my 
friends  and  countrymen,  for  that  share  xa 
making  your  own  laws  to  which,  by  the  con- 
stitution and  the  laws  of  nature,  you  are 
entitled.  Pursue  the  only  course  which  can 
ever  efiect  any  considerable  reduction  of 
debts  and  of  taxes,  materially  advance  the  in- 
terests of  manufactures  and  commerce ! — ^Iti 
short  be  Englishmen !  be  free,  prosperous, 
and  happy !  And  give  your  posterity,  the 
same  cause  to  revere  your  memories,  as  you 
have  to  bless  those  progenitors  who  lefi  you 
an  inheritance  in  a  frse  constitution  !"* 

*  In  the  Monthly  Magazine,  voL  zix.  f  • 
S4,  is  inserted  a  letter  signed  John  Cart> 
wright,  respecting  this  address.  The  writer 
of  that  letter  noticing  the  Memoirs  of  the 
life  of  Gilbert  Wakchcid,  remarks  that  ••  In 
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T««  Ktwo  againtt  DaihiL  HotT. 

iKiFOr.MATION. 

J^«<tifi«*iimiiAirf,l  BK  il  remembered  tli«t  «r 
Jjri/.  $  Archibald  Macdonii»d,knU 

attornev-gcoerdl  ui  our  present  wvere.p  ord 
tibe  kink,  who  li.r  .n»r  said  lord  ibc  king  m  thw 
kehaif  iroMjcutcs  m  his  o^o  proper  person 
comes  htre  into  the  Court  of  our  taid  lord 

the  note  vol.  ii.  p.  453,  it  h  wid,  that  «  Holt, 
« the  pii»  lisher  of  the  Newark  Jotirnal,  was 

*  imprisoned  in  Newgate,  lor  reprinting,  with- 

*  out  alteration,  a  parophUt  by  «n«J^J,.^f  ^ 
«  wriitht ;  to  whith  the  minister,  (Mr.  t  itl)  as 

*  a  member  of  a  political  M>ciet.v,  bad  given 

*  countenance  and  circulation.  The  coasc- 
'■queme  to  lhi>.  young  man  was  the  ruin  ot 
«  hif  affair-,  and  death  in  a  short  Imie  after 

"True,  uideed,  it  in  that  the  paper  (for  it 
wasasmgle  sheet)  had  l)een  written  by  me, 
and  at  my  request  published  in  a  Lcedii  newv 
oaper  in  r/8a  ;  true  il  is,  that  the  proseciUion 
proved  the  ruin  of  Holt's  affairs ;  and  no  less 
&e  I  bold  it  to  be,  that  his  impriionineni 
waa  the  cau^e  of  bis  premature  death :  but,  ill 
as  I  have  learned  from  experience,  to  thmk 
of  the  minister  that  has  been  mentioned,  as  I 
wish  not  to  sec  added  to  the  heavy  accusa- 
tions against  him,  a  grain  of  untruth,  it  is 
proper  l  should  correct  that  part  ot  the  slate 
aeot  which  speaks  of  my  paper  havmg  had 
hit  •  countenance  and  circulation/  Of  its 
original  appearance  he  cerUinly  had  no 
knowledge;  and,  for  coeent  reasons,  I  am 
convinced  he  never  could  liavc  promoted,  in 
any  way,  its  publication 
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the  king,  before  iheiting  hwidf,  rtWert- 

minuter,  ou  Wednc-day  neat  aJter  tlie  octave 
of  >aiut  Hilary,  in  tiiis  !^nie  term,  and  far 
our  »aid  lord  tt»c  kuvz.  giveth  the  i>  urt  hm 
to  understand  and  lie  iniormed,  that  Darnel 
Holt,  late   of   Newark-upon-lrcnl,  lu    the 
county   of  Nottingham,    printer,     '>*''ng  » 
wickciL  malicious,  se^titious.  and  ilUliftputed 
pcr-oD,  and  being  greatly  disaffected  to  our 
Mtd  lord  the  kin-,  and  tu  the  ronsUtutwi 
and  goveruiiientol  tuis  kingdom,  and  wicked* 
ly,   nialiciou>lf,  and  stflitiuuM.v,  disignmg. 
contriving,  ami  inteiuling  to  di-iiirb  the  peace 
and  tranquillity  oi  uur  ftaid  lord  ttic  king,  and 
of  tins  kingdom,  and  u*  scandaliae,  detame^ 
and  villily  ins  said  iuaje>tyV  goverament  and 
Die  parliament  and  sUltitcs  ot  this  kingdom* 
and  the  reprcseiiUUves  of  the  people  ol  thif 
kiDgdum  in  the  parliament  theiet»t,  and  to 
bring  them  rcspectivt  ly  into  hatred  and  con- 
tempt  with  his  majcniyV  subject*,  and  to 
represent  and  cause  it  to  lie  believed  by  hit 
said  majesty's  subjecU  that  their  said  repw- 
isenUtives  in  parliament  were  corrupt  and 
pmeigate,  and  betra>ed  their  rights  and  in- 
lercsls.  and  to  excite  and  stir  up  discontent, 
and  sedition  amongst  hi»  said  majesty's  sob- 
jcrts  on  the  tirr  i  d.iy  of  January,  in  the  thirtf. 
third  year  of  the  reign  of  our  said  lord  tbo 
now  kinjj,  at  Newark-upon-Trent,  id  the  said 
county  of  Nottingham,  to  complete,  perfect, 
and  brincr  to  cflect  his  taid  wicked  contri- 
vances and  intentions  wickedly,  umlkuNisly, 
and  scdiiiuuslv  did  print  and  publish  and 
caused  to  be 'primed  and  punished  io  the 
the  form  of  an  address  to  the  tmdetroeo, 
mechanics,  laboiuers  and  other  inhabiuntsof 

favour  o[  P-;''»":'"'*7„/:f  S    4.  Cj  I  "  .d  iSaL«nUl  (among«  olbir  thiog..  rf 


but  Mr.  Pitt  never  was  a  member  of  that 
society,  nor,  as  i  imagine,  of  any  other, 
having  similar  objects. 

"Air.  Wakciield,  in  common  with  the 
public  in  general,  had,  as  I  conceive,  been 
ted  into  the  error  I  have  noticed  by  a  speech 
made  by  one  of  the  counsel  of  Mr.  Holt. 


.  i.i  the  parliament  Uiereol,  in  onepwtofthe 
I  said  libel  according  to  the  iCDor  and  efle^t 
I  following  :  That  is  to  say, 
,  "6.  If  the  present  inequality  of  represeo- 
.  tation*'  (meaning  represeuUtion  in  the  par- 
liament of  thi>  kingdom)  "  and  length  ol  par- 
liaments"  (meaning  the  pariiaments  ot  Uu* 


Ml ;  bul  as  often  « it  has  been  men  .onedm     °^Xt  J^;,"*  '^^^^j^^  ^Tthis  king 


cumstonce  which,  had  it  been  known  to  the 
sincere  votarv  of  truth,  whose  loss  we  deplore, 
would  assuredly  have  prevented  his  adoption 
of  the  report. 

•«  Holt  had  republished  the  paper  in  ques- 
tion without  my  knowledge;   ni»rwaslap- 


dom  as  to  the  representatives  of  the  people  in 
the  parliament,  was  undoubtedly  corrupt) 
"  we  must  remove  the  causes  before  the  efleci 
will  cease. 

«  T.    By  a  corrupt  parliament  w  meiw 
that,  which  instead  of  being  a  "^^'f ^  fjiajn* 


tion  without  mv  knowledge;   »!»^^^'f /.'^t  , '^^ " "^^  thrhired  iustrumenl 

prizedofitiintitapphedtoonusW^^^^^^ 


prove  that  he  was  not  the  author.  With  that 
intent  I  appeared  at  his  trial,  but  mv  in- 
tended evidence  was  rejected,  as  inadmis- 
sible; on  the  ground  that  such  evidence 
would  not  disprove  the  act  of  publication." 


whereby  ihe  nation"  (meaning  this  kingdum) 
**  is  pillaged,  that  which  instead  ot  ufoMOg* 
check  ujSn  the  crown*'  (roeaninE  the  cro«n 
of  this  kingdom)  "  when  dispoted  to  t^- 
in  unnecessary  and  ruinous  wars,  tt  the  vi^- 
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iQol  by  wfaicb  the  nation"  (oieaoing  this  king- 
dom) *'  was  first  gulled  into  an  approbation 
•of  war,  and  afkrwards  drained  of  its  blood 
.and  treasures  to  carry  it  on: — And  again, 
junifonn  experience  teacbies  us  that  whenever 
parliaments*'  (meaning  the  parliament  jof  this 
kingdom)  ^  are  under  an  undue  influence 
.froa  the  crown,"  (meaulng  the  crown  of  this 
kingdom)  ''  they  are  ever  ready  to  betray  the 
•most  s^red  rights  of  the  people/*  (meaning 
the  subjects  of  this  kingdom.)  ^  SuflBce  it  at 
.present  to  recall  to  'yoUi*  recollection  a  few 
instances  only.  In  the  reign  of  Henry  8/' 
(meaning  Henry  8,  heretofore  king  of  Eng- 
.land)  *.*  parliament''  (meaning  the  then  par- 
liament of  this  kingdom)  <*  enacted  that  the 
king's  proclamation  should  have  the  force  of 
law :  m  the  reign  of  William  3."  (meaning 
IViUiam  3,  heretofore  king  of  England)  **  they 
made  a  precedent  for  suspending  by  statute 
the  benefit  of  the  Habeas  Corpus;  and  it  has 
since  been  several  times  practised:  in  the 
xeign  of  Georise  1/'  (meaning  George  1,  here- 
tofore king  of  Great  Britain)  <<  by  means  of 
tlm  statute  vulgarly  called  the  Riot  Act,  all 
the  constitutional  means  of  giving  support  to 
the  civil  magistrate  were  supplanted  in  favour 
fd  the  practice  of  calling  out  the  standing 
army.  -  Thai  government'"  (meaning  the  go- 
vernment of  this  kingdom)  *'  which  cannot 
preserve  its  authority  without  such  an  instru- 
nient,  deserves  not  tlie  name  of  government ; 
4Ad  that  country/'  (meaning  this  kingdom) 
<'  in  which  it  is  an  ordinary  practice  to  sup- 
port [the  execution  of  its  laws  by  a  standing 
.  armyt  is  not  a  free  country.  But  the  deaf 
liest  wounds  that  freedom  ever  received  from 
parliament/'  (meaning  the  parliament  of  this 
kingdom)  ''  were  those  which  have  been 
given  it  by  the  disfranchising  statute  of  Henry 
69'  (meaning  Henry  6,  heretofore  king  of 
England)  ''  the  triennial  act  of  William  3/*' 
(meaning  William  3.  heretofore  king  of  Eng- 
kmd)  '*  and  the  septennial  act  of  George  1/' 
(meaning  George  !,>  heretofore  king  of  Great 
Britain)  **  for  by  the  joint  operation  of  those 
three  statutes  the  very  foimdation  of  the  con- 
stitution" (meaning  the  constitution  of  this 
kingdom)  **  are  removed.  Those  statutes  not 
only  defraud  the  nation"  (meaning  this  king- 
dom) **  of  six  parts  in  seven  both  of  its  elec- 
tion and  its  representation,  but  they  have 
effectually  vitiated  the  remaining  seventh. 

^8.  Parliaments  chosen  as  they  now  are, 
and  continuing  for  seven  years  as  they  now 
dO|  will  ever  l^  composed,  for  the  most  part, 
fif  a  few  factions,  under  the  guidance  of  par- 
mmar  noblemen,  perpetually  contending  for 
th^ power  and  emoluments  of  office.  The 
common  soldiery  of  these  several  factions,  like 
that  of  all  other  standing  armies,  is  made  up 
of  mercenaries  from  the  most  idle  and  profli- 
gate orders  of  the  community.  Who  so  idlis 
as  men  of  pleasure,  and  the  vicious  part  of  our  | 


iniquHy  of  corrupt  elections,  make  their  way 
into  parliament"  (meaning  the  parliament  of 
this  kingdom,V*  ^^^^  ^here  let  out  their  tongues 
and  their  votes  for  hire  ?*'  And  in  another 
part  thereof  according  to  the  tenor  and  effect 
following :  (to  wit.) 

"19.  A  moment's  reflection  will  convince 
any  candid  man,  that  in  such  elections"  (mean- 
ing the  elections  of  representatives  to  serve 
in  the  parliament  of  this  kingdom)  *' annually 
repeated  there  could  be  no  such  thing  as  brF 
bery ;  and  if  a  ballot  were  added,  aU  undue 
induonce  of  wealth  w  authority,  would  be 
guarded  against.  Bribery  and  threats  out  of 
the  question,  who  could  have  an  interest  or 
temptation  to  promote  anv  licentiousness^ 
It  has  already  been  shown  also  that  in  parli». 
ments''(meanin2  the  parliaments  of  this  king- 
dom) ^  so  elected  and  so  dependent  on  thees* 
teem  and  confidence,  and  power  of  th«  people" 
(meaning  the  subjects  of  this  kingdom),  '*  it 
would  be  as  impossible  for  a  minister"  (mean^ 
ing  the  minister  of  our  said  lord  the  king  em- 
ployed in  the  administratbn  of  his  govern* 
ment)  **  to  obtain  support  by  corruption  as  now 
it  is  impossible  to  find  support*'  (meaning  sup- 
port from  the  parliament  ef  this  kin^kun) 
*'  witliout  corruption.'' 

*'  90.  But  a  minister*^  (meaning  such  minis* 
ter  as  aforesaid),  *'  it  is  said  cannot  carry  on  the 
business  uf  the  nation*'  (meaning  this  king- 
dom) *<  without  a  majority.  This  is  held  to  M 
an  axiom  in  politics,  and  so  it  is.  No  maxim 
is  naore  true.  But  it  is  eaually  true  that  ui 
parliaments  chosen  as  ours*'  (meaning  the  par- 
liament of  this  kinsdom)  *'  now  are,  that  ma^ 
jority  must  be  had  bv  mean9  of  faction  and 
briberv ;  in  a  reformed  parliament  it  must  be 
gained  by  rectitude  of  measures  alone ;"  In 
contempt  of  our  said  lord  the  ki^g,  in  open 
violation  of  his  law,  to  the  evil  and  pernicious 
exampleof  all  others  in  the  like  case  ofl^nrlin^ 
and  against  the  peace  of  our  said  lord  the  kin^ 
his  crown  and  dignity.  Whereupon  the  said 
attorney-general  of  our  said  lord  tne  kine,  who 
for  our  said  lord  the  king  in  this  behan  pro- 
secutes for  our  said  lord  the  king,  prayeth  the 
consideration  of  the  Court  here  in  the  pre- 
mises, and '  that  due  process  <tf  law  may  be 
awarded  against  him  the  sai^^Jkniel  Holt  id 
this  behalf  to  make  him  answer  to  our  said 
lord  the  k'mg  touching  and  concerning  the 
premises  aforesaid. 

Several  witnesses  were  called  by  the  coub<« 
sel  for  the  crown  who  proved  the  mere  fact  of 
publication. 

Afler  the  evidence  was  closed,  my  leading 
counsel,  Mr.  Dayrell,  then  addressed  the  jur/ 
in  a  very  able,  pointed,  and  energetic  speech. 
of  con^derable  length ;  in  which  he  exposed 
with  siniiular  felicity,  the  various  abuses  that 
had  crept  into  the  government;  and  very  8uc« 
cessfuliy.  and  with  great  ability  insistod^  on 


nobility  and  gentry  ?     Who  so  profligate  as:  the  right  of  every  citizen  to  deli  verbis  opinions 


murderinr  nabobs,  prostitute .  lawyers,  and 
unprincipled  adventurers,  who  .through. the 
VOL.  XXU. 


On  the  form  of  government  under  whidi  ho 
lives,  and  dwelt  with  peculiar  force  aodeacrgy 
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%jk  the  un^^Dbr  cruelty  of  proaeculing  %  nwD 
fer  re-priathig,  in  the  wa^  of  his  business,  a 
paper,  sanctioned  by  the  first  characters  of  the 
age,  and  subscribed  by  the  two  first  men  in 
t£e  present  administration^  viz.  Mr.  Pitt  and 
the  duke  of  Richmond.  Ue  stated,  that  the 
paper  in  question,  had  been  printed  in  ail  the 
newspapers  of  the  year  1789,  and  notoriously 
cirtttlated  throughout  the  kingdom  for  the 
ipace  often  years;  and  that  he  then  bekl  in 
Itts  hand  the  originai  copy  from  which  the 
present  paper  was  printed,  isA  that  he  should 
call  evidence  to  prove  that  it  had  been  so 
printed,  drculated,  &c.  &c. 

He  then  proceeded  to  call  major  Cartwrieht, 
^mIm  was  one  of  the  committee  at  the  Thatched 
House  tavern,  in  the  year  1782,  by  whom  this 
paper  was  first  given  to  the  public,  but  the 
counsel  for  the  crown  objectea  to  the  m^or*s 
being  called.  Mr.  Dayiell  strenuously  con- 
tended that  he  had  a  ri^ht  to  produce  any 
ciidence  that  would  at  all  serve  the  cause  of 
lii9  client.  To  this  it  was  answered,  tliat  if 
the  judge  committed  a  mistake  in  receiving 
the  evioence,  it  could  never  be  rectified  or  re- 
dressed ;  but  if  ^  did  not  receive  the  evi- 
dence, and  it  was  afterwards  discovered  tliat 
he  was  wrong  in  so  doing,  a  motion  mi^ht  be 
nade  for  a  new  trial.  The  counsel  &r  the 
crown  farther  observed,  that  it  did  not  in  the 
least  si^fy  if  the  paper  in  <piestion  had  been 
first  pnnted  in  the  year  1746  instead  of  I78t, 
and  nad  never  before  been  noticed  by  govem- 
oent;  yet,  if  it  was  re-printed  so  many  years 
aAar,  and  the  innuendos  would  then  apply  to 
those  times,  they  certainly  had  a  right  to  pro- 
secute whenever  and  whomsoever  they 
pleased.  -^  These  objections  on  the  part 
•C  the  crown  were  admitted,  and  of  course  no 
evidence  in  my  favour  was  examined. 

AfW  the  summing  up  by  the  judge,  the 
jniv  withdr«w,  taking  the  paper  with  them  , 
and  returned  in  three  quarters  of  an  hour 
with  a  verdict  of— Guilty.*  I 


In  the  court  of  King's-bench,  on  Thursday,  ' 
November  theSlstf  the  fi>llowing  pro*  j 
ceedings  took  place.  I 

After  the  atloroey-geueral  [sir  John  Scott] 
had  moved  for  judgment  in  the  usual  form,      I 

Mr.  Justice  (ircu  read  over  the  report  of  the  i 
learned  judge  on  the  trial  of  the  nrst  infor> 
nation. 

The  hon.  Thomas  Ertkine,  My  lords,  I  am 
of  counsel  for  this  defendant,  who  has  been 

*  I  hunent  that  I  was  disappointed  of  the 
aaibtance  of  a  short-hand  writer  at  these 
trials :  but  as  the  two  cases  were  aflenrards 
io  ably  and  copiously  re-argued  in  the  court 
of  King's-bench,  the  omission  is  not  so  very 
material,  as  the  reader  will  find  those  pro- 
clings  reported  at  full  length,  when  ha 
comes  to  that  part  of  the  pamphlet.     Orig. 


t  In  the  origuial  it  is  erroaeously  called 
the  20th, 


D9Dt 

found  guilty  on  two  mhmmiiatm,  wmA  is  aav 
in  Court  ready  to  receive  your  loiddupajadg^ 
ment. — But  I  do  not  know  that  it  laay  not  be 
better  to  bear  the  learned  jndge'a  report  on 
the  second  inforamtion,  that  I  may  take  tbem 
both  together. 

Mr,  Jltonujf  General,  Itisindi&RBtlD 
me  whether  the  informations  are  taken  to^ 
ther  or  not;  but  I  hope  your  lordahips  wifl 
pa&s  a  separate  judgmefti  on  each  infmiai 
tion. 

Lord  KenyoH.  That  is  matter  of  come. 
W  e  must  prooouncedisUoctJudgoieEits  "»**yk 
ofience.    Separate  punishments  oertaiaiT. 

Mr.  Erskinc.  I  know  that ;  but»  my  loids, 
I  conceive  tliat  it  is  competent  to  me  to  sag- 
gest  such  reasons  as  occur  to  show  that  mt 
client  has  been  illegally  convictMi,  and  that  a 
your  lordships  shwild  be  of  that  opiaioii^  he 
ousht  to  have  a  new  trial. 

Mr.  Aitormey  GeneraL  'hlj  lords,  tins  is 
the  first  moment  that  1  have  heard  it  was  tlK 
intention  of  my  learned  friend  to  move  for  a 
new  trial.  At  the  same  time  I  vnouU  not 
wish  to  be  understood  that  I  meant  to  bhaDc 
him,  or  to  say  that  he  has  no  right  to  iL«-I 
confess  I  do  not  know,  and  I  do  not  pretcal 
to  know,  so  much  of  the  practice  of  this  Court 
as  to  say,  whether  or  not  an  application  for  a 
new  trial  b  now  in  time  or  not.  AJthoogfa  I 
appear  on  behalf  of  the  crown,  I  do  not  wish 
to  deprive  a  defendant  of  any  of  his  ligfalSb 
I  do  not  wish  by  any  means  to  ahtit  out  his 
application. 

Lord  KenifOH.  Mr.  Erskine ;  can  yon  pra- 
dace  any  precedent  where  a  new  trial  was 
granted  alter  the  first  four  days  of  the  lena 
after  trial,  except  in  a  few  excepted  cases, 
where  the  Court  itself  interfered.  I  remem- 
ber perfisctly  the  case  of  the  king  and  Gougfa 
is  ot  that  nature ;  as  also  the  case  of  tbekii^ 
and  Morris.  And  there  is  one  instance  or 
two  more  of  the  same  kind,  that  naay  be 
mentioned.  In  the  first  of  these  cases  a  ques- 
tion arose,  *'  Whether  the  town-hall  of  Gioa. 
cester  was  within  the  county  of  the  dty,  or 
within  the  county  at  large?*'  and  tbeCowtil* 
self,  on  hearing  the  reportofthelcarned  judge 
read,  were  of  opinion  that  it  ought  to  go  toa 
newtrial ;  buttnat  was  the  act  of  the  Court  it« 
self,  without  anv  application  fsom  the  bar. 

Mr.  Justice  AMurtt.  I  have  always  under- 
stood the  rule  of  this  Court  to  be,  that  a  de- 
fendant may  move  in  arrest  of  judgment  at 
any  time  bdbre  judgment  is  pronounced;  but 
that  a  motion  tor  a  new  trial  must  be  made 
within  the  first  four  days  of  the  term  alte  the 
defendant  is  found  guil^. 

Mr.  Er$kine,  In  the  case  of  the  king  and 
Aylett,and  in  another  case,  to  mv  certain 
knowledge,  new  trials  were  granted  long  aJhn 
the  four  days  in  the  subsequent  tern  bad  ex- 
pired. A  new  trial  was  granted  whoi  thede- 
fendants  were  in  the  Cmnt  ready  to  receive 
its  judgment: — ^^iav,  my  lords,  I  appeal  to 
the  whole  bar,  <<  whether  it  is  not  UMir  ge> 
nsral  opioien  that  a  naw  tnal  oiay  be  gnnted 
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at  any  lime  l^efoie  the  jn^gmeiit  of  the  Court 
is  pronouooed  V^ 

Lord  Kenjfon,  I  ver^r  much  doubt  whether 
that  U  the  general  opinion  of  the  bar.  I  am 
informed  by  one  ofthe  officers  of  the  Court, 
that  in  the  case  of  the  king  and  Aylett,  the 
Court  bad  expressly  given  leave  to  move  for 
A  new  trial,  on  a  future  day.  I  have  no  wish 
tipon  the  subject  either  one  way  or  the  other. 
I  wish  only  to  go  aooofding  to  the  practice  of 
the  Court 

Mr.  Ef%kint.  My  lords,  as  on  the  one 
hand  I  do  not  wish  to  deceive  the  Court,  so 
on  the  other  I  should  be  extremely  unwilline 
%o  give  up  any  advantage  or  privilege  which 
belongs  to  any  man  who  puts  his  trust  in  me. 
•  Lord  iCenyoa.  Let  this  motion  be  post- 
poned to  )he  second  day  of  the  next  term. 

Mr.  EniwM,  If  itrould  be  done  without 
any  inconvenience,  I  should  be  glad  that  this 
icase  was  settled  at  an  earlier  period. 

Lord  Ktnjfon,  We  are  now  got  to  that  pe- 
riod of  the  term,  when  I  do  not  know  how  we 
ean  do  it  at  an  earlier  period,  consistently  with 
the  other  business  that  should  be  done.  *  Why 
did  not  the  defendant  move  for  a  new  trial 
within  the  first  four  days  of  the  term  ? 

Mr.  Ertkine.  My  k>rd,  I  was  only  applied 
toyesterday,  and  in  the  judgment  of  the  gen- 
tlemen who  are  concerned  with  me,  as  well 
as  in  mine,  we  ought  to  take  the  previous 
4>pinionofthe  Court,  ^  whether  this  gentle- 
snanlias  been  legally  convicted  ?" 

Lord  Kenton,  Is  the  motion  for  a  new 
trial  meant  to  be  made  on  what  is  disclosed 
ip  the  report  of  the  learned  jud^,  or  on  afii- 
^vits? 

Mr.  frtfttae.  My  lord,  it  b  meant  to  be 
sioved  on  both. 

Lord  Kenyun.  Let  it  stand  over  until  Sa^ 
turday,  when  we  may  hear  that  multitude  of 
43aaes. 

.  Mr,  Attcmof  Gtmrral,  My  lords,  if  the  de- 
fendant thinks  that  any  serious  mischief  will 
result  to  him  from  the  verdicts  that  have  been 
given  under  the  idea  that  he  had  been  ille- 
gally convicted ;  I  do  not  wish  that  the  Court 
ehould  be  troubled  with  hearing  this  argu- 
ment ;  but  shall  think  it  a  substantial  ground 
for  saying,  that  1  conceive  it  to  be  my  duty 
to  permit  the  defendant  to  bring  it  again  be- 
fore the  Court. 

Lord  Kenyan.  We,  the  Court,  are  bound 
AT  dkhiio  juaiitutf  to  hear  this  applkation  to 
the  Court,  in  as  much  as  the  practice  of  this 
Court  is  part  of  the  law  pf  the  land. 

Mr.  Beartrtfi.  The  practice  of  this  Court, 
as  I  understand  it,  is  this :  If  the  party  moves 
lor  a  new  trial,  he  must  move  witnin  the  first 
four  days  of  the  next  term :  but  if  what  passed 
at  the  trial  comes  before  the  Court  m  any 
c.ourse,  and  the  Court  sees  the  verdict  is  not 
right,  the  Court  shall  see  that  justice  take 
place. 

Mr.  Justice  BuiUr,  In  tiie  case  of  the  king 
and  Oough,  on  resdina  the  judge's  report,  the 
Court  wasof  opimonthatthie  detodttitoa^t 
not  to  have  been  convicted. 


Lord  Ktmfon,  I  would  not  have  a  cloud 
hang  over  it,  and  therefore  let  it  stand  over 
to  Saturday,  to  see  what  can  be  sud  upon  it. 

Mr.  Ertkine,  In  point  of  reason,  my  lordi^ 
and  of  common  sense,  there  is  no  differenccL 
whether  the  defendant  himself,  or  his  counsel 
for  him,  point  out  an  «rror  to  the  eye  of  the 
Court,  or  whether  the  Court  is  led  to  discover 
it  by  any  other  means. 

Lord  Hereon,  Well.--Let  the  defendant  bi 
remanded. 

The  defendant  was  then  accordingly  re- 
manded to  the  KiDgVbench  prison. 

On  the  following  Saturday  rooming  (Nov. 
SSrd.)  he  a^ain  appeared  in  Court,  when  as 
before,  the  attorney-general  movM  for  the 
judgment  of  the  courC* 

*  The  arguments  on  this  occasion  are  thus 
reported,  5  T.R.  436. 

Saturday,  Not.  3d,  1793. 
The  KiKo  againd  Dakxbl  Holx; 
The  defendant  was  brought  up  <»  Thuvs* 
day  last,  the  21st  of  November,  to  receive 
judgment  upon  two  informations  for  libels^' 
which  had  been  exhibited  a^inst  him  by  th^ 
Attorney-general,  and  of  which  he  had  been 
convicted  at  the  last  Newark  assizes  beforo 
Judge  Wilson.  The  first  of  these  was  an  in- 
fonnatk>n  for  a  libel  intituled,  **  A  Letter  ad« 
dressed  to  the  Addressers  on  the  late  Procla- 
mation ;*'  the  secoud  for  a  libel  intituled, 
^  An  Address  to  the  Tradesmen,  Mechanics, 
Labourers,  and  other  Inhabitants  of  the  town 
of  Newark,  on  a  Parliamentary  Reform." 
The  first  information  stated  that,  before  \M 
publishing  of  the  libel  thereinader  mentioned^ 
to  wit,  &c.  **  our  lord  the  king,  by  the  advice 
of  his  privy  council,  had  issued  his  royal  pro- 
clamation whereby,  6cc.  [reciting  the  procla- 
mation]; that,  after  the  said  proclamattoa 
had  been  issued,  and  before  the  publishing  of 
the  seditious  libel  therein-after-mentioned, 
divers  addresses  had  on  occasion  of  such  pro- 
clamation been  presented  to  his  said  majesty 
by  divers  of  his  loving  subjects,  expressing 
their  loyalty  and  attachment  to  his  said  ma- 
jesty, and  the  government  and  constitution 
of  this  kingdom,  &c."  It  then  proceeded  to 
state  that  the  defendant,  well  knowing  the 
premises,  £cc.,  but  maliciously  and  seditiously 
mtending  to  bring  the  said  proclamation  into 
contempt,  &c.,  and  to  stir  up  sedition,  &c., 
published  the  libel  in  Question  intituled,  **  A 
Letter  addressed  to  tne  Addressers  on  the 
late  Proclamation,''  which  was  averred  to 
mean  his  said  majesty's  proclamation :  after 
which  followed  the  libel  itself  Theiudge'4 
report  upon  this  information  stated  that  the 
proclamation  was  read.  aAer  an  objection 
made  to  its  admissibility  had  been  over^ 
ruled ;  and  then  stated  the  evidcndce  of  tiie 
fiict  of  publioatkm.  The  report  upon  the  se- 
cond information  merely  stated  the  fact  of 
publicatioDi  and  tiM  ciaTimstances  attendii^ 
it 
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Lord  Keny<m»  lAr.  Er^ne;  this  is  the 
fitage  of  this  business  when  it  is  proper  for  you 
io  show  that  it  is  allowable  according  to  the 


The  Attorney  General  having  prayed  the 
judgment  of  the  Court  upon  the  defendant, 

Mr.  Enkine  desired  tirst  to  be  heard  on 
behalf  of  the  defendant,  upon  a  motion  which 
he  intended  to  submit  to  the  Court  for  a  new 
tri^l  in  both  cases :  and,  upon  a  suggestion 
by  the  Court  that  he  ^'as  out  of  time  for  such 
a  motion,  the  four  fhrstdays  of  the  term  hav- 
ing elapsed,  he  stated  that  the  rule  concern^* 
log  the  moving  for  new  trials  within  the  four 
first  d^ys  of  the  term  applied  only  to  civil, 
tod  Ppt  tp.  criminal  cases ;  that  there  were 
instances  in  which  the  Court  had  awarded 
xvew  trials  in  the  latter  subsequent  to  the  four 
first  days,  although  no  motion  had  been  made 
to  that  effect  before.  And  he  mentioned 
several  cases  in  which  he  conceived  this  dis- 
tinction had  been  adopted  or  recognized. 
Rex.  «  Gough»T.  «1G.  3.  Dougl.791.  R. 
9.  AtkipsoQ,  M.  U  G.  3.£(  M.  25  Q.  3.* 


piactice^of  the  Court,  for  «  defendant,  aiW 
four  days  have  elapsed  in  the  Icnn,  to  mofve 
foranewtriaL 


*  In  R.  V.  Atkinson,  the  defendant  was 
convicted  of  perjurv  at  the  sittings  after  Trin. 
|erm,  1783.  In  the  Michaelmas  term  fol 
lowing,  on  the  8th  of  November,  lord  Mans- 1 
field  oDservcd  to  the  bar,  that  an  intimation 
had  been  given  that  a  motion  was  in- 
tended to  be  made  for  a  new  trial  in  this 
case,  and  also  in  that  of  R  v.  Bembridge,t 
(who  had  been  convicted  of  a  misdemeanor 
at  the  same  sittings),  that  '*  this  was  the  third 
day  of  tlie  term,  and  no  motion  had  yet  been 
made;  and  that  no  such  motion  could  be 
made  unless  the  defendant  were  present  in 
court.  On  the  S6th  of  June,  1784,  the  de- 
fendant, Atkinson,  appeared  in  court,  when 
Bearcrol\  on  his  behalf,  desired  that  the  con- 
sideration of  this  business  might  be  postponed 
until  the  Mondi^  following,  adding,  that  he 
thought  that  it  would  appear  on  r&iding  the 
report,  that  there  was  ground  for  a  new  trial. 
The  attorney-general  objected  (for  the  sake 
of  precedent)  to  any  motion  being  made  for  a 
new  trial,  because  the  time  for  making  such 
«  motion  was  expired.  Lord  Mansfield  said, 
no  motion  could  be  made  for  a  new  trial:  but 
if  it  came  out  incidentailly  by  the  report  that 
it  was  proper,  the  Court  might  grant  one. 
The  delendant  was  then  committed  to  prison. 
On  the  SSth  of  June,'  lord  Mansfield  (who 
had  desired  to  have  sdlfidavits  Irom  some  of 
the  commissioners  of  the  victualiing-oifice  re- 
'  spectiug  part  of  the  transaction  which  gave 
rise  to  the  prosecution)  said  he  wished  to  ap- 
prise the  counsel  concerned,  of  the  method 
which  the  Court  were  taking.  That  there 
^as  no  rule  for  a  new  trial,  nor  was  it  intended 

f  Bembridge  appeared  in  court  the  next 
day,  being  the  fourth  day  of  the  term,  and 
moved,  by  his  counsel,  for  a  new  trial,  which 
was  refiised.  j$ee  JIow^U's  State  Trials,  Vol. 
XXII.  p.7J. 


R.  17.  Aylett  T.  85  G.  S.»  and  R.  v.  SpoCtae^. 
woodc,'H.  28G.  S.f  In  addition  to  which, 
Birt  o.  Bartow,  DougL  170,  wau  afterwardi 
adverted  to. 

The  Court  however  conaidenrd  the  practice 
to  be  otherwise ;  but.disfiired  the  matter  to 
stand  over  till  this  day,  in  order  that  ttie  ques- 
tion might  be  more  fitlly  considered  by  the 
defendant's  counsel,  and  an  opportumty  af- 
forded to  search  the  precedents. 
The  motion  was  now  again  resumed,  when 
Mr.  Ertkine  stated  that,  having  more  ma- 
turely considered  the  cases  which  be  had  be- 
fore mentioned,  he  was  convinced  that  the 
party  complaining  of  a  verdict  ettiier  in  cri- 
minTd  or  civil  cases  could  not  claim  of  ri^ 
to  be  heard  upon  a  motion  for  a  new  tnai 
after  the  tour  first  day&of  the  tenn :  but  that 
it  was  also  certain  that,  under  particular  cir- 
cumstances, the  Court  had  indulged  defead* 
ants  in  criminal  cafws  with  stating  their  o6» 
iections  to  the  verdict  after  that  time;  and 
had  even  awarded  new  trials,  without  any 
motion  tor  that  purpose  at  the  liar,  in  gss«^ 
where  there  seemed  to  them  to  be  groundf 
for  doubting  whether  substantial  justice  had 
been  done.  /\nd  that  being  the  case,  be  sav 
no  inipropriety  in  the  counsel  for  a  party 
under  those  circumstanixs  suggesting  argiil 
ments  to  the  Court  for  a  similar  purpose ;  fur 

that  there  should  be.  His  lordship  added, 
<'  I  have  directed  these  inquiries  for  the  satis- 
faction  of  my  oym  mind,  and  of  the  world  &t 
large:  if  the  Court  conceive  a  doubt  that  justice 
is  not  done,  it  is  never  too  late  to  grant  a  nev 
trial,  but  not  on  the  application  ol  the  partj.'' 
The  defendant  was  brought  up  again  in  the 
next  term,  when,  after  hearing  the  affidavits 
of  the  commissioners  of  the  victualliogK>ffice 
read,  and  the  defendant's  counsel,  the  Court 
were  clearly  of  opinion  that  they  ought  not 
to  grant  a  new  trial. 

*  The  defendant  was  convicted  of  perforv 
at  the  sittings  ailer  Easter  term,  25  Geo.  S. 
The  Trinity  term  began  on  the  S7th  of  Mar. 
On  the  first  day  of  June,  Mr.  £rskine  for  the 
defendant  (having  had  leave  until  that  day)* 
applied  for  a  new  trial,  but,'  the  defendant  not 
bemg  present,  the  Court  said  that  no  such 
motion  could  be  made.  Mr.  Erskine  then 
moved  for  a  Habeas  Corpus  to  bring  him  up 
(he  being  then  in  custody)  and  for  leave  to 
move  on  the  morrow,  which  the  Court  gnitt> 
ed.  But  this  nile  for  a  new  trial  was  aher* 
wards  discharged  on  hearing  the  merits. 

t  The  defendant,  who  was  convicted  of 
perjury  at  the  sittings  ailer  Biich.  term, 
«8  Qep.  3.  obtained  on  the  36th  of  January 
following  (being  the  fourth  day  of  Hikry, 
.  teria)  a  n|le  to  show  cause  why  there  bfaouM 
not  be  a  new  trial,  which  was  aAervards 
made  absolute. 
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Mr.  Ertkine.  Mv  lords,  the  efendant  now 
in  court,  being  called  upon  on  a  former  day 
to  receive  your  lordships  judgment,  and  the 


permission  to  do  which  he  now  prayed  the 
leave  of  the  Court. 

'  Lord  Kenyan,  Ch.  J.  There  seems  now  to 
be  no  difiPerence  of  opinion  upon  the  subject; 
and  I  am  glad  to  find  that  the  rule,  by  which 
the  Courtstipposed  themselves  to  be  tiound,  is 
Admitted  to  be  the  rule  of  the  Court.  I  well  re- 
:  ember  the  case  of  the  King  v.Gough ;  where 
I  t  5  objection  to  the  verdict  was  taken  by  the 
I  0[  irt  themselves,  who  thought  that  substan- 
tA  justice  had  not  been  done.  And  there 
are  not  wanting  other  instances  of  the  same 
kind,  where  the  court  in  criminal  cases  have 
shown  themselves  anxious  to  be  satisfied 
whether  or  not  the  defendant  had  been  pro- 
perly convicted,  without  any  motion  of  the 
parly  for  that  purpose.  This  was  done  by 
lord  Mansfield  in  the  King  v.  Morris  [3  Burr. 
1189],  and  the  same  has  often  occurred  in 
other  cases.  But  that  all  objections  to  the 
verdict,  intended  to  be  made  by  the  party 
interested,  must  rejplarly  be  made  within 
ihefour  first  days  of  the  term,  there  cannot 
be  a  doubt  And  this  point  being  now  clearly 
ascertained,  if  the  counsel  for  the  defendant 
have  any  thing  to  ofier,  in  order  to  show  that 
justice  has  not  been  administered  to  the  de- 
fendant in  this  instance,  the  Court  will  readily 
hear  it. 

Mr.  Ertkine  then  stated  that  he  was  under 
some  difficulty  in  bringing  his  objections 
properly  to  the  notice  of  the  Court,  be- 
cause the  learned  judge  who  tried  the  cause 
having  died  since,  and  a  very  short  report 
having  been  made,  which  was,  as  he  under- 
stood, copied  from  his  note  book,  the  objec- 
tion did  not  appear  upon  the  report 

Lord  Kenyon  observed,  that  upon  the  death 
of  sir  Dudley  Ryder,  between  the  circuit  and 
the  following  term,  accounts  of  those  causes, 
in  which  motions  for  new  trials  were  made, 
were  brought  before  the  Court  upon  aifi- 
&vit 

Messrs.  ErMne.  Dayrelly  and  Clarke,  then 
submitted  their  objections  against  the  ver- 
dicts. 1st,  With  respect  to  the  libel,  intituled, 
*«  A  Letter  addressed,  &c."  The  allegation 
tkat  divers  addresses  had  been  presented  to 
the  king,  &c.  was  not  proved  at  the  trial ;  the 
only  proof  of  it  being  the  production  of  the 
Gazette,  in  which  it  was  stated  that  such  ad- 
dresses [stating  them]  had  been  presented  to 
the  king.  It  is  not  disputed  but  that  the  Ga- 
2«Cte,  purporting  t6  be  printed  by  the  king's 
printer,  must  be  taken  to  be  the  London  Ga- 
zette, published  under  the  authority  of  go- 
vemmeDt :  but  the  bare  production  of  trie 
Oaaette  is  no  evidence  that  the  addresses 
therein  set  forth  had  been  presented.  The 
averment  thatdiTers  addresses  had  been  pre- 
sented to  the  king  must  be  proved  in  the 
!:mnie  vrav  that  an  averment  of  any  particular 
Addrea^  bavkng  been  to  presented  must  be 


report  of  the  learned  judge  upon  which  alone 
he  can  receive  that  judgment,  being  read,  I 
humbly  suggested  to  your  lordships  that  there 


proved.  Suppose  a  seditious  address  had  been 

E resented  to  the  kins',  for  which  a  prosecution 
ad  been  instituted  against  the  party  pre- 
senting it,  it  cannot  be  contended  that  the 
statement  of  such  a  fact  in  the  Gazette  would 
have  been  evidence  to  convict  the  defehdant 
of  sedition.  In  the  case  of  the  seven  bishops 
[12  Howell's  Stole  Trials,  p.  183.],  would 
a  Gazette  have  been  evidence  of  the  address 
presented  bv  them  to  king  James?  If  the 
Gazette  would  be  evidence  of  such  a  fact  as 
is  here  contended  for,  it  would  be  eqially  evi- 
dence of  any  other  fact  stated  therem.  But  it 
cannot  be  contended  that  it  would  be  evidence 
of  a  commission  of  bankrupt  having  issued 
against  a  particular  person;  though  a  notice 
in  the  Gazette  requiring  a  bankrupt  to  sur- 
render is  conclusive  agamst  hun,  because  the 
statute  [5  G.  8.  c.  SO.  s.  l.J  has  made  it  good 
evidence.  But  the  very  circumstance  ofthia 
being  made  evidence  by  a  particular  statute 
is  a  strong  proof  that  in  other  cases  not  pro- 
vided for  by  any  act  of  parliament,  the  Ga- 
zette is  not  evidence  of  any  fact  therein  stated, 
with  respect  at  least  to  matters  which  arc  not 
acts  of  state.  Neither  could  the  Gazette- 
be  evidence  of  the  king's  presentation  to  a 
living ;  or  of  his  grant  to  a  subject :  and  if  not 
in  matters  of  mere  civil  controversy,  dfirtiori 
not  in  criminal  cases,  where  it  is  brought  for- 
ward as  evidence  of  a  fact  necessary  to  con- 
stitute the  guilt  of  the  party.  If  the  averment 
had  merely  been  that  it  had  before  appeared 
in  the  London  Gazette  that  such  addressee, 
had  been  presented  to  the  king,  such  an  aver- 
ment mignt  have  been  proved  by  the  pro-- 
duction  of  the  Gazette;  but  the  presentotion 
of  those  addresses  is  averred  as  an  independ- 
ent fact,  and  therefore  must  be  proved  like 
all  other  facts  by  the  best  evidence  which  the 
nature  of  the  thing  will  admit;  and  the  crown 
might  have  produced  better  evidence  by  sub- 
pceniung  any  of  the  persons  who  presented 
those  addresses,  or  saw  them  presented.  The 
proclamation  purporting  on  the  face  of  it  to 
be  printed  by  the  king's  printer  is  good  evi- 
dence of  the  fact  of  such  a  proclamation  har- 
ine  issued,  because  it  is  tne  usual  mode. Iw 
which  such  acts  are  notified  from  authority  te 
the  public :  for  the  same  reason  perhaps  the 
proclamation  mieht  have  been  proved  by  the 
Gazette  in  which  it  was  inserted.  But  this 
in  its  nature  must  be  confined  to  acts  of  state 
flowing  from  the  crown  or  government;  of 
which  nature  it  cannot  be  contended  that  ad« 
dresses  delivered  by  private  individuals  ace. 
Such  acts  as  these  are  of  no  authority^  and 
can  no  more  be  considered  as  acts  of  state 
than  an^  petition  of  any  individual  presented 
to  the  kmg. 

As  to  the  other  information  upon  the  libel, 
intituled,  «An  Address  to  the  Tradesmen, 
UcJ'  the  defeodaat  oflfeied  erkJeoce.  that  ti^e 
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wms  matter  apparent  on  the  face  of  it,  which 
Entitled  me  to  ask  your  lordships  not  to  pass 
Ihe  Judgment  of  the  Court,  hut  to  grantanew 
triaf. 

^per  published  by  him  was  not  his  compo- 
iition,  but  had  been  published  in  the  year 
irSS  by  other  persons  now  in  office  under 

remmenty  who  had  not  been  prosecuted 
it,  and  that  he  had  only  reprinted  the 
■■me  work ;  which  evidence  was  rejected  by 
the  learned  judge.  Kow  if  the  seditious  in> 
tent  imputed  by  the  information  be  merely  a 
iKiatler  of  inference  iirom  the  thing  published, 
Ifce  evidence  was  properly  rejected.  But  if 
fte  seditious  intent  be  a  matter  of  fact  to  be 
collected  as  well  from  extrinsic  circumstances 
Aft  from  the  publication  itself,  which  it  must 
ht  ooostdered  to  be,  then  this  was  important 
evidence  to  rdbut  the  seditious  intent :  and  it 
Itaivtng  been  rejected,  a  new  trial  ought  to  be 
granted  upon  tbb  as  well  as  the  other  infor- 
fnation.  In  Dr.  SacheverelPs  case  [15  How- 
dfB  State  Trials,  pp.  906,  H  »eq.  944,  et  9eq,\, 
tk  Simon  Harcourt,  counsel  for  the  defendant, 
wts  permitted  to  give  evidence,  that  parts  ot 
Urn  sermons,  for  the  publishing  of  which  he 
was  prosecuted,  were  taken  from  former  pub- 
Ikttboos  held  m  high  estimation  by  the 
Chuich  of  England,  and  that  many  euiinent 
fersoDS,  artiongst  whom  were  many  of  the 
Mshops  at  that  time  on  the  bench,  had  before 
•HblislMd  similar  sentiments.  But  whatever 
ioobts  may  have  existed  prior  to  the  late 
statute  [3S  Geo.  5.  c.  60.  See  it  anU  p.  306.] 
fsr  the  Te&;ulation  of  trials  for  libels,  that 
Act  ipves  the  jury  a  right  to  take  into  their 
■ODSideration  the  intention  of  the  partvac- 
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I  of  ^blishing  a  libel ;  and  this  evidence 
admissible  under  that  act.  But  if  the 
Cseurt  shoold  be  of  opinion  that  the  evidence 
tsndered  on  behalf  of  the  defendant  was  in- 
jiimisslble^  then  a  new  trial  ought  to  be 
gnnted  for  the  imi)roper  admission  of  similar 
^idenee  against  him.  For  it  was  permitted 
t»  be  given  in  evidence  that  a  servant  in  the 
defen&nt's  shop  had  been  seen  with  a  cap 
4ft  his  head  marked  with  the  words  **  Liberty 
■Ad  Ea."  (for  Equality),  in  order  to  show  that 
the  derenaant  publishttl  the  libel  with  a  sediti« 
eii»inten4.  Either, therefore,extraneous matter 
h  or  is  not  admissible  to  prove  the  seditious 
iMent  on  a  trial  for  a  libel;  if  it  be,  the  de- 
itodant  ought  to  have  been  permitted  to  give 
Hie  evidence  he  tendered ;  if  not,  the  evidence 
'Which  was  received  was  improperly  admitted ; 
and  in  either  case  a  new  trial  should  be 
.granted. 

The  Attorney  General  contrL  1st  In  an- 
swer to  the  first  objection :  the  Gazette  was  as 
Ipod  evidence  of  the  addresses  having  been 
yiesented  as  the  nature  of  such  an  averment 
reffntred.  The  addresses  were  a  matter  of 
pHUic  notoriety,  referred  to  in  the  libel  as 
such,  and  the  Gazette  an  authentic  medium 
^  proof  of  such  a  fkct.  It  was  not  indeed 
ooDchiahrei  but  it  was  primd  facie,  evidence  of 


In  that  stage  the  ImsineM  stood  then;  m 
that  stage  the  business  stands  now ;  and  wim 
I  am  to  state  to  the  Court  is  nntho-  moane  na 
less  than  this :  and  to  state  it  with  tb»t  sob- 


the  fact  It  is  admitted  that  if  the  avenaeBl 
had  been  that  certain  addresses  had  hefon 
that  time  been  published  in  the  London  Gs* 
zette,  then  the  production  of  the  Gazetie 
would  have  been  proper  evidence.  Bui  a 
there  be  any  weieht  in  the  present  ot^jectioo, 
it  would  extend  2so  to  the  case  of  such  aa 
averment;  for  the  4|uestion  might  still  ba^ 
been  asked,  how  is  it  proved  that  the  writia^ 
therein  announced  were  addresses?  Wl^. 
ther  they  were  or  not,  it  might  equally  be 
urged,  can  only  appear  from  the  productka 
of  the  writings  themselves:  even  toe  penoat 
themselves  who  presented  those  writings  l» 
the  king,  could  not,  according  to  this  mode 
of  reasonings  have  given  parole  evidence  U 
their  contents,  but  Uie  writings  themsdvcs 
would  have  been  required  to  be  produced 
under  the  king's  sign  manual.  Lpon  ibe 
same  principle  it  might  have  been  obiected 
that  the  proclamation,  printed  by  the  kioe's 
printer,  could  not  be  legp  evidence  of  the  na 
that  such  a  proclamation  had  issued.  The 
counsel  for  the  prosecution  might  with  equal 

Propriety  have  been  called  upon  to  prove  thst 
Ir.  Strahan  was  the  king's  printer;  the  ps- 
tent  to  that  purpose  must  have  been  produced, 
iieing  the  best  evidence  of  his  appomtmeul; 
f^ain,  it  might  have  been  requo^d  to  prove 
that  the  printed  proclamation  was  an  exact 
copy  of  the  writing  imder  the  sign  manul 
from  whence  it  was  taken;  or,  perhaps,  thai 
the  writing  itself  should  be  produced.    But  s« 
all  this  extreme  particulanQr  of  proof  iua 
never  been  required  in  such  cases,  there  is  no 
reason  for  requiring  it  in  the  present  im^t^nry, 
The  Gaaette  is  of  itself  primA  facie  evideooe 
of  matters  of  state  and  of  public  acts  of  the 
g^overnment    It  is  published  by  the  autho- 
rity of  the  crown;  it  is  the  usual  way  of  noti- 
cing such  acts  to  the  public;  and  tliercfore 
is  entitled  to  credit  in  respect  of  such  matters. 
Lord  Holt  held  it  a  high  misdemeanor  to 
publish  any  thing  as  from  royal  autboritj, 
which  was  not  so.  In  a  late  case  at  lAacaster, 
upon  an  occasion  similar  to  the  present,  judge 
BuUer,  held  that  the  Gazette  was  evidence  of 
the  king's  proclamation   contained  thereia. 
So  it  has  been  held  by  all  the  judges  that  the 
articles  of  war,  printed  by  the  kinff*s  prioter, 
are  good  evidence  of  such  articles  X^  ttbers's 
case,  Nov.  17th,  1784].    As  to  the  Gazette's 
not  being  evidence  that  a  commission  of  bank- 
rupt has  been  properly  issued,  it  is  sufficient 
to  say  that  the  commission  itself  would  not 
be  evidence  without  proving  the  petitiooifig 
creditor's  debt,  &c.    Besides  it  is  merely  s 
muniment  of  a  private  nature,  and  not  a  pub- 
lic matter  of  state.    And  this  answer  applies 
to  the  other  cases  mentioned.    But  this  sort 
of  evidence  is  admitted  in  all  public  matters 
rekting  to  the  state^  aiyma^  wnkh  addreses 
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miMion  which  every  advocate  ought  to  show 
to  the  Court,  and  what  I  am  sure  I  am  always 
disposed  to  show;  to  suggest  at  no  great  length, 

of  the  nature  in  question  are  undoubtedly  to 
be  ranked. 

Secondly,  as  to  the  improper  rejection  of 
evidence  upon  the  other  mformation  ;  there 
is  no  foundation  for  the  objection,  because 
the  evidence  if  admitted  would  have  proved 
nothing.  How  can  it  operate  as  an  eiccuse  to 
one  man  for  having  published  a  libel  that 
another  man  has  befuredone  the  same  thins  ? 
if  that  could  be  admitted  as  evidence  on  the 
part  of  a  defendant,  then  the  crown  might 
also  give  in  evidence  that  other  persons  had 
l>een  convicted  for  publishing  the  same  or 
similar  sentiments.  It  woum  also  be  evi- 
dence that  other  persons  thought  that  what 
the  defendant  had  published  was  not  libellous, 
and  had  published  sentiments  to  that  effect. 
In  short,  the  position  of  the  defendant's 
counsel,  if  maintainable,  would  lead  to  the 
most  absurd  consequences,  and  to  the  admis- 
of  evidence  perfectly  foreign  to  the  issue. 
This  is  very  different  from  the  evidence  given 
of  the  manner  in  which  the  sale  of  ^icse 
libels  was  conducted  by  the  defendant,  name- 
ly, his  servant  appearing  with  the  words 
**  liberty  and  Equality"  on  his  cap,  because 
that  was  strong  evidence  in  aggravation  of 
bis  intention  in  publishing  the  libels  in  ques- 
tion. 

Lord  Kenyon,  Ch.  J.  The  real  points  in 
this  case  are  su  clear,  and  have  been  so  per- 
fectly well  settled,  that  I  think  they  cannot 
admit  of  any  serious  doubt.  That  the  Ga- 
zette is  evidence  of  many  acts  of  state  is  not 
doubted;  that  it  is  evidence  of  the  king*s 
proclamation  seems  not  to  be  disputed  in  this 
case,  and  that  it  is  evidence  of  a  proclama- 
tion for  the  performance  of  quarantine  cannot 
be  doubted.  In  order  to  encounter  this  gene- 
ral proposition  (a  doctrine  adopted  at  all 
times)  cases  have  been  put  at  the  bar,  which 
have  no  reference  to  the  state,  grants  by  the 
king  to  a  subject  of  a  tract  of  land,  or  of  pre- 
sentations; but  these  are  the  evidence  of 
private  titles,  and  iK^come  parts  of  the  private 
muniments  of  the  families  to  whom  thev  are 
granted.  But  they  have  no  resemblance 
whatever  to  the  acts  which  have  been 
the  subject  of  discussion  in  this  case,  acts 
done  by  and  to  the  king  in  his  regal  charac- 
ter; they  are  the  addresses  of  diflerent  bodies 
of  subjects  going  to  offer  their  lovalty  at  the 
foot  of  the  throne,  and  received  by  the  king 
in  his  public  capacity..  They  then  become 
acts  of  state ;  and  of  such  acts,  announced  to 
the  public  in  the  Gazette,  it  is  admitted  that 
the  Gazette  is  evidence  in  courts  of  justice. 
The  attorney-general,  in  his  answer  to  this 
objection,  has  shown  the  impossibility  of 
ffivinz  other  evidence  of  such  acts.  I  am 
tnerefore  clearly  of  opinion  that  the  decision 
of  the  judge  at  the  trial  was  founded  on  prin- 
ciples otvKw  (aad  it  seems  as  if  he  thought  it 


that  by  the  precedents  of 
rales  aiiti  practice  of  it;- 
pri  uci  pies  of  E  ng  J  ish  ji 

of  too  link  importance  to  ^^.s^t  iiv>tice  of  in 
his  nutes  t^f  the  trial  J  and  thai  there  is  np 
foundation  for  this  objection. 

The  other  objection^  which  applies  only  to 
the  second  information  is,  tliat  evidence,  ten- 
dered by  the  defendant,  was  improperly  r«. 
jected ;  and  that  evidence  was  merely  otfered 
to  show,  that  ten  years  ago  other  person^ 
published  a  paper  similar  to  that  whicn  is  tha 
subject  of  this  prosecution.  Bui  the  cons^ 
quence  of  admitting  th;it  evidence  would  bava 
been,  that  those  persons,  who  iverc  not  only 
not  called  upon,  but  ccjuld  not  have  had  any 
opportunity,  to  defend  themselves  ai.'ainat 
this  charge,  might  have  been  proTiouuced  t* 
be  guilty.    Such  evideHfii  would  Ic^iil  to  Htm 


most  dangerous  com 
or  innocence  of  those 
the  decision  of  this 
could  have  shown  ihj 
paper  in  question  wil 


\  Ami  the  fluil^ 

is  could  not  affect 

If  the  defendant 

had  pubiislied  th# 

It  knovviu^  its  con^ 


tents,  as  that  he  could  not  read  aiul  was  not 
informed  of  its  tendency  until  ai\erward% 
that  argument  might  have  been  pressed  upon 
the  jury.  But  as  the  defendant  knew  of  the 
contents  of  the  paper  before  he  published  i^ 
and  as  it  is  not  disputed  but  that  the  paper  i« 
criminal,  I  confess  that  I  cannot  see  thC'Te* 
levancy  of  the  evidence  which  was  tendereil 
It  has  been  argued,  however,  that  theevi* 
dence  was  rendered  admissible  by  the  lata 
act  of  parliament,  which  enables  the  jurv  ta 
decide  upon  the  whole  question,  incluoins 
also  the  intention  of  the  par|y  accused  Si 
publishing  a  libel :  but  it  seems  to  me  thaA 
the  defendant  ha^  had  the  full  benefit  of  that 
statute;  for  the  question  le(\  to  the  jury  eow 
braced  every  thing  that  could  be  left  to  theit 
consideration.  And,  they  having  found  that 
the  defendant  published  this  paper  with  a 
seditious  intention,  there  is  nothing  lef\  fot 
our  deliberation. 

Mr.  J.  Athhurtt.  The  rule,  with  regard  to  tha 
time  of  moving  for  new  trials,  seems  now  acU 
mitted  to  be  the  same  in  criminal  as  ia  civil 
cases.  But,  though  that  be  the  general  rule, 
when  the  Court  see  reason  to  suspect  thai 
justice  has  not  been  done  to  any  particulac 
defendant,  they  will  in  their  discretion  diircct 
a  further  inquiry  into  the  merits  of  the  cause. 
The  question  now  before  the  Court  is,,  whe^ 
ther  any  evidence  were  improperly  received^ 
or  improperly  rejected,  which  will  eatitlathA 
defendant  to  a  new  trial  in  either  of  these 
cases.  With  regard  to  the  first,  I  think  that 
the  evidence  given  was  legal  and.  satis-, 
factory.  The  Gazette  states  that  diffiereot 
addresses  had  been  presented  to  the  kin^ : 
Now  the  Gazette  is  an  authoratlve  mean  of 
proving  all  a^ts  relating  to  the  kingjand  Uut 
state;  othffWbe  the  proof  would  run. into, 
endless  nit^deis  as  has  becu  stated  by  tba 
attomey-geoerai.    Then,  takhig  that  to  be 
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the  publisher  of  a1 
before  the  aulhor,* 
mount  to  saying,  tn 
should  b<5  no  punis 

Mr.  J.  JBtt/i&r. 
uras  one  of  the  first  ^ 
granted  a  new  trial  i 


the  £^rner;il  mle,  was  llLi^  u  cnliUlt  touching 
the  ^mg  uud  Ibc  ?itjte?  Of  Uval  I  ihtnk  no 
person  can  doubt:  these  addresses  at  the 
time  they  were  presented  concerned  the  king 
and  the  state  very  mat^riallv;  they  manifested 
the  detestation  of  the  public  concerning  cer 
tain  doctrines  which  had  lately  before  been 
propagated  inimical  to  the  government  and 
the  constitution  of  the  country. 

The  otlier  question  merely  respects  the 
second  information ;  and  I  am  clearly  of  opi- 
nion that  the  evidence  tendered  was  not  ad 
missible.  One  ox  the  consequences  of  ad- 
mitting that  Idndjpf  evidence  would  be,  that 
ibel  could  not  be  indicted 
that  would  be  tanta- 
t  in  many  instances  there 
pient  at  all. 

|e  case  of  R.  v.  Gough 
es  in  which  the  Court 

Jter  the  expiration  of  the 

tune  allowed  by  the  practice  or  the  Court  to 
move  for  a  new  trial.  I  read  the  report  of 
the  first  trial ;  immediately  on  my  reading  it, 
the  Court  thought  that  the  defendant  ought 
Dot  to  have  been  convicted ;  and  lord  Mans- 
field said,  we  must  either  grant  a  new  trial, 
or  defer  eiving  judgment  for  ever.  But  the 
Court  did  not  interpose,  without  beinz  ap- 
prized that  they  were  exceeding  the  rules  of 
the  Court ;  and  nothins  would  have  induced 
them  to  break  through  those  rules  but  the 
clear  opinion  which  they  entertained  that  in- 
justice would  otherwise  have  been  done  to  the 
defendant.  In  the  case  of  U.  v.  Atkinson,  it 
is  impossible  to  overlook  the  extreme  caution 
expressed  by  lord  Mansfield  to  prevent  the 
pumic  seeing  that  what  had  been  done  in 
11.  9.  Gough  was  irregular.  Lord  Mansfield 
himself  mentioned  the  case  on  the  third  day 
of  the  term,  and  said,  if  no  motion  for  a 
new  trial  were  made  on  the  fourth  day,  it 
could  not  be  made  at  all.  The  result  of  all 
the  cases  which  have  been  mentioned  is,  that 
if  the  defendant  do  not  move  for  a  new  trial 
within  the  four  days,  he  cannot  be  heard  at 
all  on  the  subject  of  a  new  trial :  all  that  he 
can  do  afterwards  is  to  move  in  arrest  of  judg- 
menty  which  may  be  done  at  any  time  before 
Judgment  is  pronounced,  or  address  himself 
to  Uie  Court  in  mitigation  of  the  punishment; 
and  if  in  the  course  of  that  adaress  it  inci- 
dentally appear  that  justice  has  not  been  done, 
the  Coiu-t  will  interpose  of  themselves. 

Two  questions  or  law  hav^  J^een  made  in 
these  cases ;  the  first,  whethei^  the  Gazette 
were  legal  evidence  to  prove^bat  the  ad- 
dresses had  been  presented  to  »e  king.  As 
this  Guestion  arises  on  the  rw>rt,  we  are 
boimd  to  give  our  opinion  upX  it.  In  the 
case  alluded  to,  as  having  hapmned  at  Lan- 
caster, I  admitted  the  Gazett^Hn  evidence 


upon  this  prinfiple;  that  fyttj  %mg  which 
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riiips.  I  may  ask  the  Coivt,  ^  WhetL-r 
upon  hearing  the  report  read,  it  is  not  open  l 
me,  without  offending  the  Court  ^  or  witiiavi 

relates  to  the  kinz,  as  king  of  tliis  ccMintry,  l: 
in  its  nature  public;    and  that  a   Gazette 
which  contains  any  thing  done  by  bis  ma- 
jesty, in  his  character  of  king,  or  wbich  'ni^ 
passed  through  his  majesty's  bands,  is  ii- 
missible  evidence  in  a  court  of  Liw  to  pr«:T- 
such  thing     The  case  of  R.  v.  Franckiin  ',  17 
Howeirs  State  Trials,  p.  636.],  tlnnigh  Ic 
directly  on  the  point,  establishes  this  to  bie 
evidence;  for  there  the  Court  admitted  u^ 
Journals  of  the  House  of  Lords,  not  oulv  i: 
prove  the  address  to  the  king,  but  the  kmt- 
answer  to  the  House.     New  if  tlie  Joum^ 
were  evidence  to  prove  both  those  things  ls 
that  case,  it  seems  to  me  that  tbe  Ganrttf . 
which  is.published  bv  royal  autlkority,  is  good 
evidence  to  prove  that  these  addresses  h^ti 
been  presented  to  the  king.     The  other  c^ 
of  II.  r.  Withers  was  also  tried   before  me  at 
Stafford.    The  prisoner,  who  was  a  cornoK^ 
soldier,  was  inoicted  for  the  murder  of  a  Ser- 
jeant in, the  same  regiment.      It  became  a 
material  question  to  consider  bow   far  the 
prisoner  was  to  be  obedient  to  his  serje^t . 
that  depended  on  the  articles  of  war;  am 
the  prosecution  being   strangely   ne^lecu- 
the  articles  of  war  were  not  produced  at  t&' 
trial :  it  occurred  to  me  that  tliere  was  gre«: 
reason  to  doubt  on  the  propriety  of  the  coa- 
viction  founded  on  this  deliective  eridence: 
and  I  reserved  the  case  for  the  opinion  of  t^ 
judges,  who  thought  that  the  articles  of  «x 
ouffht  to   have  Men  produced,  and  if  thej 
had  been  produced,  as  printed  by  the  kinf'^ 
printer,  it  would  have  been  sufficient  evideoct , 
However,  on  this  information  I  do  not  tbmL 
the  prosecutor  need  have  given  any  evidearr 
at  all  of  these  addresses :  the  averment  re- 
specting these  addresses  seems  unnecessarv ; 
for  the  mformation,  after  stating  the  prock- 
mation  and  tlie  addresses,  charges  the  de- 
fendant with  ^  a  seditious  intent  to  bring  ihr 
said  proclamation  into  contempt,"  wiUKkit 
noticing  tlie  addresses  again.    The  distincticQ 
between  material  and  immaterial  averment 
is  perfectly  well  settled ;  .T  the  averment  l< 
mitcrial,  that  is,  if  it  be  connected  with  the 
charge,  it  must  be  proved ;  but  if  it  be  total)/ 
inamaterial,  and  if  the  libel  be  not  connectd 
with  the  averment,  it  need  not  be  proved. 

I  do  not  differ  in  opinion  with  the  Court  on 
the  point  made  respecting  the  other  infbroa* 
tion ;  but,  for  the  sake  of  the  precedent,  I 
will  confine  myself  to  this  observation,  that 
as  this  objection  does  not  appear  on  tiit 
judge's  report,  I  think  wc  ougnt  not  to  tak« 
any  notice  of  it  after  the  expiration  of  the 
four  days. 

Mr.  J.  Grosf.  The  motion  for  a  new  tml 
seems  to  have  been  made  on  a  misapplicatioo 
of  the  rule  respecting  motions  in  arrest  of 
judgment;  for  the  obiection  by  tbe  prosecu- 
tor that  it  is  now  too  l^e  for  the  deicndmt 
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breaking  through  an^  of  those  rules  by  which 
your  lordships  conceive  yourselves  bound,  to 
ask  your  lordships  to  stay  this  judgment  ?" 
and  I  shall  certainly  not  be  removed  i'rom 
that  position 

Your  lordships  had  the  indulgence  to  give 
fue  an  opportunity  of  considering  this  matter, 
and  1  have  no  ditficulty  in  saying,  I  had  en- 
tertained an  idea  that  there  was  a  CTeat  diffe- 
^rence  between  criminal  and  civil  cases.  I 
am  confirmed  in  that  idea;  and  I  am  per- 
suaded that  nothing  I  shall  hear  to  day  will 
shake  my  judgment  in  that  matter. 

In  civil  cases,  your  lordships  stand  (thanks 
to  the  constitution  of  our  fathers),  in  a  situa- 
tion very  different  from  that  which  you  fill  in 
criminal  cases,  between  the  crown  and  the 
subject.  Your  lordships,  in  administering 
civil  justice,  have  no  rule  but  that  of  strict 
law  to  ^uide  you,  i^nd  the  civil  litigant  must 
})ave  his  judgment  when  he  can  call  for  it. 
Your  lordships  stand,  as  criminal  judges,  in  a 

to  move  for  a  new  trial  is  perfectly  well 
founded.  But  what  passes  every  day  in  this 
court  will  leave  the  subjects  of  this  country 
in  no  difhculty  upon  this  point ;  for  though 
the  rule  be  settled  that,  after  the  first  four 
days,  the  defendant  cannot  move  for  a  new 
trial,  wherever  the  Court  have  seen  of  them- 
selves, or  on  the  suggestion  of  counsel,  that 
the  defendant  has  been  improperly  convicted, 
they  always  have  interposed  (and  I  take  it  for 
granted  always  will  interfere)  to  prevent  judg- 
ment being  passed  on  an  innocent  man. 

As  to  the  objection  that  the  Gazette  was 
improper  evidence ;  I  cannot  add  to  what  has 
been  said  already ;  the  cases  cited  by  my  bro- 
ther Duller  are  clear ;  and  the  answer  given 
by  the  attorney  general  to  the  objection  seems 
decisive.  With  regard  to  the  other  objec- 
it  does  not  .clearly  appear  to  me  what 


aituition  roucli  more  pi 
and  much  mure 
mrtgistmcy.  Aklioi 
alone  can  guide  llt^ 
as  servant  fur  thi 
guide  the  ;idrnuii51 
parLiinouiit  to  I'UU,  aiMl  (v/ 
advance  u  sUp  tui  linT  tijun  1 
it  ought  to  advance: — In  a^  recent  case,^ 
which  I  cite  to  your  lordship's  honour,  tried 
before  you  at  Guildhall,  for  perjury ; — On  the 
trial  of  that  cause  contradictory  evidence  ap- 
peared, and  your  lordship  interposed  on  the 
part  of  the  defendant.  Had  that  been  a  civil 
suit,  I  have  no  difficulty  in  saying,  that  the 
evidence  which  made  that  impression  on  your 
lordship's  mind,  would  have  made  no  such 
impression.  Had  it  been  a  civil  case,  I  should 
have  taken  the  judgment  of  the  Court  on  what 
fell  frum  your  lordship.  But  in  a  criminal 
case,  and  where  I  was  standing  for  the  crown, 
and  there  was  no  civil  litigant  to  claim  his 
rights;  your  lordships  in  that  case  repre* 
sented  the  majesty  of  the  public,  and  the 
liberty  of  the  defendant,  and  held  the  scales 
between  them.  No  man  who  knows  his  cha* 
racter,  will  advance  one  step  beyond  what  is 
proper. — I  find  the  whole  course  of  criminal 
justice  falling  in  with  that  idea,  and  I  trust  I 
shall  not  live  to  see  the  time  when  it  is  other- 
wise. In  civil  cases  tlie  party  may  help  him- 
self ;  the  verdict  is  a  warrant  for  judgment. 
He  may  give  a  rule  on  the  poslea,  and  when 
that  rule  is  expired  he  may  sign  the  judgment 
of  the  Court,  unless  tlie  opposite  party  has 
moved  for  a  new  trial.  The  Court  has  said, 
that  rule  shall  be  within  the  first  four  days  of 
the  next  term,  and  therefore  your  lordships 
see  the  party  can  sign  judgment  of  himself, 
unless  the  judgment  which  he  can  sign  is 
stayed  by  the  interposition  of  the  Court  on 
motion.    I  contend  that  I  may  move  in  arrest 


tion 

this  supposed  paper  was,  which  the  defendant  [  of  judgment  after  the  four  days,  and  any  time 
wished  to  give  in  evidence;  and  as  it  does  before  the  judgment  is  pronounced.  When 
not  appear  on  the  judge's  report,  it  would  be     your  lordships  are  addressed  in  civil  cases,  in 


sufiBcient  to  give  that  an>wer  to  the  objection 
But  supposing  a  paner,  precisely  similar  to 
that  which  is  the  subject  of  this  indictment, 
had  been  offered  in  evidence,  the  vindication 
of  tliis  publication  could  not  be  made  out  by 
a  prior  publication  of  the  same  kind.  It  does 
not  follow  that,  because  one  libeller  has  not 
been  punished,  another  should  not  even  for 
the  same  publication  at  a  future  time.  The 
admitting  of  such  evidence  as  that  alluded  to 
would  lead  to  all  those  mischievous  conse- 
quences already  pointed  out;  and  therefore  I 
am  of  opinion,  that  if  the  paper  which  the 
defendant  tendered  in  evidence  was  exactly 
similar  to  that  for  the  publication  of  which  he 
was  prosecuted,  the  learned  judge  did  right 
not  to  receive  it. 

The  Court  on  a  subsequent  day  sentenced 
the  defendant  to  pay  a  fine  of  50/.,  and  to  be 
committed  to  Newgate  for  two  years,  for  each 
of  these  offences ;  and  to  find  sureties  for  his 
good  behaviour  for  five  vears  afterwards. 

VOL.  XXIL 


the  middle  of  a  term  for  a  new  trial,  is  there 
any  instance  of  the  Court's  refusing,  on  the 
ground  that  it  would  be  breaking  through  the 
rules  and  practice  of  the  Court?  No  counsel 
can  state  that  ever  such  a  motion  was  refused 
him,  therefore  the  right  of  the  party  to  his 
civil  remedy  must  be  governed  according  to 
the  strict  practice  of  the  Court ;  whereas,  in 
criminal  cases,  your  lordships  have  interfered 
very  differently  ;— yet  even  in  civil  cases, 
where  there  has  ^een  any  misapprehension, 
any  mistake,  judgment  has  been  arrested,  and 
your  lord>hips  have  leceived  a  motion  for  a 
new  trial,  when,  by  the  rules  of  the  Court, 
judijujent  ought  to  have  been  given. 

The  fir>t  case  that  I  shall  mention,  is  that 
of  Hirt  aiid  Darlow,  reported  in  Douglas,  162  ; 
that  was  an  action  tried  before  Mr.  Justice 
Blackstone,  at  the  assizes  for  Kent.  Mr. 
Rous  moved  for  a  new  trial.  Wednesday  the 
21st  of  April,  was  the  first  day  6f  the  term, 
and  by  the  practice  of  the  Court  it  must  be 
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imUtsivp,  %o  thai 
for  moving  j^-Kow- 
lOve^  OQ  the  fourth 
and  the  rule  wa% 
to  your  lord- 
refused  after  the 
'itr  Ifays  i  if,  iit>der  Ihe 
^fkirlicular  case,  I  he  re  b 
nny  reason  and  propriety  for  the  Court  to  in- 
terpose, I  once  more  beg  leave  to  remind 
the  Court,  that  I  am  making  no  motion  for  a 
new  trial,  but  am  directing  the  judgment  and 
Mtention  of  the  Court  to  the  report  of  the 
learned  judge.  I  am  therefore  now  doing 
what  the  defendant,  standing  silent  before 
your  lordships,  could  not  do  for  himself.  I 
might  look  round  to  all  the  gentlemen  at  the 
Imut,  and  ask,  whether  any  thing  is  more  noto- 
rious, than  that  there  are  a  hundred  instances 
where  the  Court  have  not  refused  to  grant 
a  new  trial  after  the  expiration  of  the  four 
days. 

Lord  Kenyan.  Mr.  Erskine,  what  is  the 
itaeaning  of  this  practice,  that  when  a  person 
has  been  found  guilty,  four  days  must  elapse 
before  there  can  be  a  judgment,  quod  capia^ 
turf 

Mr.  Erskine.  No  one  instance  can  be 
stated,  where  the  Court  has  said  to  a  man 
Standing  for  judojment,  "  you  come  too  late  to 
ask  for  a  new  trial ;  you  ou^ht  to  have  come 
within  the  first  four  days  of  the  term."  1  con- 
tend that  the  case  of  the  King  and  Cough  is 
precisely  in  point;  it  is  reported  by  Mr. 
Douglas,  in  a  manner  very  ditferent  from  that 
in  which  it  was  reported  by  the  Court ;  and 
no  man  will  persuade  me  that  that  learned 
gentleman  did  not  know  what  the  Court  was 
about  when  he  reported  that  case.  This  is 
a  remarkable  case  m  every  part  of  it,  and  will 
apply  very  particularly  to  the  present  case. 
The  case  of  the  King  and  Gough,  was  an  in- 
dictment which  came  on  to  be  tri^  at  the 
Spring  assizes  for  Gloucester,  1777.  The  ob- 
^tion  was,  want  of  jurisdiction  in  the  county 
jury  to  try  an  offence  charged  to  have  been 
committed  within  the  county  of  the  city:  the 
evidence  was  not  before  the  Court ;  the  de- 
fendant stood  guilty  on  the  evidence: — it  was 
not  pretended  to  be  said  that  he  had  suffered 
injustice,  because  he  was  ordered  to  pay  a 
penalty  where  the  mind  was  innocent ;  out  it 
was  a  technical  objection  to  the  jurisdiction 
of  the  Court  that  tried  it  The  integrity  of  the 
jury  was  not  called  in  (juestion ;  the  trial  was 
not  disputed,  nor  was  it  doubted  that  he  had 
justice  duly  a^dministered  to  hini,  and  he  came 
nnder  that  objection  on  the  23d  of  May  1781, 
after  the  lapse  of  fourteen  terms. — I  come  be- 
fore your  lordships  without  the  intervention 
of  one. — In  that  case  the  defendant  was 
brought  un  for  judgment,  when  Mr.  Justice 
Buller  reao  over  the  report  of  the  evidence 
siven  at  the  trial  of  that  case,  as  Mr.  Justice 
Urose  has  done  in  the  present  case ;  after 
which  the  Court  observed  that  the  conviction 
appeared  extraoidinaiy,  and  that  a  new  trial 


was  prpper.^  Mr.  Drmmng  said  be  ahoaii 
have  mad^  a  motion  for  that  jmnpose,  if  he 
h^  thought  it  competent  after  ao  ton^  a  tiaie 
after  Ae  conviction;  yet  the  Court  m  thes 
discretion  granted  a  rule  for  a  new  trial. 
What  does  lord  Mansfield  do  in  this  case- 
he  did,  what  he  always  dkl,  and  what  be  wdl 
be  remembered  for  herea^er; — he  declared 
that  enough  did  not  appear  apon  the  &ce  o( 
the  report  to  convict  the  defendant.  Hf 
thought  that  the  defendant  ousht  not  to  be 
convicted,  and  therefore  granted  a  new  trtsL 

Lord  Kenyan,  The  case  of  the  King  i&d 
Morris,  I  remember  perfectly;  I  may  sar, 
as  well  as  if  it  happened  yesterday  ;  and:  tboc 
are  several  other  cases  of  the  same  sort. 

Mr.  Ertkine.  My  lord,  I  cannot  naentian 
the  cases  all  at  once.  I  shall  not  move  fori 
new  trial.  I  may  move  to  stay  the  judgrraent, 
and  the  single  question  for  3roiir  lordships' 
consideration,  is,  whether  previous  to  the  de- 
fendant receiving  the  judgment  of  the  Court, 

*  In  the  Kine  and  Gough,  as  reported  OougL 
797 :  **  The  defendant  having  been  brought  up 
for  judgment,  the  report  "of  the  endenre 
having  been  read,  and  Dunning  haTiii^  beea 
heard  on  his  behalf;  the  Court  observedL 
that,  from  tlie  state  of  the  evidence,  the  coo- 
viction  appeared  extraordinary,  and  hin^ 
that  a  new  trial  would  be  proper.  Dunning 
said,  he  should  have  made  a  motion  for  thit 
purpose,  if  he  had  thought  it  was  competent 
after  such  a  long  interval  of  time  since  the 
conviction.  Upon  this  lord  Mansfield  de- 
clared, that  it  was  still  competent,  because  the 
report  of  the  evidence  coming  regohu-ly  nov 
before  the  Court,  if  enough  appeared  to  raise 
an  inclination  in  them  to  think  the  defendant 
ought  not  to  have  been  convicted,  th^  cooM 
only  grant  a  new  trial,  or  postpone  ror  ercr 
pronouncing  judgment;  for  that  there  wouid 
De  an  absiu^ity  in  a  judgment  on  a  comictioo 
for  perjury,  where  a  fine  of  a  fthillit»g  sbookl 
be  miposed  as  a  punishment. 

A  new  trial  awarded.** 

In  R.  V.  Waddington  1  East.  146,  the  Court 
said,  that  ^  although  the  defendant  had  thoi^t 
proper  to  wave  any  objection  in  arrest  of  ji^ 
ment,  yet  if  upon  a  reriew  of  the  whole  case 
they  were  satisfied  he  had  not  beat  guilty  of 
any  offence,  they  should  not  ehre  iiMCTi^t 
against  him.  According  to  what  had  been 
said  with  gjeat  wisdom  and  justice  by  lord 
Mansfield,  in  the  case  of  the  King  «.  Goittfa, 
Dougl.  197 f  798,  on  a  question  respecting  the 
propriety  of  granting  a  new  trial  in  a  criminal 
case,  where  the  motion  had  not  been  made 
within  the  regular  time;  that  if  the  defendant 
could  show  that  he  had  not  been  guilty  of  any 
ofioice,  it  was  never  too  late  to  take  arant^e 
of  it;  and  that  the  Court  would  inflict  no 
punishment  if  there  bad  been  no  oifiaioe. 
They  therefore  expressed  a  desire  to  bear  vor 
arguments,  in  whatever  shape  lorced,  which 
went  to  do  away  with  the  offence  attogetber.** 

See  alio  E.  T.  Teal  and  olhm^  11  East  500. 
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fiAir  havbg  read  over  the  report,  your  lord- 
ships of  yourselves  roust  find  out  the  errors  of 
that  report,  if  any  exist ;  or,  whether.  I  shall 
have  an  opportunity  of  suggesting  to  your 
lordships  in  what  part  of  the  report  the  error 
lies  }  I  confess,  if  there  be  any  aistinction  be- 
tween these  two  modes  of  detecting  error,  it 
is  a  shame  it  should  exist,  and  I  know  it 
cannot  exist,  consistently  with  those  principles 
which  adorn  our  government ;  and  your  lord- 
shins  would  lament  when  you  consider  the 
feeole  nature  of  man ;  and  your  lordships  have 
very  frequently  admitted,  very  much  to  your 
honour,  the  same  sentiment :  and  I  think  you 
would  not  be  much  pleased  to  consider  the 
consequences  which  might  be  of  the  most 
fatal  kind  to  an  individual,  if  he  was  obliged  to 
stand  dumb  before  you,  and  if  your  own  minds 
did  not  furnish  you  with  sufficient  light  to  point 
out  the  error,  he  himself  must  not  point  it  out, 
at  the  same  time. — Fiat  justitia  mat  ccelum. — 
If  I  must  be  silent,  I  shall  be  silent  because 
the  law  commands  me. 

The  next  case  I  find  analogous  to  the  pre- 
sent, is  the  case  of  the  King  and  Atkinson. 
There  is  no  printed  report  of  that  case,  but  I 
have  a  manuscript  note  of  it :  my  learned 
friend  Mr.  Bearcroft  was  in  it.  Lord  Mans- 
field having  heard  that  a  new  trial  was  in- 
tended to  be  moved  for,  and  that  the  defen- 
dant was  not  forth-coming,  that  a  motion 
would  be  made,  and  my  lord  Mansfield  ob- 
serving it  could  not  be  made  without  the  per- 
gonal attendance  of  the  defendant,  I  met 
Mr.  Bearcroft  afterwards  on  the  reading  of 
the  report,  when  the  defendant  came  up  for 
judgment ;  but  at  the  interval  of  two  terms, 
I  aMced  leave  to  move  for  a  new  trial  upon 
the  authority  of  the  case  of  the  King  and 
Gough,  but  lord  Mansfield  took  a  distinction 
between  an  application  for  a  new  trial  and 
this  case.  His  lordship  said  there  could  be 
no  application  for  a  new  trial  before  the 
Court ;  but  that  the  Court  itself  was  to  exa- 
mine whether  the  party  was  to  be  tried  de 
novo.  The  Court  were  to  |ook  upon  the  face 
of  the  report,  and  to  consider  whether  any 
error  occurred  to  them  sufficient  to  induce 
them  to  grant  a  new  trial. 

With  regard  to  the  case  of  the  King  and 
Aylett,  I  had  leave  to  move  it  after  the  expi- 
ration of  the  four  days.  My  lords,  the  mat- 
ter which  I  have  humbly  to  state  to  the 
Court,  is  this^  I  think,  according  to  the  rules 
of  the  Court  as  far  as  I  can  collect  them  from 
these  cases,  that  the  party,  strictly  speaking, 
ought  to  make  this  motion  withm  the  first 
four  days  subsequent  to  the  conviction,  and 
that  your  lordships,  without  departing  from 
any  one  principle  of  law  or  of  iustice,  might 
reiuse  to  hear  a  defendant  applying  at  a  later 

rriod,  and  so  your  lordships  may  do  to  day. 
confess  I  think  it  is  fit  that  there  should 
be  a  rule,  imd  when  it  exists,  that  it  should 
be  carried  into  effect,  and  that  false  huma* 
Bily  should  never  induce  judges  to  break 
through  those  rules  which  when  once  esta- 


blished  should  be  oLj;^'       i  --*  II 

ought  I  to  do  in  thi^  ci-^  '  l  u^p 

my  client  to  the  di^i  r^ii.-  ■  ■['  t  ii^j 

Court,  who  I  am  s^  i  |£  prupcr 

distinction  where  :^  '^mi  upon 

to  answer  for  an  o tit  nee  yj  it  itiviLJ,  and  an 
offence  of  a  dangerous  nature ;  where  such  a 
defendant  is  conscious  thati/e  is  guilty,  and 
instead  of  laying  open  his  real  situation,  gives 
instructions  to  his  counsel  to  aggravate  the 
evil  which  the  indictment  seeks  to  abate,— 
such  a  defendant  becomes  no  object  of  mercy; 
but  where  he  comes  submissively  to  urge  any 
rule  of  law,  he  stands  in  no  such  situation;— 
and  when  mv  objections  comes  to  be  over- 
ruled, I  shall  have  this  consolation,  that  I 
have  offered  nothing  to  your  lordships  to  in- 
duce any  one  to  thiuk  the  worse  of  my  client, 
or  of  the  government  under  which  we  live. 

Lord  henyon.  I  am  not  aware  that  there 
is  any  very  great  difference  of  opinion,  and  { 
am  verv  glad  to  find  that  those  mles  by 
which  the  Court  have  supposed  themselves  to 
be  governed,  are  in  fitct  tiie  rules  of  the  Court. 

Ihe  case  of  the  King  and  Gough  is  within 
my  own  memory.  I  was  counsel  in  the 
cause.  I  have  also  a  manuscript  note 
of  the  King  and  Morris,  which  Acase  is 
also  in  print,  and  is  to  be  found  in  the  Snd 
volume  of  sir  James  Burrow's  Reports.  In 
that  case  the  defendant  was  tried  for  pegury, 
was  convicted,  and  was  brought  up  for  judf^^ 
ment,  and  no  counsel  objected  to  the  convic- 
tion; but  lord  Mansfield,  to  satisfy  hit 
own  mind,  put  this  question :  ''  Whether 
there  was  sufficient  evidence  to  convict  the 
defendant  ?'^  And  his  lordship  was  pleased  to 
say,  if  any  mistake  had  been  coounitted  at 
the  trial,  and  if  the  defendant  had  been  ille- 
gally convicted,  it  was  never  too  late  to  annul 
an  error.  This  being  the  case  Mr.  Erskine, 
you  will  now  suggest  to  the  Court  why  wf 
ought  not  to  pass  sentence. 

Mr.  Ertkine,  Your  lordships  know  that 
the  defendant  has  been  convicted  upon  two 
informations.  The  first  charging  him  with 
publishing  that  part  of  Mr.  Fame's  works, 
which  is  intitulea  '<  An  Address  to  the  Ad- 
dressers ;''  and  the  other  intituled  <<  An  Ad- 
dress to  the  Tradesmen,  Mechanics,  La- 
bourers, and  other  Inhabitants  of  the  town  of 
Newark,  on  the  subject  of  a  Parliamentary 
Reform.''  Now,  my  lords,  my  objections  to 
the  two  reports  of  the  learned  judge  who 
tried  the  two  informations  are  of  a  veiy  dif- 
ferent nature ;  and  I  cannot  but  here  lament 
that  Mr  John  Wilson*  being  now  no  more^ 
we  cannot  have  recourse  to  him  to  receive 
any  light  or  information  with  respect  to  the 
report.  My  lords,  the  matter  I  am  about  to 
offer  to  your  lordships,  on  the  subject  of  the 
first  of  these  informations,  even  if  I  ought  to 
sustain  the  objection,  does  not  go  to  tlie  guilt 

*Mr.  Justice  Wilson,  before  whom  the 
cases  had  been  tried,  in  July  1793,  died  on 
the  18th  of  October  following. 
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or  innr-mrt*  tif 

Hi 

would     _ 

nothing  ii 


the  df^feiidant ;  it  shows  no 
iiai  J I  tlir  objection  had  been 
i^«A  uuil  it  when  made,  ttie 
iK:ce}nc<l  of  it,  he  never 
convirU'iL  I  mean  to  say 
e  h1>el  ilselJ',  but  shall  leave 
the  defi!mkDl  to  >unr  lurd^hip's  mercy.  In 
viewing  this  sniiject,  1  think  we  must  not 
look  at  men's  natural  rights,  or  moral  rights, 
but  we  must  look  at  the  rights  they  enjoy 
under  the  laws.  I  am  persuaded  that  it  the 
objection  which  I  shall  make,  shall  appear  to 
your  lordships  to  be  well-founded,  indeed  I 
entertain  no  doubt,  but  that  your  lordships 
will  consider  it  some  how  or  other,  although 
it  was  not  made  at  the  trial. 

Lord  Keni/on.  Mr.  Erskine,  I  will  go  far- 
ther in  favour  of  the  defendant.  Though  the 
objection  was  not  made  at  the  trial,  yet,  if  it 
shall  appear  to  us  to  have  force,  we  shall  give 
full  scope  to  it. 

Mr.  Erskine.  I  lament  the  situation  in 
ivhich  I  stand,  not  from  any  suspicion  of  a 
want  of  integritv  in  any  quarter,  but  because 
I  cannot  apfieal  to  the  learned  judge  who  is 
now  no  more.  It  is  not  an  uncommon  thing 
when  there  is  any  difference  of  recollection 
at  the  bar,  and  when  the  judge's  report  is 
short,  to  appeal  to  the  learned  judge  himself. 
Tliere  can  no  mischief  arise  from  this  when 
the  integrity  and  independence  of  the  bench 
is  recollected. 

Lord  Kenyan.  If  I  mistake  not,  when  the 
country  hac{  the  misfortune  to  lose  sir  Dud- 
ley Rvder, — if  I  mistake  not,— certain  causes 
were  brought  before  the  Court  by  affidavit. 

Mr.  Erskine.  This  publication,  intituled 
*'  An  Address  to  the  Addressers,"  was  written 
by  a  person  who  has  been  already  convicted, 
and  it  was  written  subsequent  to  the  time  of 
his  majesty's  proclamation,  and  the  general 
tendency  of  that  publication  was  charged  in 
the  indictment  to  bring  his  majesty's  procla- 
mation into  contempt;  and  as  divers  iid- 
dresses  had  been  presented  to  his  majesty, 
expressing  their  loyalty  and  attachment  to  his 
majesty's  government,  it  was  charged  also, 
that  this  publication  insinuated  that  these 
addresses  did  not  contain  the  true  and  ge- 
nuine sentiments  of  the  loyalty  of. his  ma- 
jesty's subjects,  but  that  they  had  been  fabri- 
cated to  serve  the  purposes  of  corrupt  and 
interested  men.  These  are  averments  in  the 
information,  and  must  be  proved  by  tlie  ordi- 
nanr  rules  of  evidence. 

'Hiev  are  matters  of  fact,  and  must  be 
proved  as  all  other  matters  of  fact  are.  Now 
upon  the  report  it  appears  that  they  were 
proved  by  evidence  which  I  object  to,  and 
which  was  objected  to  at  the  trial,  but  which 
objecl'ons  were  resisted  and  over-ruled  by  the 
learned  judge.  The  averment  that  **  several" 
addresses  had  been  presented  by  various  bo- 
dies of  his  majesty's  subjects,  was  prove«l  by 
no  other  evidence  than  the  London  Gazette.* 

^  The  questioo  of  the  admissibility  of  the 


If  this  point  affected  the  defendant  onlv,  ft 
would  be  nothing.  I  might  safely  leave  my 
client  to  your  lordships  discretion  and  huma^ 
nity,  but  I  speak  of  a  matter  of  great  rm- 
portance;  it  is  a  question  of  evidence;  and 
evidence  is  one  of  the  most  important 
branches  of  the  law.  The  information  states 
that  "  divers"  addresses  had  been  presented 
to  the  king.  Now  that  **  divers"  addresses 
had  been  presented  to  the  king  must  be 
proved  by  the  same  evidence  that  any  one  ad- 
dress was  presented.  I  will  advance  a  step 
farther ;  1  will  suppose  that  a  seditious  ad^ 
dress  had  been  presented,  signed  by  a  num- 
ber of  persons,  and  that  this  address,  on  the 
presentation  of  it,  had  become  the  subject  of 
a  criminal  prosecution,  and  the  infbrmatioD 
had  averred,  that  A,  B,  and  C,  had  presented 
that  address  to  the  king,  would  the  Gazette 
have  proved  that  individual  case  ?  It  may  tie 
said,  that  an  act  of  government  may  be 
proved  by  the  Gazette.  If  I  wish  to  ask 
a  favour  of  the  king,  would  the  Gazette 
be  evidence  that  I  had  received  it  ?  The  ques- 
tion is  not,  whether  the  Gazette  be  good 
evidence; — but  the  question  is,  whether  it 
proves  the  exbtence  of  the  facts  which  it 
states? 

lx)rd  Kent/on.  The  report  of  the  learned 
judge  is  extremely  short 

Mr.  Ertkine.  The  infjrmation  states,  that 
"  divers"  addresses  had  been  presented  to  his 
majesty.  This  is  a  most  material  relevant 
averment,  and  the  whole  body  of  the  inlor- 
mation  tails  to  pieces  without  it  Your  lord- 
ships therefore  wiirpcrceive  that  the  nature 
of  my  objection  is  this.  I  say,  these  ad- 
dresses are  stated  on  the  record  as  facts,  and 
that  consequently  they  must  be  proved,  like 
any  other  tacts,  bv  such  evidence  as  the  law 
of  England  calls  for.  Suppose  a  commission 
of  bankniptcy  was  lost,  would  the  Lc»ndon 
Gazette  be  evidence  that  such  a  commission 
ever  existed?  I  contend  that  it  would  not 
The  general  rule  in  all  questions  of  evidence 
is,  that  in  all  cases,  you  must  produce  the 
best  evidence  and  the  highest  authority  which 
the  nature  of  the  particular  thing  in  question 
will  admit.  I  contend,  that  the  Gazette  is 
no  evidence  whatever  that  such  addresses  had 
been  presented  to  the  king.  It  probably  will 
be  said,  that  the  Gazette  is  the  only  evidence 
of  state  matters,  and  of  things  which  affect  the 
state,  but  an  address  surely  cannot  come 
under  that  head.  It  is  surely  no  matter  o( 
state,  and  only  refers  to  the  acts  of  indivi- 
duals. This  therefore  bein«<  the  case,  I  con- 
tend, that  this  evidence  ought  not  to  be  ad* 
mitted.  Your  Iord«ihips  therefore  clearly  see, 
that  if  this  objection  had  been  sustained  at 
the  trial,  the  defendant  would  not  have  been 
convicted.  I  do  not  pretend  to  say  what 
weight  is  due  to  this  objection,  but  if  it  has 

London  Gazette  as  evidence  was  agitated  in 
the  case  of  captain  Quelch  for  piracy ; — »et 
Vol.  XI V^  p»  1064,  of  this  collection. 
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made  any  impression  upon  your  lordships 
minds,  1  have  no  douht  but  that  the  defen- 
dant will  have  the  full  effect  of  it. 

The  objection  which  I  have  to  the  other 
information,  is  of  a  very  different  sort ;  and 
goes,  as  I  apprehend,  to  the  complete  inno- 
cence of  the  defendant.  The  matter  which 
I  have  to  offer  to  your  lordships  on  this  point, 
will  involve  in  it  the  construction  of  a  law 
lately  made,  and  if  I  do  not  succeed  in  m^ 
objection  in  this  case,  I  shall  consider  this 
act  of  parliament  as  a  dead  letter,  which  can- 
not be  taken  off  the  statute  book  too  soon,  as 
it  will  only  have  the  effect  of  disordering  the 
whole  system  of  English  jurisprudence. 

The  subject  of  the  second  information 
upon  which  the  defendant  has  been  convicted, 
is  intituled,  **  An  Address  to  the  tradesmen, 
mechanics,  labourers,  and  other  inhabitants 
of  the  town  of  Newark,  on  the  subject  of  a 
parliamentary  reform." — ^The  love  of  our  par- 
ticular country  is  the  first  of  all  virtues,  and  a 
desire  to  promote  its  interests  and  prosperity, 
the  first  of  all  duties.  But  how  that  duty 
may  be  best  performed  is  another  question, 
ana  on  which  great  authorities  may  lift  up 
their  heads  on  different  sides. — ^I'hose  who 
originally  wrote  this  publication  are  persons 
who  at  present  surround  the  king ;  who  bask 
in  the  simshine  of  royal  favour ;  and  admi- 
nister, as  they  think  at  least,  the  afikirs  of  this 
country  gloriously.  Now  1  humbly  conceive, 
for  a  man  to  print  a  paper  in  the  year  1793, 
which  was  originally  published  in  1783, 
and  which,  as  no  criminal  proceeding  has 
been  bad  upon  it,  he  must  consider  as  mno- 
cent:  the  reprinting  of  that  cannot  be  a 
libel.  The  defendant  may  say,  *<  Shall  I  be 
exhibited  in  the  pillory  by  the  servant  of 
those  persons  wha  have  set  me  the  example  ; 
who  were  the  authors  and  original  composers 
of  it  }**  The  defendant  offered  to  prove  this  at 
the  tiial,  but  was  not  permitted  to  do  so.  He 
offered  to  prove,  not  only  that  the  sentiments 
were  similar,  but  also  that  it  was  the  same  in 
toiidem  verbis.  He  offered  to  prove  that  it 
was  not  originally  composed  or  printed  by 
him,  but  that  it  was  composed  and  printed  in 
the  year  1783,  by  a  body  of  persons  of  exalted 
rank,  and  some  of  whom  nold  the  highest 
situations  in  his  majesty's  government.  This 
however  was  refused.  I  contend,  that  a  sedi- 
tious intentii4i,  which  was  laid  in  this  infor- 
mation, was  matter  of  fact,  and  not  matter  of 
law ;  and  that  therefore  it  ou^ht  to  have  been 
left  to  the  jury  My  lords,  if  I  am  not  enti- 
tled by  the  late  act  of  parliament  to  ronsider 
the  subject  in  this  light,  the  libel  bill,*  in 
which  1  had  some  share,  must  be  considered 
as  a  dead  letter,  and  had  much  better  be  ex- 
punged from  the  btatule  book ;  for  if  it  is  to 
nave  no  operation,  I  shall  be  as  desirous  of 
mending  what  I  had  a  share  in  doing,  as  in 
the  first  attempt.  V>  ill  any  person  tell  me, 
that  a  man  may  not  publish  a  fair^  candid, 
-  - 

*  See  it  p.  a06y  of  tlus  Volume. 


legal  disquisition  upon  this  subject?  Will 
any  man  tell  me,  that  I  cannot  state,  horid 
Jide,  to  my  fellow  citizens,  my  sentiments  on 
the  subject  of  a  parliamentary  reform?  I  know 
I  may  do  it  with  perfect  safely,  because  I 
have  done  it:  and  will  the  attorney- general 
prosecute  me  for  it  ?  At  the  same  time  it  is 
not  to  be  wondered  at,  if  the  sentiments  of 
great  and  good  men  on  this  subject  are  found 
to  vary ;  and  although  no  man,  more  than 
myself,  loves  and  venerates  tlic  constitution 
under  which  we  live,  yet  I  am  one  of  those 
who  think  that  great  improvements  may  be 
made  in  it  Whether  I  am  innocent  or  guilty 
by  the  mode  in  which  I  have  done  it,  is  not 
for  me  to  determine ;  but  I  am  very  ready  to  ^ 
admit,  that  if  under  the  pretence  of  a  parlia- 
mentary reform,  I  have  been  seeking  to  pull 
down  the  tabric  of  the  constitution,  by  ren- 
dering the  people  discontented  with  their 
condition,  then  I  am  a  libeller,  and  whoever 
seeks  to  sow  and  propagate  sedition,  ough^  to 
be  the  just  object  of  tl^  execration  of  man«  . 
kind.  With  respect  to  this  paper,  I  have 
only  to  observe,  that  it  was  puolished  ten 
years  ago,  and  that  it  has  been  circulated  far 
and  wide,  throughout  the  kingdom,  and  has 
never  been  productive  of  any  sedition. 

Lord  Thurlow,  with  several  other  noble 
lords,  were  of  opinion,  that  Ubel  or  no  libel, 
was  matter  of  law  ;*  I  am  of  a  different  opi- 
nion ;  and,  although  a  man  may  be  inferior 
to  another  in  learning,  yet  like  an  honest  man 
he  may  maintain  his  own  opinion ;  but  I  think 
it  may  justly  be  made  a  question,  if  I  do  not 
succeed  in  my  objection,  whether  any  im* 
provement  has  been  made  by  the  late  law  ? 
or — whether  it  has  not  disordered  the  whole 
system  of  our  jurisprudence  ? 

It  never  occurrea  to  me  that  a  jury  were  to 
be  judges  in  abstract  points  of  law;  the 
judges  should  maintain  their  authority  over 
the  law,  and  the  iury  over  the  fact.  The  jury 
are  the  judges  whether  libel  or  no  libel  upon 
the  seditious  intention  as  matter  of,  or  coui* 
plefl  with,  the  fact.  The  jiuy  ought  not  to 
condemn  a  man  but  on  sufficient  evidence, 
and  if  they  had  admitted  the  evidence,  which 
1  contend,  ought  to  have  been  admitted, 
there  would  have  been  no  evidence  to  have 
convicted  the  defendant ;  but  on  the  other 
hand,  there  would  have  been  the  most  deci- 
sive evidence  that  the  publication  of  this  was 
not  with  a  seditious  intention.  The  foreman 
of  the  jury  asked  the  judge,  "  Whether  thpy, 
in  the  discharge  of  their  public  duty,  could 
not  decypher  the  intentions  of  the  defendant  ?** 
The  judge  told  them  that  they  might,  and 
that  if  this  was  not  the  case  there  would  be 
no  safety  fur  the  subject.  I  have  already 
observed  that  this  paper,  which  was  the  sub- 
ject of  the  second  information  against  the 

•  See  the  Protest  signed  by  lord  Thurlow 
and  other  members  of  the  House  of  Lords, 
against  the  passing  of  the  Libel  Bill  ante  p. 
306. 
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defendant,  wis  the  very  paper  which  was 
composed  and  published  ten  years  a^  As 
the  persons  who  wrote  and  composed  it^  roav 
be  ashamed  to  have  their  names  published, 
although  I  should  not,  and  as  they  arc  tired 
of  their  opinions,  although  I  am  not,  I  shall 
not  name  them. 

The  jury  was  not  permitted  to  decypher 
the  whole  meaning  of  the  defendant,  and  to 
say  what  passed  in  his  mind  at  the  time. — 
But  it  is  the  fashion  of  these  times  lo  cry 
down  by  ^'  belU  book,  and  candle*'  every  man 
who  takes  up  opinions  that  other  people  are 
tired  of.  The  defendant  who  has  p.iolished 
this  address,  has  very  sreat  merit ;  the  prin- 
ciples of  it  aie  just,  and  had  they  been  clothed 
in  better  lansuage^  he  could  not  employ  his 
^me  better  than  by  publishing  it  agsdn.  I 
shall  take  the  Uber^  of  readmg  the  latter 
part  of  this  publication : 

"  Petition  then,  with  one  voice,  my  friends 
and  countrymen,  for  that  share  in  making 


thethnme?*  ShsU  he  be  iMrnded whh tke 
charge  of  sedition,  ior  only  beiiig  a  haaakk 
copier,  and  for  republishing  thai  which  ki 
been  published  ten  years  ago;  and  iHucb, 
though  circulated  through  every  psrt  of  the 
country,  has  produced  no  sedttioo  ? — My  dkat 
offered  to  prmiuce  a  witness  to  vrvwe^  loat  tha 
paper  was  originaUy  composea  hy  these  g^Q- 
tlemen.  I  conceive  he  bad  a  ri^U  to  rant 
the  seditious  purpose  that  has  been  asoifaed 
to  bun,  but  this  was  refused.  This  is  not  sD; 
for  on  the  part  of  the  prosecotiosi*  evidence 
was  examined  to  show,  out  of  the  case  itsdf 
and  upon  topics  entirely  extrinsic,  the  genenl 
disposition  of  the  defendant.  For  tint  pur- 
pose  they  produced  a  witness  to  prove,  tfait 
the  defendant  caused  thb  paper  to  be  distrv 
buted'by  a  man  wearing  a  cap  on  his  faead^oa 
which  were  inscribed  the  words  **  liber^  ani 
equaUty."  This  might  have,  and  I  beiievt 
actually  had,  an  effect  upon  the  minds  of  the 
jury.    Thus  they  received  evidence  to  infiame, 


your  own  laws  lo  which,  by  the  constitution,  |  and  nothing  to  extenuate  the  case  on  the  part 
and  the  laws  of  nature,  you  are  entitled.  ;  of  the  defendant — I  say  that  seditious  inlei^ 
Pursue  the  only  course  which  can  ever  effect  :  tion  is  not  matter  of  law,  but  matter  of  ^l, 
any  considerable  reducliun  of  debts  and  of  |  and  oughtto  have  been  left  to  the  jury.  These, 


taxes,  materially  advance  the  interests  of 
manufactures  and  commerce! — la  short  be 
Ei^lishmen !  be  free,  prosperous,  and  happy ! 
and  give  your  posterity  the  same  cause  to 
revere  your  meniuries,  as  you  have  to  bless 
those  progenitors  wiio  left  you  an  inheritance 
ia  a  free  constitution !" 

I  say  this  is  what  any  man  may  and  ought 
to  publish  in  and  out  of  gaol,  and  I  am  per- 
suaded, that  the  adoption  of  these  princi- 
ples alone  can  save  this  country.  Give  the 
English  public  the  satisfaction  of  ei\ioyine 
their  happy. and  glorious  constitution,  ana 
they  will  grapple  in  tlie  defence  of  it,  and  no 
power  under  neaven  will  be  sufficient  to  tear 
them  from  their  allegiance.  Our  constitution 
is  the  sanctuary  of  English  liherty,  and  no 
gpvernment  will  be  able  to  equal  it ;  for  I  am 
persuaded  that  it  is  destined,  by  the  great 
Author  of  all  nature,  to  be  the  happiest,  the 
freest,  and  most  glorious  country  in  the 
world.  It  was  by  tlie  intrigue  and  corrupt 
practices  of  courtiers,  that  the  constitution  of 
France  was  pulled  down,  and  the  constitution 
of  this  country  may  be  pulled  down  by  the 
same  means. 

With  reeard  to  the  time  in  whidi  the  de- 
fendant published  this  paper,  I  apprehend, 
my  lords,  that  no  objection  can  fairly  be  made 
on  that  bead ;  for  it  is  well  known  that  some 
time  before  this,  Mr.  Grey  had  eiven  notice  of 
bringing  forward  a  petition  before  parliament 
prayme  for  a  parliamentary  reform.  Now 
vdien  Uiis  paper  was  originalljr  written,  there 
was  a  petition  presented,  prayine  for  a  parlia- 
mentary reform.  This  paper,  this  libel,  as  it 
is  called,  was  orifi;iiially  composed  and  written 
by  Mr.  Pitt,  the  dyke  of  Ricnmond,  and  other 
eminent  persons  who  stand  high  in  his  ma- 
jesty's fsvour !  and  shall  the  defendant  be  set 
on  the  pillory » for  that  which  set  them  ao  near 


my  lords,  are  the  observations  that  I  have  to 
submit  to  your  lordships  and  I  have  no  dovh 
but  your  lordships  will  do  justice  between  tbe 
defendant  and  the  public. 

Mr.  Dajfrell  and  Mr.  Clarke  proceeded  os 
the  same  line  of  a^ment  on  the  point  of 
evidence.  They  maintained,  that  tbe  Londn 
Gazette  ought  not  to  have  been  received  as 
evidence  that  **  divers"  addresses  had  bees 
presented  to  the  king  by  various  claates  of  hii 
subjects;  and  secondly,  that  the  evideooc 
which  was  offered  by  tHe  defendant,  to  shov 
that  he  had  no  seditious  purpose  in  publisfaioi; 
the  address  for  a  parliamentary  reform,  oi^ 
to  have  been  received. 

Mr.  Attarnejf' General,  My  lords,  I  an 
very  shortly  to  answer  tbe  two  objectioos 
that  have  been  made  to  the  reports  of  tbe 
learned  judge  by  my  learned  friends  who  are 
counsel  for  the  defendant.  I  am  per&ctiv 
ready  to  admit  that  if  this  Court  shall  think 
that  there  is  any  weight  in  these  objection^ 
the  defendant  ought  unquestionably  to  have 
the  full  benefit  ofHt  It  is  not  enough  tiiat 
justice  be  administered,  but  the  satialactory 
administration  of  justice  is  an  object  of  the 
first  importance.  The  first  objection  now 
taken  is,  that  sufficient  evidence  was  dqC 
given  to  the  Court  in  the  case  of  a  materiaJ 
averment;  namely,  to  prove  that  addresses 
had  been  presented  to  the  kin^  by  various 
bodies  of  his  subjects.  I  conceive  it  woiiM 
be  extremely  difficult  to  make  out  these  ob- 
jections as  supported  by  any  principle  of  kv. 
The  objection  might  be  as  well  stated  in  tbii 
way, "  How  do  vou  prove  them  to  be  addreucs 
at  all  ?'^  And  until  you  prove  tbat,  yos 
prove  nothing.    I  thought  when  I  beard  tbi» 

*  But  see  the  extract  bom  m^or  CtfW 
Wright's  letlier  eafe  p.  X198»  aor<.    , 
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objection  first,  H  would  embarrass  the  dis- 
cussion atthe  other  part  of  the  case;  and  had 
I  been  aware  of  it,  tne  better  way  would  be  to 
postpone  the  subject,  because  it  is  not  only 
my  duty  to  consider  the  objection,  but  be- 
cause there  is  a  great  deal  of  authority  upon 
the  Question:  but  I  shall  now,  with  ^ur 
lordstiips  permission,  proceed  upon  the  whole 
case.  I  was  aware  that  objections  nught  be 
offered  to  the  proclamation,  as  being  evidence 
ofthe  act  of  his  majesty,  but  this  cannot  be 
insisted  upon  with  any  efiect.  Nor  can  abetter 
objection  be  started  against  the  Gazette.  If 
learned  gentlemen  ^e  pleased  to  persist  in 
these  objections,  I  must  tell  them  that  they 
have  to  encounter,  not  only  the  uniform  prac- 
tice of  this  Court  tor  one  hundred  years  past, 
but  also  the  clear  decision  of  lord  Holt, 
and  that  upon  a  principle  which  removes  the 
present  objection  entirely ;  which  is,  that  in 
the  opinion  of  that  learned  judge  it  was  a  high 
misdemeanor  for  any  person  to  notify  an  act 
which  can  only  be  done  by  the  king,  and  that 
all  legal  means  for  that  notification  should  be 
reserved  for  the  king  atone.  The  medium 
for  that  purpose  is  the  Gazette.  I  will  tell 
your  lordships  what  I  understand  the  Gazette 
to  be.  A  gazette  is  a  publication,  evidence, 
and  notification  of  a  royal  act,  be  it  what  it 
may,  and  all  the  pubhc  acts  of  his  majesty 
are  notified  in  the  Gazette. 

Having  made  these  observations  upon  the 
evidence,  I  must  now  take  notice  of  what  my 
learned  friend,  Mr.  Erskine,  was  pleased  to 
throw  out  upon  myself.  He-  called  me  the 
servant  of  certain  persons  in  power ;  an  ex- 
pression which  he  afterwards  seemed  to  qua- 
lify, and  to  allow  me  to  be  the  servant  of  the 
crown.  I  can  only  suy  that  the  sentiments  which 
I  entertained  when  it  pleased  his  majesty  to  call 
for  my  services,  i  entertain  now;  1  have  often 
expressed  them  on  questions  of  parliamentary 
reform,  and  on  other  subjects,  and  have  dif- 
fered, perhaps,  firom  those  who  are  highest  in 
his  majesty's  confidence.  That  has  never 
yet  been  the  cause  of  the  least  uneasiness  to 
me, '  I  shall  always  retain  the  independence 
with  which  I  commenced ;  and  the  moment 
I  am  called  upon  to  act  in  a  manner  that  is 
inconsistent  with  that  spirit,  that  moment 
will  I  abandon  the  office  which  I  now  hold. 
As  to  the  point  of  law  respecting  the  evidence 
of  the  trial,  I  might  be  content  with  saying 
that  Mr.  Justice  Wilson  had  no  doubt  upon 
the  point,  and  all  who  had  the  pleasure  to 
know  that  learned  judge,  admitted  his  merit, 
both  as  a  lawyer  and  a  man. — ^The  nature  of 
the  evidence  has  been  already  stated  with 
sufficient  accuracy  and  precision,  and  I  hum- 
bly conceive  that  eveiy  thing  that  can  be  ne- 
cessary in  this  case,  to  convey  information  to 
the  Court,  appears  upon  the  fiice  of  the  re- 
port. The  oefendant.  your  lordshios  see,  has 
been  convicted  for  selling  a  book  called, "  An 
Address  to  the  Addressers,**  of  the  nature  of 
irhich  I  am  persuaded  the  defendant  could 
Lot   be  ignorant  and  if  a  man  will  conti« 


noe  |o  seU  a  book  of  this  kind  and  cannot 
pretend  to  be  ignorant — 

Mr.  Enkine.  My  lords,  I  have  said  no- 
thing upon  the  contents  of  that  book.  I  shall 
reserve  what  remains  for  me  to  urge  in  fa- 
y^  of  the  defendant- 
Lord  JTesyofi.  The  business  of  the  day  is 
to  examine  into  all  the  merits  of  this  case.  I 
wish  to  apprize  all  parties  that  all  the  busi« 
ness  upon  this  subject  is  to  be  gone  through. 
Mr.  Attorney  General,  I  have  already  ub 
served  that  the  defendant  could  not  be  ig- 
norant ofthe  tendency  of  the  publication 
called  ^  An  Address  to  the  Addressers."  I 
believe  he  published  the  second  libel  with  as 
much  knowledge  of  the  tendency  of  it,  and 
with  the  saihe  intent.  And  as  to  the  obser- 
vation made  by  my  learned  friend  Mr.  Ers- 
kine, or  rather  the  question  which  he  ptit  to 
me  *'  Whether  I  should  think  of  prosecuting 
him  for  the  opinions  which  he  has  sent  into 
the  world  with  his  own  name  to  them?"  Iwill 
tell  him  candidly,  that  if  he  goes  to  the  Free- 
mason's Tavern,  or  to  any  other  such  public 
place,  where  such  societies  are  held,  with  thi$ 

Eaper  in  his  possession,  and  with  a  label  on 
is  head  or  breast,  with  the  words  ''  Liberty 
and  Equality"  on  it,  and  the  cap  of  liberty  on 
his  head,  I  will  prosecute  even  him. 

With  regard  to  the  question  of  a  parli»< 
mentary  reform,  a  subject  of  which  the  se- 
cond paper  treats,  I  can  only  say,  that  it  is 
one  which  ought  to  be  more  accurately  ex- 
plained than  I  have  seen  it  yet,  before  I  can 
form  a  distinct  opinion  on  it.  I  know  it  is  a 
subject  of  very  weighty  consideration,  and 
has  interested  the  minds  of  the  wisest  and 
best  people  in  this  country;  but  no  man 
should  be  allowed  to  disturb  the  peace  of  a 
nation  which  enjoys  the  most  free  and  happy 
constitution  upon  earth,  and  for  which  we 
ought  to  express  our  gratitude  to  God ;  for  I 
verily  believe  that  in  all  this  world,  since  he 
firamed  it,  there  has  not  been  established  a 
government  which  for  all  political  blessings 
can  be  compared  with  our  own :  whosoever 
therefore  shall  endeavour,  by  any  means^  to 
subvert  it,  or  lessen  the  esteem  which  the 
people  have  for  it,  deserves  to  be  severely  j>i»» 
nished.  For  my  own  part,  1  must  confess 
freely  that  as  to  a  reform,  as  it  is  called^  of 
parliament,  I  think  it  an  oljject  of  such  mag^ 
nitude,  and  involving  points  of  the  greatest 
difficulty,  that  I  am  afraid  that  a  man  pos« 
sessed  of  the  deepest  penetration  and  the 
greatest  political  sagacity,  will  never,  upon  that 
subject,  be  able  to  give  us  an  adequate  consi- 
deration for  the  risk  of  any  alteration.  It  is 
laid  that  this  paper  was  published  ten  years 
ago^  and  that  no  6omplamt  was  then  made 
against  the  tendency  of  it.  But  is  the  con- 
duct of  parliament  ten  years  ago  to  be  com- 
pared with  the  time  when  this  paper  was  re* 
published?  The  defendant,  after  seeing  tha 
efiect  of  publishing  and  disseminating  these 
pernicious  doctrines  all  over  the  kingdom, 
comes  forward  with  this  paper,  to  assist  the 
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spirit  that  was  tlien  raised,  witboat  luving  r  may  discuss  the  most  importaDt  poipts  if  you 


the  fairnc^A  to  •►tate  that  if  was  a  paper  pub- 
lished ten  vears  ago.  What  has  been  the 
tonduct  of  the  defendant  ?  Why,  th.it  of  m  i- 
liciou>ly  f.tirrin:^  up  and  revivioj;  doctrines 
that  were  dangerous  to  the  constUution,  at  a 
time  when  it  wa«»  likely  that,  if  spread,  they 
would  do  much  mibchief  What  does  he 
mean  to  prove  ?  Does  he  mean  lo  say,  that 
in  reality  he  had  no  seditious  intention  when 
he  pubh>hed  this  paper  ?  Uocs  he  mean  to  say, 
tbatbccausc  this  paperwaspuhli>hcd  by  theC  Con- 
stitutional society,  ttie  London  Corresponding 
society,  or  any  where  cbe,  that  theret'orc  his 
intentions  in  pubhshing  the  p.iper  were  inno- 


please:  You  may  ahuse  the  coantitutioo  if 
you  please,  ami  the  general  form  of  our  gp- 
vernment;  pruvidetl  yuu  choose  to  be  answer- 
able in  a  court  of  Uw.  Now  I  a^^k,  is  this  pa- 
per,  or  i<^  it  not  a  M:4n<UliHi*(  and  infamous 
libel,  traduciu);  and  vilifying  the  existing  ma- 
gistracy of  the  country? — Now  is  this  the 
way  that  the  grievances  of  the  people  of  this 
country,  if  tJiey  feel  any,  are  to  be  redressed  .^ 
**  Parliaments  chosen  as  ihey  now  ^re,  aod 
continuine  fur  «»eveii  years  as  they  now  do,  will 
ever  be  comp<»He<l,  for  the  most  part  of  a  few 
factions  under  the  i^uidance  of  particular  no- 
blemen, perpetually  conteuiliu^  tor  tlie  power 


cent?-*-My  learned  friend,  ^ir.  Krskine, asked  '  and  emoluments  of  ulhce.    I'he  cuinmciD  soi- 


me  whether  I  should  prosecute  him  it  he  had 
sent  forth  any  thing  with  his  name,  concern- 
ing a  reform  of  parliament.  God  forbid  I 
should  prosecute  any  man  for  temperately 
discussinz  that  subject,  or  any  other  subject ; 
but  I  wit r  tell  him  as  a  friend,  that  he  will 
deal  out  hard  measures  for  himself,  if  he  will 
undertake  to  be  accountable  before  your 
lordships  for  every  doctrine  maintaineu  by 
many  individuals  of  the  society  of  wHich  he 
is  a  member,  and  to  which  he  is  an  ornament. 
I  will  tell  your  lordships  freely,  that  if  my 
learned  friend  had  publislied  this  paper  un- 
der all  the  circumstmces  with  which  this  de- 
fendant published  it,  1  should  have  been  a 
traitor  to  mv  country'  if  I  hesitated  a  moment 
in  bringini;  him  forward  as  a  defendant  before 
your  lordships,  as  I  have  brouj;ht  forward  the 
present  defendant;  and  I  now  ask  of  your 
lordships  whether  you  think  of  him  as  I  do. 
—As  to  the  evidence  which  was  preferred  on 
the  behalf  of  the  defendant,  at  the  trial,  I  say 
it  would  have  proved  nothing;,  for  it  could 
only  amount  to  this;  that  this  paper  was 
imblished  before,  by  somebody  else  ; — what 
lias  that  to  do  with  this  charge  against  the 
defendant?  But  your  lordships  are  called  upon 
now  to  hold  this  proposition ; — that  it  is  com- 
petent to  one  man  to  publish  in  a  court  of 
lustice,  the  o))inions  of  other  people  upon  a 
libel  with  a  view  to  show,  that  these  other 
persons  held  tl)e  same  doctrines  as  the  dcfen- 


dier>'  of  these  several  factions  hke  that  of  all 
other  standing  armies,  is  m^le  up  of  merce- 
naries from  the  roost  idle  and  prulli^ate orders 
of  the  community.  Whoso  idle  as  men  of 
pleasure,  and  the  vicious  part  of  our  nobility 
and  gentry }  Wlio  so  prutligate  as  murderinz 
nabobs,  prostitute  lawyers,  and  unprincipled 
adventurers,  who,  throui^h  the  iniquity  of 
corrupt  elections,  make  llieir  way  into  parlia- 
ment, and  there  let  out  tlieir  tongues  and 
their  votes  for  hire  ?*' 

Is  this  treating  parliament  fairly?  Is  this 
merely  informing  the  public  of  a  fact,  or  is  it 
a  temperate  commentary  ?  Is  the  whole  par- 
liament corrupt?  or  are  there  not  men 
among  them,  who  by  the  blessing  and  provi* 
dence  of  God,  are  such  as  will  be  praised  by 
posterity,  and  perhaps  make  future  ages  wisL 
they  had  such  men  among  them  as  tMse  are, 
to  ^lidc  their  counsels? — If  persons  will 
publish  commentaries  on  parliament^  let  them 
do  justice  to  its  character  and  to  the  different 
men  in  it ;  and  let  them  make  a  jury  believe, 
that  when  they  discuss  any  public  matter, 
they  discuss  it  temperately,  and  then  a  ques- 
tion will  never  arise  between  any  defendant 
and  myself  before  your  lordships. 

One  sentence  more  and  I  have  done.  It  is 
said  that  Mr.  Justice  Wilson  omitted  some- 
thing which  he  ought  to  have  laid  before  the 
jury  in  favour  of  the  defendant  I  cannot 
possibly  conceive  how  Uiat   learned  judge 


dant.  Your  lordships  will  see  the  length  .  could  have  done  more  for  the  defendant  than 
which  this  proposition  leads  to.  If  Mr.  Ers-  <  he  did ;  for,  after  summing  up  the  whole  of 
kine  is  to  be  allowed  this  for  the  defendant,  I  !  the  evidence,  he  asked  the  jury  this  question. 


must  be  allowed  something  of  the  same  sort 
for  the  prosecution.  If  he  gives  the  opinion 
of  some  persons  in  favour  of  the  paper,  I  shall 
give  the  opinion  of  juries  upon  the  same  doc- 
trine ;  and  then  the  defendant  would  be  in  a 
worse  situation  than  if  he  had  not  oflfere^l 
that  sort  of  evidence:  therefore  I  think 
the  learned  judge  was  not  only  right  in  strict- 
ness of  law,  but  also  kind  to  the  defendant  in 
rejecting  this  sort  of  evidence, 


"  Are  you  patinfied  that  tlie  defendant  pub- 
lished thi«  paper  with  a  seditious  intent  r** 
,  The  jury  said  they  were  satisfied  he  published 
it  with  a  seditious  intent,  and  therefore  they 
found  the  defendant  guilty. 
These,  my  lord>,  are  all  the  observations  I 
I  have  to  submit.    With  regard  to  myself,  I 
'  can  only  say,  that  I  have  done  my  duty  as 
j  my  conscience  has  directed  me,  and  if  I  satisfy 
I  that,  I  shall  not  give  myself  trouble  about 


The  next  thing  to  be  considered,  is  the  \  what  some  people  may  think  of  me. 
few  upon  this  question.    What  is  the  present  [      Mr.  Krskine.     My  lords,  am  I  now  allowed 


limitation  of  what  is  called  the  liberty  of  the 
press  ?  I  say  that  under  that  limitation,  this 
paper  is  a  scandalous  libel.  I  take  the  law 
with  regard  to  the  press  to  be  this :  That  you 


to  address  your  lonNhips  for  the  defendant  ? 

Lord  Krnyon.  I  take  the  nde  to  l)e,  that 
the  advocate  for  the  prisoner  commences  the 
cue  and  speaks  geaendlyi  cither  against  ju4g« 
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ment,  or  in  mitigation  of  punishment,  and 
therefore  the  attorney-general  Is  to  speak  last. 

Mr.  Enkinc.  I  apprehend,  my  lords,  that 
I  am  not  in  the  situation  in  which  your  lord- 
ship seems  to  think  I  am.  I  think  I  have  a 
right  to  speak  in  mitigation. 

Lord  Kenyan,  I  think  the  major  part  of 
your  address,  Mr.  Erskine,  was  in  mitigation 
of  punishment.  Almost  the  whole  of  it  ap- 
peared to  he  so.  However,  as  you  desire  it, 
you  will  now  go  on  in  mitigation  of  puhish- 
mcnt. 

Mr.  Erskine.  That  is  not  the  point  at  all, 
my  lord.  The  question  is,  whether  1  am  not 
to  hear  the  attorney-general  upon  the  whole 
matter  before  the  Court,  and  reply  ? 

Lord  Kenyan.  If  there  is  a  rule  to  guide 
the  Court,  and  I  understand  there  is,  as  I 
have  stated,  you  are  not,  strictly  speaking, 
entitled  to  proceed.  We  certainly  shall  not 
pronounce  judgment  to  day,  but  all  the  busi- 
ness from  the  bar  must  be  finished  in  this 
case.  You  have  rejected  the  idea  of  moving 
in  arrest  of  judgment ;  and  if  you  have  any 
thing  to  address  to  the  Court  in  mitigation 
of  punishment,  I  wish  you  would  now  be  so 
good  as  to  say  it. 

Mr.  Er$ktne.  The  two  papers  of  which 
the  defendant  stands  charged,  are  distinct 
and  separate.  I  shall  not  address  the  Court 
upon  the  first,  because  there  are  judgments 
upon  that  publication  already.  I  shall  there- 
fore leave  my  client  upon  that  part  of  his  case 
entirely  to  the  mercy  of  the  Court,  seeing  as 
they  do,  that  he  has  done  every  thing  in  his 
power  to  extenuate,  for  he  discontinued  the 
sale  pn  the  instant  it  was  complained  of 
With  regard  to  the  other  publication,  unques- 
tionably he  stands  in  a  diiterent  situation ;  for 
by  publishing  the  second  paper,  he  certainly 
meant  nothing  but  that  which  as  a  subject  of 
this  country  he  thought  he  might  legally  do, 
not  seeking  to  produce  or  occasion  any  of  the 
anarchy  or  confusion  which  has  been  so 
much  talked  of.  If  I  cannot  say  any  thing 
farther  on  the  point  of  law,  I  must  leave  my 
client  in  your  lordships'  hands. 

Lord  Kenyan.  I  hope  that  this  doctrine 
will  never  go  forth  into  the  world,  that  a  man 
may  safely  and  legally  publish  what  has  been 
published  before,  provided  it  has  not  been  the 
subject  of  a  criminal  prosecution  in  a  court 
of  justice.  If  any  man  adopts  that  doctrine, 
his  judgment  must  be  very  much  perverted 
indeed.  All  the  mischief  may  be  done  that  a 
publication  can  do,  if  no  le^  steps  can  be 
taken  till  somebody  has  been  arrested  upon 
that  account. 

I  hope  that  the  transactions  of  this  day,  and 
some  of  the  transactions  of  this  term,  wiU  not 
b6  quoted  as  the  authorities  for  the  Court  to 
proceed  by.  I  am  extremely  sorry  that  any 
thing  has  been  applied  to  this  case,  which 
did  not  arise  out  of  the  judge's  report.  I  will 
say  nothing  of  the  character  of  the  late  sir 
John  Wilson,  who  tried  these  informations; 
fibr  trtll  I  mak^  any  remarks  on  his  rcport$, 
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but  shall  leave  them  entirely  on  the  character 
which  that  gentleman  has  carried  with  him 
to  the  grave.  I  am  very  sorry  at  some  of  the 
remarks  that  have  been  made  on  the  reports 
of  the  judges.  The  character  of  the  judges  is 
public  property,  and  if  they  have  done  any 
thing  amiss,  they  ougtit  to  be  censured.  But 
if  not,  their  characters  ought  to  be  respected ; 
otherwise  the  mo^t  mischievous  consequences 
tvill  arise  to  the  public.  I  do  not  aim  this  at 
any  body,  I  assure  you,  but  I  speak  it  from 
the  conviction  of  my  own  mind,  and  feel 
myself  bound  to  say  thus  much. 

It  cannot  but  occur  to  every  person's  obser- 
vation, that  as  long  as  parties  exist  in  the 
country,  (and  perhaps  it  is  for  the  good  of  the 
country  that  parties  should  exist  to  a  certain 
degree,  because  they  keep  ministers  on  their 
guard  in  their  conduct),  tliey  will  have  their 
friends  and  adherents.  A  great  political  cha- 
racter, who  held  a  high  situation,  in  this 
country  some  years  ago,  out  who  is  now  dead, 
used  to  say  that  ministers  were  the  better  for 
being  now  and  then  a  little  peppered  and 
salted.  And  while  these  parties  exist,  the  J 
will  have  their  friendships  and  attachments, 
which  will  sometimes  dispose  them  to  wander 
from  argument  to  declamation.  And  this  is 
very  of\en  the  case  with  respect  to  questions 
relating  to  hbels. 

The  present  'question  seems  to  lie  in  the 
least  compass  in  tlie  world,  and  to  relate  tb 
points  so  long  and  so  clearly  settled,  that  no 
doubt  can  remain  with  respect  to  them.  Both 

;  the  points,  to  my  mind,  appear  as  clear  as 
the  sun.  No  man  ever  yet  doubted  but  that 
the  Gazette  was  evidence  of  all  matters  of 
state.    And  therefore  I  ain  perfectly  satisfied 

j  that  the  opinion  of  sir  John  Wilson,  formed  at 

I  the  trial,  was  perfectly  correct 

I      Another  question  is,  whether  something  ot 

I  another  ought  not  to  have  been  admitted  ih 
evidence  that  was  refused  by  the  learned 
judge  at  the  assizes.  And  it  was  said  that  if 
that  evidence  bad  been  admitted,  it  would 
have  gone  to  the  innocence  of  the  defendant. 

I  In  answer  to  that,  I  can  only  say,  that  this 
evidence  which  was  not  admitted,  is  not  to 

■  be  found  in  the  judge's  report,  and  our  deter- 
mination must  proceed  on  what  appears  oti 
the  fiice  of  the  report.  No  motion  in  arrest 
of  judgment  can  be  made  upon  account  of 
either  of  these  two  points  as  far  as  I  can  see. 
I  verily  believe  no  one  man  can  entertaun  a 
doubt  but  that  when  four  days  are  past,  the 
season  for  moving  for  a  new  trial  is  over. 
It  is  competent  after  that,  and  any  time 
before  judgment,  to  move  in  arrest  of  iudg- 
ment,  and" if  the  reasons  which  are  adduced 
by  the  counsel  shall  appear  to  the  Court  to 
have  weight,  they  will  interfere.  And  if  when 
the  defendant  is  brought  up  for  judgment, 
and  no  application  is  made  on  his  part,  yet  if 
the  Court  perceive  any  error  in  the  report^ 
the  Court  will  interpose,  as  in  mercy  they 
ought. 
Mr.  Jj^$\ke  Ashkurtt  said,  he  entirely  con* 
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curred  in  opinion  with  lord  Kenyon  on  both 
points.  I  think,  said  he,  the  Gazette  wss 
properly  admitted  to  prove  that  addresses  had 
been  presented  to  the  king  in  consequence  of 
his  most  gracious  proclamation.  And  I  am 
also  of  upmion  that  the  evidence  which  was 
refused  by  the  learned  judge  on  the  trial  of 
the  other  information  was  properly  rejected. 
It  has  been  said  that  if  this  paper  is  a  libel 
now,  it  was  also  a  libel  ten  years  ago.  I  am 
not  certain  of  the  truth  of  that  proposition. 
I  conceive  that  a  writing  may  be  a  libel  at 
one  time  which  is  not  so  at  another. 

Mr.  Justice  Buller,  The  onlv  two  cases 
which  appiv  to  the  present,  are  the  King  and 
Cough,  and  the  King  and  Atkinson.  In  the  first 
of  these  two  cases,  lord  Mansfield  s&id,  *^  we 
inust  either  grant  a  new  trial,  or  defer  judg- 
ment for  ever/'  The  result  of  these  two 
cases  is  no  more  than  this ;  if  you  do  not 
move  for  a  new  trial  within  four  days,  you 
cannot  be  heard  at  all.  The  only  resource 
left  is  either  to  move  in  arrest  of  judgment 
(I  take  it  that  it  is  good  time  to  move  in  aire&t 
of  judgment  at  any  time  before  judgment  is 
pronounced),  or  you  may  address  yourself  to 
the  Court  in  mitigation  of  punishment.  And 
if  in  the  course  of  that  adaress,  the  Court  see 
that  injustice  was  done,  they  will  interfere, 
but  not  otherwise. 

As  to  the  question  whether  the  Gazette  is 
good  evidence  to  prove  that  addresses  were  pre- 
sented to  the  king,  I  think  that  can  hardly  be 
made  a  question.  At  the  same  time  I  am  of 
opinion  that  was  an  immaterial  averment  in 
the  information,  and  that  therefore  it  was  un- 
necessary to  give  evidence  of  it. 

As  to  the  second  objection  I  think  there  is 
po  force  in  it;  but  I  must  not  enter  into  it,  as 
it  does  not  arise  out  of  the  report,  and  I  con- 
ceive we  are  bound  to  confine  ourselves  to  the 
report 

Mr.  Justice  Groie  was  of  the  same  opinion. 

Lord  Kenyan.  The  defendant  must  be  re« 
manded.. 


The  defendant  was  accordingly,  as  before, 
taken  to  the  Kin^Vbench  prison^ — On  the 
Wednesday  followmg  he  was  again  brought  up 
to  receive  the  judgment  of  the  Court 

The  Attorney  Uenerai  moved  the  Court  for 
judgment 

Mr.  Justice  Athhurtt.  Daniel  Holt,  you  have 
been  tried  and  found  guilty  on  two  several  in- 
dictments for  printing  and  publishing  two  very 
atrocious  libels ;  theone  intituled  "  An  Address 
to  the  Addressers'^and  the  other  intituled  **  An 
Address  to  the  Tradesmen,  Mechanics,  La- 
bourers, and  other  Inhabitants  of  the  town  of 
Newark,  on  the  subject  of  a  parliamentary  re- 
iirm.*' 

The  first  of  these  libels  alludes  to  his  ma- 
jesty's most  gracious  proclamation,  which  is 
in  everv  body^i  memory,  and  to  the  addresses 
<>f  loyalty  sent  from  allmuls  of  the  kingdom 
in  consequence  of  it  These  loyal  addrttses 
Yoy  much  counteiacled  the  designs  of  men ' 
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of  such  a  description  as  the  aullior  of  this 

I  Publication.  The  general  tendency  of  this 
ibel  is  to  bring  his  mdjesty*s  proclamation 
into  contempt,  and  te  insinuate  that  these  ad- 
dresses did  not  contain  t.je  genuine  seutiments 
of  the  loyalty  of  his  m^esty*s  subjects,  but 
that  they  had  been  set  on  foot  by  corrupt  and 
interested  men : — that  the  system  of  our  go- 
vernment was  a  system  of  tyranny  and  op- 
pression ;^and  that  the  formation  of  it  was 
radically  bad,  and  wanting  reformatjon ; — and 
that  a  parliamentary  reform  was  to  be  brought 
about  by  the  people  only,  and  not  by  the  par- 
liament of  Great  Britain.  And  it  darinriy 
recommends  a  national  convention  to  be  hdd, 
as  the  proper  means  of  reform.  This  publi- 
cation also  tends  to  traduce  and  vilify  all 
kingly  governments,  in  this  and  all  the  coun- 
tries of  £iux)pe,  and  boldly  calls  on  tbe  sub- 
jects of  this  kingdom  to  insurrection  and  re- 
volt ;  and  insinuates  that  the  example  of  a 
neighbouring  nation  was  proper  to  be  followed 
in  this. 

This  paper  fidls  very  little  short  of  high 
treason^  and  certainly  stands  in  the  very  first 
rank  of  sedition. 

The  second  of  these  libels  most  grosalv  and 
impudently  asperses  the  parliament  of  this 
kingdom,  and  brands  them  with  the  imputa- 
tion of  venahty  and  corruption,  and  calls  for 
a  parliamentary  reform.  As  to  the  mode  by 
wnich  that  reform  was  to  be  conducted,  thu 
paper  does  not  so  largely  enter  into  it ;  that 
had  been  sufficiently  pomted  out  by  the  lor- 
mer  publication,  intituled  ^  An  Address  to  the 
Addressers,''  which  recommends  it  to  be  done 
by  a  national  convention.  The  bloody  ad- 
visers of  such  a  measure  hare  been  acting 
a  scene  in  a  neighbouring  country,  which 
when  we  look  upon  we  mive  the  strongest 
reason  to  congratulate  ourselves  on  our  ovu 
condition  when  compared  with  the  tyranny, 
rapine,  murder,  and  desolation,  which  have 
ravaged  that  unfortunate  country. 

It  nas  been  alleged,  in  extenuation  of  ycur 
crime,  that  you  were  not  the  author  or 
the  first  publisher  of  this  pamphlet  But 
how  does  that  apply  in  your  favour? — 
Was  it  not  enough  that  such  a  horrid  produce 
tion  had  been  once  stiAed  in  the  birth  ?  and 
must  you  foster  and  nourish  the  unnatural  and 
diabolical  ofisprinz,  and  give  it  fresh  liie  ami 
existence  ?  Though  the  nation  in  general  had 
shown  their  abhorrence  and  detestation  of  the 
doctrines  contained  in  this  publication,  yet 
you  were  determined  to  cram  it  down  the 
throats  of  his  miyestj^'s  subjects. 

What  has  been  said  in  extenuation  for  the 
second  publication  can  stand  vou  in  little 
stead ;  with  respect  to  the  subject  of  the 
publication,  that  it  was  publisheil  ten  years 
ago,  and  that  you  only  re-pubUshed  it,  and 
therefore  are  mnocent,  and  that  it  could  only 
mean  the  parliament  which  then  existed^  and 
not  the  present  parliament  of  Great  BntaiiL 
Let  anv  man  of  conunon  sense  tike  that  pa- 
per in  hit  hand,  and  SB^i  whether  the  atmost 
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extent  of  charity  can  consider  it  a  simple,  in- 
nocent republication.  If  you  had  meant  it  in 
that  view,  why  not  publish  it  with  the  ancient 
title,  and  why  not  state  that  it  was  published 
in  such  a  year  ?  Though  even  if  you  had  done 
thaty  it  ought  not  inevitably  to  retain  one 
sense.  But  you  yourself  give  it  a  present  ap- 
plication ;  you  address  it  to  the  <'  tradesmen, 
mechanics,  labourers,  and  other  inhabitants 
of  the  town  of  Newark,  on  the  subject  of  a 
parliamentary  reform."  How  are  they  to 
know  that  it  ever  was  published  before  ?  how 
can  they  apply  it  but  to  the  present  existing 
parliament  of  Great  Britain?  The  learned 
judee  who  tried  this  information,  left  the  case 
to  the  jury,  in  a  fair  and  candid  way.  He  put 
this  question  to  them :  <<  Are  you  satisfied 
that  the  defendant  published  this  paper  with 
a  malicious  intent,  or  noXV* — There  could  not 
be  two  opinions  on  the  subject  among  honest 
men,  ana  the  jury  found  you  guilty. 

The  malignity  of  this  paper  navmg  been  es- 
tablished by  the  jury,  it  only  remains  for  this 
Court  to  do  its  oifice.  This  Court  will  always 
know  to  temper  mercy  with  justice  where  there 


is  room  for  iL  but  here  there  is  no  palliation 
As  to  the  first  of  these  libels,  at  least,  your 
own  counsel  owned  that  nothing  could  be  said 
for  you.  It  behoves,  then,  this  Court  to  try 
what  can  be  done  by  the  severity  of  punish- 
ment. And  though  there  are  but  small  hopes 
of  your  reformation,  it  may  at  least  operate  to 
deter  others  from  being  giulty  of  the  same 
enormities.  This  Court  has  taken  the  mag- 
nitude of  your  offence  into  their  consideration^ 
and  this  Court  doth  order  and  adjudge^  that 
for  the  first  libel  you  pay  a  fine  to  the  king  of 
fifty  pounds,  and  that  you  be  imprisoned  mnis 
majesty's  gaol  of  Newgate  for  tne  term  of  two 
years.  And  that  for  the  second  offenoe,youp8y 
a  further  fine  of  fifty  pounds,  and  be  imprison- 
ed in  his  majesty's  gaol  of  Newgate  for  the 
further  term  of  two  years,  to  be  computed 
from  the  expiration  of  your  first  imprisonment. 
And  that  after  the  expiration  of  your  imprison*- 
ment,  you  find  security  for  your  good  beha- 
viour lor  the  term  of  five  years,  yourself  in 
300/.  and  two  sureties  in  501.  each,  and  that 
you  be  imprisoned  till  such  fines  be  paid,  and 
till  such  securities  are  found|  as  aforesaid. 


586.  Proceedings  against  Alex^der  Whyte^  on  an  Indictment  for 
publishing  a  Seditious  Libel ;  tried  at  the  Quarter  Sessions^ 
holden  for  the  Town  and  County  of  Newcastle-upon-Tyne, 
on  Wednesday,  July  17th :  33  George  III.  A.  D,  1793. 


!BeFOR£  reading  the  indictment,  Mr.  Clay- 
ton, town  clerk,  asked  the  defendant  if  lie 
had  a  copy  of  the  indictment. — ^The  defendant 
answered,  No. — He  then  asked  if  he  had  any 
gentleman  of  the  law  employed? — ^The  de- 
tendant  answered,  he  had  none.  Mr.  Clayton 
asked  if  he  had  received  the  advice  of  any 
lawyer  in  the  present  case  ? — ^The  defendant 
told  him,  none.  He  said,  the  Court  had  been 
informed  the  defendant  wished  to  withdraw 
his  former  plea,  and  plead  guilty  to  the  in- 
dictment. The  defenuant  said,  he  had  never 
any  such  intention. 

Mr.  Clayton  said,  the  defendant  might  ob- 
ject to  any  of  the  jury  he  did  not  approve  of 
before  they  were  sworn. 

The  Defendant  said,  he  knew  none  of  the 
gentlemen  impanelled,  and  therefore  could 
nave  no  reasonable  objection  to  any  of  them. 

Mr.  Wilkinson f  on  the  partu>f  the  crown, 
in  a  s)>eech  of  some  length,  opened  the  cause ; 
wherein  he  depicted  the  hemousness  of  the 
offence,  and  the  necessity  of  exemplary  pu- 
nishment. 

John  Ridley  sworn. 

Mr.  Clayton.    Do  you  know  the  prisoner 
atthcbar?— Yes,  Sir. 
What  business  is  he  ? — ^He  is  a  baker. 
How  long  have  you  known  Mr.  Wbyte  ?-«- 


I  have  known  him  these  twelve  or  eighteen 
months. 

How  came  vou  acquainted  with  Mr.  Whyte? 
— By  seeing  him  sometimes  in  Mr.  Loggia's, 
and  thinking  from  his  conversation  he  was  a 
man  I  might  learn  something  from. 

Do  ^ou  mean  ^ou  might  learn  something 
of  politics  from  him? — ^No,  Sir,  we  seldom 
discoursed  upon  these  matters. 

When  did  you  see  Mr.  Whj^te  last  at  Mr. 
Loggie's  ?— It  was  on  the  morning  of  the  17  th 
of  February. 

What  is  Mr.  Loggie? — ^He's  a  beer-brewer, 
and  keeps  a  public-house  in  Grindon-Chare, 
upon  the  Quay-side. 

What  time  of  the  day  was  it  you  saw  Mr. 
Whyte  there;  was  it  fore  or  afliernoon ? — ^It 
was  about  eight  o'clock  in  the  morning. 

You  were  then  drinking  together  m  Mr. 
Logjgie's  house,  were  you  ? — ^Yes,  Sir. 

Sid  you  any  appointment  to  meet  Mr. 
Wh^rte  that  morning  ? — ^None,  Sir. 

Did  you  see  him  then  have  any  paper  in 
his  hand? — ^He  pulled  a  paper  out  of  his 
pocket,  and  I  desired  him  to  read  it 

Did  he  read  that  paper  to  you  in  Mr.  Log. 
gie's  on  the  morning  of  the  17  tb  of  February  f 
— He  read  a  part  of  it. 

Did  he  afterwards  lend  you  thai  papers- 
Yes,  Sir, 
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What  was  his  reason  for  leoding  you  that 
paper? — ^I  asked  the  favour  he  would  lend  me 
the  paper  till  next  daj. 

What  was  your  reason  for  asking  Mr. 
Whyte  to  lend  you  that  paper  till  next  day? — 
I  thought  there  might  be  something  curious 
in  it ;  and  though  Mr.  Whyte  is  a  good  read- 
er, I  did  not  tlien  understand  what  he  said ; 
he  was  in  liquor  at  the  time. 

Did  you  understand  there  was  any  thing 
seditious  intended  by  that  paper? — No,  Sir; 
I  did  not. 

Did  Mr.  Whyte,  when  he  lent  you  that 
paper,  say  you  might  read  it  to  any  other  per- 
son ? — He  said  I  might  read  it  to  a  few  friends. 

Did  you  then,  in  consequence  of  his  per- 
mission, read  that  paper  to  any  of  your 
^ends  ? — I  was  reading  that  paper  to  some 
of  my  acquaintance  at  9ie  Angei  Inn,  when 
Serjeant  Punshon  plucked  it  out  of  my  hand, 
and  carried  it  to  a  magistrate. 

How  many  might  there  be  in  company 
nrhen  you  were  reading  that  paper  at  the  An- 
^el-Ion  ?— There  might  be  ten  or  twelve. 

Would  you  know  that  paper  again? — I 
think  I  would. — [The  paper  produced.] 

Is  that  the  paper  you  received  from  Mr. 
Whyte  on  the  17  th  of  Februaiy  ?— That  is  the 
paper. 

]/>ok  at  it ;  have  you  any  mark  to  know  it 
by  ? — Yes,  that  is  the  very  paper ;  there's  my 
mark. 

Did  you  make  any  alteration  in  that  pp  er 
^fter  you  received  it  from  Mr.  Whyte  ? — ^No, 
Sir;  I  made  no  alteration  in  it 

Cross-examination  by  the  Defendant. 

You  say  I  read  part  of  that  paper  on  the 
morning  of  the  17  th  of  February,  will  you  in- 
form the  Court  and  jury  what  part  of  the 
paper  it  was  I  then  read  ? — I  cannot  positively 
say  ;  but  think  it  was  a  page  or  two  in  the 
beginning  of  the  paper. 

Have  you  ever  seen  me  write  ? — No. 

Do  you  know  my  hand-writing  ? — I  think 
I  do. 

Can  you  positively  swear  I  wrote  that 
paper  ? — I  think  you  wrote  that  paper. 

Can  you  upon  your  oath  positively  sav  I 
wrote  that  very  paper.;  or  do  you  only  be- 
lieve I  had  wrote  it  ? 

[Here  the  witness  began  to  hesitate ;  the 
Court  required  him  to  give  a  direct  answer  to 
iho  question.] 

You  say  you  desired  me  to  read,  and  you 
asked  the  favour  I  would  lend  you  that  paper? 
-^Yes,  Sir. 

Did  you  then  understand  there  was  any 
seditious  purpose  intended  by  that  paper  ? — 
No ;  I  thought  it  perfectly  innocent,  and  in- 
tended only  for  amusement. 


then  in  liquor ;  how  came  you  then  to  un- 
derstand what  I  said,  when  you  say  I  gave 
you  directions  to  read  it  to  your  frieiids? — I 
understood  so  much. 

[This  being  again  put  in  nearly  the  same 
words,  he  gave  the  same  answer.] 

Can  you  say,  that  you  understood  when  I 
lent  you  that  paper  I  intended  thereby  to 
publish  it  ? — No,  1  certainly  did  not ;  I  never 
thought  it  was  intended  for  the  public 

Serjeant  Funskon  sworn. 

Do  you  know  John  Ridley  ? — Yes,  Sir. 

What  business  is  he  ? — He  is  a  butcher. 

Do  you  know  that  paper? — ^\'cs.  Sir;  I  took 
it  from  J.  Ridley  on  the  18th  of  February  Li>t. 

Was  J.  Ridley  then  reading  that  p^per? — 
He  pulled  out  that  paper  from  his  pocket,  and 
desired  me  to  read  it  tp  the  company. 

How  many  might  there  be  in  the  company 
at  the  time? — AM>ut  a  dozen. 

Did  you  then  read  that  paper?  —  No;  f 
looked  at  it — I  thought  it  nonsense,  ainl  re- 
turned it  to  him  again. 

What  do  you  understand  to  be  nonsense  ? — 
I  cannot  say,  I  cannot  say ;  I  dkl  not  under- 
stand it. 

How  came  you  lo  sieze  the  paper,  when  ymi 
say  you  did  not  understand  it  ? — ^J.  Ridley  fell 
a  reading  of  it,  and  I  then  thought  it  was 
queer ;  then  I  laid  hold  of  it — ^he  cf  d  my 
soul  I  should  not  have  it;  I  carried  it  la 
alderman  ,  who  sent  me  with  it  lo 

Mr.  Mayor. 

What  did  the  mayor  say  to  you  when  vnu 
brought  him  that  paper  ? — ^The  mayor  desirol 
me  to  bring  J.  Ridley  before  him 

Did  the  mayor  order  you  to  bring  Mr. 
Why te  before  him  ? — No;  l>ut  he  was  then 
passing  by,  and  J.  Ridley,  who  was  then  on 
the  Court  stairs,  pointed  at  him,  and  said, 
yonder  is  Mr.  Whyte  who  wrote  the  paper. 

What  did  you  do  then  ?— I  went  after  Mr. 
Whyte— I  did  not  know  him  then — I  asked 
if  that  was  his  name,  and  desired  him  to 
come  and  speak  to  J.  Ridley;  then  I  went  in 
to  Mr.  Mayor,  and  got  an  order  to  detain 
him. 

Cross-examination. 

Was  I  present  when  you  seized  that  paper  ? 
— ^No ;  you  were  not  present. 

Had  you  any  warrant  from  a  magistrate  for 
seizing  that  particular  paper  ? — ^No;  but  we 
had  an  order  to  seize  all  such  papers  we  could 
find,  and  bring  them  before  a  magistrate. 

Who  gave  you  that  order  ?--It  was  alder- 
man   . 


Was  that  order  or  warrant  delivered  to  you 
in  writing  ? — ^No ;  it  was  by  word  of  mouth. 

Did  you  consider  that  any  such  general 

order  or  warrant,  by  word  of  mouth  from  any 

Did  you  ever  look  upon  me  in  the  light  of   magistrate,  was  sufficient  to  authorize  you  to 


a  malicious  or  seditious  person? — I  always 
looked  upon  you  in  the  light  of  a  firiendly  and 
agreeable  companion. 

Now  you  have  said  you  did  not  understand 
Otts  won!  1  read  in  Mr.  Loggie*8y  as  I  was 


seize  either  men  or  papers  ? 

[Mr.  Clayton  said,  that  was  not  a  fiur  ques- 
tion ;  but  since  the  defendant  desired  it,  he 
would  put  it  to  him. — ^Mr.  Puushua  aoswemf 
in  the  afiBrmativc.] 
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Did  you  th«n  think  the  magistrates  could 
protect  you  in  the  execution  of  such  a  war- 
rant?—! thought  they  could. 

Address  to  the  Jury. 

Gentlemen  of  the  Jury ; — You  Ixave  heard 
me  arraigned  at  this  har,  and  in  the  presence 
of  this  honourable  Court,  as  a  wicked,  mali- 
cious, and  seditious  person;  and  as  such, 
having  wrote  and  puhlished  to  the  world,  a 
vrickeu,  false,  malicious,  and  seditioiis  libel — 
ivith  a  view  to  subvert  the  constitution  of  this 
kingdonk  and  sow  sedition  in  the  minds  of 
the  ijcople.  It  is  you,  gentlemen,  who  are 
appointed  to  try  the  truth  of  these  assertions ; 
and  it  is  the  undoubted,  it  is  the  dearest  pri- 
vilege of  every  British  subject,  that  he  is  en- 
titled to  a  iair  and  impartial  trial.  No  Eng- 
lishman should  have  reason  to  say  that  he 
has  been  deprived  of  justice  by  the  slightest 
impediment  thrown  in  the  way  to  stop  its  im- 
partial current.  It  is  from  the  full  conviction 
of  the  justice  the  subject  has  a  ri^htto  expect 
from  the  wisdom  and  candour  ot  an  English 
court  and  jury,  that  I  stand  with  confidence 
before  you,  destitute  of  counsel,  or  the  means 
of  procuring  any  advice  or  assistance. 

Though  my  case  has  been  hitherto  pecu- 
liarly hard,  having  already  suffered  five 
months  rigorous  confinement  from  a  frivolous 
prosecution,  and  might  lay  claim  to  the  feel- 
ings of  the  humane;  I  shall  not,  on  this  oc- 
casion, mention  it  with  any  view  of  exciting 
those  tender  emotions  so  congenial  to  Eng- 
lishmen. The  present  case,  1  am  sensible, 
stands  in  need  of  no  such  defence ;  had  the 
conductors  of  this  prosecution  observed  the 
same  degree  of  moderation,  you  would  never 
have  seen  brought  forward  m  this  court  an 
indictment  loaded  with  bitter  invective,  evi- 
dently calculated,  upon  the  spur  of  the  occa- 
sion, to  inflame  the  minds  of  the  jury,  by 
making  the  paper,  of  which  I  am  charged  as 
the  author  ana  publisher,  speak  a  language 
foreign  to  itself.  But  I  hope,  from  the  can- 
dour and  integrity  of  an  English  jury,  I  shall 
have  nothing  to  fear,  from  either  the  insinua- 
tions or  artifice  of  the  advocate  for  the  prose- 
cuUon ;  whatever  pains  those  who  conducted 
it  may  have  taken  to  blacken  my  character, 
which,  thank  God  !  after  six  years  residence, 
stands  as  yet  unimpeached  in  the  neighbour- 
hood in  which  my  family  still  reside ;  and  I 
may  with  safety  appeal  to  any  magistrate 
here  present,  if,  durmg  that  period,  I  have 
been  accused  of  one  single  act  other  than  that 
for  which  I  am  now  upon  my  trial. 

It  was  incumbent  on  the  counsel  for  the 
crown  to  make  good  his  charge  as  to  every 
part  of  the  indictment,  and  under  favour  of 
the  Court  and  jury  I  must  say,  he  has  totally 
failed  in  every  particular ;  he  lias  proved  no- 
tiling  criminal  done  by  me. — The  writing  of 
the  paper— the  place  where  it  was  wrote— 
the  reading  of  it  on  the  morning  of  tlie  17th 
of  February— the  delivery  of  it  to  J.  Ridley — 
tpgether  with,  the  falsity  and  the  wicked  and 


malicious  design  of  the  paper-— the  seditiouit 
purposes  it  was  intended  to  serve— and  the 
actual  publication  of  the  paper,  are  all  of 
them  facts  necessary  to  be  proved,  before 
I  can  be  found  guilty  by  your  verdict. 

The  evidence  is  now  before  the  Court, 
which  the  prosecutor  has  adduced  to  establish 
the  facts  held  forth  in  the  indictment.  The 
jury  will  consider  how  far  it  goes  to  establish 
anv  thing  criminal  in  me.  It  is  such  conduct 
onlv  as  I  am  charged  with  in  this  indictment 
with  which  the  jury  have  to  do  at  present; 
and  should  the  jury  find  my  conduct  not  such 
as  it  is  represented  to  have  been  by  this  iiw 
dictmeut,  or  otherwise  not  of  such  a  roalig* 
nant  or  criminal  nature,  with  due  suhmissioo 
I  aHirm,  \  stand  before  you  an  innocent,  per- 
secuted man.  And  I  hope,  gKntlemen  of  the 
jury,  you  will  see  from  the  whole  tenor  of  tha 
evidence,  that  I  am  neither  that  wicked,  ma- 
licious, or  seditious  person,  this  indictment 
has  represented  me,  nor  the  author  or  pub^ 
hsher  of  the  paper  set  forth  in  that  indict- 
ment. 

The  first  witness,  John  Ridley,  in  whose 
custody  that  paper  was  found,  and  who,  if 
ever  it  was  published,  must  have  been  the 
publisher — swears,  that  on  the  morning  of 
the  17  th  of  February  last,  he  saw  me  in  Mr. 
Loggie*s  house,  in  a  state  of  intoxication ;  our 
meeting  there,  he  says,  was  accidental ;  some 
time  after,  be* says,  I  pulled  a  paper  out  of 
my  pocket,  which  he  desired  the  favour  I 
would  read  to  him  ;  he  says,  I  read  part  of 
the  paper;  he  thinks  it  might  have  been  the 
first  and  second  pages  of  the  paper,  but  I  wbs 
then  so  much  in  liquor  he  did  not  understand 
what  I  said ;  and  after  having  read  part  of 
the  paper,  he  says,  he  asked  the  favour  I 
would  lend  it  him  till  next  day,  with  pernais* 
sion  to  read  it  to  a  few  of  his  friends : — and 
thi0,  he  says,  is  the  same  paper  now  produced' 
in  court 

Now,  were  all  that  this  witness  has  said 
true,  I  humbly  presume,— that  no  wicked  de<» 
sign — no  seditious  purpose— no  intention  to 
disseminate  doctrines  hostile  to  the  constitu« 
tion,  which  are  the  very  essence  of  the  crime 
with  which  I  am  charged,  can  be  drawn  fiipm 
this  man*s  evidence,  nor  from  any  circum- 
stance of  such  an  accidental  interview.  Were 
it  proved  that  I  had  wrote  any  paper  from, 
malice  prepense — had  used  every  endeavour 
to  publish  it — and  for  that  purpose,  had  ap- 
pointed this  witness  to  meet  me  at  the  house 
of  Mr.  liOggie  or  any  where  else;  arid  tben^ 
after  having  read  to  him  such  a  paper,  de- 
sired him  to  take  it,  and  circulate  it  amongst 
his  friends  and  acquaintance,  for  the  purpose 
of  stirring  up  sedition  amongst  the  people, 
and  alienating  the  minds  ot  his  majesty's 
subjects  fi-om  the  legal  government  and  con? 
stitution  of  this  country ;— gentlemen  of  the 
jury,  did  such  appear  to  be  tlie  case,  you 
would  be  justified  in  ^our  own  consciences^ 
as  well  a&  In  the  eyes  oi  the  world,  in  finding 
a  verdict  against  me.    But,  even  according 
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to  this  interested  witness — ^I  say  interested, 
because  his  accusing  me  was  necessary  to  ex- 
culpate himself;  be  declares  upon  his  oath 
there  was  no  such  thing — no  previous  ap- 
pointment— ^no  premeditated  scheme — no  ap- 
parent design  to  disseminate  doctrines  hos- 
tile to  the  constitution— he  is  persuaded  the 
paper  had  never  been  intended  for  the  pub- 
lic—he obtained  a  few  hours  possession  of  it 
only  as  a  favour — no  occasion  was  sought  on 
Toj  part  to  publish  this  paper — no  urgine  of 
this  or  any  other  person  to  take  and  publish 
it— On  the  other  hand,  all  that  was  done, 
according  to  this  witness,  was  done  at  his 
own  particular  request,  and  under  such  cir- 
cumstances as  generally  render  men  incapa- 
ble of  reflection.  This  is  his  own  account  of 
the  matter ;  and  the  jury  will  consider  what 
degree  of  credit  is  due  to  this  man's  evidence, 
which  is  so  necessary,  and  goes  all  along  to 
exculpate  himself. 

This  paper,  for  which  I  have  been  searched 
as  a  felon— kept  in  confinement  in  Newgate 
these  five  months — and  part  of  that  time  de- 
barred the  sight  and  speech  of  my  own  wife^ 
or  any  other  person — was  found  in  his  cus- 
tody— not  in  mine;  he  was  heard  reading 
this  paper— not  me.  I  was  not  so  much  as 
in  the  company  at  the  time  this  paper 
was  reading;  how  much  then  is  he  in- 
terested to  come  forward  and  accuse  me 
in  order  to  save  himself?  And  how  much 
my  alleged  situation,  on  the  morning  of  the 
17  th  of  February,  favoured  such  an  accusar- 
tion,  I  leave  with  the  jury  to  judge.  But  I 
must  insist  upon  it,  that  my  nadins  or  deli- 
▼erine  a  paper  to  this  witness  on  the  mom- 
ing  of  the  17th  of  February,  is  no  proof  of  its 
being  the  same  paper  found  in  his  custody  on 
the  morning  ot  the  18th.  It  might  have 
been  a  paper  of  a  quite  different  nature  I  then 
read  or  delivered;  a  private  letter,  or  any 
thing  else.  It  is  direct,  it  is  positive  evidence 
the  jury  are  to  found  their  verdict  upon.  This 
is  not  an  action  at  law,  brought  to  discover 
some  secret  deed  of  enormity;  which,  from 
the  nature  of  the  crime,  cannot  be  suppos^ 
to  admit  of  the  most  positive  proof!  No:  this 
is  a  prosecution  for  a  crime  of  a  quite  diffe- 
rent nature,  and  requires  the  highest  degree 
of  positive  evidence.  It  is  not  sufficient  for 
a  witness  Co  say,  he  thinks  or  persuades  him- 
self ;  for  the  Court  must  give  judgment  upon 
unquestionable  evidence,  for  pimlishing  to 
the  world  a  libel  upon  the  constitution. — See 
Hawkinses  Pleas  of  the  Crown,  vol.  2,  p.  613, 
sixth  edition. 

And  will  vou,  an  English  jury,  find  a  man 
guiltv  of  publishing  to  the  world  a  libel,  of 
which  publication  by  him  there  is  no  evi- 
dence? A  libel  must  be  proved  to  be  wrote 
or  published  in  the  counQ*  laid  in  tlte  indict- 
ment, all  matters  respecting  libels  being  local ; 
_see  State  Trials,  Vol.  Xlf.  pp.  316,  319,  8vo 
edit;  and  of  positive  proof,  with  respect  to  the 
publisher — see  Burn*s  Justice,  vol.  4,  p.  679. 
There  is  no  proof  of  ray  having  wrote  or  pub- 
lished this  paper  in  any  county. 


As  to  the  evidence  of  se^eant  Ponahoo,  it 
does  not  affect  me — it  goes  only  to  pro% 
that  he  found  the  paper  now  before  the  Coort, 
in  the  custody  of  J.  Ridl^,  on  the  moixmi; 
of  the  18th  of  February;  when  he  has  de- 
clared upon  his  oath  I  was  then  absect; 
which  I  nope  will  be  sufficient  to  conviikt 
you,  gentlemen,  that  f  was  hy  no  means  so 
much  as  accessary  to  the  publicalion  of  iL 

The  evidence  on  the  part  of  the  crown,  ad. 
duced  to  establish  the  net,  I  contend,  is  de- 
fective and  inconclusive  in  every  part  of  it; 
so  far  as  it  is  thereby  endeavoured  to  brie; 
home  the  fact  to  me,  m  proof  of  the  alleci- 
tions  set  forth  and  charged  upon  me  in  &b 
indictment  I  say,  firom  the  ipvhole  eridence 
now  before  the  jiuy,  there  is  nothing  more 
clear,  than  that  thb  paper  was  never  publisb- 
ed  at  all ;  and  at  most,  does  only  amount  io 
an  attempt  made  by  J.  Ridley  towards  pub* 
lishing  this  paper,  when  it  was,  in  an  il^sil 
manner,  wrested  from  his  band  by  Serjeant 
Punshon,  who  was  then  possessed  of  im>  l^ 
warrant  under  the  hand  or  seal  of  any  im- 
gistrate  for  that  purpose.  And  how  &r  siidi 
an  ille^  seizure  of  a  paper,  not  so  much  i« 
found  in  my  possession,  or  read  in  my  pir- 
sence,  ought  to  have  subjected  me  to  sucL 
rigorous  confinement,  and  subsequent  prose- 
cution, is  not  now  to  be  inquired  into. 

According  to  the  evidence  of  J.  Ridkr, 
there  was  only  a  part  of  that  paper  read  by 
me  on  the  morning  of  the  17  th  or  Febnnrr; 
be  supposes  a  page  or  two;  and  he  did  zk>t 
understand  one  word  that  I  then  read.    It 
ought  to  liave  been  in  proof  before  this  ho- 
nourable Court,  what  part  of  that  paper  it 
was  I  then  read,  that  the  jury  may  be  able  to 
judge  what  degree  of  criminality  was  coo- 
tained  in  the  paragraph  or  paragraphs,  then 
said  to  have  been  read.    For  if  what  1  then 
read  was  innocent—perhaps  it  was  laodable 
—the  jury  will  not  find  me  guilty  of  publish- 
ing a  libel  upon  the  constitution.    This,  I 
contend,  is  absolutely  necessary  to  be  proved, 
in  order  to  affix.the  guilt  of  publishing  a  sedt- 
tious  libel  upon  me,  or  upon  any  otner  per- 
son.   It  is  not  su^cient  in  the  eve  of  ibe 
law  to  criminate  any  man  that  a  libel  has 
been  published,  but  it  must  be  proved  to  hare 
been  published  by  him  in  a  seditious  manner. 
— The  managers  of  the  prosecution  seem  suf- 
ficiently sensible   of  this,  when  they  have 
loaded  this  indictment  with  so  many  epithets 
of  criminality,  they  have  hitherto  been  una- 
ble to  prove.    Thus  they  seem  willtii<»  to 
have  their  fellow-subjects  criminated   upon 
general  averments,  as  it  had  formerly  bees 
attempted  to  seize  and  confine  their  pei^ns 
upon  general  warrants;    but  as  an  upright 
judge  and  an  impartial  jury  saw  the  (ht^ 
rous  tendency  ot  the  one,->it  is  hoped  an 
English  jury  will  never  suffer  themselves  to 
be  influenced  or  imposed  upon  by  the  other. 

No  one  fact  previous  to  the  publicatioD  is 
so  much  as  attempted  to  be  proved — nothiDg 
to  delineate  the  malignity— the  wicked  de- 
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sign — the  seditious  spirit,  with  which  it  is  so 
GonfideDtlv  asserted  tnat  I  had  wrote  and  pub- 
lished to  the  world  the  paper  now  before  the 
Court.  There  is  no  proof  of  my  having  wrote 
this  paper — none  of  the  witnesses  have  seen 
xne  wnte — none  of  them  can  swear  to  my 
liand-writing ;  and  with  due  submission  I 
must  contend,  that  there  has  been  no  legal 
proof  brfore  this  Court,  that  I  had  delivered 
this,  or  any  other  paper,  to  J.  Ridley  on  the 
doming  of  the  17th  of  February ;  for  the 
bare,  unsupported  assertion  of  J.  Ridley  in 
the  present  case  is  totallv  irrelevant,  for  the 
reasons  already  mentioned. 

A  libel  is  justlv  termed  the  least  definable, 
and.  the  most  ambiguous  of  all  misdemeanors. 
Our  best  judges  and  lawyers  have  been,  and 
still  are,  divided  upon  the  subject;  which 

Eve  cardinal  Mazarine,  prime  minister  to 
»uis  14th  of  France,  to  boast,  **  Thatif  he  had 
but  two  lines  of  any  man's  writing,  he  could 
cut  off  his  head.''  So  dangerous  a  thing  it  is 
to  the  liberties  of  a  free  people  to  encourage 
prosecutions  for  libels,  that,  1  am  persuadra, 
no  gentleman  here  present,  would  ever  wish 
to  see  himself  or  his  countryman  reduced  to 
such  a  deplorable  situatbn ;  therefore  it  has 
often  been  attempted  to  wrest  all  such  triab 
out  of  the  hands  of  English  juries.  The  nu« 
merous  and  various  prosecutions,  on  pretence 
of  hbels,  during  the  idgns  of  the  Stuarts,  gave 
lord  Somroers  occasion  of  writing  his  valuable 
tract,  intituled,  *'  Securitv  of  Englishmen's 
Lives."  Wherein  his  lordship  says,  page  SO, 
'*  Could  we  call  ourselves  any  longer  freemen, 
when  neither  the  liberty  of  free  writing  or 
free  speech,  about  every  body's  concern, 
about  the  manaeement  of  public  money,  pub- 
lic law,  and  public  affairs,  was  permitted,  but 
a  padlock  was  put,  both  upon  tne  mouth  and 
the  press  as  to  these  matters,  and  every  body 
was  afraid  to  speak  or  write,  what  every 
body,  however,  could  not  help  thinking?" 
His  lordship  was  sensible,  that  the  liberty  of 
the  press  was  so  inseparably  connected  with 
the  liberty  of  the  subject,  that  eve^  attempt 
to  abridge  the  one^  must  necessarily  endan- 
ger the  other. ^The  author  of  a  tract,  inti- 
tuled, "  An  Inquiry  into  the  Doctrines  lately 
published  concermng  Libels,"  published  in 
the  year  1764,  shows,  that  it  is  to  such  writ- 
ings as  have  been  prosecuted  for  hbels,  we 
are  at  present  indebted  fur  our  civil  and  reli- 
gious hberties ;  he  says,  page  33,  '^  I  am  fully 
convinced,  that  were  it  not  for  such  writings 
as  have  been  prosecuted  by  attomey-eenerus 
for  libels,  we  should  never  have  Kada  revo- 
lution, nor  his  present  majesty  a  regal  crown, 
nor  should  we  now  enjoy  a  protestant  reli- 
gion, or  one  jot  of  civil  liberty."  Montes- 
quieu, in  his  Spirit  of  Laws,  says,  "  Were  the 
libert^  of  the  press  permitted,  .even  in  the 
despotic  states  of  Asia,  there  would  be  the 
dawn  of  liberty. '^ 

It  is  not  that  I  am  concerned  to  defend  the 
neritsof  the  paper  in  question;  which,  were 
it  deprived  of  the  glossai^  afforded  by  the 


gentleman  who  filed  the  indictment,  mighty 
perhaps,  have  appeared  according  to  its  ori- 
ginal state  and  mtentiun,  perfectly  innocent, 
and  nothing  more  than  a  piece  of  harmless 
amusement,  never  intended  to  eo  beyond  the 
threshold  of  the  author ;  the  fictitious  cha^ 
racter  affixed  to  the  paper  shows,  that  it  never 
was  intended  it  should  be  taken  in  a  serious 
point  of  view.  It  must  be  allowed,  that  even 
the  productions,  or  rather  amusements  of  a 
leisure  hour,  could  have  been  no  longer  inno- 
cent afler,  by  mbfortune  or  otherwise,  they 
should  have  fallen  into  the  hands  of  a  Riche- 
lieu or  a  Mazarine.  But  the  fittal  effects  of 
their  arbitrary  measures,  the  sole  cause  of  the 

S resent  disturbances,  which  still  continue  to 
eluge  that  unhapp v  country  with  blood,  ought 
to  be  a  caution  to  the  subjects  of  other  princes 
to  beware  of  their  footsteps.  Though  vexa- 
tious and  cruel  prosecutions  may  sometimes, 
though  seldom,  meet  with  the  plaudit  of  the 
moment,  allow  me  to  sa^,  the  very  names  of 
the  prosecutors  have  uiuformly  been  handed 
down  to  posterity  as  infamous. 

As  to  the  paper  being  charged  as  a  libel 
upon  the  constitution,  lord  Coke  says, ''  That 
there  can  be  no  libel,  where  no  person  is  re- 
flected upon  or  scaaoalized.''  Now  I  do  not 
find  that  any  person  is  so  much  as  mentioned 
throughout  the  whole  paper  before  the  Court. 
The  whole  lansua^  otthe  indictment  in  this 
particular,  is  foreign  to  the  explanation  lord 
Bacon*  would  have  put  upon  the  words  of  a 
supposed  libel:  his  lordship  says,  "  That 
when  any  word  or  sentence  will  bear  two 
senses,  one  in  which  they  are  actionable,  and 
another  in  which  they  are  not,  they  axe  to  be 
taken  ui  the  sense  in  which  they  are  not  ac- 
tionable."— See  Bacon's  Abridgment,  vol.  6, 
p.  S8d,  5th  edition. 

The  jury  cannot  but  be  sensible  how  far 
the  managers  of  the  prosecution  have  deviated 
from  so  salutary  a  nde,  as  well  as  from  the 
spirit  and  principle  of  English  jurisprudence; 
which  by  no  means  authorizes  the  overstrain- 
ing of  penal  laws,  and  would  rather'  that 
twentv  guilty  persons  should  escape,  through 
default  of  justice,  than  one  innocent  person 
should  suffer.f  It  is  the  inestimable,  it  is  the 
inviolable  privilege  of  Enslishmen,  that  in  all 
cases  they  are  to  be  tried  by  a  jury  of  their 
peers,  which  cannot  do  wrong  to  their  fellow* 
subjects,  nor  deprive  them  of  any  of  their 
properties  or  nrivileges  to-day,  by  an  unjust 
verdict,  which  may  not  be  supposed  to  affect 
themselves  to-morrow.  Now  I  affirm,  that 
unless  it  can  be  proved,  which  I  contend  it 
has  not  been,  that  I  had  wrote  this  paper  in 
a  certain  county,  and  aflerwards  published  it 
for  the  purpose  of  exciting  individuals  to  re- 
bellion a^nst  the  national  will,  from  an  evil 
and  seditious  roind,-~vou  cannot  convict  me 
of  a  libel  upon  this  indictment. 


*  The  name  of  lord  Bacon  is  here  introduced 
erroneously, 
t  SeeVol.Vir,p.l529,«<rfc. 
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The  cells  of  priests,  and  the  studies  of  the 
great,  have  bec»  ransacked,  in  order  to  fur- 
nish matter  for  prosecution,  and  for  a  single 
paper  found  there,  the  author  has  been 
Drought  to  the  block ;  as  was  the  ca^  of  co- 
ionefSydney.*  Tiie  parliament,  i»ensib!e  of 
the  enormity  and  dangerous  tendency  of  such 
proceedings,  subversive  of  all  law,  and  de- 
atructiTe  to  every  principle  of  hbcrty,  set 
aside  his  attainder,  and  rendered  lit5  memunr 
respectable  to  the  world ;  since  which  hts 
works  have  come  down  to  po-trrrty  with  sip- 
plause,  and  particularly  that  part  of  them  for 
which  he  sunered,  viz.  his  <*  Essay  on  Go 
▼erdroent.** 

I  am  sensible  that  no  such  arbitrary  mea- 
sures will  ever  be  countenanced  by  his  pre- 
sent majcMy,  whose  every  wish  has  centered 
in  the  public  good,  and  the  sole  principle  of, 
whose  reign  has  been  the  law  of  the  land.  . 
Neither,  1  prcMiroe,  will  any  such  measures 
be  attempted  by  any  minister  or  mag i*t rate, ' 
who  is  at  bottom  a  friend  to  the  constitution 
of  this  country,  and  the  illustrious  family  upon  ; 
the  throne.    And  who  sh-iil  say,  If  ^uch  mea-  i 
sures  should  he  adopted  by  uny  interested* 
magistrate,  which  are  equally  destructive  to  ' 
the  rights  of  the  sovereign— the  liberties  of 
the  people — the  constitution  of  the  kinc(!um  ' 
--and  the  law  of  the  land,  that  their  tieilow- 
subjects  have  not  a  right  to  point  out  their 
error,  and  show  them  wherein  tliey  have  de- 
parted firom  the  line  of  their  duty  and  alle-  < 
etance,  without  being  liable  to  be  thrown ! 
Into  a  Bastile  and  pro^ocuted  ? — Prosecuted 
for  a  libel  upon  that  constitution  they  had  all 
along  been    endeavouring  to  support,    and  ' 
would  wish  to  see  handed  down  to  po<«rcrity  , 
entire,  as  the  surest  pledge  of  their  future 
happiness. 

Gentlemen  of  the  jtiry,  as  to  any  declara- 
tion  of  mine,  when  before  the  mayor  on  the 
18th  of  February,  being  oftered  as  proof  in  this 
case,  it  was  partially  taken — I  refused  to 
sign  it  I  law  no  paper  in  the  mayor's  cham- 
ber, and  therefore  could  not  say,  if  the 
Court  was  then  possessed  of  any,  that  it  was 
mine.  Such  evidence  is  precluded  by  the  > 
law  of  the  land;  which  is  so  tender  and 
g;tiarded  in  this  particular,  that  though  a 
crime  should  be  ever  so  notorious,  and  even  ' 
confessed  in  writing,  under  hand  and  seal  be- 
fore justices  of  the  peace,  secretaries  of  state, 
or  the  king  and  council,  yet  this  is  no  legal  or 
admissible  evidence  in  any  court  of  criminal  ' 
law  in  the  kingdom ;— it  is  the  pnmf  that  has 
been  taken  in  your  presence,  gentlemen,  with 
which  you  have  to  ao  in  the  present  CA«^e.  it  is 
that  must  govern  you  in  returning  your  ver- 
dict into  court. 

From  the  evidence  now  before  you,  gentle- 
men, whether  taken  in  the  whole  or  in  part, 
I  humbly  presume,  that  there  is  nothing  of 
evil  design,  malice,  or  seditious  purpose  ap- 

•  See  his  trial,  Vol.  IX.  p.  817  of  this  col 


pears  in  the  whole  of  this  affiiir;  neither, 
with  due  submission,  is  it  proved,  that  I  was 
in  any  nt.nner  of  way  concerned,  in  either 
writing  or  publishing  the  paper  now  before 
the  Court.  And  I  would  numbly  ask  any 
gentleman  here  present  (who  has  attende?! 
to  the  evidence),  what  harm  lias  that  paper 
done  to  the  public  peace  of  the  kingdom  ?— 
What  injury  has  it  done  to  any  individual  in 
it,  that  <jught  to  have  sul ejected  its  real  au- 
thor to  the  cruel  treatment  1  have  met  with 
on  that  account  ?  To  be  torn  from  a  tender 
wife,  a  sick  and  infant  f tmily,  and  consigned 
over  to  the  gloomy  cells  of  a  solitary  prison ; 
where,  f  »r  soiiic  time  at  least,  the  very  >ight 
of  them  or  any  other  friend  was  denied  me ; 
whilst  the  cuttinc  rertection  of  their  distressed 
situation  was  still  before  my  eyes— the  dou- 
ble load  of  misery  to  wliich  they  were  thereby 
reduced — the  want  of  the  necessaries  of  life, 
being  deprived  of  the  profits  of  my  labour, 
by  which  alone  they  were  supported — the 
husband  and  the  father*s  fate  hanging  in  sus- 
pence,  and  alt  relief  !«ternly  denied 

Gentlemen  gf  the  jurv,  your  verdict  in  this 
case  cannot  be  void  ot  importance  to  your 
fellow- citizens;  you  will  not  only  thereby 
declare  me  guilty  or  innocent,  in  whole  or  in 
part,  of  the  crinae  laid  to  my  charge,  which  is 
so  far  as  your  verdict  can  affect  me  as  an  in- 
dividual ;  vour  verdict,  together  with  the  sen- 
tence of  til  is  honoiu^ble  Court,  will  be  en- 
tered upon  record,  and  may  be  pleaded  in  all 
similar  cases.     Put  the  case,  then,  that  any 

fentleman  within  the  iun^diclion  of  this 
ourt,  shall,  in  future,  be  found  reading  a 
pnper,  a  private  letter  from  a  friend,  or  any 
tiling  else — a  busy  hv-standrr  plucks  the  pa- 
per or  letter  from  his  hand — says  it  is  sedi- 
tious— and  runs  directly  to  a  magistrate  with 
it,  who,  thereupon,  calls  upon  tin;  genlleuun 
to  give  up  and  turn  evidence  ag^iinst  his 
friend  who  had  wrote  him  that  letter,  other- 
wise he  himself  will  be  taken  into  custody. 
Must  not  such  procedure  strike  at  the  root  of 
all  free  correspondence,  and  all  friendly  in- 
tercourse ?  Tnis  is  similar  to  the  case  of  lord 
Saville;  who,  a.  n.  1645,  w.is  committed 
close  prisoner  to  the  Tower  of  Ix>ndon,  for 
refusing  to  name  the  person  who  had  wrote  a 
letter  to  him,  the  parliament  had  thought 
treacherous  ?  But  I  hope  no  gentleman  here 
present,  would  ever  wKh  to  see  tliesc  busy  arbi- 
trary scenes  acted  over  again  here  in  England, 
from  which  we  had  been  so  happily  freed  by 
the  ever-memorable  Revolution. 

Gcntleinenof  the  jury,  I  leave  it  witli  you 
to  do  in  this  case  as  your  constiences  may 
dnect,  and  as  you  would  wish  to  be  done  by 
in  a  similar  situation. 

Three  unexceptionable  witnesses  having 
spoken  to  the  defendant's  character,  Mr.  Re- 
corder proceeded  to  charge  the  jtiry,  who,  in 
about  an  hour  and  a  half,  returned  into  court, 
finding  the  prisoner  NoT-(}riLTY  or  publish- 
txG.^Thc  Court  seemied  dissati&fied  with  the 
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terdict— Mr.  Clayton  turned  to  Mr.  Recorder, 
and  said,  it  was  the  same  thing  as  finding  Mr. 
Whyte  not-guiity  ui>on  a  general  verdict^  as 
the  grand  jury  had  fouBd  a  bill  for  publish- 


ing onI^«  The  question  being  again  put,  the 
jury  said,  they  were  unanimous  in  finding  the 
prisoner  Not-Guilty. — Upon  which  he  was 
dismissed  from  the  bar/ 


[VOLXXII.}- 
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ADDENDA. 


To   the    case    of  lord    viscount   Strangford, 
pp.  161,aJid  seq. 

The  proceedings  in  the  case  of  Hume  y. 
Burton,  are  reported  in  Ridge  way's  Cases  in 
the  High  Court  of  Parliament  in  Ireland, 
Vol.  i.  pp.  16,  204,  554. 


To  the  case  of  Stockdalc,  pp,  294,  and  seq, . 

The  debates  which  took  place  in  parliament 
on  Mr.  Fox's  Libel  Bill  will  be  found  in  the 
New  Pari.  Hist.,  Vol.  XXIX. 


To  the  case  of  lord  George  Gordon^  p.  236. 
The  foUomng  passage  was  by  accident 
omitted  at  the  conclusion  of  this  case. 

Burke,  in  his  Reflectionsou  the  French  Revo- 
lution, takes  occasion  thus  to  introduce  the  con- 
duct and  character  of  lord  George  Gordon.:— 

"  We  are  generous  enemies ;   we  are  faith- 
ful allies.    We  spurn  from  us  with  disgust 
and  indignation  \he  slanders  of  those  who 
bring  us  their  anecdotes  with  the  attestation 
of  the  flower-de-luce  on  their  shoulder.    We 
have  lord  George  Gordon  fast  in  Newgate ; 
and  neither  his  being  a  publick  proselyte  to 
Judaism,  nor  his  having,  in  his  zeal  against 
Catholic  priests  and  all  sorts  of  ecclesiasticks, 
raised  a  mob  (excuse  the  term,  it  is  still  in  use 
here),  which  pulled  down  all   our   prisons, 
have  preservea  to  him  a  liberty,  of  which  he 
did  not  render  himself  worthy  by  a  virtuous 
use  of  it.     We  have  rebuilt  Newgate  and 
tenanted  the  mansion.    We  have  pri^ions  al- 
most as  strong  as  the  Bastilc,  for  those  who 
dare  to  libel  the  queens  of  France.    In  this 
spiritual  retreat  let  the  noble  libeller  remiain, 
let  him  there  meditate  on  his  Thalmud,  until 
he  learns  a  conduct  more  becoming  his  birth 
and   parts,   and  not   so  diss^ceful   to    the 
ancient  religion  to   which   ne  has  become 
a  proselyte ;     or  until   some   persons  from 
your  side  of  the  water  to  please  your  new 
Hebrew  brethren,  shall  ransom  him.     He 
may  then  be  enabled  to  purchase,  with  the 
old  hoards  of  the  synagogue,  and  a  very  small 
poundage,  on  the  long  compound  interest  of 
the  thirty  pieces  of  silver  (Dr.    Price  has 
shown  us  what  miracles  compound  interest 
will  perform  in  1790  years),  the  lands  which 
are  lately  discovered  to  have  been  usurped  by 
the  Galilean  church.    Send  us  your  Popish 
archbishop  of  Paris,  and  we  will  send  you  our 
Protestant  rabbin.    We  shall  treat  the  per- 
son you  send  us  in  exchange  like  a  gentle- 
man and  an  honest  man,  as  he  is ;  but  pray  let 
him  bring  with  him  the  fund  of  his  hospitality, 
bounty,  and  charity;  and  depend  upon  it,  we 
shall  never  confiscate  a  shilling  ot  that  ho- 
nourable and  pious  fund,  nor  thmk  of  enrich- 
ing the  treasury  with  the  spoils  of  the  poor- 
box."— Burke's  Works,  Vol.  V.  pp.  162—164, 
Qto.,  1808. 


To  the  case  of  John  Frith,  p.  311,  note. 
The  reasoning  of  Mr.  Hume  on  the  practice 
which  prevails  m  the  Scottish  courts  in  cases 
of  this  nature  is  worthy  the  reader's    at- 
tention. 

"  There  are  also  several  pleas  in  bar  of 
trial,  though  they  do  not  occur  so  frequently, 
which  consist  mainly  in  fact;  as  if  it  be  al- 
leged for  the  pannel,  that  he  is  insane  at  the 
time,  and  incapable  of  providing  for  his  just 
defence.  Now,  as  to  this  plea,  I  know  not  if 
it  can  be  affirmed,  that  we  are  yet  in  posses- 
sion of  a  rule.  It  is  true,  that  a  jury  were 
empannelled  to  try  the  matter  of  lunacy,  in 
the  case  of  Harries,  [Maclaurin,  No.  85]  in 
April  1770,  where  they  found  that  his  disorder 
was  affected ;  and  also  in  that  of  John  Philp, 
on  the  27  th  of  January  1777,  who  was  found 
to  be  truly  insane,  and  not  in  a  proper  condi- 
tion to  be  tried.  Yet  in  spring  [May  ISthl  1786, 
in  a  circuit  court  held  by  the  lords  Hailes  and 
Henderland,  at  Aberdeen,  the  insanity  of  Ann 
Simpson,  a  person  indicted  of  child-murder, 
was  inguirea  into  and  found  proved,  upon  evi- 
dence,* which  was  laid  before  the  Court  alone. 
And  in  this,  those  judges  had  the  authority  of 
what  was  done  by  the  whole  Court,  in  the 
trial  of  Thomas  Caldwall  [June  13th,  July 
15th,  1787]  for  murder  and  robbery  ^as  ' 
tar  as  I  know  the  oldest  precedent  on  the 
subject),  where,  on  a  proof  taken  before  them- 
selves only,  they  "  found  that  the  madness 

•  "The  lords  Hailes  and  Henderland  havine 
considered  the  depositions  of  Dr.  Skene  and 
Dr.  Bannerman,  this  day  emitted  in  their 
presence,  find  it  sufficiently  thereby  in- 
structed, that  the  pannel  Ann  Simpson  is  at 
present  insane,  and  not  a  proper  object  for 
trial;  they  therefore  desert  the  diet  against 
the  said  Ann  Simpson."  This  woman  having 
been  liberated,  was  afterwards  guilty  of  another 
act  of  child-murder  (for  this  was  the  particular 
turn  of  her  insanity),  and  was  tried  for  it  (Sept. 
16th  and  17th,  1796),  and  found  by  the  jury 
to  be  insane.  She  was  in  consequence, 
ordered  into  confinement  as  insane,  in  the 
gaol  of  BamiF.  In  that  situation,  she  bore  a 
child,  as  was  alleged,  to  the  eaoler;  and  this 
also  being  made  away  with,  he  was  tried  for 
the  murder  in  April  1798,  but  was  acquitted. 
In  this  last  trial,  Ann  Simpson  was  called  as 
a  witness.    Humei 


Digitized  by 


Google 


ADDl&NDA. 


12551 

and  fatuosity  allesed  for  the  pannel  was  only 
affected,  and  wilfuity  feigned  by  him  to  screen 
himself  from  justice;"  and  therefore  they  re- 
mitted him  to  an  assize,  who  found  him 
guilty  of  the  charge.  It  ihus  seems  to  be 
doubtful  at  leasty  if  we  have  yet  sufficient 
authority  for  annexin;^  to  the  province  of  the 
jury,  a  pre-judicial  mqjuiry  of  this  nature, 
wliirh  is  utterly  exclusive  of  the  very  libel 
whereupon,  and  the  purposes  for  which  they 
are  summoned,  as  tnese  are  announced  in 
tbie  concluding  clause  of  the  libel  itself.  This 
too  is  such  a  matter,  with  respect  to  which, 
especially  as  the  condition  of  the  man  is 
under  the  eye  of  the  audience,  as  well  as  of 
the  Court  at  the  time,  there  seems  not  to  be 
any  reasonable  cause  for  jealousy  o(  judges, 
nor  the  same  natural  inlet  to  prejudice  or 
{Mission,  as  in  trying  the  merits  of  human  ac- 
tions, or  in  weighing  th^  proof  by  which  the 
euilt  or  the  innocence  ot  the  accused  shall 
finally  be  determined.  And  indeed,  after  his 
plea  of  insanity  has  been  repelled  by  the 
jud^e,  the  pannel  has  still  his  refuge  with  the 
assize,  who  may  do  with  respect  to  his  con- 
viction, as  they  themselves  shall  see  cause." 
t  Hume's  Comm.  Tr.  for  Crimes,  999, 

**  The  pannel  must  not  only  be  present 
with  his  person  in  court,  but  in  that  due  state 
of  sobriety  also,  and  possession  of  himself, 
which  are  requisite  towards  conducting  this 
solemn  part  of  the  trial  with  decency,  and 
with  hope  of  benefit  to  the  audience.  If, 
therefore,  he  appear  to  be  intoxicated  (as  hap- 
pened in  the  case  of  Maccuillin,  in  1797),  the 
Court  will  adjourn  the  diet,  and  take  order 
for  keeping  and  presenting  him,  in  a  state  of 
mind  more  befitting  his  unfortunate  condi- 
tion Or  if  he  seem  to  be  disordered  in  his 
senses,  sentence  shall  in  like  manner  be  de- 
layed from  time  to  time,  that  it  may  be  ascer- 
tamed  whether  bis  disease  be  real  or  afiected, 
and  whether  it  be  fixed  and  incurable,  or  an 
occasional  derangement  only,  of  which  he 
may  be  expected  to  recover.    Such  an  objec- 
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tion  was  stated,  at  receivhig  the  verdict  is 
the  trial  of  Thomas  Gray  (August  3rd  1773). 
And  the  diet  was  in  consequence  adjourned 
firom  time  to  time,  till  at  last,  if  I  mistake 
not,  the  case  dropped  out  of  the  record  :  at 
least,  I  have  not  been  able  to  discover,  that  it 
came  to  any  issue.''    2  Hume's  Comm.,  S^g. 


To  the  case  of  William  Hudson^  p.  10t9. 

I  have  observed  that  in  the  publications  of 
the  day,  this  man  is  sometimes  called  Dr. 
Hodgson.  Pigott,  his  companion,  calls  him 
Hod^n  in  a  pamphlet  relating  to  these  pn>- 
I  ceedmes,  which  he  published  in  1793,  under 
the  fallowing  title: — 

"Persecution.  — The  case  of  Charles 
'' Pigott  contained  in  the  defence  he  bad 
''  prepared,  ^-and  which  would  have  been 
"  delivered  by  him  on  his  trial  if  the  grand 
•*  jury  had  not  thrown  out  the  bill  preferred 
**  aeainst  him.  By  Charles  Pigott,  author 
**  of  Strictures  on  the  New  Political  Tenets 
**  of  Edmund  Burke,  and  other  well  known 
'*  popular  publications.  Londcm.  printnl 
«  lor  Daniel  Isaac  £aton." 


CORRIGENDA. 

P.443,L.  13  from  bottom,  the*  should  be  at. 
L.  1 1  from  bottom,  for  June  1737 ; 

and,  read  June  1737,  and. 
P.  509,  last  line,  for  Edit,  read  Editor  of 

Erikini^s  Speeches, 
P.  509,  last  line  but  one,ybr  cases  there  cited ; 

and,  read  cases  there  cited,  and. 
P.  577,  the  second  and  third  notes  are  wrongly 

marked. 
P.  lOOa,  L.  15  from  bottom,  to  the  words  ^  i 

the  case  ^  Mr.  Holt  the  printer;*  shou 

have  been  subjoined  a  reference  to  th 

t^p.  14W5  ot  this  Volume. 


END  OF  VOL.  XXII. 


Printed  by  T.  C  Hansard,  Peterboftnigk-Coiutv 
_^ Flcet'Strect,  Londcni. 
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